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COMPOUNDING  OFFENSES. 

By  Jos.  R.  Long. 

I.  CROmiAL  COMPOUHDDIO,  i. 

1.  Generally^  i. 

».  After  Prosecution  Begun^  8. 

IL  COHPROnSE  BT  LEAVE  OF  COURT»  lo. 

1.  Acknawiedgment  of  Satisfaction^  lo. 

».   Warrant  to  Discharge  Defendant  from  Custody^  zo. 

t.  Order  Discharging  Recognizance^  11. 

I.  CRIMIMAL  COMPOUKDDIO. 

1.  Generally. 

Form  No.  5967. 
(Precedent  in  2  Chit.  Cr.  L.  221;  Archb.  Cr.  PI.  586.) 

Middlesex.  The  jurors  for  our  lord  the  king  upon  their  oath 
present  that  heretofore,  to  wit,  on  the  twentieth  day  of  February^  in 
the  sixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth^ 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  Faith,  at  the  parish  of  St.  Paul^  Covent 
Garden^  in  the  said  county  of  Middlesex*  one  Richard  Roe^  with  force 
and  arms,  feloniously  did  steal,  take  and  carry  away  one  lamp,  of  the 
value  of  twenty  shillings,  of  the  goods  and  chattels  of  one  John  Doe^ 
late  of  the  parish  of  St.  Paul^  Covent  Garden^  in  the  said  county  of 
Middlesex^  against  the  peace  of  our  lord  the  king,  his  crown  and 
digtiity:  And  that  the  said  yi^/i/i  j9i?^,  well  knowing  the  premises, 
and  the  said  felony  to  have  been  by  the  said  RichardRoe  so  as  afore- 
said done  and  committed,  but  contriving  and  intending  unlawfully 
and  unjustly  to  pervert  the  due  course  of  law,  in  this  behalf,  and  to 
cause  and  procure  the  said  Richard  Roe^  for  the  felony  aforesaid,  to 
escape  with  impunity,  afterwards,  to  wit,  on  the  twentieth  day  of 
February  aforesaid,^  with  force  and  arms,  at  the  parish  of  St.  Pauly 
Covent  Garden^  aforesaid,  unlawfully  and  for  wicked  gain's  sake,  did 
compound  the  said  felony  with  the  said  Richard  Roe^  and  did  then 
and  there  exact,  receive,  and  have  of  the  said  RichardRoe  the  sum  of 
eighteen  shillings,  in  moneys  numbered,  for  and  as  a  reward  for  com- 
pounding the  said  felony,  and  desisting  from  all  further  prosecution 

1.  Where    an   indictment    for   com-  date,  judgment  was  arrested,  although 

pounding  a  felony  charged   that  the  the  compounding  was  charged  to  have 

felony  was  committed  on  a  certain  date  .been  committed  "afterwards."    State 

and    the   compounding  at  an  earlier  v.  Dandy,  i.  Brev.  (S.  Car.)  395. 
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i^iQimst'-  the  said  Richard  Roe  for  the  said  felony;  [an^  that  the 
sveL^'John  Doe^  on  the  twentieth  day  of  February^  last  aforesaid, 
^t  the  parish  of  St,  Paul^  Covent  Garden^  aforesaid,  did  thereupon 
desist,  and  from  that  time  hitherto  both  desisted,  from  all  further 
prosecution  of  the  said  Richard  Roe  for  the  said  felony;]^  to  the 
great  hindrance  of  justice,  in  contempt  of  our  said  lord  the  Icing  and 
his  laws,  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

Form  No.  5968. 
(Precedent  in  Reg.  v,  Burgedfl,  15  Cox  C.  C.  Tf^Y 

Central  Criminal  Court,  to  wit.  The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present  that  heretofore,  to  wit,  in  the  year  of 
our  Lord  i8<95,  one  Arthur  Bagley  feloniously  did  steal,  take  and 
carry  away  certain  money,  to  wit,  to  the  amount  of  28s.  of  the 
moneys  of  Henry  Bedford^  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity;  and  that  William  Henry  Burgess^  well 
knowing  the  said  felony  to  have  been  done  and  committed  by  the 
said  Arthur  Bagley  as  aforesaid,  and  contriving  and  intending  to  per- 
vert the  due  course  of  law  and  justice,  and  to  cause  and  procure 
the  said  Arthur  Bagley  for  the  felony  aforesaid  to  escape  with  im- 
punity, afterwards,  to  wit,  on  the  6th  day  of  /i^fy^  in  the  year  aforesaid, 
in  the  county  of  Surrey^  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  and  for  gain's  sake  did  compound  the  said  felony  with  the 
$aid  Arthur  Bagley,  and  did  then  exact,  take,  receive  and  have  from 
the  said  Arthur  Bagley  the  sum  of  ^s.  for  and  as  a  reward  for  com- 
pounding the  said  felony,  and  desisting  from  prosecuting  the  said 
Arthur  Bagley,  and  for  procuring  that  the  said  Arthur  Bagley  should 
not  be  prosecuted  for  the  felony  aforesaid,  to  the  great  hindrance  of 
justice,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Form  No.  5969. 
(Precedent  in  Rex  v.  Gotley,  Russ.  &  Ry.  84n.)' 

Shropshire,  to  wit.  The  jurors  [for  our  lord  the  king  upon  their 
oath  present]^  that  Richard  Gotley,  late  of  [Holes  Owen^  in  the  county 
of  Salop,'\^  being  an  evil  disposed  person,  and  not  regarding  the 
statute  in  such  case  made  and  provided,  nor  fearing  the  penalties 

1.  Saoood  Oount. —  In  s  Chit.  PI.  221,  did  abstain  from  prosecuting  and  that 

the  addition  of  a  second  count,  omitting  by  reason   thereof    the  thief  escaped 

the  words  enclosed  by  [  ],  is  suggested,  prosecution  is  unnecessary^ 

8.  A  motion  was  made  to  quash  this  8.  This  precedent  was  drawn  under 

Indictment  on  the  ground  that  it  did  Stat.  18  Eliz.,  c.  5,§  4.    For  other  forms 

not  charge  any  offense,  in  that  it  did  under  English  statutes  see  2  Chit.  Cr. 

not  allege  that   the  accused  desisted  L.  (5th  Amer.  from  2d  Lond.  ed.)  229- 

from  prosecuting  the  felon.    A  con  vie-  231;  Rex  v.  Crisp,  i  B.  &  Aid.  282;  Reg. 

tion  under  the  indictment  was,  however,  v.  Best,  5  Moo.  C.  C.  124,  9  C.  &  P.  368, 

sustained,  the  court  holding  that  the  of-  38  E.  C.  L.  159. 

fense  of  compounding  is  complete  when  4.  The  words  enclosed  by  [  ]  will  not 

the  agreement  to  abstain  from  prose-  be  found  in  the  reported  case,  but  have 

cttting  is  made,  and  hence  an  atlega-  been  added   to  rendet  the  form  com- 

tion  in  the  indictment  that  the  accused  plete. 
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therein  contained,  heretofore,  to  wit,  on  the  19th  day  of  Navembery  in 
the  year  of  our  Lord  i80^  with  force  and  arms,  at  Holes  Owetiy  in  the 
county  of  Salap^  by  and  upon  color  and  pretense  of  .a  certain  matter 
of  offense  then  and  there  pretended  to  have  been  committed  by  one 
Edward  Round  against  a  certain  penal  law,  (that  is  to  say)  by  and 
upon  color  and  pretense  that  heretofore,  to  wit,  on  the  SOth  day  of 
October^  in  the  year  aforesaid,  a  certain  wagon,  of  which  the  said 
Edward  Round  was  then  the  owner,  having  the  sole  or  bbttoiji  of  the 
fellies  of  the  wheels  of  less  breadth  or  gauge  than  six  inches,  did  pass 
and  was  drawn  upon  a  certain  turnpike  road  leading  to  Birmingham^ 
in  the  county  of  Warwick^  with  more  than  four  horses,  to  wit,  with 
six  horses,  contrary  to  the  form  and  effect  of  a  certain  statute  made 
and  passed  in  the  thirteenth  year  of  the  reign  of  his  present  majesty^ 
entitled  {setting  out  title\  unlawfully,  wilfully  and  corruptly  did  com- 
pound and  agree  with  the  said  Edward  Rounds  who  was  surmised  to 
have  offended  against  the  same  statute  in  manner  aforesaid,  for  the 
said  pretended  offense;  and  did  thereupon  then  and  there,  to  wit,  on 
the  said  19th  day  oiNovembery  in  the  year  of  our  Lord  iWi  aforesaid^ 
at  Holes  Owen  aforesaid,  without  process,  take  of  and  from  the  said 
Edward  Round  a  certain  sum  of  money,  to  wit,  the  sum  of  two 
guineas,  that  is  to  say,  the  sum  of  two  pounds  and  two  shillings,  of 
lawful  money  of  Great  Britain,  and  divers,  to  wit,  three  bank  of  Eng- 
land notes  for  the  payment  of  the  sum  of  one  pound  each,  the  said 
notes  being  then  and  there  of  large  value,  to  wit,  of  the  value  of  threi 
pounds  of  like  lawful  money,  as  and  by  way  of  composition  for  the  said 
pretended  offense,  and  in  order  to  prevent  an  action  being  brought 
against  him,  the  said  Edward  Round,  for  and  in  respect  of  the  same, 
without  the  order  or  consent  of  any  or  either  of  his  majesty's  courts 
at  Westminstery  and  without  any  lawful  authority  for  so  doing,  to  the 
great  hindrance  and  obstruction  of  public  justice,  in  contempt  of  our 
said  lord  the  king,  aiid  his  laws,  to  the  evil  and  pernicious  example 
[of  all  others],^  against  the  form  of  the  statute  [in  such  case  made 
and  provided,  andp  against  the  peace  [of  our  said  lord  the  king,  his 
crown  and  dignity.]^ 

Form  No.  5970. 

(Ala.  Crim.  Code  (1886),  g  4899,  No.  28.)* 

The  State  of  Alabama,  \  ^.      ..  ^^,  ^4.0^1     *^  _     oa<v 
J^aie  county.  )  Circuit  court,  October  term,  i8P7. 

The  grand  jury  of  said  county  charge  that,  before  the  finding  of 
this  indictment,  John  Docy  knowing  that  one  Richard  Roe  had  been 
^ilty  of  the  commission  of  burglary y  took  (or  agreed  to  take)  from  the 
said  Richard  RoCy  money  (^r  other  property)  to  compound  (or  conceal) 
such  felony  (or  to  abstain  from  any  prosecution  therefor),  against  the 
peace  and  dignity  of  the  State  of  Alabama, 

Randolph  Masony 
Solicitor  of  the  third  circuit. 

1.  The  words  enclosed  by  []  will  not  8.  Freoedsnt.—  In  Watt  v.  State,  97 
be  found  in  the  reported  case,  but  have  Ala.  72,  the  defendant  was  convicted 
been  added  to  render  the  form  complete,    and  assigned  for  error  that  "the  in- 
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Form  No.  5971. 

(Precedent  in  People  v,  Bryon,  103  Cal.  676.)* 
[In  the  Superior  Court  of  the  County  of  Merced^  State  of  California. 
The  People  of  the  St^eg^Califorma,^\2:m<x%\^^^^^^^^      ^^^  ^^, 

W'^Aaiw  ^^^.  defendant  )     pounding  a  Felony. 

William  Bryan  is  accused  by  the  district  attorney  of  the  said 
county  of  Merced^  by  this  information,  of  the  crime  of  compounding 
a  felony^  committed  as  follows:  On  or  about  the  eleventh  day  of 
December^  iSOS^  in  the  county  of  Merced  aforesaid]^  one  Maurice 
Hardy  did  commit  the  crime  of  grand  larcet^^  a  felony ;  that  is  to 
say,  that  at  said  time  and  place  the  said  Maurice  Hardy  did  wilfully, 
unlawfully  and  feloniously  steal  and  take  from  the  person  of  E,  O, 
Mickle^  the  sum  oi  forty  dollars,  lawful  money  of  the  United  States, 
said  money  being  the  property  of  and  belonging  to  the  said  E.  O, 
Mickle\  that  said  William  Bryon^  at  said  time  and  place,  and  prior  to 
the  filing  of  this  information,  having  knowledge  of  the  commission^ 
of  said  crime  by  said  Maurice  Hardy^  as  aforesaid,  did  take  and 
receive  from  the  said  Maurice  Hardy  the  sum  of  twenty  dollars,  lawful 
money  of  the  United  States,  upon  the  agreement  and  understanding, 
wilfully,  unlawfully  and  feloniously  made  and  entered  into  with  the 
said  Maurice  Hardy^  that  he,  the  said  William  Bryon^  would  com- 
pound and  conceal  the  crime  which  had  been  committed  as  aforesaid 
by  said  Hardy^  contrary  [to  the  form,  force  and  effect  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California. 

Dated  the  third  d^y  oi  January^  iSP^- 

F.  G,  Ostrander^  District  Attorney 
of  said  County  of  Merced^ 

Form  No.  5972.^ 

State  of  Colorcub^  \ 
Arapahoe  CoMVity.)    ^' 

Of  the  January  term  of  the  District  Court,  in  the  year  of  our  Lord 

•dictment  fails  to  show  the  character  of  yearling,   and,  to  wit,  fve  dollars  in 

the  felony  compounded."     It  was  held  money,  to  compound  or  conceal  said 

that  the  indictment  was  drawn  in  sub-  felony,  or  to  abstain  from  any  prose- 

stantial  and  almost  literal  compliance  cution  of  said  felony." 

with    section    4006   of    the    Alabama  1.  This  information  was  held  suffi- 

Criminal  Code  and  with  the  code  form  cient  under  Cal.  Pen.  Code,  §  153.  For 

j^iven  in  the  text,  and  was  not  liable  to  a  list  of  states  having  similar  statutes 

the  demurrer  interposed,   which  was  see  *»/'^^f  note  i,  p.  5. 

rightly  overruled.      The    indictment,  2.  The  words  and   figures  enclosed 

omitting  the  formal  parts,  was  as  fol-  by  [  ]  will  not  be  found  in  the  reported 

lows :  case,  but  have  been   added  to  render 

*'  Wheeler  JVatt,  then  and  there  hav-  the  form  complete, 

ing  knowledge  of  the  commission  of  a  8.  "Aotoal.**  —  It  is  not  necessary  to 

felony,  to  wit,  that  Milton  Cocfer^  alias  charge  that  the  defendant  had  knowl- 

Mait  Cooper,  was  then  and  there  guilty  edge  of  the  **  actual*'  commission  of 

of  grand  larceny,   the    same    being   a  the  crime,  although  the  word  "  actual*' 

felony  under  the  laws  of  Alabama,  did  is  used  in  the  statute.    People  v.  Bryon, 

take  or  receive  from  the  said  Milton  103  Cal.  676. 

Cooper,  alias  Matt  Cooper,  one  cow  and  4.  This  form  is  drawn  under  Mills' 
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The  grand  jurors  chosen,  selected  and  sworn  in  and  for  the  county 
of  Arapahoe^  in  the  name  and  by  the  authority  of  the  people  of  the 
state  of  Colorado^  upon  their  oaths,  present  that  ont  Richard Roe^  here* 
tofore,  to  urit,  on  \kit  first  day  oi  Deceffiber^  in  the  year  of  our  Lord 
i8P7,  at  the  city  of  Detwer^  in  the  county  of  Arapahoe  aforesaid,  did 
then  and  there  feloniously  steal,  take  and  carry  away  one  diamond 
ring  of  the  value  of  one  hundred  dollars,  of  the  property  of  one  Samuel 
Short\  and  that  John  Doe^  late  of  said  county  of  Arapahoe^  afterward,. 
to  wit,  on  the  jfrj/day  oi  January^  in  the  year  of  our  Lord  i8P^,  at  the 
city  of  Denver^  and  county  of  Arapahoe  aforesaid,  did  then  and  there 
unlawfully  and  wilfully  take  of  and  from  the  said  Richard  Roe  money^ 
to  wit,  fifty  dollars  (or  otherwise  describe  the  thing  taken^  as  gojdSy  chat^ 
teis.lands^  or  other  reward  or  promise  thereof  ^  to  suit  the  facts)^  to  com-^ 
pound  the  said  criminal  offense,  so  as  aforesaid  committed  by  the  said 
Richard  Roe^  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  Colorado. 

Form  No.  5973.* 

State  of  Miune. 

KennebeCy  ss.  At  the  Superior  Court  begun  and  held  at  Augusta^ 
within  and  for  said  county  of  Kennebec^  on  the  first  Tuesday  of  Decem- 
ber^  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-seven. 

The  jurors  for  said  state,  upon  their  oath  present,  that  one  Richard 
Roey  on  the  ^rj/ day  oi  November ^  in  the  year  of  our  Lord  eighteen 
hundred  and  mnety-seven^  in  the  county  of  Kennebec ^  did  then  and 

Anno.  Stat.  Colo.  (1891),  g.  1293.     Simi-        Minnesota.  —  Stat.    (1894),    g§    6397, 

lar  statutes  may  be  found  in  the  follow-    7254. 

in^  states,  to  wit:  •    Mississippi. — Anno.  Code  (1892),  § 


Georgia^^l  Code  (1895),  §  323.  .  987,  988. 

Illinois.  — %\ATX   &    C.   Anno.   Stat.  J/tJX^Tfirt.  — Rev.  Stat.  (1889),  gg  3681 » 

(1896),  p.  1249,  P^^'  9^'  3682. 

^edrasika.—Comp  Stat.  (1897),  g  6841.  Montana.  —  Pen.  Code  (1895),  g  280. 

OAi4f. -^Bates'  Anno.  Stat.  (1897),  g  NortA  Dakota.— Viev.  Codes  (1895), 

6901.  gg  6997,  8061. 

Wyoming,  —  Rev.  Sut.  (1887),  g  959.  Oregon.  — Wi}X%  Anno,  Laws  (1892), 

1.  This  form   is  drawn   under   Me.  g  1839. 

Rev.  Stat.  (x883)»  c.  122,  S  17.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Similar   statutes    are  found  in   the  (1894),  p.  403,  |§  14. 

states  and  territories  following,  to  wit:  Rhode  Island. — Gen.  Stat.  (1896),  c. 

Arizona.  —  Pen.  Code  (1887),  g  236.  .  276,  g  20. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  South  Dakota. ^-Dsik.   Comp.    Laws 

81488.  (1887),  gg  6385,  7262. 

California,  —  Pen.  Code  (1897),  g  153.  Tennessee.  —  Code   (1896),   gg   6690- 

Florida.  —  Rev.  Sut.  (1892),  g  2592.  6692. 

7j*<^j«a.  — Horner's  Sut.  (1896),  gg  TVjtoj.  — Pen.  Code  (1895),  art.  291. 

90II,  90I2.  Vermont.  —  Stat.  (1894),  g  5165.    . 

7<mKi.— Code  (1897),  gg  4889,  4890,  r/r^wa.— Code  (1887),  g  3760. 

5301.  Washington.  —  Ballinger's        Anno. 

Kansas.  — a  Gen.  Stat.  (1897),  p.  330,  Codes  &  Stat.  (1897),  g  7200. 

gg  185,  186.  Wisconsin.  — %2Sk\i.\  B.  Anno.  Stat. 

Massachusetts.  —  Pub.  Sut.  (1882),  c.  (1889),  g  450X. 

ao5,  g  17.  FrmoMit.  —  For      an      information 

Michigan.  —  How.  Anno.  Stat.  (1882),  drawn    under    the    California    statute 

S  9254-  cited  above  see  supra.  Form  No.  5971.' 
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there  unlawfully,  wilfully  and  feloniously  steal,  take  and  carry  away 
the  sum  o( five  hundred  ^6^r%^  lawful  money  of  the  United  States, 
pf  the  property  of  one  Samuel  Shori\  and  that  John  Doe^  of  Augusta^  in 
the  said  county  of  Kennebec^  laborer^  at  Augusta^  in  the  said  county 
of  Kennebec^  afterward,  to  wit,  on  the  tenth  day  of  November^  in  the 
year  of  our  Lord  eighteen  hundred  and  ninety-uven^  then  and  there 
having  knowledge  of  the  eommission  of  the  said  offense,  so  as  afore* 
said  committed  by  the  said  Richard  Roe^  did  then  and  there  unlaw- 
fully and  wilfully  take  of  and  from  the  said  Richard  Roe  a  valuable 
consideration^  to  wit,  the  sum  of  one  hundred  dollars,  lawful  money  of 
the  United  States,  with  an  agreement  and  understanding  then  and 
there  unlawfully  and  wilfully  made  and  entered  into  by  the  said 
John  Doe  with  the  said  Richard Roe^  that  he  the  ^\6.John  Doe  would 
compound  and  conceal  the  said  offense  so  as  aforesaid  committed  by 
the  said  Richard  Roe  (or  would  not  prosecute  the  said  Richard  Roe  by 
reason  of  or  would  not  give  evidence  of  the  said  offense  so  as  aforesaid  com.'- 
mitted  by  kim^  the  said  Richard  Roe^  but  would  compound  and  conceal  the 
same\  against  the  peace  of  said  state  and  contrary  to  the  form  of  the 
statute  in  such  case  made  ^nd  provided. 

Jacob  E.  Corbett^  Foreman. 
Randolph  Mason^  County  Attorney. 

FdtmNo.  5974. 

(Precedent  in  State  v.  Quinlan,  40  Minn.  56.) < 

ITlit  District  QoMTt  for   the  County  oi  Henn^in  dmA  State  of 
Minnesota.  ]^ 

The  State  of  Minnesota  ) 

against  V  Indictment. 

Michael  Quinlan  and  Nathaniel  W,  King,  ) 

Michctel  Quinlan  and  Nathaniel  W,  King  are  accused  by  the  grand 
jury  of  the  county  of  JTennepin,  in  the  state  of  Minnesota^  by  this 
indictment,  of  the  crime  of  compounding  a  crime,  committed  as 
follows:  The  said  Michael  Quinlan  and  Nathaniel  W.  King  did,  on  the 
iWM  day  of  October ^  a.  d.  i8l?7,  at  the  city  oi  Minneapolis^  in  said  Hen^^ 
nepin  county,  wilfully,  unlawfully  and  wrongfully  take  from  one  Got- 
lieb  Beisswinger  money,  to  wit,  one  hundred d^oWsir^^  genuine  and  current 
money  of  the  United  States  of  America,  a  more  particular  description 
of  which  said  money  is  to  the  grand  jury  unknown,  upon  an  agree- 
ment then  and  there  made  by  the  said  Michcul  Quinlan  and  Nathaniel 
W.  King  with  said  GotHeb  Beisswinger  to  withhold  evidence  of  a 
crime,  to  wit,  the  crime  of  selling  [spirituous]^  liquor  without  first 
having  obtained  license  therefor;  which  said  crime  had  heretofore, 
to  wit,  on  the  Itth  day  of  September^  a.  d.  x8^7,  been  committed  by 
Christ  Si^derand  Fred  Vongard^  in  this :  that  the  said  Christ  Snyder  and 

^  1.  This  form  it  drawn  under  Minn;  been  added  to  renderthe  form  complete. 

Stat.  (1894).  g  6397.     For  a  form  drawn  8.  The  word  ''spirituous"  has  been 

under  a  similar  statute  v^Ntw  York  inserted  to  supply  an  omission  in  this 

see  MU^^  Form  No.  5975.  part  of  the  indictment,  *'  selling  liquor" 

JL  The  words  enclosed  by  [  ]  will  not  without  a  license  .beingt  ha  offense  un* 

be  ICovnd  in  the  reported  case,  but  have  der  the  Minnesota  statutes. 
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the  said  Fred  Vonguri^  did,  on  the  U^th  day  of  SepUmber,  a.  d.  i&97,  in 
said  Hennepin  county,  wilfully,  unlawfully  and  wrongfully  sell  spiritu- 
ous liquor,  to  wit,  one  glass  of  whiakey,*  Ito  one  N,  H.  King^  without 
first  having  obtained  license  therefor, —  said  Christ  Snyder  and  Fred 
Vangard  not  being  then  and  there  a  regular  licensed  druggist,  dis- 
pensing said  liquor  in  filling  a  prescription  made  by  a  regular,  repu- 
table and  duly  licensed  physician  in  the  practice  of  his  profession; 
said  crime  not  being  then  and  there  a  case  where  a  compromise  is 
allowed  by  law.  Contrary  to  the  statute  in  such  case  made  and  pro- 
yided,  and  against  the  peace  and  dignity  of  the  state  of  Minnesota, 
Dated  at  Minneapolis^  in  said  Hennepin  county,  this  tddsiy  of  March^ 

,  J,  A,  WolvertoHy 
Foreman  of  the  Grand  Jury. 

Form  No.  5975.* 

Supreme  Court,  County  of  Kings. 
The  Peepk  ef  the  State  of  New  York 

against 
John  Doe. 

The  grand  jury  of  the  county  of  Ktngs^  by  this  indictment,  accuse 
John  Doe  of  the  crime  of  compounding  a  crime,  committed  as  follows: 

The  smd  John  Doe^  on  the  jfr^/  day  of  December^  i8P7,  at  the  city 
of  Brookfyn^  in  this  county,  did  feloniously,'  unlawfully  and  wilfully 
take  of  and  from  one  Richard  Roe  money,  to  wit,  the  sum  of  one 
hundred  dollars  {or  other  property^  greUnity  or  reward^  or  engagement  or 
promise  therefor^  as  the  case  nu^  de)y  upon  an  agreement  and  under- 
standing then  and  there  made  and  entered  into  by  the  said  John 
Doe  with  the  said  Richard  Roe  to  compound  (or  conceal  or  compound 
and  conceal  or  to  abstain  from  a  prosecution  of  the  said  Richard  Roe  for 
and  by  reason  of  oe  to  withhold  evidence  of)  a  crime  (or  a  violation  of 
statute)^  to  wit,  the  crime  of  c^son  in  the  Jtrst  degree,  which  said  crime 
had  beta  theretofore  committed  by  the  said  Richard  Roe,  in  this 
that  the  said  Richard  Roe  on  thedrst  day  ol  November^  i8^,  about 
eleven  o'clock  in  the  night  of  saud  day,  at  the  city  of  Brooklyn  afore- 
said, did  feloniously,  unlawfully,  wilfully  and  maliciously  set  fire  to 
and  bum  a  certain  inhabited  building  there  situate,  in  which  there  was 
at  the  time  a  human  being,  namely,  Samuel  Shorty  and  being  then 
and  there  the  property  of  another,  to  wit,  of  the  said  Samuel  Short  \ 
which  said  crime  was  not  then  and  there  a  case  where  a  compromise 
is  allowed  bjr  law. 

Randolph  Mason^ 
District  Attorney  of  tiie  County  of  Kings, 

1.  The  defetidft&ts  haTing  been  con-  t.  Hew   York,  —  Pen.   Code,  f^   135, 

▼kled  oil  this  tedlctaient  an  order  re-  Birds.  Rev.  Stat.  (1896),  p.   474,  §   i. 

I                    fusing  a  new   trial  was   reversed  on  See  also  a  similar  statute  in  Minnesota 

amai,  00   the  ground  Uiat  there  was  (Minn.  Stat.  (1B94),  g  6397)  and  a  prece- 

a  fatal  variance  between  the  pleading  dent    drawn    under    that   statute    in 

asd  the  pfoo/,  the  proof  being  that  Got^  Form  Ho.  5974,  wuprm., 

iieb  Bclflswij»|rer»  who  was  also  knowa  S.  '' Ytloaloutly." «— The  word  "feloni- 

^  Chijst  Sojder,  and  **  William  Bua*  ouslf"  is  to  be  vaed  only  where  the 

sard'*  had  sold  one  glass  of  "beer*"  offense   of   compounding   la   made  a 

^tiiout  a  license.  felony  by  the  sutute. 
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2.  After  Proseeiitloii  BaffUB.^ 

Form  No.  5976. 
(Precedent  in  2  Chit.  Cr.  L.  29a) 

{Commencing  as  in  Form  No.  6967 ^  and  continuing  down  to  *)  one 
John  Doe  in  his  own  proper  person  came  before  John  Poe^  esquire, 
then  and  yet  being  one  of  the  justices  of  our  said  lord  the  king^ 
assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  and  for  the 
county  of  Middlesex^  and  also  to  hear  and  determine  divers  felonies, 
trespasses  and  other  misdemeanors  in  the  said  county  committed, 
and  then  and  there  upon  his  oath  did  charge  and  accuse  one  Mary 
JoneSy  the  wife  oi  Peter  Jones ^  with  feloniously  stealing,  taking  and 
carrying  away  one  silver  spoon  and  two  silk  handkerchiefs,  of  the 
goods  and  chattels  of  the  said  John  Doe^  upon  which  the  said  John 
Poe  then  and  there  issued  out  his  warrant,  under  his  hand  and  seal 
made  in  due  form  of  law,  for  the  apprehending  and  taking  the  said 
Mary  Jones  to  answer  and  be  examined  of  and  concerning  the  felony 
aforesaid,  on  her  as  aforesaid  charged,  and  that  afterwards,  to  wit, 
on  the  twentieth  day  of  February  aforesaid,  the  said  Mary  Jones^  the 
wife  of  Peter  Jones  aforesaid  for  the  said  felony,  and  by  virtue  of  the 
said  warrant,  was  taken  and  arrested,  and  then   and  there  was. 
brought  before  the  said  John  Poe^  the  justice  aforesaid,  and  then  and 
there  before  the  same  justice,  of  and  concerning  the  same  felony, 
was  examined,  upon  which  the  said  John  Poe^  the  justice  aforesaid, 
did  then  and  there  make  a  certain  warrant  under  his  hand  and  seal  in 
due  form  of  law,  directed  to  the  keeper  of  Newgate  or  his  deputy, 
and  thereby  commanding  the  aforesaid  keeper,  or  his  deputy,  to- 
receive  into  his  custody  the  body  of  the  said  Mary  Jones^  so  charged 
with  such  felony  as  aforesaid,  and  her  in  custody  safely  to  keep, 
until   she  should  be  discharged  by  due  course  of  law.     And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  John  Doe^  late  of  the  parish  of  St,  Pauly  Covent  Garden^  in 
said  county  of  Middlesex^  and  Richard  Roe^  late  of  said  parish,  well 
knowing  the  premises,  and  each  of  them  well  knowing  the  same,  but' 
contriving  and  intending  unlawfully  and  unjustly  to  pervert  the  due 
course  of  law  in  this  behalf,  and  to  cause  and  procure  the  said  Mary 
Jones  for  the  felony  aforesaid  to  escape  with  impunity,  afterwards, 
to  wit,  on  the  twenty-first  day  of  February  aforesaid,  at  the  parish 
aforesaid,  unlawfully  and  for  wicked  gain  sake,  did  take  upon  them- 
selves to  compound  the  said  felony  on  the  behalf  of  the  said  Mary 
Jones  and  then  and  there  did  exact,  receive  and  have  of  the  said 
Peter  Jones^  the  husband  of  the  said  Mary  Jones^  twenty-six  shillings, 
in  moneys  numbered,  for  and  as  a  reward  for  compounding  the  said 
felony,  and  desisting  from  all  further  prosecution  against  the  said 

1.  VnotdMKttk  —  See  another  form  in  2  in  4  Wentw.  PI.  529,  for  compounding 

Chit.  Cr.  L.  221,  against  third  persons  an  information  in  the  exchequer  for 

for  prevailing  upon  a  woman,  on  whom  not  having  the  words  upon  the  door  of 

rapes   had   been  committed,  to  com-  the  house,  agreeable  to  the  Distillers 

pciaterd  the  same  with  the  o£Fenders,  act.      See  also  Davis*  Precedents  of 

after  the  offenders  had  been  imprisoned  Indictments,  pp.  97,  98. 
and  were  about  to  be  prosecuted;  and 
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Mary  Jones  for  th«  felony  aforesaid,  to  the  great  hindrance  of  justice^ 
to  the  evil  example  of  all  others,  in  contempt  of  our  said  lord  the 
king,  and  his  laws,  and  against  the  peace  of  our  said  lord  the  king, 
his  crourn  and  dignity. 

Form  No.  5977.' 
In  the  Marion  Circuit  Court  of  Indiana^  of  ih^  January  Term,  a.  d. 

SiaU  of  Indiana 

against 

John  Doe, 

The  grand  jury  of  the  county  of  Marion^  upon  their  oath  do  pre« 
sent:  TYidX  John  Doe^  on  the  tenth  day  of  November ^  a.  d.  i8P7,  at 
the  county  of  Marion  aforesaid,  came  before  J(uob  E.  Corbett^  a 
justice  of  the  peace  of  said  county,  duly  elected,  commissioned  and 
qualified  to  execute  and  perform  the  duties  of  said  office,  and  did 
then  and  there,  before  said  justice,  make  complaint  in  writing  and 
upon  oath,  in  which  said  complaint  the  said  John  Doe  did  then  and 
there  upon  his  oath  charge  one  Richard  Roe  with  then  lately  before 
feloniously  stealing,  taking  and  carrying  away  one  diamond  ring  of 
the  value  of  one  hundred  doWdsSy  of  the  property  of  the  said  John  Doe^^ 
upon  which  said  complaint  the  said  Jacob  £.  Corbett  then  and  there 
issued  his  warrant  in  due  form  of  law  for  the  arrest  of  the  said  Rich* 
ard  Roe  to  answer  to,  and  be  examined  and  dealt  with  for  the  felony 
aforesaid  as  to  law  and  justice  might  appertain ;  and  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  by  virtue 
of  said  warrant  and  for  the  felony  aforesaid,  the  said  Richard  Roe 
was  duly  arrested  and  taken  and  carried  before  the  said  Jacob  E. 
Carbetty  justice  as  aforesaid,  and  duly  examined  and  heard  by  the 
said  Jacob  E.  Corbett^  touching  and  concerning  the  felony  aforesaid, 
whereupon  the  said  Jacob  E.  Corbetty  justice  as  aforesaid,  did  then 
and  there  make  a  certain  warrant,  under  his  hand  and  seal,  in  due 
form  of  law,  directed  to  the  keeper  of  the  common  jail  in  said  county 
of  Mariony  thereby  commanding  the  said  keeper  or  his  deputy  to 
receive  into  his  custody  the  body  of  the  said  Richard  RoCyZxx'^  him  in 
custody  safely  to  keep  until  he  should  be  discharged  by  due  course  of 
law;  and  that  afterwards,  to  wit,  .on  Ha^  first  day  of  December y  in  the 
said  year,  and  while  said  cause  was  pending,  at  the  county  aforesaid, 
the  said  John  DoCy  well  knowing  the  premises,  did  unlawfully  and 
wilfully  take  and  receive  from  the  said  Richard  Roe  the  sum  oi  fifty 
dollars  upon  an  agreement  and  understanding,  then  and  there  made 
and  entered  into  by  the  said  John  Doe  with  the  said  Richard  RoCy  to 

1.  This  form  is  drawn  under  Horner's  Ohio^  —  Bates'  Anno.  Scat.  (1897),  g 

Stat  Ind.  (1896),  %  9013.    For  similar  6901. 

statutes  see  as  follows:  South  Dakota,  —  Dak.   Comp.   Laws 

Georgia.  —3  Code  (1895).  g  324.  (1887).  §  6385. 

Minnesota,  —  Stat.  (1894),  g  6397.  8.  Under  the  Ohio  sutute  it  has  been 

Neto  York,  -—Pen.  Code,  £125  (Birds,  held  not  necessary  to  aver  in  the  in- 

RcT.  Stat.  (1896),  p.  474«  §  i)*  dictment  or  prove  on  the  trial  that  a 

•  Nortk  Dakota, '^'ii^v.  Codes  (1895),  crime  had  been  committed.    Friblyv, 

g  6998.  State,  43  Ohio  St.  205. 
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compound  (or  discotUinue  or  delay  or  withhold  evidence  in  aid  of)  the 
said  prosecution  then  so  pending  for  the  said  crime  ^6  aforesaid  (or 
to  eneourage  or  procure  the  absence  of  witnesses  or  other  testimony  on 
the  examinoHoh  or  trial  of  the  said  charge)^  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Indiana, 

Randolph  Mason^  Prosecuting  Attorney. 

11.  COMPROMISE  BT  LEAVE  OF  COUfiT. 

1.  Acknowledgment  of  Satisfaction 


State  of  New  York, .  ^„ 

'  *-  ss. 


Form  No.  5978. 
(Cook's  Code  Crim.  Proc.  N.  Y.  (1891),  p.  473,  No.  250.)* 

County  of  Suffolk.    \ 

I,  John  Doe,  of  the  town  of  Huntington,  couhty  of  Suffolk,  State  of 
New  York,  do  hereby  acknowledge  to  have  received  of  Richard  Roe, 
of  the  same  place,  the  sum  of  one  hundred  dollars  in  full  satisfaction 
for  the  injury  to  me  at  said  town  of  Huntington,  on  the  third  day  of 
January,  iS9S,  by  said  Richard  Roe,  in  assaulting  and  beating  me,  and 
for  which  assault  and  battery  1  made  complaint,  on  oath,  on  tht£fth 
day  oi  January,  iS98,  before  Abraham  Kent,  one  of  the  justices  of  the 
peace,  and  which  said  complaint  is  now  pending  and  undetermined; 
and  I  desire  that  no  further  proceeding  be  had  against  said  Richard  Roe. 

John  Doe. 

County  of  Suffolk,  ss. 

I  hereby  certify  that,  on  the  sixth  day  ol  January,  iS9S,  before  me 
personally  appeared  fohn  Doe,  of  the  town  of  Huntington,  in  said 
county,  personally  known  to  me  to  be  the  same  person  mentioned  in 
and  who  executed  the  foregoing  acknowledgment  of  satisfaction; 
and  he  acknowledged  the  execution  of  the  same. 

Abraham  Kent,  Justice  of  th^  Peace. 

2.  Warrant  to  Discharge  Defendant  f^om  Custody. 

Form  No.  5979. 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1891),  p.  474,  No.  251.)^ 

State  of  New  York,  ) 
County  of  Suffolk.    ]  **• 

In  the  Name  of  the  People  of  the  State  of  New  York. 
To  the  keeper  of  the  common  jail  of  said  county : 

1»  J^etv  York.^^'Ptn.  Code,   g   663,  ^s:^^;^^!!,  —  How.  Anna  Sut. (t888)« 

as  amended  Laws  (1884),  c.  63  (Birds,  g  9481. 

Rev.  Stat.  (1896),  p.  474,  g   3);    Pen.  Afississi^.  —  Anno.  Code  (1898),  g 

Code,  §  664,  as  amended  Laws  (1884),  1457. 

c.   63  (Birds.  Rev.  Sut.  (1896),  p.  475,  MoHtana,  ~  Pen.    Code    (1895),    gg 

g  4).  2540-a543. 

See  also  similar  statutes  as  follows:        Washington.  —  a  HiU's  Anno*  StaL 
l9wa.  —  Code  (1897),  gg  5622-5625.        (1891).  gg  1292-1294,  1598. 
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Whereas,  John  Doe^  upon  whose  oath  Richard  Roe  was  arrested  for 
assault  and  battery  against  the  said  John  Doe^  and  was  duly  commit- 
ted to  your  charge  on  i^at  fifth  day  of  January^  iS98,  and  who  now 
remains  under  your  care; 

And  whereas,  the  said  John  Doe  has  duly  executed  an  acknowledg- 
ment of  satisfaction  for  ^d  aMaciilt  before  me; 

NoWy  this  is  to  command  you  forthwith  to  discharge  the  said  Richard 
Roe  from  your  custody  in  said,  jail,  unless  detained  upon  some  other 
warrant  of  commitment. 

Dated  at  Northport^  in  the  town  of  Huntit^ton^  this  sixth  day  of 
Ja$mary^  iS98. 

Ahraham  Keni^  Justice  of  the  Peace. 

8.  Ordep  DlsehargriBff  Reeognlzanee. 

FonnNobS98o. 
(Cook's  Code  Grim.  Proe.  N.  Y.  (xSgi),  p.  474.  No.  %S2,f 

Cduhty  of  SufM,  ss. 

The  within  named  complainant,  John  Doe^  having  this  day  appeared 
before  me,  Abraham  Kenty  a  justice  of  the  peace  of  the  county  of 
Suffolk^  and  acknowledged  in  writing  that  he  had  received  full  satis- 
faction of  the  within  named  Richard  Roe^  for  the  injury  complained 
of,  I  do  hereby  order  the  within  recognizance  to  be  discharged. 

Dated  at  N'orthport^  in  the  town  of  ffuniington^  this  sixth  day  of 
January^  i898. 

Abraham  iCeni^  Justice  of  the  Peace. 


I*.  See  n(^,  note,  i,  p.  xa 
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COMPROMISE. 

By  Thomas  E.  O'Brxbn. 

L  OFFER  TO  COMPROMISE  BT  ALLOWING  JUDGMENT,  ta. 

1.   The  Offer,  la. 

a.  By  Party,  \i. 
\\  Generally,  13. 
aS  In  Justice* s  Court,  x6. 

^3)  In  Appellate  Court,  17. 

'a)  On  Notice  of  Appeal,  17. 

[b)  In  Action  Pending  in  AppellaU  Courts  %%. 

b.  By  Agent,  18. 

c.  By  Attorney,  19, 
t.   The  Acceptance,  21. 

a.  Generally,  21. 

b.  In  Justice's  Court,  33. 

c.  In  Appealed  Cases,  23. 
s.    The  Judgment,  23. 

a.  Generally,  %^, 

b.  In  Justice's  Court,  24. 

Ci^  Upon  Acceptance  of  Offer,  24. 

(a)  Upon  Refusal  of  Offer  or  Failure  to  Accept,  25. 

IL  Offer  to  be  defaulted,  25. 

1.  By  Party,  25. 

2.  By  Agent  or  Attorney,  26. 

IIL  COMPROMISE  AGREEMENTS,  26. 

1.  The  Agreement,  26. 

2.  Action  upon  the  Agreement,  27. 

s.    The  Setting  Up  the  Agreement  in  Defense,  28. 

CBOtt-REFBRBlfCBB. 

For  Forms  of  Compromise  of  Criminal  Actions,  see  the  title  COM'- 
POUNDING  OFFENSES,  ante.  Forms  Nos.  6978  to  6980. 

L  OFFER  TO  COMPROMISE  BT  ALLOWING  JUDGMENT. 

1.  The  Offer.^ 

I.  Mv  to  Omiwi  Jvdfntnt.  —  For  forms  relating  to  offers  to  confess  judgments 
see  the  title  Confissxon  of  Judomint,  post,  p.  46  et  seq, 
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'  a.  %f  Paitj.    '  *    ■ 
(1)  Generallt. 

FomN«.598i.> 
Supreme  Court,  Atha$iy  County. 

John  Doe^  plaintiff, 

against 

Jtichard  Roe^  defendant. 

1.  Itiitet«ry  fNTid«M.~This  it  the        North Dakota.^Viev,  Codes  (1895),  g 

proper  form  of  ofifer  after  action  it  com-  $639* 

nenced.     In  New  York  the  defendant        Ohio,  —  Batet'  Anno.  Sut.  (1897),  % 

ntay,  before  trial,  terve  upon  plaintifTt  5140. 

attorney  a  written  ofifer  to  allow  judg-        Oklahoma.  —  Stat.  (1893),  c.  66,  g  539. 
ment  to  be  taken  againtt  him  for  the        Oregon,  —  Hill't  Anno.  Lawt  (1892), 

sum  or  property  or  to  the  effect  therein  c.  4,  §  530. 

si>ecified  with  cottt.     If  the  plaintiff.        South  Carolina, — 3  Rev.  Stat.  (1893), 

within  ten  dayt  thereafter,  tenret  upon  %  386. 

Che  defendant*!  attorney  a  written  no-        South  Dakota,  — >  Comp.   Lawt  Dak. 
tice  that  he  acceptt  the  offer,  he  may  (1887),  g  5246. 
file  the  tummont,  complaint,  and  offer        Utah,  —  Rev.  Stat.  (1898),  §  3217. 
with  proof  of  acceptance,  and  thereupon         Wisconsin,  —  Sanb.  &  0.  Anno.  Stau 
the  clerk  mutt  enter  judgment  accord-  (1889),  §g  2789,  4269. 
ingly.     If  notice  of  acceptance  it  not         Wyoming,  —  Rev.  Stat.  (1887),  g  2527. 
thnt  given  and  the  plaintiff  failt  to  ob-        Connecticut,  —  In  all  action t  on  con- 
tain a  more   favorable  judgment,  he  tract  or  for  the  recovery  of  money  only, 
cannot  recover  hit  cottt  from  the  time  defendant  may,  before  trial,  file  with 
of  the  offer,  but  mutt  pay  the  cottt  from  the  clerk  a  written  notice,  signed  by 
that  time.      Code  Ctv.   Proc.,  g  738,  himself  or  attorney,   directed    to   the 
as  amended  Lawt  (1877),  c.  116;  Birdt.  plaintiff  or  his  attorney,  offering  to  al- 
Rev.  Sut.  (N.  Y.  1896),  p.  2198,  g  3.  p.  low  plaintiff  to  take  judgment  for  a 
1780,  ^  32  (applying  to  jutticet'  courtt).  turn  named  in  said  notice,  etc.     Gen. 

Similar  or  analogous  ttatutet  exitt  in  Stat.  (1888),  g|  1057-1059 ;  §684  (relat- 

the  following  ttatet:  ing  to  justices  courts). 

Arkansas,  —  Sand.  &  H.  Dig.  (1894),  g        In  actions  before  the  superior  court, 

5900.  court    of    common    pleas,    or    district 

California,  —  Code  Civ.  Proc.  (1897),  court,  or  any  city  court,  the  plaintiff 

%  q/yj,  may,  within  ten  days  after  being  noti- 

Idako.  ~  Rev.  Stat.  (1887),  g  4870.  fied  by  the  defendant  of  the  filing  of 

Indiana, — Homer's    Sut.   (1896),  g  tuch  offer,  file  with  the  clerk  of   the 

514.  court  a  written  notice,  signed  by  him- 

Jowa.  —  Code  (1897),  g  38x9.  self  or  his  attorney,  that  he  accepts 

Kansas. —  a  Gen.  Stat.  (1897),  c.  95,  g  said  offer;  and  such  notice  being  filed 

445.  the  court  shall  render  judgment  against 

AVif/ivr>^.— Bullitt's  Ctv.  Code  (1895),  the  defendant.     Conn.   Laws  (1897),  c. 

§634.  ,       ,  180,  §3. 

Mickigan,  —  How.  Anno.  Stat.  (1882),        Mississippi.  —  Defendant,  in  any  per- 

%  737^*  sonal  action,  except  actions  for  assault 

Minnesota, — Stat  (1894),  g  5405,  g  and  battery,  false  imprisonment,  libel, 

4976  (in  jutticet*  courtt).  slander,  malicious  arrest  or  prosecu- 

Missouri,  —  Burnt'  Anno.  Prac.  Code  tion,  criminal  conversation  or  seduc- 

(1896),  g  565.  tion,   mav  offer  with  his  plea    or  in 

Montana,  —  Code  Civ.  Proc.  (1895),  g  writing  afterward,  before  trial,  and  pay 

1800.  into  court  a  sum  of  money  by  way  of 

Nebraska, — Comp.  Stat.  (1897),  g  6157.  compensation    or   amends,    and    may 

Nevada,  —  C^en.  Stat.  (1885),  g  3397*  plead  that  the  sum  is  sufficient  to  sat- 

New  Mexico,  —  Laws  (1897),  c.  73,  g  isfy  the  plaintiff  in  respect  to  the  cause 

118.  of  action  mentioned.     If   the  plaintiff 

North  Carolina.  —  Code  ( 1S83).  §  573.  accept  same,  judgment  shall  be  entered 
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The  above  named  defendant  Ruhard  Roe"^  hereby  offers  to  allow 
judgment  to  be  taken  against  him  and  in  favor  of  the  above  named 
plaintiff  yii7^/<  Doe  in  the  above  action  now  pending'  in  this  court  for 
the  sum  of  three  hundred  dol\3,rs  (and  if  interest  is  intended  add  "  with 
interest^  from  the ^rj/ day  of  yw/v/i8P7*V  or  say  "for  the  recovery 
of  the  following  described  properly,"  ifc^viJJm/-  it;drsa)^*^to  the 
effect,"  specifying  for  what  the  judgment  may  be  tdken)^^  together  with 

therefor  with  costs,  and  if  plaintiif  fails  submitted  offer  in  the  pending  action, 

so  to  do,  and  fails  to  recover  more  than  and  consequently  against  all'whoih  he 

the  sum  so  offered,  he  shall  pay  all  has  sued,  and  unless  the  offer  is  com- 

costs  accruing  after  such  offer.    Anno,  mensuirate  with  this  right  it  is  unavail- 

Code  (1892),  §  713.  ing,    Williamson  v.  Lock's  Creek  Ciu 

Pnoedflnti — Indiana, ^^Xn  Harris  v,  nal  Co.,  84  N.  Car.  629;  Binney  v,  Le 

Dailey,  16  Ind.  184 :  Gal,  19  Barb.  <N.  Y.)  5q3 ;  Schneider 

''Samuel  F.  Dailey)  In  the  Grant  Cir*  v.  Jacobi,  i  Duer  (N.  Y.)  694. 

v.               >       cuit  Court,  dnt  putiMr  has  no  power  to  make  the 

Noah  Harris,      )  SpringTerm,i%sS.  offer  to  the  plaintiff  to  take  judgment 

The  plaintiff  in  the  above  entitled  against    himself   and    his    copartners 

cause  will  take  notice  that  I  hereby  offer  withotct  some  evidence  from  which  it 

to  allow  judgment  to  go  against  me  in  is  to  be  inferred  that  his  copartners  au- 

said  cause  for  %^,yo  and  costs.   April  thorized  him  to  make  the  offer  or  as- 

5,  i%jS,                          Noah  Harris"  sented  to  it.     Binney  v,    Le  Gal,   19 

Nebraska.  —  In  Ossenkop  v,  Akeson,  Barb.  (N.  Y.)  594. 

1 5  Neb.  622 :  8.  While  aetlon  is  prading,  only,  can  the 

'*To  Peter  Akestm:     I  hereby  offer  offer  be  made.     Horner  v.  Pilkington, 

you  judgment  against  me  in  the  sum  11  Ind.  440;  Crane  v.  Hlrschfelder,  17 

of  twenty  dollars  and  costs  to  this  time  Cal.  582. 

in  the  action  now  pending  between  us  8.  ^'Withintanst'' has  no  significance 

before    Hon,   J.    W.  Johnson^   county  where  an  offer  is  made  for  a  certain 

judge  of  Cass  County,  Nebraska.  sum  with  interest,  not  specifying  the 

[  William  Ossenkop.l  amount  of  interest  or  fixing  any  date 

Delivered  to  Peter  Akeson,  June  6th,  for  its  computation.    Smith  v.  Bowes, 

1^82.  II  Daly  (N.  Y.)  320. 

William  Ossenkop.^  4.  Suflldeii^  of  ofEv  should  be  couched 

Ohio,  —  Notice  in  writing  served  on  in  clear  and  specific  language^  leaving 
plaintiff  or  his  attorney  by  defendant,  no  reasonable  ground  for  controversy 
to  the  effect  that  the  defendant  does  or  misunderstanding  respecting  the  re- 
then  offer  to  confess  judgment  in  the  lief  proposed  by  it  or  the  judgment 
action  for  a  sum  therein  named  and  the  party  will  be  entitled  to  under  the 
costs  to  that  date,  should  be  regarded  acceptance  of  it.  Bettis  v.  Goodwill, 
as  an  offer  to  allow  judgment  within  32  How.  Pr.  (N.  Y.  Supreme  Ct.)  137. 
the  meaning  of  the  Ohio  Code.  Adams  Specifying  Amount  or  Relief,  —  Must 
V,  Phifer,  25  Ohio  St.  301,  The  offer  be  for  a  sum  named  and  costs;  and  an 
in  this  case  was  as  follows :  instrument  which  stated  that  defendant 


''Stephen  PHfer 

and 

foseph  Plowman 

against 

Eli  H,  Adams 

and 
f,  C.  Davidson. 


Madison  Common  did  not  admit  that  he  was  indebted  to 
Pleas,  No.  tjao.  the  plaintiff,  but,  for  the  purpose  of 
The  plaintiffs  are  buying  his  peace  and  saving  further 
hereby  notified  that  litigation,  would  pay  a  stated  sum  and 
the  defendants  offer  costs  if  the  plaintiff  would  dismiss  the 
to  confess  judg-  suit,  was  not  an  offer  to  allow  judg- 
ment in  favor  of  ment.  Quinton  v.  Van  Tuyl,  30  Iowa 
the  plaintiffs  for  the  sum  of  three  hun^  557.  The  amount  need  not,  however, 
dred  and  fifty  dollars,  and  costs  of  suit  be  specified  in  the  offer.  This  may  be 
to  this  date.  rendered  certain  by  a  reference  in  the 

Goodi  &*  Bowman,  offer  to    the  complaint.      Burnett    v. 
Defendant's  Attorneys.*'  Westfall,  15  How.  Pr.  (N.  Y.  Supreme 
1.  To  Be  Hade  by  All  Defendants. — The  Ct.)  420. 
offer  must  come  from  all  the  defendants        Action   Relating  to   Personalty.  —  In 
or  their  common  attorney.    The  plain-  action  for  possession  of  personal  prop- 
tiff's  right  is  to  have  judgment  on  the  erty,  an  offer  to  allow  judgment  for  a 
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costs.  ^ 

Dated  the  tdnth  day  of  February,  iS98, 

Richard  Roe^  Defendant. 
lOS  State  Street,  Albany,  N,  K.« 

specified  sum  in  damages,  but  not  in-  ment  to  be  taken  against  them  for  the 

eluding  an  o£Fer  to  allow  judgment  to  sum  of  om  thousami  nine  hundred  and 

be   taken  adjudging  the    title,  is  not  sixty^hreg  dollars  and  sixty  cents,  with* 

sufficient.    Oleson  v,  Newell,  12  Minn,  out  costs,  this  offer  being  subject  to 

186.  the   covenant    for  a  stay  of  proceed* 

Where  an  action  is  brought  to  re-  ings  entered  into  between  the  parties 

cover  damages  for  the  conversion  of  hereto.'* 

personal  property,  it    has  been  held  But  in  De  Long  v,  Wilson,  80  Iowa 

that  defendant  cannot  force  the  plain-  2x7,  the  words  '*  said  amount  to  be  a 

tlfiF  to  accept  the  property  or  pay  the  full  settlement   of  the  above  action  " 

costs  on  refusal  to  do  so,  and  even  if  were  held  not  to  constitute  a  condition 

the  action  had  been  brought  to  recover  upon  which  the  offer  was  made,  but 

the    specified    property   tendered,   the  only  a  legal  and  logical  conclusion  of 

defendant  will  have  no  such  right  un-  the  acceptance.     Quinton  v.  Van  Tuyl, 

less  the   offer  includes  with  the  pro-  30  Iowa  554. 

posed  delivery  of  articles  tendered  a  Confined  to  what  CZsf'mj.  —  Must  be 

proposal  to  pay  an  amount  as  damages  confined  to  the  claims   made   by   the 

for  detention  not  less  than  that  ulti-  plaintiff  in  the  suit.  Phillips  v.  Shearer, 

mately  assessed  by  the  jury.    Stephens  56  Iowa  262. 

9.  Koonce,  103  N.  Car.  266.  1.  DHth  Costs.  —  An  offer    to   allow 

Discharging    Mechamcs*  Lien,  —  An  judgment  to  be  taken  must  expressly 

offer  in  writing  to  pay  into  court  the  state  that  it  may  be  taken  with  costs. 

stated  amount  in  discharge  of  a  me-  Ranney  v,  Russell,  3  Duer  (N.  Y.)689; 

chanics'   lien  must  follow  strictly  the  Harter  v.  Comstock,  11  Ind.  525;  Quin- 

statute  (Birds.  Rev.  Stat.  N.  Y.  (1896),  ton  v.  Van  Tu^l,  3oIowa  557.     But  an 

p.    1964,  §49).     The   omission  of  the  offer  to  allow  judgment  with  **  accrued 

words  "  discharge  of  the  lien  "  has  been  costs  "  is  sufficient.     Holland  v,  Pugh, 

held  to  render    the    offer   ineffectual.  16   Ind.   21.    And   where  an  offer  of 

Burton  v,   Rockwell,  63  Hun  (N.   Y.)  judgment  with  costs   '*to  date"   was 

163,  following  Hall  v,  Dennerlein,  (C.  made,  it  was  held  that  the  words  "  to 

PI.)  39  N.  Y.  St.  Rep.  67,  questioning,  date"  were  mere  surplusage.     Lynkv. 

however,  the  soundness  of  the  rule.  Weaver,  is8  N.  Y.  175.     In  Wisconsin^ 

In  action  for  state  and  county  taxes,  however,  an  offer  for  a  judgment  for  a 

the  offer  must  specify  in  what  sum  specified  sum  as  damages  is  sufficient, 

judgment  will  be  allowed  for  state  and  although  it  does  not   expressly  offer 

what  sum  for  county    taxes.    Sacra-  judgment   for   costs  also.     Brown  v, 

mento  County  v.  Central  Pac.  R.  Co.,  Bosworth,  58  Wis.  379.     In  this  case  the 

61  Cal.  250.  offer  was  annexed  to  an  affidavit  by  one 

Must  be  unconditional  and   leave  no  of  the    defendants    served    upon    the 

facts  to  be  ascertained  and  determined,  plaintiff  within  ten  days  after  service 

An  offercontaining  the  statement  *' this  of  the  summons  and  complaint  upon 

offer  being  subject  to  the  covenant  for  the  defendants.  The  affidavit,  including 

the  stay  of  proceedings  entered  into  the  proper  venue,  is  set  out  in  the  re- 

between  the  parties  hereto"  is  void,  ported  case,  as  follows: 

Pinckney  v.  Childs,  7  Bosw.  N.  Y.  662.  {7\tU  of  cause.)    *'  The    defendants 

In  this  case  the  offer  was  insufficient,  hereby  offer  to  allow  judgment  to  be 

and  was  as  follows,  omitting  formal  taken  against  them  in  the  above  action 

parts:  for  $9^.79  in  favor  of  the  plaintiff. 

"  Please  take  notice  that  the  above  February  ^h,  i%82. 

naased    defendants,  Henry  M.  Childs,  G,  IV.  Gate, 

Sffueu  Dmrund  and  Anthony  Amoux,  Defendants'  Attorney." 

hereby  severally  withdraw  the  answers  8.  Xust  bs  fltgaed.  —  The  offer  without 

hj  then  ssade  in  the  above  entitled  signature  is  not  sufficient,  though  in 

cause,  copies  ojf  which  have  been  here-  writing  authorizing  plaintiff    to   take 

tofore  served  upon  you,  and  the  said  judgment  for  a  specified  sum  and  costs. 

defendants  hereby  offer  to  allow  judg-  •  Ossenkop  v.  Akeson,  15  Neb.  622. 
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To  John  Dae^  plaintiff. 
{Proof  of  service,  y- 

Pom  No.  598a.* 

5Sr^  Coi:^'"'  }  I-  '^-  ^-<^  «-'^  court. 

John  Doe^  plaintiff,      1 

against  V  Offer  to  allow  judgment. 

Richard  Roe^  defendant. ) 

The  above  named  defendant  Richard  RoCy  on  this  twenty^fourthdzy 
of  November^  i8P7,  hereby  offers  to  allow  judgment  for  the  sum  of 
three  hundred  and  fifteen  dollars,  together  with  costs  to  have  accrued 
and  may  accrue,  to  be  taken  against  him  the  said  Richard  Roe  by  him 
the  said  John  Doe  in  the  above  entitled  action  now  pending  in  this 
court,  which  said  action  is  based  upon  a  claim  of  the  sum  oi  four 
hundred  dollars,  which  the  said  John  Doe^  plaintiff,  has  against  said 
Richard  Roe y  defendant,  for  certain  goodsy  wares  and  merchandise  by 
the  said  John  Doe  to  him  the  said  Richard  Roe  sold  and  delivered. 

Richard  Rocy  Defendant 

To  JohnDoCy  plaintiff. 

(Proof  of  service. y- 

(2)  In  Justice's  Court. 

Form  No.  5983.' 

(N.  Car.  Code  (1883),  §  909,  No.  43., 
John  Doe     ) 
against      >  Justice* s  Court. 
Richard  Roe,  ) 

But  it  is  not  required  that  the  oflfer  North  Carolina,  —  Code  (1883),  §  573. 

shall  be  acknowledged  by  the  defendant  North  Dakota,  —  Rev.    Codes   (1895), 

when  signed  by  him  personally.    That  §  5640. 

it  shall  be  subscribed  by  him  is  all  that  Ohio,  — Bates'    Anno.    Stat.    (1897), 

the  code  requires.     Pnster  v,  Stumm,  §  5143. 

7  N.  Y.  Mis.  Rep.  (Buffalo  Super.  Ct.)  South  Carolina,  —  2  Rev.  Stat.  (1893), 

530,     distinguishing    Bridenbecker    v,  %  386. 

Mason,    16   How.   Pr.  (N.  Y.  Supreme  South  Dakota,  ^-Comp.    Laws    Dak. 

Ct.)  303.     In  the  Pfister  case  the  offer  (1887),  g  5247. 

of  judgment  was  held  sufficient  and,  C/tah,'—Rev.  Stat.  (1898),  g  3317. 

omitting  formal  parts,  was  as  follows:  Wyoming,  —  Rev.      Stat.     (1887),    g 

'*The    defendant    hereby  offers    to  2530. 

allow  judgment  in  this  action  establish-  1.  Proof  of  Bervioe.  —  For  forms  of  ac- 

ing  the  amouAt  of  the  plaintiff's  lien  at  knowledgments  of  or  affidavits  of  serv- 

the  sum  of  threg  hundred  dollars  and  ice  consult  title  Service  of  Writs  and 

costs.                            Jacob  Stumm,"  Papers. 

In  oaMS  of   oonntarolaiiii,   where   the  2.  Indiana,  —  Horner's   Stat.  (1896), 

plaintiff  serves  an  offer  upon  defendant  g  514. 

to  allow  judgment  to  be  taken  against  See  also  list  of  statutes  cited  supra^ 

him  upon  the  counterclaim,  etc.,  the  note  i,  p.  13.    Consult  annotations  ap- 

forms  given  above,  with  slight  changes,  pended  to  Form  No.  5981,  supra^  the 

will  be  found  sufficient.  general  form  relating  to  the  oner  by  a 

New  York.  —  Birds.  Rev.  Stat.  (1896),  party  to  compromise, 

p.  2198,-g  4  (Code  Civ.  Proc.,  g  739.  8.  North  Carolina, -- Code  (1883),   § 

as  amended  Laws  (1877),  c.  416).  640,  rule  12.    Similar  or  analogous  pro^ 
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fa  4  -       •    «       w^ 


^    ^^^^'^^^^v  T^.^.  ??.^^9^  ^^^  ^P  defendant  hereby  offers*^  to 

'^alldw  judgment  to  be  bOcen  against  ^m  b}r  the  plaintiff  in  the  above 

action  forv.the  fuoi  ofv^/ydolf^^^^^^  costs.    Dated  this  tenth  day 

Richard  Mae. 
(Pr<Hffc/s^rvici.y,._   ^    ,      .        . 

(8)  In  AppELLAtE  Court. 

•        • .» • .  \ 

\:  .  :         i^)  On  NotUe  of  Appeal.  . 

*>  .  ■  •  "■ 

Form  No.  5984.' 

Albany  drntOy  CoxuX^ 

John  Doe ^  respondent^ 

against 
Richard  Roi\  appellant. 
To  John  Doe^  respondent  (or  Jeremiah  Mcuon^  oHorhiy'y&f  rispondenf) 
herein. 
Sir:  The  ajMellant  hereby  ofifers  to  allow  judgment  to  be  rendered 
in  the  County  Court  above  named  against  him  in  this  cause,  and  in  favor 

*  I      ■       '  '  •  ■  •  •■•':'■•" 

visions  wiU  be  fonnd  in  the  sutntes  of  Oklahoma.  —  Sut.  (1893),  c.  67,  g  123. 

the  foUowiog  sUtes:  South  CaroHua.  —  2  Rev.  Stat<  -(1893), 

CaKfomia.  ^Codt  Civ.  Proc.  (1897),  %  88,  sulxs,  15. 

'  g  895.  South  Dakota.  —  Comp.  Iaws   Dak. 

Florida.  —  The  defendant  may,  be-  (1887),  g  6108. 

fore  answering,  malce  an  offer  to  allow  Utah. — Rev.  Sut.  (1898),  g  3731. 

judgment  to  be  taken  against  him  for  Vermont, -^^Xax,  (1894),  g  1690. 

an  amount  to  be  stated  m  such  offer,  Wisconnn. '-—  Sand.  &  B.  Anno.  Stat. 

with  costs.    The  plaintiff  shall  there-  (1889),  g  3627. 

npon,  and  before  any  proceedings  shall  Wyoming,  —  Rev.  Stat  (1887),  g  3479. 

be  had  in  the  action,  determine  whether  1.  Proof  of  Mrvieo,  see  supra^  note  i, 

he  will  accept  or  reject  such  offer.     If  p.  16. 

he  accept  the   offer   and  give  notice  8.  Vpoa  appoal  from  a  JvdfBMat  of.  a 

thereof  to  the  justice,  the  justice  shall  justice  of  the  peace,  where  judgment  is 

•  note  the  offer  and  the  acceptance  there-  for  a  sum  of  money  only,  either  party 
of  and  render  judgment  accordingly. .  may,  within  fifteen  days  after  service 
Rev.  Stat.  (1892).  g  16x7.  of  notice  of  appeal,  serve  upon  the  ad- 

Idaho.  —  Rev.  Stat.  (1889),  g  4731.  verse    party   or    upon   his  attorney  a 

Kansas. — 2  Gen.  Stat.  (1897),  c.  X03,  written  offer  to  allow  judgment  to  be 

§  154.  rendered  in  the  appellate  court  in  favor 

Montana.  —  Code  Civ.  Proc.  (1895),  of  either  party  for  a  specified  sum.     If 

g  1628.  the  party,  within  ten  days  after  service 

Nebraska.  — >  Comp.   Stat.    (1897),  g  of  the  offer  upon  him,  serves  upon  the 

•  6537  (before  trial).  party  making  same,  or  upon  his  aitor- 

Nevada.  —  Gen.  Stat.  (1885),  g  3^76.    .  ney,  written  notice  that  he  accepts  the 

New  York.  —  Code  Civ.  Proc.,  $2892    offer,  he  must  file  it,  with  an  aflldavit 

,  IBirds.  Rev.  Sut.  (N.  Y.  1896),  p,  1780,    of  service  of  the  notice  of  acceptance, 

\  33).  with  the  clerk  of  the  appellate  court, 

Nortk  CaroHfta.  —  Code  (1883),  g.  840,    who  thereupon  must  enter  Judgment 
.   rale  16.  .    *  accordingly.     N.  Y.  Code  Civ.  Proc., 

Nortk  Dakota..  —  Rev.  Codes  (1891;),     |  3070,  as  amended  Laws  (1885),  c.  sia; 
.  86713.  Laws  (1895),  c  356;  Birds.  Rev.  Sut. 

Okio.  ^  Baus'  Anno.  Sut.  (1897).  g    N.  V.  (1896),  p.  1815,  g  214. 
I  6581. 
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of  Hit  respondent  !ti  iht  above  action,  for  the  Mti  of  s&iy^Jhi  doIlaiB. 
Dated  the  nMk  day  iAJFArmtfj^  ta$8. 

{Proof  of  service.^ 

(Jf)  In  AcUom  PetuRng  in  AppdlaU  Court, 

Form  Non  59854* 

{TitU  and  address  as  in  Form  No.  598J^\ 

The  above  named  nffdlant^  JUcAard /^H^  hereby  oflFers  to  allow 
judgment  to  be  taken  against  him  by  the  above  named,  respondent^ 
John  Doe^  in  this  cause  now  peading  in  this  court,  for  the  sum  of  sixty* 
five  dollars  (or  for  the  recovery  of  the  follawing  diurihed  property^ 
describing  it),  with  (or  without)  costs> 

Dated  the  third  day  of  Februofy^  iS98. 

Richard  Hot^  Appellani. 

{Proof  of  scrvice.y 

h.  97  Agent. 
toffttNtt.S986.« 

(Precedent  in  Carpenter  v,  Kent,  xz  Ohio  St  554.)' 

1.  By  ▲ttMity.-*The  offer  to  allow  accordinfflf.    N.  Y.  Code  Clv.  t*roe«, 

judgment,  under  section  3070  of  the  §  3072  (Birds.  Rer.  Stat.  N.  T.  (i^),  p. 

New  York  Code  of  Civil  Procedure,  may  1815,  |  216X    Consult  annoutions  to 

be  made  by  the  attorney  of  the  party.  Form  No.  5984,  s$^a, 

Sherman  v,  Shisler,  6  N.  Y.  Misc.  Rep.  4.  (Josts. — An  offer  under  section  3<y7» 

(Buffalo  Super.  Ct.)  203.  should  state  whether  the  judgment  is 

The  authority  of  the  attorney  to  ap-  offered  with  or  without  costs,  while  an 

pear  in  the  defendant's  behalf  empow-  offer  Served  under  section  367O  is  to  be 

ers  him  to  malte  an  offer  of  judgment,  silent  in  respect  to  costs.     2oller  v. 

All  the  incidents  to  the  authonty  at-  Smith,  45  Hun  (N.  Y.)  321. 

tach  thereto,  and  among  others  to  bind  6.  ^oof  Of  sorviM^  itt  supra,  note  i, 

the  principal  by  any  proceedings  which  p.  16. 

the  principal  might  take  therein,  and  it  6.  OAio.  ^  Bates*  AnnO.  Stat.  (i8g7), 

is  not  necessary  that,  in  addition  to  his  %%  5x40,  6581,  670$.    See  also  list  of 

swearing  to  his  authority  to  appear  statutes  cited  suira,  note  I,  p.  13. 

generally,  he  should  further  swear  to  Notice  in  writing  served  on  plaintiff 

his   authority   to    make   the   offer  of  by  defendant,  stating  that  the  latter 

judgment.    Fowler  v.  Haynes,  91  N.  offers  to  confess  judgment  for  a  sum 

V.  351.  therein  named  and  costs  to  date,  was 

2.  Proof  of  ssrvioe,  see  supra,  note  i,  regarded  as  an  offer  to  allow  jud^ent 
p.  16.  within  the  meaning  of  the  Ohio  stat.,  g 

8.  After  action  Is  doemad  at  Issue  hi  ap*  5146.    Adams  v.  Phifer,  25  Ohio  St.  301. 

peUate  oourt,  and  before  the  trial,  either  Kuit  be  made  in  a  separate  writiiif  and 

party  may  at  any  time  serve  upon  the  served  as  prescribed  by  law.   It  should 

adverse  party  a  written  offer  to  allow  not  be  made  a  part  of  the  answer.  Arm- 

fttdgment  to  be  taken  against  him  for  strong  v.  Spears,  x8  Ohio  St.  373;  Tipton 

the  sum  or  property  or  to  the  effect  v.  Tipton,  49  Ohio  St.  364. 

therein  specified,  with  or  without  costa.  7«  This  writing  was  held  to  be  in  its 

If  the  party  receiving  the  offer  within  terms  a  clear  and  explicit  offer  to  tbe 

ten  days  thereafter  serves  upon  the  ad-  plaintiffs  to  suffer  them  to  take  a  judg- 

verse  party  notice  that  he  accepts  it,  he  ment  against   the  defendants   in  the 

may  file  it  with  proof  of  acceptance  and  action  then  commenced  for  the  Sum  of 

thereupon thederkmustenter  judgment  fifty  dollars,  and  that  the  offer  Cottld 
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[The  State  of  Ohio,    \  BefOfe  Abraham  Kent^  Justice  of  the  PeauM  for 
Monroe  County,  ss.   )  Township  k  said  coanty.}* 

James  Keni  and  Wm,  T.  Kent^  as  admin* 
istrators  of  the  estate  of  William  Kent^ 
deceased^ 

V. 

Reason  Carpenter,  Samuel  Carpenter  and 
Daniel  BreeMng,  ^ 

The  defendants  hereby  tender  to  the  ptnintiffs  ^  tndgment  hi  favor 
of  said  plaintiffs  against  said  defendants  oi  fifty  dollars,  with  the  cdftts 
that  hare  accrued  up  to  this  data.    Mdteh  t,  i857. 

Reason  Carpenter.^ 
Samuel  Carpenter,      ^ 
Daniel  Breeding, 
By  fas.  M.  Stomt,  their  Agent 
[{Proof  of  serviee.y]^ 

e.  9y  Attorn v* 

FonnNo.  5987.* 
Supreme  Court,  Ontario  County* 

William  B.  Burnett) 
against         ,    >• 
George  D.  Westfall.  )  ' 

Sir:  Take  notice  that  the  defendant  hei'eby  offers  to  alloW  the 
plaintiff  in  this  action  to  take  judgment  against  him  for  tfaft  sum  of 
iwoo  hundred  dollars,  being  the  amount  claimed  in  the  summons  and 
complaint  herein,  to  wit,  the  sum  of  four  hundred  and  fifty  dollafi, 
less  the  amount  of  the  two  notes  oi  Joseph  Westfall  set  up  in  the  third 
and  fourth  defenses  in  the  answer,  the  said  two  notes  amounting  to 
two  hundred  ^oVizs^,  and  for  costs  and  disbursements.^ 

Yours,  etc., 
Cornwell,  Welling  6*  Arnold,  Defendant's  Attorney s,* 

106  State  Street,  Geneva,  N.  Y.''  \ 

aot  have  been  made  more  obligatory  it  did  not  state  that  it  was  made  for  a 

upon  the  defendants.      Carpenter  Vm  specific  sum.    Thia,  however,  seems  lo 

Kent,  XI  Ohio  St.  560.  be  required  under  the  provisions  of  the 

1.  Words  within  [  ]  are  not  found  in  present  section  of  the  code  (Code  Civ. 

the  reported  case.  Proc.,  §  738). 

S.  Om  oftwo  dsfnidaati  mav  make  this  6.  Slgiiature  of  Attomej. — Although 

offer.    New  York,  etc.,  R.  do.  v.  Clark,  the  statute  provides  that  the  offer  when 

54  Ohio  St.  509.  made  by   an  attorney  shall    be    sub- 

t.  ftoof  of  strrloa^  see  st^a^  note  i,  scribed  by  him,  it  is  not  essential  that 

p.  16.  the  papers  have  the  genuine  signature 

4i  N^ew    York,  ^  Birds.    Rer.  Stat,  of  the  attorney.     His  name  subscribe^ 

(t8g6X  p.  3198,  83;  Code  Civ.  Proc,  g  in  any  manner,  either  written  or  printed, 

738,  as  amended  Laws  (1887),  c.  416.  is  sufficient,  inasmuch  as  it  is  treateU 

See  also  list  of  stamtes  cited  mpra^  by  the  attorney  as  subscribed  by  him. 

note  I,  p.  13.  Smith   v,   Kerr,  49  Hun  (N.   Y.)  jt; 

A.  fwbv  flpeolio  iUB.  — This  Is  au  Barnard  v,  Heydriclc,  49  Barb.  (N.  Y.) 

offer  based  upon  the  facts  In  the  case  63;  New  York  v.  Eisler,  2  Code  'Civ. 

of  Burnett  v,  Westfall,   15  How.   Pr.  Proc.  Rep.  (N.  Y.  C.  PI.)  1^5. 

(N.  y.  Supreme  Ct.)4ao.     In  that  case  7.  OAoe  Address.— Attorney  miist  add 

the'  offer  was  held  sufficient,  although  to    his    signature    his    office    address, 
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.. ,  -  To  31  Baldwin^  Esq. ,  PlaintiiTs  Attorney. 
"' (Affidmnt  of  atiorn^s*  auihorify,y 
\Ptd0f  of  service^    *       , 

(Precedent  ift  De  Long  v,  Wilson,  80  Iowa  217.) 

2)»V/ftr/ Q>uit  in  and  for  Jfii^af^itf  county,  State  of /(?ara^  : 
E.  F.  De  Long)  \    '" 

To  E,  F,  De  Long,  or  Bolton  6f*  ^^Qy,  his.  attorneys,  of  record: ,  . 

The.  above  named  defendant,  E.  M,  Wilson,  hereby  ofifers  to  allow 
judgment  to  be  taken  against  him  in  the  above  entitled  cause  for  the 
sum  of  twenty-five  dollars,  with  costs  to  date;  said  amount  to  be  a 
fuU  settlement,  of  tbe  above  caused  This  is  an  offer  of  compromise 
under  section  3900  of  the  Cede  of  Iowa. 

E,  M.  Wilson, '    ' 
/.  F.  dr*  W.  M.  Lacey, 
W.  a /ones,  ' 

^  His  Attorneys. 

[{Proof  of  serviee.y]^ 

specifying  a  place  within  the  state  where  In  Riggs  v.Waydell,  17  Hun  (N.  Y.) 

there   is   a  post-office.     If  in   a  city,  515,  the  offer  to  allow  judgment,  omit* 

^he.  must  add  the  street,  and  the  street,  tiij^  the  formal  parts,  was  as  follows: 

'niim1>er,  if  any,  or  any  suitable  desiff-  '*  The  defendants  in  this  action  hereby 

nation  of  a  particular  locality.     N.  Y.  offer  to  allow  judgment  to  be  taken 

iCode  Civ.  Proc.,^  421  (Birds.  Kev.  Stat  therein  against  them   for  the  sum  of 

(1896),  p.  2269,  g  3);  Code  Civ.  Proc.,  %  $AN>.ao  and  interest  thereon  from  Apil 

•417  (Birds.  Rev.  Stat.  (1896),  p.  12,  §  10).  j6,  1877,  with  costs."     The  defendants' 

'     1.  Attorney^  Afldavit  of  Avthofi^. —  attorney  served  the  offer,  which  was 

^Unless  the  offer  made  as  prescribed  by  signed  by  himself  but  was  not  accom- 

law  is  subscribed  by  the  party  making  panted   by  an    affidavit    showing    his 

it,  his  attorney  must  subscribe  it  and  authoritv  to  make  it.     Plaintiff  served 

annex  thereto  his  affidavit  to  the  effect  notice  -declining   to  accept  the    offer. 

that  he  is  dulv  authorized  to  make  it  On  trial,  recovery  was  had  for  less  than 

in  behalf  of  the  party.     N.  Y.  Code  the  amount  named  in  the  offer.  Defend- 

Civ.  Proc.,  g  740.    .  McFarren  v.   St.  ant  was  not  allowed  to  amend  the  offer 

John,  14  Hun  (N.  Y.)  387;  Riggs  v,  by  annexing   the    proper  affidavit  of 

Waydell,  17  Hun  (N.  Y.)  S'S.  c^mud  authority  required  by  N.  Y.  Code  Civ. 

in  Riggs  V.  Waydell,  78  N.  Y.  586.  .  Proc,  §  740. 

The  following  may  be    used  as  the  8.  Praof  of  BcrvlM.  —  For    form    of 

form  for  such  an  affidavit:  acknowledgments  of  or   affidavits    of 

^^ Ontario  County,  ss.  service    consult  the  title   Service  op 

Jeremiah    Afason,    being    first    duly  Writs  AND  Papers. 

sworn,  on  oath  says,  that  he  is  the  duly  9,  Iowa,  — r  Code  (1897),  g  3819.    See 

authorized  attorney  for  the  said  ^iV^r</  also  list  of  statutes  cited  sttpra^  note 

Roe,   defendant  in   the  above  named  i,  p.  13. 

proceeding,    and    that    he    has    been  4L  Ihs  wwds  "  said  amount  to  be  a  full 

authorized  by  the  said  Richard  Roe  to  MtUomo&t  of  the  above  cause,"  in  this 

make  the  above  offer  of  judgment  in  offer,  were  held  not    to    constitute  a 

bis  behalf.  condition  upon  which  the  offer   was 

Jeremiah  Mason,  made,  but  only  a  legal  and  logical  coii- 

Swom  to  before  me  this  ninth  day  of  sequence  of  the  acceptance,  distinguish' 

February^  i9qS.  ing  Quinton  v.  Van  Tuyl,  30  Iowa  554. 

(seal)  ;         Norton  Porter,  \     li,  Tnot  of  ssrvioo,  see  su/ra,  note  i. 

Notary  Public."  p.  16. 

20  Volumes. 


»  ♦-» 


59S9.  COMPROMISE.  5991: 

-rofin  No.  S9^^* 

•     ■    .  •  "^  •    • 

'  (Precedent  in  Wbrdin  «r.  ^mis,  33  Conn.  ai60      '  - 

^^^  ^•^'^'^''X Superior C,oya%  Fairfield Qxmntf,  -- 

3/^«  C.  BenU,:)^''''^  *''"°'  '««*•      '      '  '  '  ' "  '  ^ 

To  the  plaintiff  and  to  Messrs.  Treat  fs*  £lake\  his  attdrneys:"  ^ 

The  defendants  hereby  offer  to  allow  you  to  tdce  judgm^tit.  in  this 
action  for  the  sum  of  $i^,  being  a  balance  of  freight  after  payment 
of  $^,  to  wit,  %1$J^.70^  with  interest  on  said  sum  sjnce  filfivcmbcv Xst^ 
\Z62^  and  a  small  excess  allowed  for.  possible  ^difference  in  computing^! 
interest  witfai  costs. 

By  F,  Chamberlain^  attorney  for  defendants. 

Form  No.  5990.' 
(Precedent  in  Rose  v.  Peck,  18  Neb.  529.)' 
Amos  Peck 

V. 

Peter  W.  Rose, 

Now  comes  the  defendant,  Peter  W,  Rose,  by  his  attorneys,  Brown  6*' 
Jftyan  Bros.^  and  offers  to  allow  judgment  to  be  taken  against  him  for 
^.(%7and  costs  in  this  action,  wherein  Amos  Peck  is  plaintiff  and  Peter 
W.  Rose  IS  defendant,  now  pending  in  the  district  court  of  Lancaster 
county,  J^ebraska. 

Brown  ^  Ryan  Bros,^  Attys.  for  Deft, 
(Indorsement.')^ 
{Proof  of  service,)^ 

2.  The  Aceeptanee. 

'  •         •  •       * 

a.  Oenerally. 

Form  Ne.  599 z.* 

(  Title  of  court  and  cause  as  in  Form  No.  5981,) 
To  Richard  Roe  (or  feremiah  Mason,  his  attorney): 

John  DoCy  the  above  named  plaintiff,  hereby  notifies  you  that  he 
accepts  the  offer  of  Richard  Roe,  the  above  named  defendant,  to  allow 

1.  Connecticut.  —Gen.  Stat.  (1888),  §§  4.  Indonement.  —  The  offer  to  allow 
1057-1059.  See  also  list  of  statutes  >  judgment  set  out  in  the  text  was  in- 
cited J«/ra,  note  I,  p.  13.   .  '  dorsed    as    follows:    ^^  Amos    Peck   v. 

%t  Nebraska.  —  Comp.  Stat.  (1897),  ^  Peter  W.  Rose.  Offer  to  confess  judg- 
6527.  See  also  list  6i  statutes  cited  ment.  Clerk's  Office,  district  court. 
supra^  note  I,  p.  13.  Filed  March  ^,  i^Sj.    E.  R,  Sizer^  Clk. 

S.  VeoMiltjofVotiMtoPlaiiitiir.  — In.  D.Q." 
this  case  it  was  held  that  the  offer  to        6.  Fnof  of  lenriod,  see  supra ^  note  i, 
allow  judgment    was    unavailing    to    p,  16. 

tbrovr  upon  plaintiff  the  cc»ts  made  ^,  New  York. —  Code  Civ.  Proc. ,  g  738, 
siter  the  filing  of  the  offer,  for  the  as  amended  Laws  (1877),  c.  Ait  (Birds, 
reason  that  the  offer,  though  ia writing.  Rev.  Stat.  (1896),  p.  2198,  g  3).  See 
»nd  filed  in  the  office  of  the  clerk,  was  also  list  of  statutes  cited  supra^- noit^  i{ 
not  served  upon  the  plaintiff  or  his  at-  ;  p.  I3t  for  similar  sutuiory  provi- 
lorney,  iioT  was  It  made  in  open  court    sions. 

while  plaintiff  was  present. 
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judgment  to  be  taken  against  him  in  the  above  entitled  action  for 
[the  sum  oithree  hundred  and  fifteen  dollars],^  with  costs  that  have 
accrued  and  may  accrue  herein. 
Dated  the  iwenfy-seventh  day  of  Nevemher^  i807. 

John  Dae  (or  Oliver  Ellsworth^  AWftm^fpr  Plaintiffs 

1006  State  Street,  Albatg^^  N.  Y.) 
(Affidtf9it  difaitcraejfs  mahotify.)^ 
iJPr^  ^  Hrvke^y 

L  Or,  Instead  of  the  words  within  [],  after,  to  wit,  on  rhit  fourtgetUk  day  of 

specify  the  particular  judpnent  or  re-  Jannarv^  A.  D,   i8^,  he  served  upoo 

lief  offered  to  be  allowed,  as  shown  in  Daniel  Webster^  defendant's  attorney,  at 

the  ofier  of  the  defendant.  his  office  in  Schuyler  aforesaid,  a  notice 

8.  AJidaTit  of  Attomsy's  Aathority.  —  that  he,  the  plaintiff,  accepted  the  said 

In  A^^tv  York^  when  the  acceptance  is  offer;  and  that  a  true  copy  of  said  notice 

subscribed  by  the  attorney  of  the  party,  is  hereto  annexed, 

he  must  annex  thereto  his  affidavit  to  the  John  Doe, 

effect  that  he  is  duly  authorized  to  make  Subscribed  and  sworn  to  before  me 

it  in  behalf  of  the  party.     N.  Y.  Code  this  fourteenth  day  of  January^  A.  D. 

Civ.   Proc,  §  740  (Birds.   Rev.  Slat.  i8^. 

N.  Y.  (1896),  p.  2198,  g  5).     See  s^a^  (seal)            Norton  Porter^ 

nole   l»  p.  30.      The  following  form  Notary  Public." 

of  affidavit  is  sufficient  under  this  sec*  Under  N,  Y,  Code  Civ.  Proc,  g  7sa» 

tion:  as  amended  JUiws  (1877),  c.  416  (Birds* 

^'  Albany  County,  ss.  Rev.  Stat.  (1896),  p.  2198,  g  5),  the  fol- 

Jeremieth  Mason,  beingduly  sworn  on  lowing  affidavit  is  sufficient: 

oath,  says  that  he  is  the  attorney  for  '* Supreme  CovkTi^  Albany  County* 

the  abovf  named  plaintiff,  /ohn  Doe,  and  Johm  Doe,  plaintiff,      ) 

that  he  is  duly  authorized  by  said  plain-  against                > 

tiff  to  accept  the  above  offer  of  judg-  Jiichard  Roe,  defendant.  7 

ment.  Albany  County,  ss. 

Jeremiah  Mason.  Jeremiah  Mason,  eXXomtj  lot  John  Doe, 

Subscribed  and  sworn  to  before  me  the  above  named  plaintiff,  being  duly 

this  fourth  day  oi  January,  iSgS»  sworn,  upon  oath  deposes  and  says  that 

(seal)            Norton  Porter,  o&  the  sixth  day  oi  February,  A.  D.  i8(^, 

Noury  Public.**  at  Albany,  in  said  county,  an  offer  to 

S.  Proof  of  Borvios.  —  See  supra,  note  allow  judgment,  made  by  the  defend- 

I,  p.  16.  ant,  and  hereto  annexed,  was  served 

PlaintiiPs  affidavit  that  notice  of  ac»  upon  him,  and  that  within  ten  days 

ceptance  was   delivered   in    the    time  thereafter  (or  vnthin  the  time  prescribed 

limited  by  the  statute,  to  be  filed  with  bv  the  statute),  to  wit:  on  \\i^ fourteenth 

the  offer,  as  provided  by  Neb.  Comp.  day  of  February,  a.  d.  18^,  he  served 

Slat.  (1897),  g  6157,  may  be  in  the  fol-  upon  Daniel  Webster,  defendant's  attor* 

lowing  form:  ney,  at  his  office  in  Albany  aforesaid,  a 

*  ^JohnDoe,  plaintiff,      )  notice  that  the  plaintiff  accepted  the  said 

against                >  offer,  and  that  the  above  is  a  true  copy 

Richard  Foe,  defendant.  )  of  said  notice. 

State  xANebraska,  \  Jeremiah  Mason^ 

County  of  Colfax,  \  Subscribed  and  sworn  to  before  me 

John  Doe,  betng  duly  sworn,  upon  oath  this  fourteenth  day  of  February,  A. '  D. 

deposes  and  says  that  he  is  the  plaintiff  1807. 

in   the  above  entitled  action;  that  on  (sxal)           Norton  Porter, 

the  tenth  day  oi  January,  a.  d.  1807,  at  Notary  Public.** 

SeJu^ler,  in  said  county,  an  offer  to  For  similar  provisions  in  other  Juris* 

allow  judgment  made  by  the  defendant  dictions  see  list  of  statutes  dted  supra, 

and  hereto  aapexed  was  served  upon  note  i»  p.  Z3« 
him,  and  that  withia  fioe  days  there* 
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b.  In  Jwtjjoe'i  Cowk 

(Mt  Car.  Code  {iWU  <  go«.  Ho.  44-) 

(7&b  ^40mri  mndsausf  as  in  Form  No.  6998.^ 

To  Richmrd  Jto€ :  Take  notice  that  the  plaintiff  hereby  accept$ 
the  offer  to  allow  the  plainti£f  to  take  judgment  in  the  above  actioa 
for  the  sum  oijiftf  dollars  with  costs,  and  the  justice  will  enter  up 
judgma&t  aoeordingly.     Dated  this  eiepenth  A^j  oi  January^  iS98. 

John  I)ot. 

{Proof  of  service?^ 

e.  In  Appealed  Ca8e$. 

Form  No.  5993,' 

(JTUU  of  court  and  cause  as  in  Form  No.  698J^) 
To  Richard  Roe  (or  Daniel  Webster^  his  atiorncfyi 

John  Doe^  the  above  named  respondent^  hereby  notified  yoQ  that  he 
accepts  the  offer  of  Richard  Roe^  the  above  named  appellant^  to  allow 

{'adgment  to  be  rendered  in  the  county  court  above  named  against 
Lim  in  the  above  entitled  action,  for  the  sum  of  sixtf-fiue  dollars. 
•  Bated  th^/<mrth  day  of  February,  iW8. 

John  Doe^  Respondent 
(or  Jeremiah  Mason,  Attorney  for  Respcndient, 

loot  State  Street, 

Albas^  New  Yoriy 
(Froo/  af  iitrvice^f 

8,  The  Judffmenti 

a.  GeneraUy^ 

Form  Not  5994** 
Supreme  Court,  Albany  County. 

John  Doe^  plaintiff,       ) 
against  \ 

Michard  Roe,  defendant  J  .    .      ,       *t  ^    i_  . 

John  Doe,  the  plaintiff  above  named,  having  filed  the  summon^ 

and  complaint  in  the  above  entitled  cause,  together  with  the  offer  of 

I.  Ntrth  CBr0Hm. -^Codt  (1883),  ft  5.  J\r€W  YarA.  ^  Codt  Cir.   Proc,  § 

a4o,  rale  la.    See  list  of  sututes  cited  738,  as  anunded  Laws  (1877),  c.  4x0; 

ji^a,  aole  I,  p.  13*  Code  Civ.   Proc,  ft  739.  as   amemitd 

1.  fWrfrfiwHit*— SceJi^fl,noui.  Laws  (1877),  c  A16;  Birds.  Rev.  Stat 

p.  1%.  (1896).  p.  SX98,  gS  3  and  4.    See  also 

a.  AVw  IVri.  — Code  Civ.  Proc..  g  list  of  sutates    cited  ntpra^   note   i, 

9090.  as  amnuUd  Laws  (188$),  c  5ss;  p.  13.                                            .         ^ 

liws  (1895).  c.  356;  Birds.  Rev.  Sut.  In  SffpssM  «unb  in  f^ew  York,  under 

(x8q6)    p-   18x5,  %  S14.    Consult  anno-  Code  Civ.   Prpc»  %  yyjo,  as  amended 

tadmi  to  Forms  Nos.  59^4  to  5985,  «e^«.  Laws  (1885),  c  saa,  Uws  (1895).  c.  3S* 

4.  Bv  AStonay.— 9ee  si^ra,  note  i,  (Birds.  Rev.  Sut.  (1896),  p.  1815*  %ia4X 
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the  above  named  defendant  Richard  Roe  in* writing,  to  allow  the  said 
plaintiff  to  allow  judgment  against  him  for  the  sum  of  seven  hundred 
and  fifty  dollars  (or  specif ying  other  reliefs  as  the  case  may  be),  with  the 
proof  of  acceptance.  x)f'  said  offer  in  writings  therefore,  on  motion  of 
Jeremiah  Mason,  attorney  for  plaintiff  aforesaid/.it  iff.coils1def6'd'*and 
adjudged- that  thesaid  plaintiff  do  have  and  recover  agfatinst'the  said 
defendant  the  \  sum  of  seven  hundred  and  fifty  dollars  damages  afore<r 
$aid  (or  specifying  other  relief  as  the  case  may  be\  with  his  costs 
expeodediyy.  him  in  this  cause^  taxed  at  eight  doXiass,  amounting  in 
the  whole  to  sevefi hundred  and  fifty^ght  dollars.  Dated  this  fourth 
dzj  of  JmuMy,  A.  D.  iZ98. 

Calvin  Clark,  Clerk  of  Albany  County . 

b.  In  Justice's  Coort 
(1)  Upon  Acceptance  of  Offer. 

Fonn  No.  5995.* 

(N.  Car.  Code  (18S3),  §  909,  No.  45.) 
[John Hoe     Y  . 

;    against      [-Justice's  Court.  ' 

Hichard  Roe,  ) 

(The  justice  will  state  all  the  proceedings  in  the  action  from  4he  issuing 
of  the  summons  dawn  to  the  appearance  of  the  parties  dndlhe  c'dtkplaint 
of  the  plaintiff,  and  then  proceed  as  follows:)  Whereupon  the  said 
defendant,  before  answering  said  complaint,  made  and  served  an 
offer  in  writing^  to  allow  the  plkintiff  to  take  judgment  against  him 
for  the  sixth' eft  fifty  ^oWsLTS  with  costs;*  and  the  said  plaiiitijBf  there- 
upon accepted  such  offer  and  gave  notice  thereof  to  IheSl^endatit 
in  writing,  said  offer  and  acceptance  thereof  being  filed. 

Now,  therefore,  judgment  is  accordingly  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  fifty  dollars  damages 
and  the  further  sum  of  one  dollar  costs. 

Dated  this  eleventh  day  of  January,  a.  d.  i8P^.* 

[Abraham  Kent,  Justice  of  the  Peace. J 

where  the  party,  within  ten  days  after  in  this  court  for  the  sum  of  one  hundred 
service  of  the  offer,   serves   upon  the  and  fifty  dollars    having    been    duly 
party  making  the  same  a  written  notice  made  by  the  aforesaid  respondent,  and 
that  he  accepts  the  offer,  and  files  it  the  said   offer   having  been   duly  ac-» 
with  an  affidavit  of  service ^f. the  notice  ^  cepted  by  the  aforesaid  appellant,  and 
of  accept^ance,  may  be  in  the  following  .  the  same  having  been  filed  in  the  office, 
fofnl:         ■  •   ■         -J                     t  >^£  ^^  clerk  of  said  county  of  Albany^ 
(Title  of  court  and  cause.)  together  with  an  affidavit  of  the  service 
'  "  The  above  entitled,  action  bomes  to  of  notice  of  said  acceptance,  wherefore, 
this  court  oh  appeal  taken  from  a  judg-*  on  motion  of  Daniel  Webster^  attorney^ 
ihent    rendered  by  Abraham  JCent^  a'  for  appellant  aforesaid,  it  is  considered- 
justice- of  the  peace  wfthin  and  for  the-  that  the  isaid  respondentyit^An  Doehzve 
coUnty  of  Albany  aforesaid,  in  favor  of.  and  recover  against  the  said  Richard 
the  above<  named  xtis^XiA^nKfohn  Doe  Roe  the  sum  or  one   hundred  and  fifty 
and  against  the  above  named  appellant  dollars  damages  aforesaid  "  (concluding 
Richdrd  Roe,  on  the  tenth  day  of  De-  as  in  Form  No,  SW4)' 
cember,  A.  D.  1897,  for  the  sum  of  ttoo'  ■  1.  Morth   Carolina,  —  Code   (1883),  ft 
hundred dxA)AT%  damages-  and  his  costs  840,  riile  12.     See  list  of  statutes  cited 
by   him    expended,  ■  and    an    offer   in  j«r/ra,  Aote  i,  p.  13-. 
Hrriting  to  allow  judgment  to  be  teken  8.  The  words  and  figures  enclosed*  h'fi 
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^)  Upon  Refusal  or  Offer  oiiFAtLi^'iffi  to  Accept.  ' 

.  -  -,  •      •  "^  ■  ■       ,     •  •  • 

PjDfmNo.  599^.";     •;•.  „.  \       ;  r 

(N.  Car.  Code  (1883),  g  909,  No.  45.) 

[(jComnuncifig  as  it^  Form  No,  S995y  and  continuity  down  i^*)]'  and 
the  said  plaintiff  having  refused  to  accept  such  offer,  the  defendant 
answered  the  complaint  by  denying,  etc.  {^State  the  defense  of  the 
defendant  down  to  the  Judgment^  whkh\  in  case  the  plaintiff  fails  to  recover 
more  than  the  sum  mentioned  in  the  offer ^  should,  be  entered  thus :y  After 
hearing  the  proofs  and' allegations  of  the  respective  partieis,  I  adjudge 
that  the  plaintiff  do  recover  the  sum  oi  fifty  dollars  and' the  further 
sum  of  one  dollar  costs. 

I  further  adjudge  that  the  defendant  do  recover  of  the  plaintiff 
the  sum  of^ftoo  dollars  and  seventy-five  cents  costs  accruing  in  the. 
action  sabsequeht  to  the  offer  of  the  defendant  referred  to. 

Dated  t|iis  eleventh  day  oi  January ;^  a,  d.  i8P^.* 

[Abri^ham  Kenty  J  ustiQe.  of  .the  Peace. }.    . 

II.  Offer. TO  be  defaulted. 

1.  By  Party. 

Form  No.  5997.' 

•,      .  Supreme  Judicial  CoMTt, 

renoifscoi,  ss.  January  Term,  1 8P7. 

John  Doe     )^-   .  .     " 
against       >  Offer  to  be  defaulted.  .  c 

Richard  Roe.  ) 

And  now  the  said  Richard  Roe^  defendant  in  the  above  entitled 
action^  on  the  first  day  of  the  said  term  of  said  court  comes  and  offers 


[  ]  trill  not  be  found  in  the  statute,  but  in  an  action  at  law  or  suit  in  equity' 

have  been  added  to  render  the   form  wherein  damages  only  are  sought  to  be 

complete.  recovered,  offers  in  court  and  consents 

1.  North  Carolina,  —  Code   (1883),  S  in   writing  to   be   defaulted,   and    the 

840,  rule  12.     See  list  of  statutes  cited  judgment   shall  be  rendered   against 

iMpra,  note  I,  p.  13.  him  as  damages  for  a    sum    therein 

%,  The  words  and  figures  enclosed  by  specified,  the  same  shall  be  entered  of 

[  ]  will  not  be  found  in  the  statute,  but  record,  together  with  the  time  when  it 

have  been  added  to  render  the   form  was  made,  and  the  plaintiff  may,  at  any 

complete.  time  within  ten  days  after  he  has  re- 

S.  lUaa  —  In  any  personal   action,  ceived  notice  of  such  offer  and  consent, 

defendant  may,  in  wridng  entered  of  accept  the  offer,  and  the  court  shall  ren- 

record   with   its  date,  offer  to  be  de-  der  judgtnent  accordingly,  with  costs 

faulted  for  a  specified  sum.    If  accepted,  to  the  date  of  the  notice.     If,  after  such 

interest  may  be  added  from  that  date  notice,  the  court  for  good  cause  grants 

to  the  date  of  judgment.     If  the  plain-,  the  plaintiff  a  further  time  to  elect,  he 

tiff  does  not  accept  the  offer,  and  fails  may  signify  his  acceptance  Within  the 

to  recover  a  snm  as  due  at  the  time  of  time  allowed  and  the  judgment  will  be 

the  offer  greater  than  the  sum  offered, .  rendered  as  if  the  acceptance  had  been 

be  recovers  such  costs  only  as  accrued  within    ten   days.     Pub.   Stat.  (1882), 

before  the  offer,  and  the  defendant  re- .  c.  167,  §  65. 

covers  costs  accrued  after  that  time.        If  the  plaintiff  does  not  elect  to  ac- 

Rev.  Stat.  (1883),  c.  82.  §  25.  cept  such  offer  and  does  not  recover  a 

—  When  a  defendant,  greater  sum  than  the  sum  offered,  not 
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to  be  d^imtted  b  the  abPTe  entitle  actioa  for  the  sum  ^(^1//^  dol- 
lars and  costs  of  court,  to  be  taxed  by  the  coart  according  to  law.^ 
Dated  \h^  fourth  day  of  Jmimaf%  i89f. 

Richard  Roe. 

8«  By  Affent  or  Mtoniey. 

Form  No»  5998.* 
(Pi«o«toit  in  Jackfon  »•  Hampdto,  so  lie.  37.) 


"«*»*-■     "te^i^sr- 


Ltofwrd  Jmchtam 


• 


InhMHnts  of  H€m^din, 

And  now  the  said  inkoHtanis  of  Hampden  on  the  ^ri/  dajT  of  the 
term  of  the  said  court,  by  their  agent,  offer  to  be  defaultea  in  s^id 
action  for  the  sum  of  ten  dollars  debt  or  damage  and  costs  of  court, 
tailed  by  the  court  according  to  law. 

Hannibal  Hamlin^ 
Agent  and  attorney  for  the  town  of  Hampden, 

III.  COMPROMISE  AOREEMEHTS. 

!•  The  Affreement.' 

FofBi  No*  5999* 
(Precedent  in  Young  v^  Pickena,  45  Miss*  $$$•) 
Pickens  ^  Green 

V. 
P.  P.  Chalmers. 

By  way  of  compromise  of  the  above  stated  suit,  pending  in  the 
Circuit  Court  of  Pontotoc  county,  it  is  hereby  agreed  between  the 

including  interest  on  the  sum  recovered  agreement  for  compromise,  such  agree- 

and  damages  from  the  date  of  the  o£fer,  ments    being   ordinary    contracts  '  or 

the  defendant  shall  have  judgment  for  stipulations  between  the  parties  or  their 

his  costs  after  said  date.    The  plainti£f,  respective  attorneys.     In  addition    to 

if  he  recovers  damages,  shall  be  allowed  the  precedents  above  given,  see  also 

hb  costs  only  to  the  date  of  the  offer,  precedents  of  compronnse  agreements 

Mass.  Pub.  Stat.  (1882),  c.  167,  §  66.  in  Mullen  v,  Morris,  43  Neb.  596;  Row- 

1.  An  oibr  in  writing  by  a  dsfondaat  land  v,  Thompson,  73  N.  Car.  5x0. 

in  an  action  pending  in  court  **  to  be  Two  Suits  lavolvsd  in  One  Oonqpramiso 

defaulted  for  the  sum  of  seventy  dollars  Aj^rssnient.  —  In  Bonney  v.  Morrill,  57 

damages  in  said  action,"  is  a  compli-  Me.  369,  the  negotiations  concerning  a 

ance  with  the  requirements  of  section  compromise  of  two  actions  resulted  in 

23,  chapter  115,  of  the  Maine  Revised  the  drawing  and  signing  and  placing 

Statutes.  Gowdy  v.  Farrow,  39  Me.  474.  on  file  an  agreement  of  the  following 

8.  Maine.  —  Rev.  Stat.  (1883),  c.  82,  tenor,  omitting  the  detailed  description 

§  25.  of  the  land,  to  wit : 

JtfassacAusetts.-^PMb.  Sut.  (1882),  c.  *' 5.  y.   Court.  JCm,  County,   J\/ov, 

X67,  ^  65,  66.  Term.    18^.     William  B,  Bonney    v. 

Consult  annotations  to  Form  No.  5997,  Samuel  Morrill,     Samuel  MorriU  et  aL 

supra,  V.  William  B,  Bonnsy  et  al, 

8.  Th«ra  is  no  partieiUar  tsahnJoaUty  In  the  above  actions  it  is  agreed  by 

to  be  observed  in  the  drawing  of  40  the  p9,rties  that  the  defendant  1^  the 
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said  parties,  that  so  much  of  the  claim  sued  on  shall  be  abated  br 
plaintiffs  as  will  reduce  the  sum  to  %1^60,  and  that  defendant  wiu  ^ 
withdraw  his  i>lea  at  the  present  term  of  the  court»  and  suffer  plain- 
tiffs to  take  judgment,  nil  dktty  for  the  above  sum,  with  sta^  of 
execution  six  months. 
Given  at  Pontotoc,  this  lOih  day  of  Afrily  a.  d.  x897. 

F.  F.  Chaltmrs, 

Israel  Fickfns^  surviving  partner 

Pickens  &•  Gremn, 

Fonn  No*  6doo» 
<Pncedefiii«  Phillips  v.  Pttlira,  45  N.  J»  Eq.  831.) 

New  Jersey  Supreme  Court, 

Mercer  County  Circuit, 
Raiph  JL.  PulUn    ) 

V.  >  In  Ccue.    - 

George  B.  FMUips.  \ 

The  s^d  cause  having  been  settled  between  the  parties  upon  the 
terms  that  the  said  defendant  is  to  pay  the  plaintiff  or  his  attorney 
the  sum  of  seven  thousand  and  five  hundred  dollars  in  full  satisfaction 
of  all  damages  under  said  cause;  it  is  therefore  agreed  by  the 
respective  counsel  of  the  said  parties,  that  the  payment  of  the  said 
sum  shall  be  made  within  two  weeks  from  tne  date  hereof,  and 
upon  such  payment  the  said  plaintiff  shall  execute  a  release  to  the 
defendant  tn  rail  for  the  damages  claimed  in  the  said  action. 
Dated  Trenton^  N./.,  Jariy  20th,  1SS6. 

G.  D.  W.  Vroom,  Att'y  for  Defendant, 
Geo.  O.  Vanderbilty  Att'y  for  Plaintiff. 

2.  Action  upon  the  Airreement. 

Form  No.  600s  J 
(Conn.  Prac.  Act,  p*  6z,  Form  No.  86.)* 

To  the  Sheriff  of  the  county  of  Hartford  or  either  of  the  constables 
of  the  town  of  Hartford  ia  said  county  —  Greeting: 
By  authority  of  the  state  of  Connecticut  you  are  hereby  commanded 

action  Bormey  v.  MorriO  shall  be  de-  t.  Omnplaint.  —  For  the  formal  parts 

faulted  and  judgment  entered  for  the  of   complaints   in  other   jurisdictions 

plaintiff  for  so  much  of  the  land  de-  consult  the  title  Complaints,  vol.  4, 

dared  for  in  the  plaintiff's  writ  as  lies  p.  1019. 

easterly  of  a  line  U^ciJUally  described^  Wot  petftiim  in  an  action  upon  a  com- 

And  said  Botmey  is  to  have  judgment  promise  .  agreement    see    Mullen    v. 

for  his  legal  costs.     And  It  is  further  Morris,  43  Neb.  596.    For  the  formal 

agreed,  that  in  the  action  Morrill  et  al.  parts  of  petitions,  generally,  consult 

T.  Bomuy  et  al.  the  plaintiffs  shall  be*  the  title  Complaints,  vol.  4,  p.  1019. 

come  nonsnit,  the  defendants  recover  For  dedaratlon  in  an  action  upon  a 

their  legal  costs,  and  the  executions  for  compromise  agreement  see  Grandin  v. 

costs  in  both  actions  shall  be  stayed  Gi^andln,  49  N.  J.  L.509.  For  the  formal 

mtil  the  next  term  of  this  court.**  parts  of  declarations,  generally,  con- 

1,  For  another  complaint  on  a  com*  suit  the  title  Dbclarations. 

pffoaise  agreement  see  the  title  Com*  For  special  count  in  a  declaration  in 

PLASifTS,  vol.  4,  Form  No.  59>4*  ati  ^don  upon  a  compromise  agree* 
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to  attach,  to  the  value  of  one  thousand  dollars,  the  goods  or  estate  of. 
Richard  Roe  of  Windsor  in  said  county,  and  him  summon  to  appear 
before  the  Court  ^  Common  Pleas  to  be  held  at  Hartford  in  and  for* 
the  county  of  ifartford  on  tYit  first  Monday  of  February y.iZSOy  then 
and  there  to  zxxv^itx  John  Doe^  of  said  Hartford^  in  a  ciyil  action,, 
wherein  plaintiff  complains  and  says: 

I.  On  May  15th^  i87P,  an  action  was  pending  in  this  court  between 
the  parties  to  this  action,  brought  by  the  plaintiff  to  recover  from 
the  defendant  a  book  account  of  %l5O0y  which  the  plaintiff  claimed  to- 
be  justly  due,^  but  which  the  defendant  disputed.^ 

a.  On  said  day,  in  consideration  that  the  plaintiff  promise  to  dis- 
continue his  said  action  forthwith,  if  the  defendant  would  on  June 
Idthj  i87P,  pay  ^00  in  satisfaction  of  said  disputed  claim,  the 
defendant  promised  to  pay  the  plaintiff  said  sum.  on  said  last  men- 
tioned day. 

3.  The  plaintiff  accordingly  did  discontinue  said  action.  ^ 

4.  Said  sum  has  not  been  paid,   r 
The  plaintiff  claims  %S26  damages. 

[Samuel  Short  of  Haddam  is  recognized  in  % to  prosecute^ 

etc.] 
Of  this  writ  with  your  doings  herein  make  due  return. 
Dated  at  Hartford  thi^  third  day  of  January^  i^O. 

8.  The  SQttinff  Up  the  Agreement  in  Defense. 

Form  No.  600a. 

(Conn.  Prac.  Act,  p.  207,  Form  No.  374.)* 

John  Doe    )  Court  of  Common  Pleas, 

vs.  >  Hartf/frd  Coxxnty. 

Richard  Roe,  \  February  Term,  i%80. 

I.  Before  this  action,  the  plaintiff  having  demanded  said  sum  (or 
said  goodsy  or  otherwise)  from  the  defendant,  the  defendant  refused 

ment  see  Frank  v,  Heaton,  56  111.  App.  herein  for  the  sum  of  %soo  on  a  hook 

227.  account^  which  said  plaintiff  claimed  to 

For  UU  ia  aquitj  praying  for  the  rati-  be  justly  due  but  which  said  defendant 

fication  and  approval  of  a  compromise  disputed/*  or  as  the  case  may  be. 

agreement  see  Caldwell  v.  Brown,  66  8.  That  tho  litigation  wu  diMontinnod. 

Md.  295.     For  the  formal  parts  of  bills  according  to  the  compromise  must  be 

in  equity,  generally,  consult  the  title  alleged*     Dolcher  v.  Fry,  37  Barb.  (N. 

Bills  in  Equity.  Y.)  152. 

1.  A  ihadow  of  daim  on  the  part  of  the  4.  Answer.  —  For  the  formal  parts  of 

plaintiff  should  be  averred.    Dolcher  v.  answers  in  other  jurisdictions  consult 

Fry,  37   Barb.  (N.  Y.)  152.     But   the  the  title  Answers  in  Code  Pleading, 

complaint  need  not  allege  that  the  plain-  vol.  i,  p.  709  et  seq. 

tiffs  claim  was  a  valid  one.     Palmer  Flias. —  r  or  the  formal  parts  of  pleas, 

V,  North,  35   Barb.  (N.  Y.)  282;  Moore  generally,  consult  the  title  Pleas. 

V.  Powell,  I  Disney  (Ohio)  144.  Aooord  and  flatltfMtioA.  —  For  form& 

8.  On  GompromiM  of  Claim  Hot  8nod  On«  of  pleas  and    other  answers    setting 

—  Instead  of  paragraph  I  in  text,  insert:  up  a  similar  defense  consult  the  title 

**0niVfly/5'M,  1879,  there  were  pending  Accord  and  Satisfaction,  vol.  i,  p. 

between  the  parties  to  this  action  arb%-  \%i  et  seq, 

tration  proceedings  ViyoTi  z,  zXiAm  of  the  In  Dabney  v.  McFarlin,  (Tex.   Civ., 

plaintiff  herein  agamst  the  defendant  pApp.  1896)  34  S.   W.  Rep.   142,  to  the' 
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to  pay  the  same  because  {Here  state  /cuts  showing  the  claim  to  have 
heen  a  doubtful  one\ 

2.  The  parties  thereupon  agreed  to  compromise  said  claim,  and 
that  the  defendant  should  pay  and  the  plaintiff  accept  %I50  in  satis- 
faction thereof. 

,  ,3'^  Q^Jufy  Ist^  X  87$^  defendant  so  paidaAd-  tb^>  plaintiff  so  accepted 
.  .saiu  sum*  ■^-  ■    - .  '♦,  V  ^>- '      .  .  t  ^  *._>.»*•••  I  ^  >.  V . 

And  therefore  he  prays  judgment 

By  JeremU^  Mason^  his  attorney. 

petition  filed  in  the  countv  court  of  judgment  to  be  obtained  on  the  two 

Hardiman    county  by  R.   L.  Dabney  principal  notes,  as  weQ  as  the  judgment 

•ajnunst  J.  L.  McFarlin,  G.  S.  White  and  and  bonds  sued  on  in  this  case;  and 

William  F.  Brice,  to  recover  judgment  that  he,  McFarlin^.^\dL  asiA  performed, 

on  a  writ  of   error   bond,  defendant  fully,  and  in  good  faith,  all  that  he  had 

pleaded  as  follows,  omitting  the  formal  agreed  to  do  as  aforesaid;  and  that, 

parts:  therefore,  he  and  his  sureties  on  said 

"  That  in  consideration  of  his  deliv-  bonds  are  discharged  from  all  liability 

«ring  immediate  possession  of  the  land  thereon." 

and  premises  to  plaintiff,  and  renting  It  was  held  that  demurrer  to  this 

the  same  back  for  <me  year  at  a  stipu-  answer,  because  it  failed  to  show  con- 

lated  price,  and  waiving  citation  and  siderations,  was  correctly  overruled  and 

entering  his  appearance  in  the  suit  to  that  the  release  of  the  judgment  on 

be  filed  on  the  two  %/tSjj,^  notes,  for  both  claims  was,  under  the  evidence, 

foveclosure  of  the  vendor's  lieh  oh  the  -  clearly  within  the  scope  of  the  son's 

land,  and  In  not .  resisting  the  claim,  apparent  authority. 

but  allowing  judgment  to  go  by  default.  To  avoid  a  MfeU«mo&t  pleaded  by  de- 

and  allowing  foreclosure  and  sale,  and  lendant  to  a  petition,  claiming  a  bal- 

agreeing  that  he  would  not  bid  at  the  ~  ance  on  contract  for  the  sale  of  cattle, 

sale  a^inst  plaintiff^,  but  would  allow-  for  which  a  note  was  given,  the  plaintiff 

plaintiff's  attorney  to  bid  in  the  land,  •  must  allege  mutual  mistaJce  or  fraud 

he,  the  said  Lewis  M,  Dabney^  as  agent  in  settlement.  Williams  v.  Dean,  (Tex. 

of  R,  Z.  Dabney,  with  authority  so  to  Civ.  App.  1897)  38  S.  W.  Rep.  1034. 

do,  ajT'^eed  to  cancel  ,and  release  the 


CONCEALED  WEAPONS. 

See  tk*  HtU  CARRYING  WEAPONS,  vol.  4,  p.  35 1. 
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CONCEALMENT  OF  BIRTtt  OR  DEATH. 

By  Mil  EiilRSON  Peteks. 

L  OF  A  CHILD  6SNmALLT»  30. 

IL  OF  A  BASTARD  CHILDt  ji. 

i»  Generally^  31. 

■w  Alleging  Manner  of  Concealment^  33. 

t.  For  Being  Delivered  in  Secret^  35. 

IIL  AIDING,  ABETTING  AND  ASSISTING,  35. 


For  matters  of  Procedure,  see   the   title    COlfCBAUiENT  OF 

BIRTk  OR  DEATH ^  4  Encyclopjbxma  of  PLBABiiffo  and 

Practicb,  p.  634. 
For  matters  of  Law  and  Evidenee,  see  the  title  CONCEALMENT  OF 

BIRtB  or  DEATtt^  6  Amsiocan  and  English  Emcygm- 

PADIA  OF  Law  (ad  ed.),  p.  434. 

L  OF  A  CHILD  6ENBRALLT« 

FormN^.  6093.* 

(Pseoedtat  in  State  v,  Stewart,  93  N.  Car.  540.)!* 

State  of  North  Carolina^  )  Superior  Court, 
Burke  County.  )  ^ring  Term,  xW5. 

The  jurors  for  the  ^tate,  upon  their  oath,  present  that  Laura 
Stewart^  late  of  the  county  of  Burke^  on  \\i^  first  day  of  March^  a.  d. 
i8<95,  with  force  and  arms  at  and  in  the  county  aforesaid,  unlawfully 
and  wilfully  did  endeavor  to  conceal  the  birth  of  a  new-born  male 
child,  not  yet  named,  of  her,  the  said  Laura  Stewart^  by  then  and 

1.  North  Carolina,  —  Code  (1883),  §  ment  was  found   was  so  vague  and 

1004.    See  also  the  following  statutes  indefinite  in  its  terms  as  not  to  create  a 

of  similar  tenor,  to  wit:  criminal  offense,  and,  second,  that  the 

Minnesota,  —  Stat.  (1894),  g  6548.  indictment  itself  failed  to  set  out  and 

Missouri,  —  Rev.  Stat.  (1889),  S  3479.  charge  an  indictable  offense;  but  it  was 

New    York.  —  Pen.    Code,    g   296,  held  that  a    refusal    to    sustain    this 

Birds.  Rev.  Stat.  (1896),  g  483.  motion,  and  a  moUon  in  arrest  of  jndg- 

8.  Upon  her  arraignment  the  defend-  ment   for   the    same  reason,   was  no 

ant  moved  to  auash  this  indictment,  error.    The  court  said:     '*  The  statute 

drawn  under  N.  Car.  Code  (1883),  g  constitutes  the  secret  burying  or  other 

1004,  upon  two  grounds:    First,  that  secret  disposal  of  a  dead  child,  bord 

the  enactment  upon  which  the  indict-  alive,  a  misdemeanor;    and  also  th4 
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there  secretly  placing  and  leaving  the  dead  body  of  said  child  in  a 
secret  place,  contrary  to  the  iotm  of  the  statute  in  such  cases  made 
and  provided,  «nd  against  Uie  peace  and  dignity  of  the  state. 

J.  S,  Adtms^  SoUdtor. 

IL  Of  A  Bastard  Csxldj^ 
1*  Generally^ 

P^BMiNe.doo4.' 

In  the  Cir€U&  Court,  for  the  TM'rd  Judicial  Grcuit  of  Florida^ 
SMwannee  County,  November  Term,  in  the  year  of  our  Lord  one 
thousand  ^ght  hundred  and  mnety-seven. 

^^  "^fflfif ^''^  \  Indictment  for  Concealing  iDeath  of  Bastard 
i?S!S..         \  Child." 

In  the  name  and  by  the  authority  of  the  state  oi Florida:  The 
grand  jurors  for  the  state  of  Florida  impaneled  and  sworn  to  inquire 
and  true  presentment  make  in  and  for  the  body  of  the  county  of 
Suwannee^  upon  their  oath  do  present,  that  Mary  Dae^  single  woman, 
late  of  the  said  county  of  Suwannee^  and  state  of  Florida^  on  \}ci^  first 
day  of  October^  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  mnety-seveny  in  the  county  and  state  aforesaid,  being  then  and 
there  pregnant  and  big  with  a  male  (or /emaU)  child,  afterward,  to 
wit,  on  the  same  day  and  year  aforesaid,  was  then  and  there  delivered 
of  the  said  child  alive,  which  said  child  being  so  delivered  as  afore- 
said, and  so  being  the  issue  of  the  body  of  her  the  said  Mary  Doe^ 
was  by  the  laws  of  this  state  a  bastard;  and  that  the  said  child  after- 
ward, to  wit,  on  the  same  day  and  year  aforesaid,  in  the  county  and 
state  aforesaid,  sickened  and  died;  and  that  afterward,  to  wit,  on  the 
same  day  and  year  aforesaid,  in  the  county  of  Suwannee  aforesaid,  the 
said  Mary  Doe^  as  soon  as  the  child  was  dead,  did  then  and  tnere 
unlawfully  conceal  the  death  of  said  bastard  child,  the  said  issue  of 
her  body,  so  that  it  might  not  be  known  whether  such  child  was  born 
alive  or  not,  or  whether  it  was  murdered  or  not;  against  the  peace 
and  dignity  of  the  state  of  Florida. 

Paul  JoneSy  State's  Attorney 
for  the  Third  Judicial  Circuit  of  Florida. 


eadeavor  to  conceal  the  birth  of  such  ditrgia.^--^  Code  (1895),  §  70. 

child.    This  latter  is  the  criminal  act  Massachusetts.  —  Pub.  Stat.  (i88a)»  c. 

imputed    to    the   accused,   and    it   is  907,  ^11. 

brought  within  the  condemnation  of  MuHgasi.  —  How.  Anno.  Stat.  (1882), 

Che  law  bv  the  averment  of  hiding  of  %  9284. 

the  body  in  a  secret  place,  whereby  its  Oregon.  «—  Hill's  Anno.  Laws  (1892), 

Urth  \%  atumpted  to  be  concealed.  §  1865. 

L  Sec  also  the  title  Bastaady,  vol.  3,  Rhode  Iskmd.  —  Gen.  Laws  (1896),  c. 

Forms  Noa.  4C64  to  4066.  s8t,  {^  10. 

t,  Florida.  —  Rev.  Sut»  (1892),  §  ^39$-  Wisconsin,  —  Sanb.  &  B.  Anno.  StaU 

See  also  similar  statutes  as  follows:  (1889),  g  4585. 
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.    .  FonB  No.  6-005.^ 

•w. .  ...  .State. of  Jl/itxifltf.^  ,,       .  .      ...v    ; 

Kenn€bee^s%.  :  Attbe  A^/irrxi?/: Court. begua^d .he\d.ktv:idfitr^tb;6as, 
within,  and  for  said  jcouqty  of  Kennebec^  on  tht^rst  Tuesdi^oi  Septem- 
dery  in  the  year  of  our  Lord  eighteen  hundred  and  mnety-nx^  the  grand 
jurors  for  said  st^te  upon  their  oath  present  that  Mary  Docy  of 
Augusta^  in  the  county  of  JT^n^^^r,  single  trbman,  at  Augusfa,  in  said 
county  of  KennebeCy  on  the  fourth  day  of  /ufyy  in  the  year  of  our 
Lord  eighteen  hundred  and.  mnety-sixy  being  then  and  there  pregnant 
and  big  with  a  male  (or  female)  child,  was  then  and  there  willingly 
delivered  in  secret  of  said  male  (or /r«!ftf/^)  child,  the  issue  of  the 
body  of  her  the  said  Mary  Doe y  which  said  child,  being  so  delivered 
>as  aforesaid,  would,  under  the  laws  of  this  state,  be  a  ba^tafd'if -born 
^live;  and  that  the'said  ehild^  then,  to  wit,  on  the  diay  and  year  afore- 
said, died;  and  the  said  .A/ii>7  Z>^/,  afterward,  to  wit,  on  the  same 
rday  and  year  aforesaid,  in  the  county  of  /Cennebec  aforesaid,  did  then 
and  there  conceal  the  death  of  ^aid  child,  the. issue  of  her  body  as 
aforesaid,  so  that  it  is  not  known  whether  said  child. was  bom  dead, 
ror  alive  and  was  murdered;  against  the  peace  of  said  state,  and  con- 
ttrary  to  the  form  of  the  statute  in.such  case  made  and  provided. 

Freeman  P.  LatUy  Foreman. 

/>^««w  JTrlwA^^,' County  Attorney. 

Form  No.  6006.* 

In  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  Couhty  of 
^JDauphiny  February  Session,  i8P7. 

Dauphin  County,  ss.  The  grand  inquest  of  the  commonwealth  of 
Pennsylvania  inquiring  in  and  for  the  county  of  Dauphiny  upon  their 
respective  oaths  and  affirmations  do  present  that  Mary  DoCy  late  of 
the  county  of  Dauphin  aforesaid,  on  th^ first  day  of  January y  in  the  year 
of  our  Lord  one  thousand  eight  hundred  Sind  nsnety-seveny  at  and  in 
the  county  aforesaid,  being  big  with  a  male  (or  female)  child,  the 
same  day  and  year,  in  the  county  aforesaid,  did  bring  forth  the  said 
child  of  the  body  of  her  the  said  MaryDoCy  which  said  male  (or 
female)  child,  if  it  were  born  alive,'  would  by  the  law  of  this  common- 
wealth be  a  bastard;  and  the  said  male  (or  female)  child  afterward, 
'to  wit,  on  the  same  day  and  year  aforesaid,  at  and  in  the  county 
aforesaid,  died,*, and  the  sBxd  J^dryDoCy  afterward, -  to  wit,  on  the 


1.  Maine,  —  Rev.  Stat.  (1883),  c.  134,        The  Nifrth  Dakota  statute  concerning 

Tor  a  statute  nearly  identical  see    the  concealment  of  death  relates  only 

Pub.  Stat.  (1891),  p.  739,  §  14.         to  children  under  the  age  of  ten  years. 


I  7.  For  a  statute  nearly  identical  see  the  concealment  of  death  relates  only 
W.  H.  Pub.  Stat.  (1891).  p.  739.  2 

3.  Pennsylvania,  —  Bright,  rur.  ,Dig.  S.  (Siild  fom  $Jij%. — It  is  not  heces- 

(1894),  p.  472,  §  3.     See  also  the  follow-  sary  in  the  indictment  to  allege  that  the 

ing  statutes,  which  are-  nearly  identical  child   was    born    alive.      Douglass  v, 

with  the  above,  to  wit :  Com.,  8  Watts  (Pa.). 535. 

Ci^Ayro^^y: '^  Mills' Anno.  Stat.  (1891),  4.  BMih  of  Child  mint  be  Alligod.— 

§  1 195.                   .     ,  The  death  of  the  child  must  be  dis- 

Iliinois, -^SXATT   &   C.    Anno.    Stat,  tinctly  averred,    and    nothing  can  be 

(1896),  p.  1249,  par.  93.  ta|ten  by  way  of  intendment  or  recital 

'     Nevada,  —  Gen.  Stkt.  (1885),  §  4597*  ^o  supply  the  want  of  certainty  in  this 

NortA  Dakota, —  Rey.    Codes    (1895),  respect  in  the  indictment.     Douglass  v. 

%  7179.  -Corii.,  8  Watts  (Pa.)  535. 
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ssX^fir^  day  of  January y  in  the  year  aforesaid,  at  and  in  the  county 
aforesaid,  as  soon  as  the  said  male  {ox  female)  child  was  born,  did 
endeavor^  privately  to  conceal^  the  death  of  .the  said  child^  so  that 
it  might  not  come  to  light  whether  it  were  born  dead  or  alive,  or 
whether  it  was  murdered  or  not;  contrary  to  the  form  of  the  act  of 
general  assembly  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  cammamvealth  oi  Pennsylvania. 

Cornelius  Darraghy  District  Attorney. 

2.  Alleging  Hanner  of  Coneealment. 

Form  No.  6007. 

(Precedent  in  Snllivan  v.  State,  36  Ark.  65.)* 

The  grand  jury  of  Independence  coqnty  [in  the  name  and  by  the 
authority  of  the  state  of  Arkansas')^  accuse  Mary  O,  Sullivan  of  the 
crime  of  endeavoring  privately  to  conceal  the  death  of  issue  of  her 
body,  committed  as  follows,  to  wit:  The  said  ^^r^  O,  Sullivan^  on 
the  twelfth  day  of  May^  iS80y  in  the  county  aforesaid,  then  and  there 
being  pregnant,  gave  birth  to  a  child,  [which  by  the  laws  of  this  state 
was  a  bastard,]^  which  said  child  then  and  there  died;^  and  that  the 
said  Mary  O.  Sullivan  then  and  there  feloniously  did  endeavor  pri- 
vately to  conceal  the  death  of  said  child,  that  it  might  not  come  to 
light,  by  then  and  there  feloniously  and  secretly  depositing  the  corpse 
of  said  child  in  a  well,^  against  the  peace  [and  dignity  of  the  state 
of  Arkansas, 

Daniel  Webster^  Prosecuting  Attorney 

T'^/r^  Judicial  Circuit  of  Arkansas J^ 

In  Boyles  v.  Com.,  a  S.  &  R.  (Pa.) 40,  .  8.  Wosmk  of  OonMalment.  —  It  is  not 

the   portion  of  the  indictment   under  necessary  to  set  forth  in  the  indictment 

consideration    was   the    averment    of  the  manner  or  by  what  acts  the  accus«ed 

death,  which  was  as  follows,  and  was  endeavored  to  conceal  the  death  of  the 

held  to  be  sufficient:  "Which same  in-  child.     Boyles  v.  Com.,  a  S.  &  R.  (Pa.) 

fant,  so  being  brought  forth  alive,  was,  43. 

t>y    the   laws  of    this  commonwealth^  a  8.    Arkansas,  —  Sand.    &     H.    Dig. 

bastard,  and  that  the  said  Sarah  Boyles  (1894),  §§  1666,  1667. 

afterwards,  to  wit,  the  same  da^  and  4.  The  words  enclosed  by  [  ]  will  not 

year  aforesaid  (the  said  female  infant  be  found  in  the  reported  case,  but  have 

having,  on  the  day  and  year  last  afore-  been  added  to  render  the  form  com- 

said,  at  the  township  and  county  afore-  plete.  • 

said,  died),  did  endeavor,  privately,  to  S.  Avermflnt  that  Child  was  a  Baftaxd.— 
conceal  the  death  of  the  9»aA  female  in-  The  words  '*  which  by  the  laws  of  this 
fant,  so  that  it  misht  not  come  to  light  state  was  a  bastard"  have  been  inserted, 
whether  the  said /^o/r  infant  was  born  as  in  this  case  it  was  held  that  the  in- 
dead  or  alive,  or  whether  the  ^xAfenuUe  dictment  must  allege  that  the  child  was 
infant  was  murdered  or  not,  contrary  a  bastard. 

to  the    form   of    the    act  of    general  6.  Avermsnt  of  Bsath  of  Child.  —  The 

assembly."  indictment  must    expressly  and    dis- 

1.  BDdMTor    to   OoBMsl.  —  An     "en-  tinctly  allege  that  the  child  is  dead, 

deavor  to  conceal,"  and  not  **  conceal-  But  it  need  not  state  whether  the  child 

Ing,"  constitutes    the    offense,  and  it  died  before,  at  or  after  its  birth.     State 

should  be  so  alleged  in  the  indictment  v,  Ellis,  43  Ark.  93. 

Boyles  v.  Com.,  s  S.  &  R.  (Pa.)  43.  7.  Xaimor  of  COBOoalmont.  —  The  in* 
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NicMm  drcuU  Court. 
Jib  C^mmmmHiHk  ^  Kmkt^ 

against 
Jane  D&e. 

The  g:rand  jury  <A  Kitheiat  eotntty,  in  the  nsme  tnd  fnr  the  authority 
of  the  cammonmeoHh  <si  Kentucky^  accuse  Jane  Dae  of  the  crime  of 
endcavorisg  privately  to  coneeal  the  death  of  a  bastard  child,  the  issue 
of  her  body,  committed  as  follows,  to  wit :  The  said  Jane  Doe^  on  the 
twenty-seventh  6mj  ef  NevtmbeTy  iSP7,  m  the  county  aforesaid,  being^ 
then  and  there  pregnant  and  big  with  a  male  (or  femaU)  child,  was 
then  and  there  delivered  of  the  said  child,  the  issue  of  her  body,  which 
said  child,  if  the  same  had  been  bom  ^itc,  would,  .by  the  laws  of  this 
commonwealthy  have  been  a  bastard,  and  afterward,  to  wit»  ou  thesasae 
day  and  year  last  aforesaid,  in  the  county  aforesaid,  the  «aid  Jame 
Poe  did  unlawfully  and  feloniously  endeavor  privately,  by  <lrowfiifig^ 
the  said  child«  to  conceal  the  birth  thereof,  so  that  it  might  not  be 
known  whether  the  said  child  were  bora  alive  or  not,  againat  the 
and  dignity  of  the  eemmamuHetUk  oiXefducJ^, 


dictneDt  a«cd  not  allege  in  w^at  floan*  <kild  did  tft^ea  and  thers,  wader  and 

aer  or  by  vhat  af  ts  th«  mother  eodeav-  aeath  the  crib  aforesaid,  unlawfuUy, 

ered  to  conceal  the  deatli  of  her  child,  wickedly    and  wilfully,   hide,  secrete 

State  V.  EUk,  43  Ark.  94.  and  conceal,  she  the  said  Rinmy^ointr^ 

,   1.  g— tn<ky.  --"Geo.   Stat  (188S),  p.  in  manaer  aad  form  last  aforesaid,  ea* 

tio,  1 14.    See  also  a  sioular  sutate  ia  deavomg  privately  so  to  coaceal  tihe 

lo.  Rev.    $tat.  (1889),  §  3479.    The  death  of  the  said  m^  child  thai  it 

j|//fX0Mrt  statute,  however,does  not  con-  might  not  come   to  light  whether  the 

fine  the  punishment  to  the  concealment  said  child  were  born  alive  or  not,  but  be 

of  the  death  of  a  bastard  chUd.  concealed,  against  the  form  of  the  stat- 

fnsaint.'^Jn  State  v,  Jofaer,  4  at«-'* 
Hawks  (N.  Car.)  351,  one  count  of  the  This  indictment  was  drawn  under  an 
indictment  was  as  follows  :  early  North  Carolina  statute  aearly 
•  **  That  the  said  Itinney  Joiner^  on  the  identical  with  the  statutes  of  XnUucky 
iwenty'^seventh  oi  N'ovember**  tUi.^*'*'h^'  9,n&  Missouri,  For  an  ioidictsaeiit  under 
ing  big  with  a  certain  male  child,  after-  the  present  North  Carolina  statute  see 
wards,  to  wit,  on  the  same  day  and  supra^  Form  No.  6003. 
year  last  aforesaid,  at  and  in  the  county  3.  Xaans  of  OoAOsalmsat.  —  The  statute 
of  Pitt  aforesaid,  by  the  providence  requires  a  physical  concealment  of  the 
o^  God,  did  bring  forth  the  said  child  bastard  child,  either  by  drowning, 
of  the  body  of  her  the  said  Kinney  burying,  or  in  some  other  way,  there- 
Joiner,  alone  and  in  secret,  which  said  fore  the  acts  constituting  the  offense  of 
wtale  child,  if  the  same  had  been  born  concealment  must  be  stated  in  the  in- 
alive,  would  by  the  laws  of  this  state  dictment;  and  an  allegation  that  the 
have  been  a  bastard;  and  that  the  said  accused  *'  did  feloaiously  conceal  the 
Riimey  Joiner^  being  moved  by  the  in-  birth  of  a  bastard  chi1d»  the  issue  of  her 
stigation  of  the  devil,  afterwards,  to  body,  by  secreting  the  said  child  so  that 
wit,  on  the  said  twentr-seventh  day  of  it  might  not  be  known  whether  or  not 
November,  in  the  year,  etc.,  ^'  as  soon  it  had  been  born  alive»  said  child  being 
as  the  said  male  child  was  bom,  with  dead  when  found,**  is  only  the  state- 
force  and  arnis,  at  and  in  the  county  of  ment  of  a  conclusion  of  law,  and  is  in- 
)Pitt  aforesaid,  anlawfulty,  wickedly  sufficient  to  support  a  judgment  of 
afid  wilfully,  did  throw,  put  and  place  conviction.  Foster  v,  Com^  12  Bush 
the  said  male  child  under  and  beneath  (Ky.)  373. 
a  erib  there  situate;  aad  die  said  male 
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8.  For  Betnir  DoliTored  tai  SMNt. 

To  the  Hon.  Superior  Court  for  tile  Cmmy  of  Nitm  Mmmf 


S6991€rn 

Daniel  Webster^  of  New  HcBven^  Esquire,  attorney  for  the  state  in  and 
for  said  county,  here  in  court  informs  that  Jane  Doe^  of  said  New 
Haveriy  was  pregnant  of  a  child  of  her  body,  which  when  born  would 
be  a  bastardy  and  on  the  /^V^day  oi  January^  iS9S^  at  said  town  of 
New  Haven^  she  unlawfully  concealed  said  pregnancy^  aad  wad  then 
and  there  willingly  and  intentionally  delivered  in  secret  by  herself  of 
her  said  child,  the  id^ue  of  her  body,  agaiodt  tlie  peace,  and  contrary 
to  thettatvte  in  such  case  made  and  provided ;  wherefore  the  said  attor- 
ney prays  that  a  bench  warrant  may  issue  against  the  said  Jane  Doe^ 
that  she  may  be  arrested  and  brought  before  this  court  to  answer  to  this 
information  and  be  dealt  with  according  to  law. 

Daniel  Webster^  Attorney. 

III.  AIDING,  ABETTING  AND  ASSISTING.^ 

Form  No.  60 zc* 

Providence^  sc.  At  the  Court  of  Common  Pleas  of  the  State  of 
Rhode  Island  and  Providence  Plantations  holden  at  Providence^  within 
and  for  the  county  of  Providence^  on  the  first  Monday  of  February^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

The  grand  jurors  for  the  state  of  Rhode  Island  and  Providence  Plan- 
tations^ in  and  for  the  county  of  Providence^  upon  their  oaths  present 
that  Jane  DoCy  of  Cranston  in  said  county,  spinster,  on  the  eleventh 
day  of  Novembery  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  mnety-seveny  with  force  and  arms  at  Cranston  aforesaid,  in  the 
aforesaid  county  of  ProvidencCy  being  big  with  a  certain  child,  the 
same  day  and  year  last  aforesaid,  at  Cranston  aforesaid,  did  bring 
forth  the  said  child  of  the  body  of  hejr  the  said  Jane  DoCy  which  said 
child  so  being  brought  forth  alive  was,  by  the  laws  of  this  state,  a 
bastard,  and  that  the  said  Jane  Doe  afterward,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  said  Cranstony  did  conceal  the  birth  of 
said  child,  so  that  it  might  npt  appear  whether  said  child  was  born 
dead  or  alive,  and  that  Richard  Roe  of  said  Cranstony  laborery  and 
Cynthia  RoCy  wife  of  the  said  Richard,  at  said  Cranston,  on  the  said 
eleventh  day  of  November y  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seveny  did  feloniously  and  wickedly  aid,  assist, 

1.  Connectuut.  —  Gen.  Stat.  (1888),  g  was  held  that,  upon  proper  proof,  the 

1533.     See  also  a  simUar  statute  in  ^/w  defendants  might  be  convicted  of  aid- 

Jersey,     N.  J.  Gen.  Stat.  (1895),  p.  1064,  ing,  assisting,  etc.,  the  commission  of 

g  83.  the  offense,   although   the   indictment 

S.  See  also  Reg.  v.  Bird,  2  C.  &  K.  does    not    charge    them    with    being 

817,  61  £.  C.  L.  817,  for  the  substance  **  present"  and  aiding,   abetting,   etc. 

of  a  sufficient  indictment.  The  indictment  was  under  R.   I.  Stat. 

S.  This  is  substantiaUy  the   second  (1844),  §  86,  which  statute  is  identical 

coant  of   the   indictment  in    State  v,  with  R.  I.  Gen.   Laws  (1896),   c.   281, 

Sprague,  4  R.  I.  257,  in  which  case  it  §  10. 
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abet,  counsel,  hire,  commission  and  procure  the  said  Jane  Doe  the 
said  offense  in  manner  and  form  aforesaid  to  do  and  commit,  against 
the  form  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state. 

Daniel  Webster^  Attorney-General 


CONDEMNATION  PROCEEDINGS. 

See  the  HUe  EMINENT  DOMAIN 
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CONFESSION  AND  AVOIDANCE.^ 

By  Thomas  £.  O'Brien. 

I.  BT  PLEA  OR  ANSWER,  37. 
IL  BT  REPUGATION  OR  REPLY,  4^. 
III.  BT  NOTICE  OF  SPECIAL  DEFENSE,  44. 

CROSS-REFERENGESS. 

I^(^  Farms  of  other  Fleas  and  Answers  setting  up  new  matter  in  Con-- 

fession  and  Avoidance^  see  the  various  special  pleas  treated  in  this 

work,    such    as    ACCORD  AND   SATISFACTION;  AN- 

S  WERS  IN  CODE  F LEADING;  ARBITRA  TION  AND 

AWARD;     CHAMFERTY    AND    MAINTENANCE; 

COMFROMISE;    CONSIDERATION;    COVERTURE; 

DECEIT;    DURESS;    ES  TOFF  EL;   FALSE  REFRE- 

SENTATIONS;    FRAUD;    DRUNKENNESS;    IN- 

FANCY;    INSANITY;     INSOLVENCY;     LACHES; 

FAYMENT;  FERFORMANCE;  FLEAS;  RELEASE 

AND     DISCHARGE;    RES   JUDICATA;    SET-OFF 

AND    COUNTERCLAIM;    STATUTE   OF  FRAUDS; 

STATUTE  OF  LIMITATIONS;  USURY;  etc.,  and  the 

GENERAL  INDEX  to  this  work. 

For  matters  of  Frocedure,  see  the  title  CONFESSION  AND  A  VOID- 

ANCEj  4  ENCYCLOPiEDIA  OF  PLEADING  AND  PRACTICE,  p.  664 

et  seq. 

L  BY  PLEA  OR  ANSWER.^ 

1.  Spedally  Ploaded.  —  New  matter  in  3.  For  formal  pftrti  of  pleas,  generally, 
confession  and  avoidance  must  be  consult  the  title  Pleas;  and  for  the 
specially  pleaded,  i  Chit.  PI.  (i6th  Am.  formal  parts  of  answers,  generally,  con- 
ed.) 518,  532,  535;  Parker  v.  Lowell,  11  suit  the  title  Answers  in  Code  Plead- 
Gray  (Mass.)  353;  Blair  v.  Coffman,  2  ing. 

Overt.  (Tenn.)  176;  Maggort  v.  Hans-  The  plea  mint  admit  the  fkots  alleged 

barger,    8    Leigh   (Va.)   540;    Churcill  in  the  declaration  and  avoid  them  by 

V.  Bauman,   95  Cal.   545;   Stringer   v.  matter  which   plaintiff  would   not  be 

Breen,  7  Ind.  App.  559;  Norris  v.  Casel,  bound  to  prove  if  the  general  issue  only 

go  Ind.    143;   Byrne  v.  Hibernia  Nat.  had  been  pleaded,     x  Chit.  PI.  (i6tn 

Bank,   31    La.    Ann.    84;   Nash   v.  St.  Am.  ed.)   552;  Taylor  v.   Cole,   32  T, 

Paul,  XI  Minn.   174;  Musser  v.  Adler,  R.  298;  Manchester  v.  Vale,  i  Saund. 

86  Mo.   445;  Moore  v.  Ringo,  82  Mo.  27;  GriflSth  v.  Eyles,  i   B.  &  P.  413; 

468;  George  v,  Williams,  58  Mo.  App.  M'Pherson  v.  Daniels,  10  B.  &  C.  263; 

138;   Hard  wick   v.   Cox,  50  Mo.  App.  21  E.  C.  L.  69;  Ocean  Steamship  Co.  v. 

509;  Paige  V.  Willett,  38  N.  Y.  28;  Roe  Williams,  69  Ga.  251;  Augusta  Factory 

V.  Angevine,  7  Hun(N.  Y.)  679;  Dres-  v.  Barnes,  72  Ga.  217;  Phelps  v.  Thur- 

Icr  V.  Hard,   57  N.  Y.  Super.  Ct.  192;  man,  74  Ga.  837;  Seymour  v.  Bailev,  76 

Lnpo  V,  True,  x6  S.  Car.  587.  Ga.  340;  Anson  v.   Dwight,   18  Iowa 
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242;   Martin  v.  Swearengen    17   Iowa  ing  alone  by  the  matter  itself  contained. 

349;  Morgan  v.  Hawkeye  Ins.  Co.,  37  Baldwin  v.  U.   S.   Telegraph   Co.,  54 

Iowa  360;   State  v.  Williams,  48  Mo.  Barb.  (N.  Y.)  517. 

212;  Bauer  z/.  Wagner,  39  Mo.  385;  Day  Taeti  mint  be  Stated  npon  whieh  the 

V.  Mill-Owners'  Mut.  F.  Ins.  Co.,  75  BefBue  Eeliet. —  Raymond  v.  Pritchard, 

Iowa  70c;  Keedy  v.  Long,  71  Md.  388;  24  Ind.  320;  Knowles  v.  Gee,  4  How. 

Brandegee   v.   National    Ins.   Co.,   20  Pr.  (N:  Y.  Supreme  Ct.)  317;  Russell 

Johns.  (N,  Y.)  333;  Anbum  Banls  p.  v,  Clapp,  4  Hov.  Pr.  (N.  Y.  Svpreme 

Weed,  19  jfohns.  (N.  Y.)  300;  Conger  v.  Ct.)  347;  Glenny  v.   Hftchins,  4  How. 

Johnston,  2  Den.  (N.  Y.)  96;  McMurray  Pr.  (N.  Y.  Supreme  Ct.)  98;  Williams  v, 

V.  Gififord,  5  How.  Pr.  (N.  Y.  Supreme  Hayes.  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Ct.)i5;  Brown  r.  Artcher,  i  Hill  (N.  Y.)  470;  McMurray  v,  Gifford,  5  How.  Pr. 

266;  Tobias  v.  Rogers,  3  Code  Rep.  (N.  (N.  Y.  Supreme  Ct.)  15;  Weed  v.  Hill, 

Y.  Supreme  Ct.)  156;  Blood  v,  Adams,  2  Miles  (Pa.)  122;  Elmore  v.  Hill,  46 

33  Vt.  52;  Dibble  v.  Duocan,  2  McLean  Wis.  618. 

(U.  S.)  553.  Faoti  mint  be  Btoted  Clearly  and  with 

But  the  cause  of  action  need  not  be  OertaiBtj. —  Hudson  v.  Wabash  Western 

confessed  precisely  as  alleged.     Cooper  R.  Co.,  loi  Mo.  13;   Northrup  v.  Mis- 

V,  Smith,  119  Ind.  315.  sissippi  Valley  Ins.  Co.,  47   Mo.  444; 

A  party  is  not  required  to  admit  all  Ells  v.    Pacific   R.   Co.,    51    Mo.   200; 

the  facts  alleged  is  order  to  admit  some  Gihon  v.   Levy,   2   Duer  (N.  Y.)   180; 

of  them,  or  to  deny  all  the  facts  in  order  Lewis  v,  Kendall,  6  How.  Pr.  (N.  Y. 

to  deny  a  part  of  them.     He  may  admit  Supreme  Ct.)  59;  Bateman  v,  Johnson, 

such  facts  as  he  supposes  to  be  true,  10  Wis.  i. 

and  excuse  or  avoid  them,  and  deny  An  amwer  eannet  eontei  aad  avoid  aad 

the  alleged  facts  which  he  believes  are  alse  deny  the  eanse  of  action  in  the  same 

not  true.     State  v.  St.  Paul,  etc..  Turn-  paragraph.    Cronk  v.  Cole,  10  Ind.  485; 

pike  Co.,  92  Ind.  42.  Kimble  v.  Christie,  55  Ind.  140;  Woollen 

Where  the  defendant's  pleas  admitted  v,  Whitacre,  73  Ind.  201;  Richardson 

in  effect  the  making  of  a  contract  and  v.  Snider,  72  Ind.  435;  State  v.  Foulkes, 

its  subsequent  breach  by  the  defendant,  94  Ind.  498;  Petty  v.  Church  of  Christ, 

but  one  of  which  set  up  a  justification,  95  Ind.  278;  Nysewander  v.  Lowman, 

and  two  others  set  up  a  judgment,  they  124  Ind.  590;   Racer  v.  State,  131  Ind. 

were  held  to  be  good  pleas  by  way  of  401;    Coble  v,  McDaniel,  33  Mo.  363; 

confession  and  avoidance.      Keedy  v,  Adams  v.  Trigg,  37  Mo.   143;  Darrett 

Long,  71  Md.  388.  V,  Donnelly,  38  Mo.  492;  Smith  v,  Cul- 

Mnit  Answer  the  Whole  Declaration  ^  ligan,  74  Mo.  387;  Zacharias  v,  French, 

Count.  —  Manchester  v.  Vale,  i  Saund.  i  Chit.  PI.  (i6tfa  Am.  ed.)  559,  10  Misc. 

28,  note  3;  Racer  v.  State,  131  Ind.  401;  Rep.  (N.  Y.  C.  PI.)  202,  24  Civ.   Proc. 

Hutchinson     v,     Sangster,    4    Greene  Rep.  (N.  Y.)  88. 

(Iowa)  341;  Armfield  v.  Nash,  31  Miss.  But  a  paragraph  in  an  answer  may 

366;  Ayrault  v*  Chamberlain,  33  Barb,  confess  and  avoid  part  of  the  cause  of 

(N.  Y.)  237;  Bebout  v,  Simmonds,  Tap-  action  and  deny  other  facts  stated  in 

pan  (Ohio)  260.  the   complaint.     Colglazier  v.  Colgla- 

Where  new  natter  is  pleaded  aeapar-  zier,  117  Ind.  463;   State  v,  St.  Paul, 

tial  defense  under  the  code,  unless  it  is  etc.,  Turnpike  Co.,  92  Ind.  42. 

expressly  so  stated  it  will  be  assumed  A  denial  may  be  pleaded  in  the  same 

the  matter  is  pleaded  as  a  complete  de-  answer  with  new  matter.     South  Da- 

fense.     Thompson  ?'.   Halbert,  109  N.  kota  v.  McChesney,  87  Hun(N.  Y.)294; 

Y.  329;  Mattice  t'.  Wilcox,  (Supreme  Ct.)  Whedbee  v,  Reddick,  79  N.  Car.  518; 

36  N.  Y.  St.  Rep.  915.  Sumner  v,  Shipman,   65  N.  Car.  623; 

The  defense  need  not  be  stated  eom-  Reed  v.  Reed,  93  N.  Car.  465. 

pletely  in  one  paragraph  or  count.     It  A  Pleading  Gannot  Constitute  both  aa 

may  refer  to  matter  in  other  counts,  Answer  and  a  Cross  Complaint.  —  Crow  v. 

and  the  matter  thus  referred  to  may  be  Carver,  133  Ind.  262;  Conger  v*  Miller, 

considered  as  a  part  of  the  count  in  104  Ind.    592;    Anderson   Bldg.,   etc, 

which  it  is  referred  to.     Dexter  v,  Al-  Assoc,    v.    Thompson,    88     Ind.    414; 

fred,  (Supreme  Cl.)  46  N.  Y.  St.  Rep.  Washburn  v,  Roberts,  72  Ind.  213. 

791;  Bogardus  v.  New  York  L.  Ins.  Co.,  Hypothetical  pleading  is  not  allowed 

I                                 loi  N.  Y.  328.  generally,     i  Chit.  PI.  (i6th  Am.  cd.) 

I                                     Unless  the  answer  in  terms  adopts  or  552;  Margetts  v.  Bays,  4  Ad.  &  El.  489, 31 

*                                 refers  to   matter    contained    in    some  E.  C.  L,  117;  Sayles  v.  Wooden,  6  How. 

pther  count,  it  will  be  tested  as  a  plead-  Pr.  (N.  Y.)  84.     It  has  been  held,  how* 
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Fon&N«»ioxx.' 

In  tbet  JS^i^x  AmA 

Trin,  Term,  61  Geo.  III. 
Richard  Roe 
ats. 
John  Doe. 

{First  pUa^  generut  issue.)^ 

And  for  a  further  plea  in  this  behalf  as  to  th«  fishing  in  the  said 
fishery  in  the  ^idfirsfi  count  mentioned  and  the  said  fish  there  found 
and  being,  catching,  seizing,  taking  and  carrying  away  and  converting 
and  disposing  thereof  to  his  own  use,  the  said  Richard  Roe,  by  leave  of 
the  court  here  for  this  purpose  first  had  and  obtained  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  says  that  the 
said  John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because,  he  says  that  the  place  in  which  the  said 
supposed  several  fishery  now  is  and  at  the  several  times,  when^  etc.^ 
was  a  certain  close,  or  place  or  piece  or  parcel  of  land  covered  with 
water  and  which  isaid  close,  or  piece  or  parcel  of  land,  now  is,  and  at 
the  said  several  times,  when,  etc.,  was  the  close,  soil  and  freehold  of 
the  said  Richard  Roe y  wherefore  the  said  Richard  Roe^  at  the  said 
several  times,  when,  etc.,  entered  into  the  said  close,  piece  or  parcel 
of  land,  and  fished  there  for  fish,  and  the  said  fish  in  the  said  first 
count  mentioned  there  found  and  being,  caught,  seized,  took  and 
carried  away  and  converted  and  disposed  thereof  to  his  own  use  as 
it  was  lawful  for  him  so  to  do  for  the  cause  aforesaid;  which  are  the 
said  several  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned  whereof  the  said  John  Doe  hath  complained  against  him 
the  said  Richard  Roe,^      And  this  the  said  Richard  Roe  is  ready  to 

ever,  that  in  certain  cases  the  defend-  being  inconsistent.     Smith,  Adm'r,  v. 

ant  may   answer  hypothetically.     He  Culligan,  74  Mo.  3S7. 

may  be  ignorant  of  the  truth  of  plain-  1.  At  oomiaon  lav,  this  plea   is  suffi* 

tiflTs  allegations,  or  he  may  know  them  cient  as  setting  up  matter  in  confession 

to  be  false.    Ketcham  v.  Zerega,  i  E.  D.  and  avoidance.     2  Chit.  PI.  609. 

Smith  (N.  Y.)  553;  Brown  v,  Ryckman,  3.  Oentral  isiue  in  trwpasf,  at  common 

12H0W.  Pr.  (N.  Y.  C.  Pl.)3i7.     And  the  law,  was  as  follows:  **And   the  said 

plea  **  that  the  said  several  supposed  Hichard  Roe^  "by  Jeremiah  Mason^tiXs  ^u 

causes  of  action  '*  has  been  held  to  be  torney,  comes  and   defends   the  force 

good.     Eavestaff  v,  Russell,    10  M.  &  and  injury,  when,  etc.,  and  says,  that 

W.  365.  he  is  not  guilty  of  said  supposed  tres- 

Ineomlstanej.  —  Where  an  action  was  passes  above  laid  to  bis  charge  or  any 

brought  by  an    administrator  de  bonis  part  thereof  in  manner  and  form  as  the 

fu^n    for    the   recovery   of  money  de-  fOAd-John  Doe  hath  above  thereof  com* 

posited    with    the    defendant    by    the  plained  against  him.     And  of  this  he, 

decedent,  the  defendant's  answer  ad-  the  said  Richard  Roe  ^  puts  himself  ui>on 

mitting  the  debt  of  decedent  and  also  the  country,*'  etc.     See  also  the  title 

of  the  deposit  alleged  first  payment  of  Pl£as. 

the  entire  amount    deposited    to  the  8.  Whtre  the  uuwtr  ii  to  one  eoont, 

former    administrator    in    his    repre-  it  must  appear  what  count  it  is  intended 

sentative  capacity  and  a  subsequent  to  answer.     Kneedler  v.  Sternbergh,  10 

deposit  by  him  of  such  amount  to  his  How.  Pr.  (N.  Y.  Supreme  Ct.)  67. 

individual  account;  secondly,  the  pay-  4.  This  is  a  saoond  plea  to  trosptii  for 

ment,  upon  the  order  and  direction  of  fishing  in  a  several  fishery,  setting  up 

the   previous  administrator,  of  divers  that  the  locus  in  quo  was  the  defendant's 

sums  amounting  to  the  whole  sum  de-  freehold.     2  Chit.  PI.  609. 

posited  was  held  ^o  be  bad,  the  defenses  To  tEOspais  foi  MunUaad.  batttsry  the 
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verify ,1  wherefore  he  prays  judgment  if  the  said  John  Doe  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  etc. 

FonnNo.  6oza.' 

In  the  King's  Bench. 

The  9th  day  of  February,  iSSS. 
Richard  Roe  \  The  said  defendant,  by  Jeremiah  Mason,  his  attorney, 
ats.         V     says  that  after  the  making  of  the  said  promise  (or 

John  Doe.  )  accruing  of  the  said  causes  of  action)  in  the  declaration 
mentioned  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
tenth  day  oi  July  in  the  year  eighteen  hundred  and  thirty-seven,  the 
plaintiff  by  his  certain  writing  of  release  sealed  with  his  seal  and  now 
shown  to  the  said  court  here,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  do  remise,  release  and  forever  quitclaim  unto  the  said 
defendant,  his  heirs,  executors  and  administrators,  the  said  promise 
(or  causes  of  action  and  each  and  every  of  them\  in  the  said  declaration 
mentioned  and  all  sum  and  sums  of  money  then  due  and  owing  (j^s  in 
the  release)  as  by  the  said  deed  or  writing  of  release,  reference  being 
thereunto  had  will  fully  appear,  and  this  the  defendant  is  ready  to 
verify. 

Jeremiah  Mason,  Attorney  for  Defendant. 

Form  No.  60x3.* 
John  Doe     1    in  Washington  CoMHtj  QoMTt, 

RicTdRoe,  ]    ^'P''^''  '^^'^^  ^'  ^-  '^'' 

And  the  said  Richard  Roe,  by  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  force  and  injury,  when,  etc.,  and  says  that  he  is  not 
guilty  of  the  trespasses  above  laid  to  his  charge,  in  the  manner  and 

following  plea  was  held  to  be  good:  *'A8  the  plaintiff  it  was  in  the  defense  of 

to  the  assaulting  of  the  plaintiff  and  beat-  possession  of  the  said  close. "    Weaver 

ing,  bruising  and  ill  treating  him  with  v.  Bush,  8  T.  R.  78.     Consult  also  title 

the  said  stick,  giving  and  striking  him  Assault,  vol.  2,  Forms  Nos.  2502,  2503. 

the  said  blows,  etc.,  he  the  defendant  1.  Ysriftoation.  —  All  pleas  by  way  of 

at  the  time  when,  etc,  was  lawfully  pos-  confession  and  avoidance  must  conclude 

sessed  of  and  in  a  certain  close  called,  with  a  verification,     x  Chit.  PI.  (i6th 

etc.,  at,  etc.,  and  being  so  possessed  the  Am.ed.)583;  Bennetv.  Filkins,  iSaund. 

plaintiff  at  the  said  time  when,  etc.,  22;  Union  Bank  v.  Ridgely,  i  Har.  &G. 

with  force  and  arms  and  with  a  strong  (Md.)  325;  Dewees  v.  Manhattan  Ins, 

hand  as  much  as  in  him  lay  did  attempt  Co.,  34  N.  J.  L.  253;  Patrick  v.  Brown, 

and  endeavor  forcibly  to   break  into  7  Phila.  (Pa.)  133;  Mayer  v.  Gimbel,  9 

and  enter  the  said  close  of  the  defend-  Phila.  (Pa.)  go;  Joslyn  v.  Tracy,  19  Vt. 

ant,  and  would  have  broken  into  and  569;  Virginia  F.  &  M.  Ins,  Co.  v.  Saun- 

entered    the    said    close    without    the  ders,  84  Va.  210. 

defendant's  license  and  against  his  will,  3.  UndMr  tho  miary  ralet,  this  plea 
whereupon  the  defendant,  being  then  in  of  release  is  good.  Petersdorfs  Prec. 
his  said  close  and  seeing  the  said  319.  The  form  applies  only  to  a  gen- 
attempt  and  endeavor  of  the  plaintiff,  eral  release.  See  also  the  title  Release 
did  then  and  there  resist  and  oppose  and.  Discharge. 

such  entrance  into  the  said  close  and  8.  In  oommon-law  itatM  this  plea  in 

upon  that  occasion  did  then  and  there  trespass  is  good  as  an  illustration  of 

defend  his  possession  as  it  was  lawful  a  plea  of  confession  and  avoidance, 

for  him  to  do,  and  that  if  any  damage  Aiken's  Prac.  F.  (Vt.)  310. 
or  injury  then  and  there  happened  to 
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form  as  the  ssiid  John  Doe  h^th,  above  complained  against  him;  and 
of  this  he,  the  said  J^icAard  J^oe,  puts  himself  upon  the  country,  etc. 
And  as  to  the  breaking  and  entering  the  said  dwelling-house  in  the 
said  declaration  mentioned  and  in  which,  etc.,  and  staying  and  con- 
tinuing therein  for  the  said  space  of  time  in  the  said  declaration  also 
mentioned  above  to  have  been  done  by  the  said  Richard Roe^  he  the 
said  Richard  RoCy  by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  John  Doe  ought  not  to  have  his 
aforesaid  action  thereof  maintained  against  him,  because  he  says 
that  the  said  dwelling-house  in  the  said  declaration  mentioned  and  in 
which,  etc.,  long  before  at  the  same  time,  etc.,  was  and  still  is  the 
dwelling-house  and  freehold  of  him  the  said  Richard  Roe^  wherefore 
he  the  said  Richard Roe^  at  the  said  time  when,  etc.,  broke  and  entered 
the  said  dwelling-house  as  being  the  dwelling-house  and  freehold  of 
him  the  said  Richard  Roe  zxA  stayed  and  continued  in  the  said  dwelling- 
house  for  the  said  space  of  time  in  the  said  declaration  mentioned  as 
it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  which  are  the 
supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
whereof  the  said  John  Doe  hath  above  complained  of  the  said  Richard 
Roe^  and  this  he  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  John  Doe  ought  to  have  the  aforesaid  action  maintained 
against  him. 

Jeremiah  Mason^  Attorney  for  Defendant. 

Form  No.  60  Z4,- 
John  Doe  plaintiff,      \  j^  ^^^  ^^^^^^^  ^^^^^  ^^^^^  ^^^^^^^^ 

J^ichardlo^tu.ndant.  \  ^^^^  ^erm,  x8P^. 

Defendant,  for  answer  to  plaintiff's  petition,  admits  the  allegations 
therein  contained  as  to  the  receipt  by  defendant  of  the  said  wheat, 
but  says  that  at  the  time  of  the  alleged  conversion  of  the  same  de- 
fendant was  engaged  in  the  business  of  conducting  a  warehouse  and 
selling  and  shipping  grain,  and  that  in  the  course  of  his  business  he 
deposited  all  grain  received  from  depositors  in  a  common  bin  with 
wheat  bought  by  defendant,  and  from  this  bin  wheat  was  taken  and 
sold  by  him;  that  the  plaintiff  knew  of  this  custom;  that  the  de- 
fendant had  in  the  common  bin  at  all  times  before  the  eighth  day  of 
October y  i8P7,  .sufficient  wheat  of  the  kind  deposited  by  the  plaintiff 
to  replace  that  received,  and  on  that  day  the  warehouse  and  all  of 
its  contents  was  destroyed  by  fire  and  without  any  fault  or  negligence 
on  the  part  of  defendant.' 

Jeremiah  Mason^  Attorney  for  Defendant. 

(  Verification,)^ 

1.  Vadv  tkt  oodM  and  practice  acts    confession  and  avoidance  in   Botten- 
of   the  varioas  states,  this  answer  is    berg  v.  Nixon,  97  Ind.  106. 
good  as  one  of  confession  and  avoid-       S.  Ysriiloatiim.  —  For  the  necessity  for 
ance.     2  Mo.  Rev.  Stat  (1889),  p.  2238.    and  form  of  a  verification,  generally^ 

S.  Tbs  CMti  set  0at  in  this  answer '  consult  the  title  Verifications. 
were  held  to  constitute  a  good  plea  in 
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IL  BT  BSPUCillOM  OB  BSPL7«^ 

In  the  Kin^s  Batch. 

Trin.  Term,  61  Geo.  III. 

John  Doe 

against 
Richard  Roe, 

And  the  said  John  Doi^  as  to  the  said  plea  of  the  said  Richard Rc/e 
by  him  secondly  above  pleaded  as  to  the  several  trespasses  in  the  in* 
troductory  part  of  that  plea  mentioned  and  therein  attempted  to  be 
justified,  saith  that  he  the  said  John  Doe^  by  reason  of  anything  by 
the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to  be  barred 
from  and  having  and  maintaining  his  aforesaid  action  thereof  against 
him  the  said  Richard  Roe^  because  he  saith  that  whilst  the  said 
dwelling-house  was  the  dwelling-house  and  freehold  of  the  said  Rich^ 
ard  RoCj  and  before  the  said  time  when  the  several  trespasses  in 
the  introductory  part  of  the  said  plea  mentioned  were  committed, 
to  wit,  on  the  tenth  day  of  June^  a,  d,  i^2J^  at  London  aforesaid,  he 
the  said  Richard  Roe  demised  the  said  dwelling-house  with  the  appur- 
tenances to  the  said  John  Doe  to  have  and  to  hold  the  same  to  him  the 
said  John  Doe  for  and  during  and  unto  the  full  end  and  term  of  one  year 
from  thence  next  ensuing  and  fully  to  be  complete  and  ended  and  so 
from  year  to  year  and  for  so  long  a  time  as  they  the  said  John  Doe  and 
Richard  Roe  should  respectively  please.  By  virtue  of  which  said 
demise,  he  the  said  John  Doe  afterwards  and  before  the  said  time 
when  the  above  trespasses  were  committed,  entered  into  the  said 
dwelling-house  and  became  and  was  possessed  thereof  and  continued 
so  thereof  possessed  from  thence  until  the  said  Richard  Roe  after- 
wards and  during  the  continuance  of  said  demise,  to  wit,  at  the  said 
time  when  the  said  Richard  Roe  of  his  own  wrong  broke  and  entered 
the  said  dwelling-house  and  committed  the  said  several  trespasses  in 
the  introductory  part  of  the  said  plea  mentioned  in  the  man- 
ner and  form  as  the  said  John  Doe  hath  thereof  complained  against 
him  the  said  Richard Roe^  and  this  the  said  John  Doe  is  ready  to  verify. 
Wherefore  the  said  John  Doe  prays  judgment  and  his  damages  by 
him  sustained  by  reason  of  the  committing  of  said  trespasses  to  be 
adjudged  to  him. 


1.  tm  the  fonnal  pftrti  of  a  replica*  ing  the  title  Rejoinders,  etc.,  for  the 

tion,  generally,  see  the  title  Replica-  formal  parts,  and  alleging  such  new 

TIONS;  for  the  formal  parts  of  a  reply,  matter  in  like  manner  as  the  same  is 

generally,  see  the  title  Replies.  set  out  in  the  pleas  and   replications 

By  r^oinder  or  other  iubseqnont  plead-  given  in  the  text,  Forms  Nos.  6011  to 

ing  new  matter  may  be  pleaded  in  con-  6015. 

fession  and  avoidance.     The  form   of        S.  At  eommon  law,  this  replication  is 

such    rejoinder   or    other  subsequent  good  as  setting  up  facts  in  confession 

pleading  may  be  drawn  by  consult-  and  avoidance.    2  Chit.  PI.  696. 
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Form  lU.fi*  1/6.1 

In  the  King*s  Bench. 

The  ^t%  day  of  February^  iSS8. 

John  Dae  1  The  plaintiff  as  to  the  plea  of  the  defendant  by  him 
against  >  secondly  above  pleaded  says,  that  whilst  the  said 
Richard  Roe,  )  close  was  the  close  and  freehold  of  the  defendant, 
and  before  the  time,  when,  etc. ,  to  wit,  on,  etc.,  the  defendant  demised 
the  said  clase,  with  theappartenances,  to  the  plaintiff,  to  have  and  to 
iiold  the  saaie  to  him  the  plaintiff  for  and  daring  and  unto  the  full 
end  and  term  of  s£ven  years  from  thence  next  ensuing  and  fully  to  be 
complete  and  ended.  By  virtue  of  which  said  demise,  the  plaintiff 
afterwards,  and  before  the  said  time,  when,  etc.,  entered  into  the 
close  and  became  and  was  possessed  thereof  and  continued  so 
thereof  possessed  from  thence  until  the  defendant  afterwards  and 
during  the  continuance  of  such  demise,  to  wit,  at  the  time,  when,  etc., 
of  his  own  wrong  broke  and  entered  the  close  in  which,  etc.,  and  com- 
mitted the  several  trespasses  in  the  plea  mentioned,  in  manner 
and  form  as  the  plaintiff  has  above  thereof  complained  against  the 
defendant,  and  this  the  plaintiff  is   ready  to  verify. 

Oliver  Ellsworth^  attorney  for  John  Doe^  plaintiff. 

Fonn  No. -60x7.* 
John  Doe   1  ^^  Washington  County  Court, 

(^Similiter  — Joining  issue  to  first  plea, )' 

And  as  to  the  plea  by  the  said  Richard  Roe  secondly  above  pleaded 
as  to  the  several  trespasses  in  the  introductory  part  of  that  plea 
mentioned  thereby  attempted  to  be  justified,  the  said  John  Doe  says 
that  by  reason  of  anything  by  the  said  Richard  Roe  in  that  plea  above 
alleged,  ought  not  to  be  bsured  from  having  his  aforesaid  action 
thereof  against  him,  because  he  says  that  just  before  the  said  time 
when,  eta,  the  said  cattle  in  the  said  declaration  mentioned  were 
irrongfully  turned  and  driven  by  the  said  Richard  Roe  from  and  out 
•of  the  said  highway  into  and  upon  the  said  close  or  piece  and  parcel 
of  land  in  wluch,  etc.,  and  upon  that  occasion  by  means  and  con- 
sequence thereof  the  said  cattle  were  at  the  said  first  time,  when,  etc., 
in  the  said  close  in  which,  etc.,  depasturing  on  the  grass  there  then 
growing  and  doing  damage  there,  in  manner  and  form  as  the  said 
yoAn  Doe  hath  above  thereof  complained  against  him  the  said  Rich- 
4ird  Roe^  and  this  the  ^diidjohn  Doe  is  ready  to  verify;  wherefore  the 
saxd/ohn  Doe  prays  judgment  and  his  damages  by  him  sustained  by 
reason  of  the  committing  of  the  said  trespasses  to  be  adjudged  to 

him,  etc. 

Oliver  Ellsworth^  Plaintiff's  Attorney. 

1.  Voter  WHMOtf  nlMy  this  replication  S.  aiiBlllttr  Joiaiag  Isiut,  in  common- 
is  good  as  setting  up  facts  in  confession  law  states,  as  in  Vermont,  may  be  as 
4UKi  avoidaacc.     Petersdorf  s  Prec.  267.  follows:    '*  And  the  said  John  Dae,  as  to 

S.  In  •tflUMA-lftW  itattt  this  form  is  an  the  first  plea  of  the  said  Richard  Roe 

iUastiation  of  a  replication  setting  np  above  pleaded  and  whereof  he  hath 

matter  in   confession  and  avoidaace.  put  himself  upon  the  country,  doth  so 

Aiken's  Prac.  F.  (Vt.)  3".  likewise"    Aiken's  Prac  F.  (Vt.)  399. 

43  Volume  5. 


OOtft.  COITFES^ON  ANJ>  AVOIDANCE.  OOt^ 

IL  BT  BSPUCillOM  OB  BSPL7«^ 

Fom  Ktb  0015.' 

In  the  Kin^s  Batch, 

Trin.  Term,  61  Geo.  III. 

John  Doe 

against 
Richard  Roe. 

And  the  said  John  Doiy  as  to  the  said  plea  of  the  said  Richard  Roe 
by  him  secondly  above  pleaded  as  to  the  several  trespasses  in  the  in- 
troductory part  of  that  plea  mentioned  and  therein  attempted  to  be 
justified^  saith  that  he  the  said  John  Doe,  by  reason  of  anything  by 
the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to  be  barred 
from  and  having  and  maintaining  his  aforesaid  action  thereof  against 
him  the  said  Richard  Roe,  because  he  saith  that  whilst  the  said 
dwelling-house  was  the  dwelling-house  and  freehold  of  the  said  Rich-^ 
ard  Roe,  and  before  the  said  time  when  the  several  trespasses  in 
the  introductory  part  of  the  said  plea  mentioned  were  committed, 
to  wit,  on  the  tenth  day  of  June,  a,  d.  i^2J^,  at  London  aforesaid,  he 
the  said  Richard  Roe  demised  the  said  dwelling-house  with  the  appur- 
tenances to  the  said  John  Doe  to  have  and  to  hold  the  same  to  him  the 
said  John  Doe  for  and  during  and  unto  the  full  end  and  term  of  one  year 
from  thence  next  ensuing  and  fully  to  be  complete  and  ended  and  so 
from  year  to  year  and  for  so  long  a  time  as  they  the  said  John  Doe  and 
Richard  Roe  should  respectively  please.  By  virtue  of  which  said 
demise,  he  the  said  John  Doe  afterwards  and  before  the  said  time 
when  the  above  trespasses  were  committed,  entered  into  the  said 
dwelling-house  and  became  and  was  possessed  thereof  and  continued 
so  thereof  possessed  from  thence  until  the  said  Richard  Roe  after- 
wards and  during  the  continuance  of  said  demise,  to  wit,  at  the  said 
time  when  the  said  Richard  Roe  of  his  own  wrong  broke  and  entered 
the  said  dwelling-house  and  committed  the  said  several  trespasses  in 
the  introductory  part  of  the  said  plea  mentioned  in  the  man- 
ner and  form  as  the  said  John  Doe  hath  thereof  complained  against 
him  the  said  Richard  Roe^  and  this  the  said  John  Doe  is  ready  to  verify. 
Wherefore  the  said  John  Doe  prays  judgment  and  his  damages  by 
him  sustained  by  reason  of  the  committing  of  said  trespasses  to  be 
adjudged  to  him. 


1.  Tm  the  fonnal  pftrti  of  a  replica,  ing  the  title  Rejoinders,  etc.,  for  the 

tion,  generally,  see  the  title  Replica-  formal  parts,  and  alleging  such  new 

TiONS;  for  the  formal  parts  of  a  reply,  matter  in  like  manner  as  the  same  is 

generally,  see  the  title  Replies.  set  out  in  the  pleas  and   replications 

By  r^oindcr  or  oth«r  iubsequent  plead-  given  in  the  text.  Forms  Nos.  6011  to 

ing  new  matter  may  be  pleaded  in  con-  6015. 

fession  and  avoidance.    The  form   of        3.  At  00111111011  law,  this  replication  is 

such    rejoinder   or    other  subsequent  good  as  setting  up  facts  in  confession 

pleading  may  be  drawn  by  consult-  and  avoidance.    2  Chit.  PI.  696. 
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•ate.  CONFESSION  AND  A  VOIDANCE,  601 7. 

In  the  King^s  Bench. 

The  ^t%  day  of  February,  iSS8. 
John  Doe  }  The  plaintifif  as  to  the  plea  of  the  defendant  by  him 
against  >  secondly  above  pleaded  says,  that  whilst  the  said 
Richard  Roe.  )  close  was  the  close  and  freehold  of  the  defendant, 
and  before  the  time,  when,  etc.,  to  wit,  on,«tc.,  the  defendant  demised 
the  said  dose,  with  theappartenances,  to  the  plaintiff,  to  have  and  to 
hold  the  same  to  him  the  plaintiff  for  and  during  and  unto  the  full 
«nd  and  term  of  seven  years  from  thence  next  ensuing  and  fully  to  be 
complete  and  ended.  By  virtue  of  which  said  demise,  the  plaintiff 
afterwards,  and  before  the  said  time,  when,  etc.,  entered  into  the 
close  and  became  and  was  possessed  thereof  and  continued  so 
thereof  possessed  from  thence  until  the  defendant  afterwards  and 
during  the  continuance  of  such  demise,  to  wit,  at  the  time,  when,  etc., 
of  his  own  wrong  broke  and  entered  the  close  in  which,  etc.,  and  com- 
mitted the  several  trespasses  in  the  plea  mentioned,  in  manner 
and  form  as  the  plaintiff  has  above  thereof  complained  against  the 
<lefendant,  and  this  the  plaintiff  is   ready  to  verify. 

Oliver  Ellsworth,  attorney  for  John  Doe,  plaintiff. 

Fonn  No.  ^017.* 
John  Doe   )  j^  Washington  County  Court, 
J^^rdRoe  \  ^^P^^^^^  Itxm,  a.  d.  iS9S. 

(^Similiter  — Joining  issue  to  first  plea. )' 

And  as  to  the  plea  by  the  said  Richard  Roe  secondly  above  pleaded 
as  to  the  several  trespasses  in  the  introductory  part  of  that  plea 
mentioned  thereby  attempted  to  be  justified,  the  said  John  Doe  says 
that  by  reason  of  anything  by  the  said  Richard  Roe  in  that  plea  above 
alleged,  ought  not  to  be  barred  from  having  his  aforesaid  action 
thereof  against  him,  because  he  says  that  just  before  the  said  time 
when,  eta,  the  said  cattle  in  the  said  declaration  mentioned  were 
irrongfully  turned  and  driven  by  the  said  Richard  Roe  from  and  out 
of  the  said  highway  into  and  upon  the  said  close  or  piece  and  parcel 
of  land  in  which,  etc.,  and  upon  that  occasion  by  means  and  con- 
sequence thereof  the  said  cattle  were  at  the  said  first  time,  when,  etc., 
in  the  said  close  in  which,  etc.,  depasturing  on  the  grass  there  then 
Rowing  and  doing  damage  there,  in  manner  and  form  as  the  said 
John  Doe  hath  above  thereof  complained  against  him  the  said  Rich- 
ard Roe^  and  this  the  saidyi?^«  Doe  is  ready  to  verify;  wherefore  the 
said  John  Doe  prays  judgment  and  his  damages  by  him  sustained  by 
reason  of  the  committing  of  the  said  trespasses  to  be  adjudged  to 

him,  etc. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 

1.  Vnitr  mavy  nlti,  this  replicadon  S.  flfanillttr  Joiaiag  iiiiM,  in  common- 
is  good  as  setting  up  facts  in  confession  law  states,  as  in  Vermont,  may  be  as 
■mad  sToidaace.     Petersdorf  s  Prec.  267.  follows:    '*  And  the  said  John  Doe,  as  to 

S.  In  traUMll-lMr  itattt  this  form  is  an  the  first  plea  of  the  said  Richard  Roe 

jllastfation  of  a  replication  setting  np  above  pleaded  and  whereof  he  hath 

matter  in    confession  and  avoidaace.  put  himself  upon  the  country,  doth  so 

Aiken's  Prac.  F.  (Vt.)  3".  iikewise."    Aiken's  Prac  F.  (Vt.)  399. 
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6018.  CONFESSION  AND  AVOIDANCE.  6019. 

Farm  No.  6018.' 

John  DoCy  plaintiff, 

against 

Richard  Roe^  defendant 

The  plaintiff,  for  reply  to  defendant's  answer,  saith  that  defendant 
knew  of  plaintiff's  dangerous  position  at  the  time  of  said  collision 
and  was  guilty  of  wanton  recklessness  or  gross  negligence  in  running 
the  said  locomotive  engine  across,  over,  upon  or  against  plaintiff  as 
aforesaid. 

Oliver  Ellsworth^  Attorney  for  Plaintiff. 

IIL  BT  NOTICE  OF  SPECIAL  DEFENSE. 

Form  No.  60x9.* 
In  the  King's  Bench. 

i     John  Doe^  plaintiff, 
Between  \  and 

( Richard  Roe,  defendant. 
Mr.  Oliver  Ellsworth^  attorney  for  John  Doe,  take  notice  that  the 
above  named  defendant  on  trial  of  this  cause  will  give  in  evidence 
and  insist  that  the  above  named  plaintiff,  before  and  at  the  time  of 
the  commencement  of  this  suit,  was  and  still  is  indebted  to  the  said 
defendant  in  the  sum  of  one  hundred  pounds  of  lawful  money  of  Great 
Britain  upon  and  by  virtue  of  a  certain  bill  of  exchange  bearing  date 
the  twenty-first  day  oi  January ,  a.  d.  18^-J,  heretofore,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  London,  made  and  drawn  by  the  said 
Richard  Roe  upon,  and  then  and  there  accepted  by  the  said  John  Doe, 
whereby  he  the  said  Richard  Roe  requested  the  said  John  Doe  two 
months  after  date  thereof  to  pay  him  the  said  Richard  Roe  or  his  order 
the  sum  of  om  hundred  pounds  for  value  received,  and  that  the  said 
defendant  will  set  off  and  allow  to  the  said  plaintiff  on  the  said  trial 
so  much  of  the  said  one  hundred  pounds  so  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant  against  any  demand  of  the  said 
plaintiff  to  be  proved  on  the  said  trial  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  Dated  this  twelfth  day  of 
November,  a.  d.  i^2Jf.. 

Yours  truly, 

Jeremiah  Mason,  Defendant's  Attorney. 

1.  UndMr  the  oodM  uid  prMtiee  aeti,  not  on  defendant  to  show  plaintiff's 

this  is  an  illustration  of  a  reply  which  contributory  negligence,  but  that  the 

is  good  as  setting  up  matter  in  con-  plaintiff,   having  confessed   the   facts 

fession  and  avoidance.    This  reply  is  averred  in  the  plea,  must  make  good 

based  upon  that  in  Lee  v.  De  Bardele-  the  allegations  in  his  replication, 

ben  Coal,  etc..  Iron  Co.,  102  Ala.  628,  3.  This  notioe  of  set-off  subscribed  at 

in  which  case  the  court  held  that  the  the  foot  of  the  general  issue  is  good  at 

replication  confessed  the  facts  averred  common  law.     3  Chit.  PI.  490  et  seq, 

in  the  plea  of  contributory  negligence  By  rules  HUarj  Tim,  4  Wm.  IV,  set- 

and  that  the  averment  that  defendant  off  cannot  be  made  available  by  way  of 

knew   of    plaintiff's  dangerous    posi-  such   notice,    but    must    be    specially 

tion,  etc.,  was  in  avoidance  of  their  pleaded, 
effect  and  that  the  burden  of  proof  was 
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6020.  CONFESSION  AND  AVOIDANCE.  6020. 

Form  No.  6o20.> 

{First  ple€ul  the  general  issue j^  then  subjoin  to  the  plea  the  following 
notice:)  And  the  defendant  gives  notice,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  that  on  the  trial  of  this 
cause  he  will  give  in  evidence  and  rely  upon  in  defense  or  justifica- 
tion the  following  special  matters,  to  wit,  that:  {Here  sei  out  con- 
cisely^ succinctly  and  intelligibly  all  the  facts  relied  upon  in  such  defense  or 
justification  in  a  manner  similar  to  their  averments  in  a  pleading.)^ 

By  Jeremiah  Mason,  Defendant's  Attorney. 

1.  This    BOtlM    is   substantially    the  M.  P,  Walltue^  a  justice  of  the  peace, 

form  set  out  in  Aiken's  Prac.  F.  (Vt.)  at  the  office  of  J,  P,  Lamson^  in  Cabot^ 

309.  in  an  action  on  a  note,  which  writ  was 

In  Oonunoii-law  stetM  the  defendant  put  into  the  hands  of  W.  H.  Preston^ 

may  plead  the  general  issue,  and  give  this    defendant,  who    was    a    deputy 

notice  in  writing  under  the  same  of  the  sheriff,  which  writ  was  served  on  the 

special  matters  intended  to  be  relied  iKth  day  oi  January ^  i^/j,  on  Ebenezer 

on  for  a  defense  on  the  trial.  Thompson  by  attaching  a  white  horse, 

Illinois,  —  Starr  &  C.   Anno.   Stat,  which   horse    is    the    one    in    contro- 

(1896),  c  no,  g  29.  versy  in  this  suit.     Said  writ  was  re- 

Similiar  or  analogous  statutes  exist  turned  to  the  said  justice  and  on  the 

in  the  other  common-law  states,  such  returnable  day  of  said  writ  it  was  by 

as —  said  justice  continued  for  notice  to  the 

Michigan,  —  How.  Anno.  Stat.  (1882),  defendant  under  the  statute  until  the 

8  7363*        ,  6th  day  of  February^  same  place  and 

I^ew  Hampshire.  —  Pub.  Stat.  (1891),  time  of  day.     And  on  the  6th  day  of 

c.  233,  §  3.  February^    187^,    notice    having    been 

N^ew  Jersey. — Gen.   Stat.  (1895),   p.  proved,  a  judgment  by  said  justice  was 

3553,  §  117.  rendered  against  said  Ebenezer  Thomp^ 

Vermont. —  Stat.  (1894),  §§  1 149, 11 50.  son  for  the  sum  oi%ios»40  damages  and 

The  VotlM  stands  in  place  of  a  special  tT'Jo  cost  of  suit.     And  on  the  6th  day 

plea  and  fills  the  same  office.     Sherman  o£  February ,   ^^7St  execution   by  said 

V.  Dutch,  16  111.  283.  justice  was  issued  on  said  judgment  for 

Must  apprise  opposite  party  of  facts  re-  the  same  sum  and  put  into  the  hands 

lied  upon  as  a  defense  in  such  a  man-  of  this  defendant  as  a  deputy  sheriff, 

ner  that  he  may  be  prepared  to  meet  it  and  on  the  ijth  day  of  February ^  a.  d. 

and  to  avoid  surprise  on  the  trial.    Lig-  187^,  said  execution  was  levied  on  said 

ffett  Spring,  etc.,  Co.  v.  Michigan  Buggy .  horse  and  the  same  was  advertised  on 

Co.,  106  Mich.  451;  Briesenmeister  v.  the    lytf^   of   February  to  be  sold  at 

Supreme  Lodge,   etc.,   81    Mich.   531;  sherifrs  sale  by  defendant,  as  sheriff, 

Browne  v.  Moore,  32  Mich.  254.     But  on  the  sd  day  of  March^  ^^7V  ^^  ^^^ 

it  is  not  required    that  the   facts  be  o'clock^,  m.,  at  the  grist  mill  in  iV<7rM 

stated  with  that  certainty  and  formality  Danville.    Said  notice  was  posted  on 

required  of  the  special  plea.     Randall  said  grist  mill  for  the  sale  of  said  horse, 

V.  Preston,  52  Vt.  198.     See  Chit.  PI.  and  on  the  '3d  day  of  March  said  sale 

(i6th  Am.  ed.)  491.  was  adjourned  to  the/M  day  of  March^ 

%.  Forftniiof  gsnerallmisin  common-  at  the  same  time  and  place,  and  on  the 

law  states  consult  the  title  Pleas.  sth  day  of  March  said  horse  was,  at 

S.  For  snflk  a  statflnwnt  of  fMti  set  up  said  public  sale,  sold  by  this  defend- 
by  way  of  confession  and  avoidance  in  ant,  as  a  deputy  sheriff,  to  A.  H. 
a  plea  see  supra^  Form  No.  6017.  Smithy  of  Danville^  he  being  the  high- 
—  In  Randall  v.  Preston,  est  bidder  for  the  same,  which  execu- 


52  Vt.  198,    the  following  notice  was  tion  was  duly  returned  to  said  justice; 

held  sufficient :     "On  the  i^th  day  of  which  horse  so  attached  and  sold  is 

January^  A.  D.  187J,  Oscar  F.  Merrill^  the  one  in  controversy,   and  was  the 

of  Cahot,  took  out  a  justice  writ  against  property  of    said   Ebenener  duly  and 

Ehentter  Thompson^  returnable  on  the  legally  attached  and  sold  by  the  defend- 

joih  day  oi  January^  A.  D.  187^,  before  ant  as  a  deputy  sheriff.'* 
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CONFESSION  OF  JUDGMENT. 

By  Thomas  E.  O'Subv- 

I.  OFRR  to  COVFISS  JtJBnBNTfi  47. 

1.  Noticeof  Offer yj^%, 
a.    The  Offer ^  47. 

IL  COiTFESSIOll,  4&. 

1,  /«  General^  49. 

a.  Before  Action  Commenced^  49. 

Qi)  //f  Courts  of  Record^  49. 
(a)  Gcwmx/^,,  49. 
(3)  lUustrathm^  59. 

oar.   ^^«  Account^  5a. 
^^.   C^^«  Jr<?/^,  53. 
cc.  Upom  Sealed  Instrumsmi^.  5$. 
dd.  For  Goods  Sold^  59. 
ee.  For  Money  Loaned^  6r. 
ff.  For  Purchase.  Money  of  Xealtyy  dj. 
gg.  For  Sendees  Rendered^  65.. 
hh.  Ta  Secure  agamsi  QmUngmt   Lia^ 

hility,  67. 
».  For  Balance  Due  on  Ju^^menit^  69. 
(2)  In  Justice's  Courts  7a 

b.  After  AcUon  Commenced -^Cegneent^.  764^ 

(i)  GeneraUy^  76. 

(2)  Jf^iM  a:Rdkta  VerifStaHime,  78. 
»•  -^  Attorney^  79, 
s.  2^  Corporation^  S6» 

4.  jfi^  Executory  %%. 

5.  J^  Guardian  of  Lunatic^  89. 

IIL  RBGOGKIZAIICE  FOR  DEBT,  90. 

IV.  JUDGMENT,  91. 

1.   Upon  Confession  of  Defendant^  gt. 
a.  In  Courts  of  Record^  91. 
\)  In  General,  91. 
2)  ^  Cognovit  at  Common  Law^  96. 
^.  Before  Justice  of  the  Peace^  97. 
9.  Upon  Confession  of  Attorney ^  109. 

y.  Wabramt  of  attornet,  107. 

1.  Distinct  Instrument^  107. 

9.  Embraced  in  Another  Instrument^  iii. 
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4011.  COirj^£SS/OJ^  OF  jUnGMEITT.  «02S. 


^«r  Mer  I^orms  of  ConfesHous  of  JudgmtiU.  see  the  title  FRIENDLY 
SUTT;  and  see  also  the  GENERAL  INDEX  to  this  worh. 

For  Forms  of  Judgments^  generally^  see  the  title  JUDGMENTS. 

For  nutters  of  Procedure  relating  to  Confession  of  Judgment^  see  the 
title  COGNOVITy  4  Ewctclop-buia  or  Pleading  awp  Prac- 
tice, p,  $6oyand  fUDGMENTSy  11  Encyclop-«i>ia  of  Plead- 
ing AifD  Practice. 

I.  Offer  to  cmfkss  Judgment. 

1.  Motiee  of  OffOE. 

To  John  X}oe\  You  will  take  notice  that  on  the  twen^fourih  day 
of  NootmbeTy  a.  d.  i3d7»  at  ten  o'clock  in  the  forenoon  or  as  soon 
thereafter  as  the  matter  jtnaj  be  taken  np  and  heard,  in  the  Sedgwick 
District  Conrt  in  the  <AXj  of  Wichita^  county  of  Sedgwick^  state  of 
Kansas^  I  will  offer  to  confess  judgment  in  favor  of  yoti  for  the  sam 
of  three  hundred  dollars  on  a  claim  you  have  against  me  for  medical 
oermees  rendered^  Yovrs,  etc^ 

Richard  Roe. 

Dated  this  third  dzj  di  November^  a.  d.  x8^. 

{Proof  of  service^ 

8*  TI16  Offer. 

PomWo.  6oa2.* 

State  of  Kansas^    )         In  the  District  Court  in  and  for  the  cottnty 
Sec^wick  County.  )  and  state  aforesaid. 

John  Doe    \ 

against      \  Offer  to  Confess  Judgment. 
Xic hard  Roe.  ) 

The  above  named  Richard Roe^  this  twenfyfonrth  day  of  Nopember^ 
i8P7,  pursuant  to  a  notice  heretofore,  to  wit,  on  tit  fifth  day  of 


1.  JConms.  «^s  Gtn.  Sttt.  (1897),  c.  not  if  it  %zA  so  specified  k  wovld  ksTe 

95,  %  447.    Like  forms  may  be  drawo  bees  within  the  stmtuce. 

for  nse  in  jorisdictioas  in  which  similar  A  notice  which  does  not  specify  when 

statutes  exist.     Consult  list  of  statutes  the  answer  containing  the  offer  will  be 

tixitd  infra,  note  s,  n.  481.  filed  was  held  to  be  insufficient.     Maic^ 

ICentucfy.^^ln  Maxwell  v.  Dudley,  weU  9.  Dudley,  13  Bush  (Kv.>404* 

13  Bush  (Ky.)404,  it  appears  that  on  S.  Pvssf  of  Svyiae. —  For  forms  of  ac- 

tlie  day  on  which  die  answer  was  filed,  knowledgments  of  senrice  or  affidavits 

but    whether    before   or  after   is  not  of  service  consult  the  title  Service  op 

apparent^  defendant  appellant  caused  Wkts  and  Papers. 

the  following  notice  to  be  served  upon  t.  Kansas.  •—  a  Gen.  Stat.  (1897),  c.  * 

plaintiff   appellee:     "  The    plaintiff  is  95,  %  447.     Like  forms  may  be  drawn 

notified  that  the  defendant  will  allow  under  stmilar  statutes  in  other  juris- 

Jttdgment  to  be  taken  against  him  for  dictions.    Consult  list  of  statutes  cited 

the  sum  of  (f^'.oa.     E,  H.  Maxweil,  by  infra,  note  2,  p.  4^. 

Stevenson  &*  &Hara,  Att'ys.     SepUmber  Under  Iowa  Code  (X897X  %  3818,  an 

irtk,  1875."    This  notice  was  defective  offer  to  confess  judgment  may  be  made 

in  not  specfijring  when  the  offer  would  orally.      Barlow   v,   Buckingham,    68 

be  made,  and  it  is  doubtful  whether  or  Iowa  Z69. 
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November^  i8P7,  duly  served  upon  the  above  named  John  Doe ^  hereby 
in  open  court  offers  to  confess  judgment  in  favor  of  the  said  John 
Doe  for  the  sum  of  three  hundred  and  fifteen  dollars,  together  with 
costs  that  have  accrued  and  may  accrue,^  upon  a  claim  oifour  hundred 
dollars,  which  the  said  John  Doe  has  against  the  said  defendant  for 
goods y  wares  and  merchandise  sold  and  delivered  by  the  said  John  Doe  to 
the  said  Richard  Roe. 

Richard  Roe, 

IL  CONFESSION.^ 

Pnoode&ti. —  In  Chicago,  etc.,  R.  Co.  1.  Knit   Xmlmee   Oofti.  —  Harter  v 

V,  Townsdin,  45  Kan.  771,  the  defend-  Comstock,  11  Ind.  527.     An   offer   in 

ant,  in  accordance  with  2  Kan.  Gen.  writing  to  confess  judgment  for  a  cer- 

3tat.  (1897),  §  447,  offered  in  open  court  tain   sura   with  costs    accrued   to   the 

to  confess  judgment,  making  the  offer  present  time,  made  before  trial   in   a 

in  writing,  which,  omitting  the  title,  pending  action,  is  sufficient.     Rose  v. 

was  as  follows:  "  Now  comes  the  above  Grinstead,   53   Ind.   203;     Holland    v. 

named  appellee  and  offers  in  writing  to  Pugh,  16  Ind.  23;   Petrosky  v.  Flana- 

allow  judgment  to  be  taken  against  it  gan,  38  Minn.  27. 

lor  %2o6.2^t  with  accrued  costs.    F,  IV.  In  Iouhi,  however,  this  does  not  seem 

SturgeSy  Attorney  for  Appellee."  to  be  necessary.     An  offer  by  defendant 

In  Wichita,  etc.,  R.  Co.  v.  Beebe,  38  "to  confess  judgment  against  himself 

Kan.  427,  the  offer  to  confess  judgment,  in  favor  of  plaintiff  for  the  sum  of  two 

omitting  the  formal  parts,  was  as  fol-  hundred  and  sixteen  dollars  "  was  held 

lows:   "  Now  comes  the  defendant  rail-  to  be  sufficient,  for  the  reason  that  an 

road  company,  by  Houston  &*Bentley,  its  offer  of  this  character  in  a  pending  case 

attorneys,  and  offers  in  court  to  confess  carries  with  it  as  incident,  if  accepted, 

judgment  in  the  above  cause  for  the  a  liability  for  all  costs  accrued  in  the 

sum  of  two  hundred  and  thirteen  and  one  case  up  to  the  time  the  offer  is  made. 

one-hundredth  dollars,  and  for  the  costs  Manning  v.  Irish,  47  Iowa  650. 

of  this  action  to  date.     Houston  ^  Bent-  OfBsr  to  ConfeM  In  Part  —  After  action 

ley,  Defendant's  Attorneys."  brought,  defendant  may  offer  in  court 

Veoeifity  ibr  Kotioe.  —  Under  2  Kan.  to  confess  judgment  for  part  of  the 

Gen.  Stat.  (1897),  c.  95,  both  g  445  and  amount  claimed  or  part  of  the  causes 

§  447  require  notice  of  some  kind  to  be  involved. 

given  to  plaintiff,  in  the  one  case,  of  Kansas, — Gen.  Stat.  (1889),  §  4627. 
the. offer  to  allow  judgment;  in  the  other  For  similar  provisions  consult  the  list  of 
case,  of  the  offer  to  confess  judgment,  statutes  cited  infra,  note  2,  p.  48. 
Under  the  first  section,  a  written  offer  Offer  to  confess  part  of  payments  de- 
must  be  served  upon  the  plaintiff  to  manded  may  be  made,  in  Kentucky, 
render  him  liable  for  costs;  under  the  when  the  only  matter  in  dispute  is  the 
latter  section,  plaintiff-  must  either  be  amount  of  recovery  to  which  the  plain- 
present  in  court  when  the  offer  is  made  tiff  is  entitled.  Maxwell  v.  Dudley,  13 
or  he  must  have  notice  thereof  to  render  Bush  (Ky.)  403. 

him  liable  for  costs.    If  he  is  present  in  8.  Statutory  proviiioiui  relating  to  con- 
court  and  the  attention  of  the  court  is  fessions  of  judgments  exist  in  the  fol- 
called   to  the  offer  at   the   time  it  is  lowing  jurisdictions: 
made,  that  will  be  sufficient,  but  it  will  Arinona.  —  Rev.  Stat.  (1887),  §§  802, 
not  be  sufficient,   even  if   plaintiff  is  803,  1444,  1445. 

present  in  court,  to  file  a  written  offer  Arkansas,  —  Sand.  &  H.  Dig.  (1894), 

with  the  clerk  of   the  court   without  §g  4379.  5872,  5873,  5906. 

calling  the  attention  of  the  court,  or  the  California.  —Code  Civ.  Proc.  (1897), 

plaintiff,  or  his  attorney.    Van  Bentham  g  112,  subs.  6,  g§  889,.  1132-1135. 

V.  Osage  County,  49  Kan.  30.  Connecticut,  —  Gen.    Stat.   (1888),  §§ 

Xnst  be  made  in  ecrarti  either  when  the  663,  1058. 

Slain  tiff  is  present  or  at  a  time  when  Delaware,  —  Laws  (1893),  p.   795,  c. 

e  has  been  notified  that  it  will  be  106,  %  32,  p.  811,  c.  no,  g  14. 

made.     So  held  Mtid^r  Kentucky  statute  District  of  ColumHa,  —  Comp.   Stat, 

in  Maxwell  V.  Dudley,  13  Bush(Ky.)403.  (1894),  c.  34,  g  13. 
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1.  In  General. 

a.  Befbre  Aetion  Commeneed. 

(1)  In  Courts  of  Record. 

(fl)  Generally. 

Fonn  No.  6  o  a  3  •> 

{y€fiu€y  title  of  court  and  cause. )^ 

I,  the  above  named  Richard  Roe^  do  hereby  confess  judgment  in 


Florida.  —  Rev.  Stot.  (1892),  §g  1178,         Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§  " 
1609,  subs.  6,  |S  i6a3,  1634.  588,  5321,  5325. 

Georgia. —  2  Cckle  (1895),  §§5350,  5360.         Oklahoma,  ^  SxaI.   (1893),   §§    4293- 
Idaho. —  Rev.    Stat.   (1887),   §  3851,     4298. 
subs.  6,  §8  4725,  5061-5063.  Oref^on.  — Hill's  Anno.  Laws  (1892), 

Illinois.  —  Starr    &    C.   Anno.   Stat.     §§  250-256. 
(1896),  p.  3083,  par.  66.  Pennsylvania.  —  Bright.    Pur.    Dig. 

Indiana.  —  Horner's  Stat.  (1896),  §§     (1894),    p.    1093,   §   L    p.    i74o,   §    72. 

subs.  3. 

South    Carolina.  —  Code    Civ.    Proc. 
(1893),  §  71,  subs.  8,  §§  383-385. 

South  Dakota,  —  Dak.    Comp.    Laws 


515,  587,  588,  1490. 

Iowa.  —  Anno.  Code  (1897),  §§  3813, 
3815.  3817.  3818.  4536, 

Kansas.  —  2  Gen.  Stat.   (1897),  c.  95, 


399-405,  447;  Gen.  Stat.  (1889),  §^     (1887),  §§  5537-5539.  6102. 


4498-4501,  4504,  4851. 


Kentucky. —  Bullitt's  Civ.  Code  (1895),     4707,  7214. 


Tennessee,  —  Code    (1896),  §§    4705- 


§§  382.  640. 


Maryland.  —  Pub.  Gen.  Laws  (1888),     1352,  1648-1650. 


Texas,  — Rev.  Stat.  (1895),  arts.  1348* 


art.  17,  g  50,  art.  52.  §  33. 


Massachusetts.  —  Pub.  Stat.  (1882),  c.     3216,  3723. 


Utah,  —  Rev.  Stat.  (1898),  §§  3213- 


167.  §  65,  c.  193.  §§  1-9. 


Michigan.  —  How.  Anno.  Stat.  (1882),     1448. 


Vermont.  —  Stat.  (1894),  §§  829-831, 


6816,  7662. 
Minnesota.  —  Stat.   (1894), 


Virginia,-^ Code  (1887),  §  3283. 
1383,  Washington.   —   Ballinger's      Anno. 


4959,  subs.  6,  §§  5019-5021,  6077-6082.     Codes  and  Stat.  (1897),  §  4681,  subs.  7, 
Mississippi,  —  Anno.  Code  (1892),  §§    §§  5093-5099- 


747.  753. 


Missouri.  —  Rev.  Stat.  (1889),  §§  2230-    §  43. 


West  Fir^inia.  — Code  {iSS7\  p.  787. 


2232,  6273,  6274;  Burns'  Anno.  Pr.  Code 
(1896),  §  605. 

Montana.  —  Code  Civ.   Proc.   (1895), 
1620,  2041-2043. 

Nebraska.  —  Comp.    Stat-   (1897), 
6013,  6015,  6016. 


Wisconsin,  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §8  2895.  2896.  3657. 

Wyoming,  —  Rev.  Stat.  (1887),  §8 
2668-2672,  3483-3485. 

Amendment.  —  Such  irregularity  in  a 
confession  of  judgment  as  might  be 


Nevada,  —  Gen.  Sut.  (1885),  §§  3382,     corrected   by  amendment   in  cases  of 


3383.  3531.  subs.  7,  §  3534. 


ordinary    judgments     is     subject    to 


New  Hampshire.  —  Pub.  Stat  (1891),     amendment.     Merchants     Nat.    Bank 


c  223,  g  2,  c.  247, 88 16. 17. 


New  Jersey,  —  Gen.  Stat.  (1895),  pp.     507. 


V,  Newton   Cotton  Mills,  115  N.  Car. 


172-174,  g  I  //  seq.,  p.  1873.  g  43.  P-  2534, 
SS  I-I2. 

New  York.  —  Code  Civ.  Proc.  (1891), 


1.  Consult  list  of  statutes  cited  supra^ 
note  2,  p.  48. 

2.  Venue,  title  of  eourt  and  eanie  must 


1274,  30x0-3012  (Birds.    Rev.    Stat,     be  so  stated  as  to  conform  to  the  prac- 
1896),  pp.  I738-I740,§g  72-77,  p.  1803,     tice  in  the  particular  jurisdiction.    For 


154-156). 


statement  of  these  formal  parts  consult 


North  CaroUna.  — Code  (1883),  gg  570,  t|ie  titles  Answers  in  Code  Pleading; 

571.  Complaints;  Declarations;  Pleas. 

North  Dakota.  —  Rev.  Codes   (1895),  8.  A  olerk  of  eonrt  may  confess  judg-  . 

6130-6132,  6701.  ment  against  himself  m  favor  of  his  ' 
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eosa.  coir^£ssiojv  of  judgment.  eoss. 

favor  of  the  above  named  JohnDoeiat  tlie  sum  oi  five  hundred  dollars,^ 
and  do  hereby  authorize  (name  of  proper  official^  of  the  (name  of  court) 
court,  in  and  for  the  county  of  (name  of  county\  and  state  oi  (name  of 
stately  to  enter  judgment  for  said  sum  against  me^  the  said  Richard Roe^ 
and  in  favor  of  him  the  said  John  Doe.  This  confession  of  judgment 
is  for  money  justly  due  (or  to  become  dif^  to  him  the  said  John  Doe^ 

creditors  when    he  acts  in  a  purely  in  court  or  in  the  clerk's  office.    Vir- 

ministerial  capacity.     Smith  v.  Mayo,  nnia  Valley  Ins.  Co.  v.  Barley,  i6  Gratt. 

83  Va.  910.               '  (Va.)  363. 

In  laifcB*  cannot  Gonfessjndgment  in  t*  (hily  te  BUMuy  doe  or  to  baoone  duo 

his  own  name.    Soper  v.  Fry,  37  Mich,  or  to  leeuroagahistoontiiigont liability  on 

236;  Bennett  v.  Davis,  6  Cow.  (N.  Y.)  behalf  of  defendant  can  judgment  be 

393;  Knox  V.  Flack,  22  Pa.  St.  337.  confessed. 

Tho  managing  agont  of  a  corporation  Iowa.  — Code  (1897),  §  3814.     See  also 

has    authority    to    confess    judgment  list  of  statutes  cited   supra^    note    2, 

against  it.     Sharp  v.  Danville,  etc.,  R.  p.  48. 

Co.,  106  N.  Car.  308.  Forms  for  confession  of  judgment  for 

A  Btanied  woman  may  confess  judg-  money  to  become  due  may  easily  be 

ment  upon  ■  a  contract  relating  to  her  drawn  by  so  altering  the  language  of 

sale  of  separate  estate,  or  upon  other  the  forms  of  confession  of  judgment 

contracts  which  she  may  legally  make,  for  money  due  as  to  adapt  the  wording 

Tanner  v.  State,  92  Ala.  53;  Koechling  to  the  facts  of  the  particular  case. 

V.  Henkel,  144  Pa.  St.  215;  Birds.  Rev.  Forms  of  confession  of  judgment  to 

Stat.  N.  Y.  (1896),  p.  1738,  §  72;  N.  Y.  secure  against  contingent  liability  are 

Code  Civ.  Proc.,  §  1273,   as  amettdcd  g^ven  infra^  Form  No.  6036. 

Laws    (1877),  c.  416.     See  also  infra^  "Justly  Duo." — The  statement  must 

Form  No.  6046  and  annotations  thereto,  state  that  the  amount  is  justly  due  or 

A  partnor  cannot  confess  judgment  to  become   due.      Edgar  v.   Greer,   7 

for  his  copartner.     Soper"  v.    Fry,  37  Iowa   139.      See   also  list  of  statutes 

Mich.  236;  Fairbanks  v.  Kraft,  43  Mo.  cited  supra^  note  2,  p.  48. 

App.  121;  McCleery  v,  Thompson,  130  The  statute  does  not  require  that  the 

Pa.  St.  443.  confession  must  state  in  terms  that  the 

A  pubUo  oilloor  may  confess  judgment  sum  is  justly  due.     The  particular  facts 

for  an  amount  for  which  he  is  liable  to  must  be  set  forth  in  such  a  manner  as 

be  sued  as  such  officer.     Gere  v.  Cay-  to  show  not  only  a  just  debt,  but  the 

uga  County,  7  How.   Pr.   (N.  Y.  Su-  amount  thereof;   that  being  done,    an 

preme  Ct.)  255.  additional  averment  in  general  terms  of 

Tho  oonfouion  of  ono  does  not  author-  the  justice  of  the  debt  and  its  amount 

ize  a  judgment  against  two.     Clark  v.  is  not  required.     Claflin  v.  Dodson,  11 1 

Holmes,  i  Dougl.  (Mich.)  390.  Mo.  200,  following  Lanning  v.  Carpen- 

Ono  of  sovoral  joint  dobtori  cannot  con-  ter,  20  N.  Y.  459. 

fess  judgment  so  as  to  bind  those  not  A  statement    which   fails   either   to 

joining.     Tripp  v.  Saunders,  59  How.  allege  or  to  set  out  facts  which  would 

Pr.  (N,  Y.  Supreme  Ct.)  379;  Ballinger  show  that  the  amount  for  which  judg- 

V.  Sherron,  14  N.  J.  L.  144.    But  see  N.  ment  is  confessed  was  still  justly  due 

Y.   Code   Civ.  Proc,  §  1278;    Kantro-  is  insufficient.     Smith  v.  Smith,  117  N. 

witz  V.  KuUa,  20  Abb.  N.  Cas.  (N.  Y.  Car.  351. 

City  Ct.)  321;  Harbeck   v.  Pupin,  55  A  confession  which  states  the  amount 

Hun  (N.  Y.)  335.  for  which  the  judgment  is   confessed 

1.  Judgment  for  a  tpooille  ram  must  be  and  states  the  same  to  be  due  on  a  cer- 
authorized  by  the  statement.  tain  promissory  note  due  and  payable 

California,  —  Code  Civ.  Proc.  (1897),  on  a  day  named,  and  that  the  consid- 

§  1133.    See  also  list  of  statutes  cited  eration  of  the  same  was  an  article  sold 

supra^  note  2,  p.  48.  and  delivered,  sufficiently  alleges  that 

2.  ConfsMion  of  judgment  in  tho  olerk's  the  amount  "is  justly  due.  Mer- 
offloo  during  vacation  may  be  valid,  chants  Nat.  Bank  v,  Newton  Cotton 
Weinges  v.  Cash,  15  S.  Car.  44.     See  Mills,  lis  N.  Car.  507. 

also  list  of  statutes  cited  supra^  note        Duo  £rom  Judgment  Debtor.  —  A  state- 

2,  p.  48.  ment  that  the  confession  of  judgment 

A  judgment  may  be  confessed  either    is  for  money  **  due  to  the  said  plaintiff,** 
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arising  from  the  following  facts,  viz:  (Jlere  set  out  the  f<uts  out  of  which 
the  indebtedness  arose.y 

Richard  Eoe,^ 
{Venue.y 

I,  Richard  Roe,  being  duly  sworn,  say,  that  I  am  the  person  whose 
name  is  subscribed  to  and  who  executed  the  above  statement  and  con* 
fession,  and  that  the  matters  of  fact  set  forth  in  said  statement  and 
confession  are  true> 

Richard  Roe. 
(furat.y 
(Venue  y  title  of  court  and  cnuse.^ 

bat  not  stating  that  the  inone^  was  due  dered.     A  statement    signed    by  the 

from  the  judgment  debtor,  is  insuffi-  attorneys  of  such  persons  is  not  suffi- 

denL     Citizens'  Nat.  Bank  v.  Allison,  cient.     Reynolds  v.   Lincoln,   71   Cal. 

37  Hun  (N.  Y.)  137.  184. 

1.  The  8totem0iit.  —  Must  be  in  writing  Signing  the  sAdavit  of  vcrULoatioii  has 

and  state  concisely  the   facts   in   such  been  held  to  be  a  sufficient  signing  of 

terms  as  will  make  it  known   to  the  the  statement  for  judgment  by  confes- 

common  understanding  how  the  indebt-  sion.     Kern  v.  Chalfant,  7  Minn.  467. 

edoess  arose.     Stern  v.  Mayer,  19  Mo.  8.  Venue  of  affidavits,  generally,  see 

App.  511;  Edgar  v.  Greer,  7  Iowa  139.  the  title  Affidavits,  vol.  i,  p.  554  ^/x^^. 

See  also  list  of  statutes  cited  supra,  4.  The  oonfaision  ihould  be  verifled  by 

note  2,  p.  48.  the  oath  of  the  defendant. 

Afust  bt  filed  with  the  elerkoi  the  court  California,  —  Code  Civ.  Proc.  (1897), 

in  which  the  judgment  is  to  be  entered.  §  1133.     See  also  list  of  statutes  cited 

California,  —  Code  Civ.  Proc.  (1897),  supra^  note  2,  p.  48. 

§1134.     See  also  list  of  statutes  cited  A  confession  of  judgment  must  strict- 

s^ra^  note  2,  p.  48,  for  similar  statutory  ly  pursue  the  statute,  and  the  judgment 

provisions  in  Idaho,  Minnesota^  Missouri,  entered    thereon    without    the    sworn 

Montana,  Nevada,  South  Carolina,  Utah,  statement  required  by  law  is  void  as  to 

and  other  states.  creditors  of  the  defendant  not  made 

Object  of  Statutory   Requirement.  —  It  parties  to  the  action.     Bacon  v.  Ray* 

is  not  the  object  of  the  statutes,  how-  bould,  4  Utah  357. 

ever,  to  compel  the  debtor  to  state  suf-  InttiilloieiLt    AilLdavit.—  An    affidavit 

ficient  of  the  transaction  to  enable  other  that  defendant  *'  believes  the  confessed 

creditors  to  form  an  opinion,  from  the  statement  is  true  "  is  insufficient.     He 

facts  stated,  as  to  the  integrity  of  the  must  swear  positively  to  the  truth  of 

debtor  in  confessing  a  judgment,  but  the  facts  so  far  as  they  are  within  his 

all  that  is  required  is  to  state  facts  suf-  own  knowledge.     Ingram  v.  Robbins, 

ficient  to  enable  them  to  investigate  the  33  N.  Y.  409,   overruling  Delaware  v, 

transaction  and  form  their  opinion  of  Ensign,  21  Barb.  (N.  Y.)  85. 

the  honesty  of  the  judgment  from  the  The  oonfiBSsion  must  be  aolmowledged,  in 

facts    thus    ascertained.      Atwater    v.  some  states,  by  the  parties  making  the 

Manchester  Sav.  Bank,  45  Minn.  351,  same  before  some  officer  authorized  to 

following 'b/LcDowtlX  v.  Daniels,  38  Barb,  take  acknowledgments  of  deeds. 

(N.  Y.)  143;  Harrison  v.   Gibbons,    71  Oregon.  —  Hill's  Anno.  Laws  (1892), 

N.  Y.  58;  Kern    v.    Chalfant,  7  Minn.  §  253. 

487;  Cleveland  Co-operative  Stove  Co.  Washington.  —  Ballinger's  Codes  and 

V.   Douglas,   27   Minn.    177;   Wells   v.  Stat.  (1897),  §  5096. 

Gieseke.  27  Minn.  478.  But  acknowledgment  is  not  required 

%,  8tit<Mant  ihould  be  dgned  by  the  when  the  parties  or  their  attorneys  ap- 

defendant.  pear  in  court  or  before  the  clerk  in  va« 

California.  —  Code  Civ.  Proc.  (1897),  cation. 

S  "33.    See  also  list  of  statutes  cited  Oregon.  —  Hill's  Anno.  Laws  (1892), 

*^ra,  note  3,  p.  48.  §  253. 

The  statement  must  be  signed  by  the  6.  Jurat  of  affidavits,  generally,  see 

parties  personally  against  whom  the  the  title  Affidavits,  vol.  i,  p.  560  etseq, 

judgment  hy  confession  is  to  be  ren-  6.  See  supra,  note  2,  p.  49. 
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i Itemized  statement  of  disbursements^ 

IVenue.y 

I,  Oliver  Ellsworthy  being  duly  sworn,  say,  that  I  am  (one  of)  the 
attorney(^)  for  the  said^M^  2P^/ above  named,  and  that  the  disburse- 
ments above  mentioned  have  been  made,  or  will  be  necessarily  paid 
or  incurred  therein. 

( lurat  V  Oliver  Ellsworth. 

(b)  Illustrations. 

aa.  Upon  Account. 

Form  No.  6024.^ 
In  the  District  Court  in  and  for  Harrison  County,  Iowa, 

John  Doe^  plaintiff,       \ 

against  \  Confession  of  Judgment. 

Richard  Roe ^^^itiiA^XiX..  ) 

I,  Richard  Roe  y  oi  Harrison  county,  lowa^  defendant  above  named, 
do  hereby  confess  that  I  am  justly  indebted  to  John  Doe  of  said  Har- 
rison  county,  state  of  lowa^  plaintiff  above  named,  in  the  sum  of  five 
hundred  doWsLTs;  and  I  do  hereby  authorize  the  clerk  of  the  District 
Court  in  and  for  said  county  and  state  to  enter  a  judgment  in  said 
court  in  favor  of  the  said  John  Doe  and  against  me,  ^v\  Richard Roe^ 
for  the  sum  oifive  hundred  dollars,  with  interest  and  costs.* 

This  confession  of  judgment  is  for  a  debt  justly  due  and  owing 
from  me  to  the  plaintiff  for  goods,  wares  and  merchandises,  being 
'groceries^  dry  goods^  salt^  calico^  muslin^  molasses^  sugar ^  and  other 
articles  sold  and  delivered  by  them  to  me  at  various  times  within  the 
last  two  years,  as  per  schedule  annexed  to  this  statement  and  made 
a  part  thereof.* 

Dated  at  Logan^  lowa^  the  ninth  day  oi  February^  iS9S. 

^  Richard  Roe. 

State  of  loway       \  ^^ 
Harrison  County,  j 

Richard  Rocy  bemg  first  duly  sworn,  deposes  and  says,  that  he  is 
the  person  named  in  and  who  made  and  subscribed  to  the  foregoing 
confession  of  judgment;  that  he  has  read  the  same  and  knows  the 
contents  thereof,  and  that  the  same  and  the  statements  therein  con- 
tained are  true. 

Richard  Roe. 

Subscribed  in  my  presence  and  sworn  to  before  me  by  Richard  Roe^ 
this  ninth  day  oi  February ^  iS98. 

(seal)  Norton  Porter,  Notary  Public. 

1.  8tot«iiinit  of  diilranemaati,  follow-  Clements  v.  Gerow,  i  Abb.  App.  Dec. 

ing  the  practice  in  Minnesota  and  J\rew  (N.  Y.)  370,  reversing  30  Barb.  (N.  Y.) 

York,  consult  Forms  Nos.  6031,  6034,  325. 

infra.  Inothflr  fbrm  of  stetomoBt  for  confess- 

8.  See  supra^  note  3,  p.  51.  ing  judgment  upon  an  account  may  be 

8.  See  supra^  note  5,  p.  51.  as  follows:    (Commencing  as  in  Form 

4.-  linva.  —  Code  (1897),  %  3813  et  seg.  No.  6024^  and  continuing  to  *)  *  This  con- 

6.  This    statement    was    upheld    in  fession  of  judgment  is  for  a  debt  justly 
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Fonn  No.  6o25.> 

(Miss.  Anno.  Code  (1892),  §  753.) 

The  State  of  Mississippi^  \  In  the  Circuit  Court  of  said  county,  tenth 
De  Sato  County.  j  day  of  December^  a.  d.  i897. 

John  Dae  states,  on  oath,  that  Richard  Roe  is  justly  indebted  to 
him  for  the  amount  of  sixty  dollars  on  an  instrument  of  writing  in  the 
following  words  and  figures,  viz:  {Here  set  out  a  copy  of  the  same)^  [and 
(Jn  case  of  indorsement  say)  indorsed  as  follows:  (JETere  copy  the  indorse' 
men/yi  5  (P^  ^^  ^^*  account^  of  which  a  copy  is  hereunto  attached)^  which 
remains  due  and  unpaid,  and  that  said  sum  of  money  is  not  due  or 
claimed  upon  a  fraudulent  or  usurious  consideration. 

John  Doe. 

Sworn  to  and  subscribed  the  tenth  day  of  December^  a.  d.  i897, 
before  me,  Calvin  Clark^  Clerk. 

I  do  hereby  acknowledge  myself  indebted  to  the  said  John  Doe  in 
the  sum  of  sixty  dollars,  which  includes  interest  up  to  the  ^r^/ day  of 
the  next  term  of  the  said  Circuit  Court;  and  I  give  my  consent  for 
judgment  to  be  rendered  against  me  in  favor  of  said  John  Doe  at  the 
next  term  of  the  said  Circuit  Court  for  said  amount,  and  all  legal 
costs  accruing  thereon,  [with  stay  of  execution  (//  any)  until  {as  may 
be  agreed  upon) .  ] 

Richard  Roe. 

Taken  and  acknowledged  the  tenth  day  of  December ^  a.  d.  i8P7, 
before  me,  Calvin  Clark^  Clerk. 

bb.  Upon  Note. 

Fonn  No.  6oa6.* 

In  the  Superior  Court  of  the  County  of  San  Diego^  State  of 
California. 

due  and  owing  from  me  to  the  said  {Signed,  dated  and  verified  as  in  Farm 

plaintiff  for  the  following  causes:  No,  6024.) 

X.    I   have    received    from  the  said  The  omlMioB  of  the  sehadnle  referred 

plaindff,  for  my  benefit,  the  following  to  in  the  statement  as  being  annexed 

money,  goods  and  services,  of  the  value  thereto  and  made  a  part  of  the  same 

and  at  the  times  stated  as  follows:  does  not  invalidate  the  judgment  ren- 

18^.  dered  upon  the  confession.     So  held  in 

Mtte  /.   Wheat  delivered  at  my  Clements  v.  Gerow,  i  Abb.  App.  Dec. 

store  in  Logan %4oa  I9  (N.  Y.)  370,  reversing  30  Barb.  (N.  Y.) 

July  6.  Barrels    delivered    at  32$. 

Logan '^4^5  \,  Mississippi, — Anno.   Code  (1892), 

'*    18.  Flour  delivered  at  Lo-  §  753.    This  section  provides  that  if  the 

gan JQS  00  evidence  of  the  debt  be  in  writing,  the 

Aug.  JO.  Cash so  00  same  shall  be  filed  with  said  statement, 

**    JO.  Transportation  of  my  and  if  not  in  writing,  then  a  copy  of 

Roods   from    JVooi-  the  open  account  shall  be  filed,  and  the 

oine  to  Logan 37  ^S  P^fty  indebted  shall  sign   before  the 

'     3.    I  have  paid  or  delivered  to  the  clerk  an  acknowledgment,  written  upon 

plaintiff,  on  account  thereof,  the  follow-  or  annexed  to  said  statement,  to  the 

ing  moneys,  or  goods,  of  the  value  and  effect  as  given  in  the  text. 

at  the  times  sUted  as  follows:  2.  California. — Code  Civ.  Proc.(i897), 

18^.  §  1133*     See  also  list  of  statutes  cited 

Aug.iS.  Cash (b»7  00  supra,  note  2,  p.  48. 

Oct.  10.  Groceries qa  00**  Anothtr  fbrm  of  statemoit  for  confes- 
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James  E.  Carbetty  plaintiff,  ) 

against  >  Confessioaof  Jud^^ent  without  Action* 

Noel  Davenporty  defendant.  ) 

Noel  Davenporty  the  defendant  in  the  above  entitled  action,  does 
hereby  confess  judgment  therein  in  favor  of  James  E.  Corhetty  the 
plaintiff  in  the  said  action,  for  the  sum  of  ten  hundred  and  ihirty-seven 
and  fifty'five  one-hundredths  dollars,  and  authorizes  judgment  to  be 
entered  therefor  against  him  with  six  per  cent,  interest  thereon  from 
this  date. 

This  confession  of  judgment  is  for  a  debt  justly  due  to  the  said 
plaintiff,  arising  upofi  the  following  facts,  to  wit:*  The  said  defend- 
ant, on  tht  fifteenth  day  of  September^  i87i,  made,  executed  and  deliv- 
ered to  the  said  plaintiff  his  certain  promissory  note  of  that  date  for 
the  sum  of  ten  hundred  and  thirty-seven  and  fifty-five  one-hundredths 
dollars,  due  and  payable  one  year  after  date,  said  note  having  been 
made,  executed  and  delivered  as  aforesaid  to  secure  the  payment  of 
the  purchase  price  of  certain  goods,  to  wit,  one  thousand  bushels  of 
wheat,  which  said  wheat  was  sold  and  delivered  by  said  plaintiff  to 
said  defendant  on  the  s^i^  fifteenth  day  of  September y  i87i.^     No  part 

sion  of  judgment  on  note  may  be  as  Francisco^  state  of  CaUforma^  requiring 

follows:  {Commencing  us  in  Form   No,  on^  John  Smith  to  pay  to  my  order  tisn 

6026^  and  continuing  to*)    '*  i.  {State  the  hundred  and  thirtyseven  and  fifty-five 

consideration  of  the  note  as  fully  as  if  one-hundredths  dollars  three  days  after 

Judgment  were  confessed  upon  that  instead  sight  thereof.     2.  The  same  was  after- 

of  upon  the  note),    3.  On  the  fifteenth  ward  transferred   to   the  plaintiff.     3. 

day  of  5)i^/^m^^r,  1 87/,  in  consideration  The     same     has     been     dishonored." 

whereof,    I   made  to   the  plaintiff  my  (Signed^  dated  and  verified  as  in  Form 

promissory   note  for  the   sum   of  ten  No,  6026,) 

hundred  and  thirty-seven  and  fifty-five  1.  Xvit  State  Ffteti  of  the  Indebted- 
one- hundredths  dollars,  payable  on  the  meM. — In  Pond  v.  Davenport,  44  Cal. 
fifteenth  day  of  September^  187^."  482,  upon  the  facts  of  which  case  this 
{^Dated,  signed  and  verified  as  in  Form  statement  is  based,  the  statement  ac- 
No,  6026,)  tually  used  therein  was  held  to  be  sub- 
By  aa  Indoraor  to  Ui  Indorsee.  —  {Com^  stantially  defective  in  omitting  to  set 
mencing  as  in  Form  No,  6026,  and  con*  forth  the  consideration  of  the  note  and 
tinning  down  to*)  **  1.  In  consideration  the  facts  out  of  which  the  indebtedness 
of  one  thousand  dollars'  guarantee  com-  arose.  The  court  held  that  it  was  not 
mission  paid  to  me  by  the  said  plaintiff  sufficient  in  such  a  statement  to  merely 
on  the  fifth  day  of  November^  187/,  I  say  that  the  promissory  note  was  g^ven 
indorsed  to  him  before  its  maturity  a  for  money  due  to  the  plaintiff  from  the 
promissory  note  made  by  one  Samuel  defendant. 

Short  on  the  fifteenth  day  of  September^  Suffioieney  of  Statement  on  Promisiory 

187/,  at  the  atyand<iO}XTi\,y  of  San  Fran-  Vote.  —  If  the  debt  is  a  note  and  it  was 

Cisco ^  state  of  California^  for  the  sum  of  given  for  money  loaned,  it  is  enough 

ten  hundred  and  thirty-seven  and  fifty^  to  say  so,  describing  the  note.   Mechan- 

five  one-hundredths  dollars,  payable  to  ics  Bank  v,  Mayer,  93  Mo.  421;  Hard  v. 

my  order  on  the  fifteenth  day  of  Sep-  Foster,   98    Mo.    312.     The    following 

tember,   187^.     3.  The  same  has  been  statements  have  been  held  to  be  suffi- 

dishonored."    (Siptedy  dated  and  veri-  cient : 

fiedas  in  Form  No,  6026,)  "On  one  promissory  note  given  by 

By  Indorser  to  a  Bemote  Indonee. —  me  to  the  said  Lanmngon  the  eighth 

{Commencing  as  in  Form  No.  6026^  and  day  of  December ^  iSjy.  K)r  one  hundred 

continuing  down  to*)  "i.  I  indorsed  and  dollars  borrowed   money  on  which  is 

negotiated  before  its  maturity  a  certain  indorsed  eleven  dollars  and  sixty  cents, 

bill  of  exchange  made  by  one  Samuel  said  note  due  when  given.     Also,  one 

Short  on  the  fifteenth  day  of  September ^  promissory  note  of  three  hundred  and 

1877,  at    the  city  and  county  of   San  forty  dollars  made  by  me  and  dated  the 
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of  said  note  or  interest  thereon  has  been  paid,  and  the  whole  thereof, 
together  with  interest  thereon,^  is  now  justly  due  and  owing  by  said 
defendant  to  said  plaintiff. 
Dated  the  mneieenth  day  of  S^^emier^  iB7S. 

Nod  Jhwet^ort, 

State  of  CaUf&miaj     \ 
County  of  San  DUgo.  \  ^' 

Noel  Davef^art^  being  duly  sworn,  says,  that  he  is  the  person  who 
signed  the  above  statement,  and  that  he  is  indebted  to  the  said  fames 
£,  Cortett  in  the  sum  of  ten  kuadred  and  thirty-seven  and  fifty  one-kun- 
dredtks  dollars,  in  said  statement  mentioned,  and  that  the  facts  stated 
in  the  above  confession  and  statement  are  true. 

Noel  Davenports 

Subscribed  and  sworn  to  before  me  this  nineteenth  day  of  September^ 
i87«. 

(seal)  G.  N.  Hitchcock,  Notary  Public 

Ponn  No.  6027.* 
(Precedent  in  Jarosh  v.  Easton,  57  Iowa  $6g.]P 
fames  ff,  Sagton    ^ 

V.  I  Confession  of  judgment  itc  Circuit  Coort, 

fohM  Kavortk,       \  Winneshiek  pounty,  Iowa, 
fean  Suchan,  Def  ts.  j 
We,  fohn  Kavorek  and  fean  Suchan  of  Blank  township,  in  the 

uvenietnik  day  of  October^   ^^S4t  ^^^  fendant  the  payment   of  the  sum  of 

when  given,  and  now  owned  by  said  two  thousand  hoW^ts^  for  which  the  de- 

Lanidng^  the  same  l>elng  given  for  bor-  fendant  has  given  to  the  plainti£f  two 

rowed  money.'*    Lanning  v.  Carpenter,  notes,  made  by  said  defendant,  of  ^n^ 

90  N.  Y.  448.  thousand  dollars  each;  one  payable  in 

*'  For  a  debt  arising  on  a  promissory  sixty  days  from  the  twelfth  of  November 

note  made  by  the  defendant  to  plain-  aforesaid,  and  the  other  in  ninety  days 

tiff,  and  upon  which  there  is  this  day  from  said  date."    Ely  v.  Cooke,  28  N. 

dne  the  sum  of  seven  hundred  and  eighty-  Y.  365. 

two  dollars  and  forty-seven  cents,  But  compare  the  insufficient  state- 
tpgether  with  eighty  dollars  and  forty-  ments  discussed  in  the  following  cases  : 
one  cents  now  due  the  plaintiff  from  the  Pond  v,  Davenport,  44  Cal.  486;  Ken- 
defendants,  and  costs  in  an  action  nedy  v,  Lowe,  9  Iowa  580;  Edgar  v. 
bronght  against  the  defendants  by  the  Greer,  7  Iowa  136;  Butts  v.  Schieffelin, 
plaintiff  on  said  promissory  note  in  5  Civ.  Proc.  Rep.  (N.  Y.  Supreme  Ct.) 
supreme  court,  which  suit  is  now  dis-  415;  Chappel  v.  Chappel,  12  N.  Y.  si 5. 
continued  by  the  plaintiff  upon  this  1.  Gonfassion  Isn  a  greater  rate  of  in- 
confession  of  judgment  to  him  by  the  terest  than  the  note  upon  which  it  is 
defendants.  And  we  hereby  state  that  based  bears  will  not  invalidate  the 
the  sum  hereby  by  us  confessed  is  judgment  in  the  absence  of  fraud 
justly  due  to  the  said  plaintiff,  without  shown.  Merchants  Nat.  Bank  v.  New- 
any  fraud  whatever.**  Freligh  v.  ton  Cotton  Mills,  115  N.  Car.  507. 
Brink,  22  N.  Y.  418.  2.  /?xwi.  — Code  (18^7),  §  3815.     Sec 

'*The  defendant   has  from   time  to  also  list  of  statutes  cited  supra^  note 

time  borrowed  of  the  plaintiff  mone^,  2,  p.  48. 

and  there  is  now  due  to  the  plaintiff  Cases  on  appeal  from  an  award  made  by 

from  the  defendant  the  sum  of  %iy$oo  commissioners  in  assessing  damages 

for  cash  borrowed,  for  which  the  plain-  for  right  of  way  are  within  the  provi- 

tiff  holds  the  note  of  defendant,  bearing  sions  of  Iowa  Code  (1897),  §3818.    Har- 

date  the  twelfth  day  of  November^  1850,  rison  v,  Iowa  Midland  R.  Co.,  36  Iowa 

and   payable  six   months  after  date.  323. 

The  plaintiff  has  assumed  for  the  de-  8.  Bignid  bf  Om  at  iBriCgr.-^^In  this 
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county  of  Winneshiek^  and  State  of  lowt^  defendants  above  named, 
do  hereby  confess  that  we  are  jointiy  and  severally  justly  indebted 
to  James  H.  Easton  of  Decorahy  lawa^  plaintiff  above  named,  in  the 
sum  of  one  hundred  and  forty  (and  %16  attorney's  fees  as  provided  for 
in  said  note)  dollars,  with  interest  at  ten  per  cent  per  annum,  from 
the  ^dday  oi  February^  iS78y  and  we  do  hereby  authorize  the  clerk 
of  the  Circuit  Court  of  said  county  and  state  to  enter  a  judgment  in 
said  court  in  favor  of  said  plaintiff,  and  against  us  and  each  of  us  as 
defendants,  for  the  sum  of  one  hundred  and  forty  (sind  $1S  attorney's 
fees  and  %S.50  costs^  dollars,  with  interest  at  ten  per  cent,  per  annum, 
from  the  S^ddaj  of  February^  a.  d.  jS78,  and  costs.  It  is  stipulated 
and  agreed  that  the  interest  on  said  judgment  shall  be  paid  semi- 
annually, so  long  as  the  said  judgment  remains  unpaid,  and  if  default 
be  made  in  the  payment  of  said  interest,  or  any  part  thereof,  at  the 
time  the  same  becomes  due,  then  at  any  time  thereafter  on  applica- 
tion of  the  plaintiff  to  the  clerk  therefor,  execution  shall  immediately 
issue  for  the  whole  amount  of  said  judgment,  principal,  interest  and 
costs. 

This  confession  of  judgment  is  for  a  debt  justly  owing  and  now  due 
to  said  plaintiff,  and  the  following  is  a  concise  and  true  statement  of 
the  facts,  out  of  which  the  said  debt  arose,  to  wit:  On  the  S^d  day  of 
February,  i87^,  at  our  request,  James  H.  Easton^  the  plaintiff  herein, 
loaned  us  the  sum  of  one  hundred  and  forty  dollars,  for  which  we  did 
on  that  day  execute  to  said  plaintiff  a  promissory  note  for  the  whole 
amount,  ^dc^dXA^  November  16th^  iSTS^  and  interest  Sit  ten  per  cent,  per 
annum,  payable  quarterty.  Said  note  is  now  unpaid  and  this  judgment 
is  confessed  to  secure  payment  of  said  note  and  interest,  %16  attor- 
ney's fees  and  1^,60  costs,  and  we  further  state  that  the  said  sum,, 
above  confessed,  is  justly  owing  and  now  due  to  said  plaintiff  from 
us,  and  each  of  us,  without  any  fraud  or  illegal  consideration  what- 
ever. And  it  is  further  understood  that  execution  is  not  to  issue  on 
this  judgment  until  the  1st  day  of  November^  a.  d.  i879,  provided  that 
default  be  not  made  in  the  payment  of  interest  when  due,  as  above 
provided. 

Dated  SpillvUle,  Iowa,  December  B6,  iS78. 

John  Kavorek. 
Jean  Suchan, 
State  of  lowa^   ) 
Winneshiek  Co.  f  ^^* 

John  Kavoreky  and  Jean  Suchan^  being  first  duly  sworn,  depose  and 
say,  each  for  himself,  that  he  is  the  person  named  in,  and  who  made 
and  subscribed  to,  the  foregoing  confession  of  judgment;  that  they 
have  read  the  same  and  know  the  contents  thereof,  and  that  the  same 
and  statements  therein  contained  are  true. 

John  Kavorek, 
Jean  Suchan. 

case  the  confession  was  signed  also  by  against    the  principals    Kavorek    and 

one  Albert  Jarosh,  as  surety,  who  also  Suchan,  for  the  reason  that  Jarosh  was 

acknowledged  and  verified  the  same,  only  bound  as  surety  for  the  payment 

The  court  held,  however,  that  the  cog-  of  the  judgment,  not  a  word  appear! ng^ 

novit  did  not  authorize  judgment  to  be  in  the  confession  to  authorize  Uie  entry 

entered   against   Jarosh,   but   merely  of  a  judgment  against  him. 

56  Volume  5. 


6028,  CONFESSION  OF  JUDGMENT,  6028. 

Subscribed  in  my  presence  and  sworn  to  before  me  by  JohnKavorek 
zsAJean  Suchan  this  26th  day  oi  December^  a.  d.  i87^. 

[(^eal)]  O.  KcUper,  Notary  Public. 

Form  No.  6oa8.* 
(Precedent  in  Bnmham  v.  Blank,  49  Mo.  App.  57.) 

In  the  Circuit  Court  of  Jackson  County,  Missouri^  at  Kansas  City^ 
Mary  Samter^  Plaintiff,  ) 

against  VNo.  10860, 

Max  Blanks  Defendant. ) 

First.  The  amount  for  which  judgment  may  be  rendered  against 
me  in  favor  of  Mary  Samter  is  ^00^  and  interest  accrued  thereon^ 
%12,45j  making  in  all  %512,45,  and  I  authorize  judgment  to  be 
entered  against  me  for  %512.JiJ5  in  the  above  cause. 

Second.  The  facts  out  of  which  the  above  indebtedness  arose  are 
as  follows:  I,  Max  Blanks  being  in  the  mercantile  business,  at  num- 
ber 1428  East  Eighteenth  Street,  Kansas  City,  Missouri^  borrowed 
from  Mary  Samter  the  sum  of  %500  to  pay  certain  liabilities  I  had 
incurred  in  said  business ;  that  the  said  sum  of  %500  was  used  in  pay- 
ing for  goods  that  were  purchased  and  used  by  me  in  said  business 
at  the  above  number;  that  at  the  time  I  borrowed  said  sum  of  ^00' 
from  Mary  Samter  I  executed  and  delivered  to  her  five  %100  notes, 
due  in  one^  two^  three^  four  and  five  months  from  their  date,  viz.,  Sep-- 
tember  z,  18^;  that  none  of  said  notes  have  been  paid  by  me,  or  any' 
part  of  said  sum  of  $5(70,  and  that  the  same  is  now  justly  due  the 
said  Mary  Samter \  that  all  of  said  notes  are  not  now  due;  that  said 
notes  bear  interest  from  date  at  the  rate  of  ten  per  cent,  per  annum.^ 

Max  Blank, 

Witness:  Eugene  Schilling, 

1.  Miss<mri,  -~  Rev.  SUU  (1889),  §g  of  PMladelpkia^  state  of  Pennsylvania^ 

2299-2231.      See  also   list  of  statutes  in  the  sum  of  %itSoo  on  account  of  my 

cited  supra,  note  2,  p.  48.  certain  negotiable  promissory  note,  by 

%,  TUi     ftatflmnit     was     sustained  me  made  in  my  firm  name  to  the  order 

against  objection  that  it  did  not  state  of  Levi  Stem,  and  indorsed  by  ^.  Mayer- 

concisely  the  manner  in  which  the  in-  ^  Son  for  my  accommodation,  and 

debtedness  arose,  in   that  it  did  not  negotiated  and  delivered  by  me    for 

show  that  the  sum  confessed  was  justly  value   before   maturity    to   said    Levi 

due,  that  there  was  no  description  of  the  Stem, 

note  on  which  the  judgment  was  con-        The  facts  out  of  which  this  indebted- 

fessed,  that  there  was  no  allegation  that  ness  arose  are  as  follows:    On  January 

plaintiff  paid  any  consideration  for  it,  f/,  18^,  I    made    and    executed    my 

that  the  note  was  not  filled  with  the  promissory  note  under  the  firm  name 

statement,  and  that  the  amount  of  the  of  y.  /.  Mayer  6f*  Co.,  by  which  I  prom^ 

judgment  confessed  was  in  excess  of  ised  to  pay,  ninety  days  after  date,  to 

the  amount  due  according  to  the  state-  the  order  of  Levi  Stem,  %i,s^^  ^^  ^^^ 

menu  office,  goo  Olive  street,  St,  Louis;  that 

In  Stem  r.  Mayer,  19  Mo.  App.  513,  thereupon  said  note  was  indorsed  by 

the  stateDdeot  was  as  follows:  A,  Mayer  6^  Son  for  my  accommoda- 

*'  State  of  Missouri, )  tion,  and  by  me  delivered  to  said  Levi 

City  of  Si.  Louis,    )  Stern  for  money   which  he  then  and 

Whereas,  It  y^  ^-  Mayer ^  of  the  city  there  gave  me  for  said  note  as  a  loan 

of  Si,  Louis^  doing  business  under  the  for  said  sum  of  $/^oo.     And  desiring 

name  and  style  of  y.  /.  Mayer  6*  Co.,  to  secure  the  payment  of  said  indebt- 

'  tan  indebted  to  Levi  SUm,  of  the  city  edness,  I  do  hereby  authorize  the  circuit 
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State  of  Nebraska,  \ 
County  of  5ai5rVftf.    )^ 

Max  Blank,  being  doly  sworn,  on  his  oath  deposes  and  says :  That 
the  facts  set  forth  in  the  foregoing  statement  are  true. 

Max  Blank, 

Subscribed  and  sworn  to  before  oie  this  third  day  of  December^ 

A.  D.  18^7. 

(seal)  Eugene  SckilU^g^  STotary  Public 

My  commission  expires  October  26,  1^92. 
{Indorsement,  Y 

u,  XJrotf  Skalbd  IhstruUxnt. 

Form  No.  6029.* 
(Precedent  in  Uzzle  v.  Vinson,  txi  N.  Gar.  13S.) 

In  the  Superior  Court  —  Johnston  County. 
Esther  Vinson ) 

V.  >  Judgment  by  Confession. 

A,  B.  Vinson.  ) 

I,  A,  B,  Vinson,  hereby  confess  judgment  in  favor  of  the  above 
named  plaintiff  for  the  sum  of  twenty-two  hundred  and  fifty  (^f$£50) 
dollars,  and  authorize  the  entry  of  judgment  therefor  against  me, 
with  interest  at  six  per  cent,  from  November  2^  iS76,  This  con- 
fession is  for  the  amount  due  on  a  bond  under  seal  executed  by  the 
defendant  to  plaintiff,  dated  November  1,  iZ76,  and  the  defendant  A, 

B,  Vinson  maketh  oath  —  ' 

court,  of  the  city  of  St,  Louis^  to  enter  CoBftwtim  MbM  COark  of  iSba  topvliir 

judgment  against  me  for  the  said  sum  Court.  —  The  following  is  the  ordinary 

of  (itSOOt  which  sum  is  justly  due  and  North  Carolina  form  of  confession  of 

owin^  according  to  the  tenor  and  e£fect  judgment  before  a  clerk  of  the  superior 

of  said  note  herein  described,  to  Levi  court: 

Stem^  and  costs  in  favor  of  said />vt  ^^Mecklenburg   Cotmty  '-—  Clerk    of 

Stern,                            Jacob  I.  Mayer,  Superior  Court. 

Jacob  I.  Mayer^  bemg  sworn,   says  John  Doe     )  |v^/„^  /%/.-•-   rt^h 

that  he  believes  the  facts  set  forth  in  the  against       \  Fu Jt  C ^  C 

foregoing  statement  to  be  true,  and  the  Richard  Roe.  )  "^^^^^  ^'  •^-  ^' 

same  are  true,  and  that  the  debt  herein  I.  I,  Richard  Roe^  defendant   in  the 

mentioned  is  bona  fide  and  for  a  fair  above    entitled  case,    hereby   confess 

and  valuable  consideration  as  herein  judgment  in  favor  of  y<t>^»/>(!»^,  plaintiff 

statec}.                          Jacob  I,  Mayer,  in  the  above  entitled  case,  for  the  sum 

Subscribed  and  sworn  to,"  etc.  of  three  A««Mfr^</ dollars,  and  do  hereby 

1.  Indonenisnt  of  iiliiig  upon  the  con-  authorize  the  entry  of  judgment  for 
fession  was:  *'No.  io,S6o,  Mary  Samter  such  sum  against  me  on  this  ninth  day 
V,  Max  Blank,  Confession  of  Judgment  oi  Febructry^  i^gS, 

Filed  December  J ^  i^Sf,    L,  F,  McCay^  II.  This  confession  of  judgment  is 

Clerk."  for  a  debt  now  justly   due   from  me, 

2.  North  Carolina,  —  Code  (1883),  g  said  defendant,  to  the  said  plaintiff, 
571.  See  also  list  of  statutes  cited  supra^  arising  from  the  following  facts:  (Here 
note  2,  p.  48.  insert  concise  and  accurate  statement  of 

8.  The  statemsnt  of  IndobtodnoM  in  diis  facts  out  of  which  the  indebtedness  arose); 

confession  was  held  to  be  a  sufficient  which  said  sum   is  now  due   to  said 

compliance  with  the  statute  describing  plaintiff    over  and  above  all  just  de- 

the  manner  of  confessing  judgments,  mandfe  that  I,  the  said  defendant,  have 

distinguishing  Davidson  v,  Alexander,  against  him,  the  said  plaintiff. 

84  N.  Car.   621;  Davenport  v,  Leary,  Richard  Roe," 

95  N.  Car.  903.                     V  (yerificafiam  as  in  Fotm  No,  dojQ^y 
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I.  That  tiaid  amtnmt  of  ^2S0^  with  interest  at  six  per  cent,  from 
Ifmmbtr  iP,  187^,  is  justly  due  by  him  to  the  plaintiff. 

8.  That  said  amount  is  due  by  him  to  the  plaintiff  on  a  bond  under 
seal  for  borrowed  money  due  and  payable  Nowmbet  fB^  iB76. 

A,  JB.  Vinsen, 
N0rth  CargMna -^Johnston  County. 

A.  B.  Vinson  being  sworn,  says  that  the  facts  set  forth  in  the  fore- 
going confession  are  true. 

A,  £.  Vinson. 
Sworn  to  and  subscribed  before  me,  October  81^  i8Pi. 

W.  S,  SUvens,  C.  S.  C. 

tUU  For  Goods  Sold. 

P«finNo.  6030.* 


In  the  Ditfrict  Court  of  the  First  Judicial  District  of  the  State  of 
liaho^  in  and  for  the  County  of  Shoshone: 

John  Doe^  plaintiff,      \ 

against  >  Confession  of  Judgment  without  Action. 

Richard  Roe^   defendant.  ) 

Richard RoCy  of  Murray^  county  of  Shoshone^  state  oildaho^  defend- 
ant in  the  above  entitled  action,  does  hereby  confess  judgment 

la  Hm  Jwtlet's  «oait,  the  coofestion  of  named,  for  the  sum  of  five  thoustmd 

indgment  before  a  justice  of  the  peace  three  ktmdred  aunt  seventy-one  dollars  and 

in  North    Carolina    follows  the  same  sixty  cents,  with  interest  at  S  per  cent, 

form    used    In  confession    before  the  itomjuly  igtk,  189J.    This  confession 

clerk  of  the  superior  court,  substituting  of  judgment  is  to  secure  the  plaintiff 

Che  words   ^^ Justices  Court"    for   the  the  sum  above  named,  which  is  due  by 

words  **  clerk  of  Superior  Court"  and  a  certain  promissory  note  made  by  the 

••  J.  P."  for  ••  C  S.  C."  Newton  Cotton  Mills  to  the  firm  of  Heath, 

Astheriilaff  dnrk  to  Enter  Judgment. —  Springs  b*  Co,^  and   the  said  Heath, 

If   the    confession    does    not   contain  Springs  &*  Co,  indorsed  to  the  plaintiff 

words  expressly  authorizing  the  clerk  for  value,  which  said  note  became  due 

to    enter    judgment,    and  the    record  and  payable  on  the  iqth  day  oijuly, 

shows  that  the  confession  was  sworn  to  18^.     That   the  consideration  of  this 

and  filed  and  judgment  thereon  entered,  note  was  for  cotton  sold  and  delivered 

the  filing  is  equivalent  to  an  expressed  to  the  Newton   Cotton  MiUs  by  Heath, 

authority  for  its  entry  and  sufficiently  Springs  &*  Co. 
conforms    to  the  statute.      Merchants  Newton  Cotton  MUls, 

Nat.  Bank  v.  Newton  Conon  Mills,  115  by  W,  H,  Williams,  President. 

N.  Car.  507.     In  this  case  the  confes-  North  Carolina  —  Catawba  County, 
sion  of  judgment  was  as  foUows:  Before  me,  J.  F,  Herman,  Clerk  of 

**  State  of  North  Carolina ^^Coikixty  of  the  Superior  Court  of  Catawba  County, 

Catawba.  personally  appeared  W.  H.  Williams, 

In  the  Superior  Court.  President  of  the  Newton  Cotton  Mills, 

The  Merchants  National  Banh^  who,  being  duly  sworn,  maketh  oath 

of  Richmond,  Va.,  I  that  the  statement  above  signed  by  him 

V.  f  is  true. 

The  Newton  Cotton  Mills.     J  W,  H.  WUliams. 

The  Newton  Cotton  Mills,  by  W.  H,        Subscribed  and  sworn  to  before  me 

Williams,    president,  being   thereunto  July^,  189^.  /.  F.  Herman, 

dulv  anthorized  by  the  Newton  Cotton  Clerk  Superior  Court.'' 

Mills,   hereby   confesses   judgment  in        \,  Idaho.  —  Rev.  Sut.  (1^87),  §  5061. 

favor  of  The  Merchants  National  Banh  See  also  list  of  sututes  cited  supra^ 

^f  kiihmomd^  Va.,    the  plaintiff  above  note  3,  p.  48. 
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therein  in  favor  of  John  Doe^  of  Murray^  county  of  Shoshone^  state 
of  Idako^  the  plaintiff  in  said  action,  for  the  sum  of  five  hundred 
dollars  in  gold  coin  of  the  United  States^  and  authorize  judgment  to  be 
entered  therefor  against  him  with  six  per  cent  interest  thereon 
from  this  date. 

This  confession  of  judgment,  is  for  a  debt  justly  due  to  the  said 
John  Doe,  plaintiff,  arising  from  the  following  facts,  to  wit:  The 
said  plaintiff,  at  divers  and  various  dates  and  times  in  the  year  of 
1 3^7,  sold  and  delivered  certain  goods  to  said  defendant,  to  wit:  One 
hundred  sacks  of  flour,  at  one  dollar  and  fifty  cents  per  sack;  six 
hundred  pounds  of  bacon,  at  twelve  and  one-half  cents  per  pound ;  four 
hundred  pounds  of  sugar,  at  ten  cents  per  pound,  and  upon  such  sales 
there  is  now  justly  due  and  owing  to  the  said  plaintiff  a  balance 
amounting  to  two  hundred  dollars.^  Also  the  said  plaintiff,  on  the 
first  day  of  February ^  i8P7,  loaned  to  said  defendant  the  sum  of  three 
hundred  dollars  in  gold  coin  of  the  United  States,  which  said  sum  of 
three  hundred  dollars  is  now  justly  due  and  owing  to  the  said  plain- 
tiff from  the  said  defendant. 

Dated  the  ninth  day  of  February^  iS98. 

Richard  Roe^  Defendant. 
State  of  Idaho,  ) 

County  of  Shoshone.  \  ^^' 

Richard  Roe,  being  duly  sworn,  says  that  he  is  the  person  who 
signed  the  above  statement  and  that  he  is  indebted  to  the  said  John 
Doe  in  the  sum  of  five  hundred  dollars  in  gold  coin  of  the  United 
States,  in  said  statement  mentioned;  that  there  are  no. offsets  to  the 
same,  and  that  the  facts  stated  in  the  above  confession  and  state- 
ment are  true.  That  said  confession  is  not  made  to  defraud  any 
creditor  of  the  defendant,  but  in  good  faith  for  a  bona  fide 
indebtedness. 

Richard  Roe. 

Subscribed  and  sworn  to  before  me  this  ninth  day  of  February,  iS98, 

(seal)  Norton  Forter,  Notary  Public. 

1.  SnULeUiiey  of  StetaauBt  for  Ooodi  The  following  statements  have  been 
Sold.  —-The  requirement  of  "a  concise  held  to  be  sufficient:  That  "  the  sum  of 
statement  of  the  facts  out  of  which  the  %soo^  being  the  amount  of  a  bill  of 
debt  arose "  could  never  have  been  in-  goods  this  day  purchased  of  him  the 
tended  to  call  for  as  much  as  a  bill  of  said  plaintiff  by  him  the  said  defend- 
particulars.  Bryan  v.  Miller,  28  Mo.  ant."  Hoppock  v.  Donaldson,  X2  How. 
35;  Schoolcraft  v.  Thompson,  9  jHow.  Pr.  (N.  Y.  Supreme  Ct.)  141. 
Pr.  (N.  Y.  Supreme  Ct.)  61.  The  That  the  judgment  debtor  "had 
specification  as  to  when  the  indebted-  obtained"  groceries,  provisions,  monev, 
ness  arose  may  be  indefinite,  but  a  state-  etc.,  to  an  amount  stated,  specifying  in 
ment  otherwise  sufficient  will  not  be  a  general  way  the  time  when  the  in- 
invalidated  for  this  reason  alone.  Har-  debcedness  arose.  Harrison  v.  Gib- 
rison  v.  Gibbons,  71  N.  Y.  62.  Nor  bons,  71  N.  Y.  62. 
need  the  statement  aver  in  express  That  the  indebtedness  was  for 
terms  to  whom  or  by  whom  the  goods  ** sundry  articles  of  dry  goods"  and 
were  sold,  where  the  words  used  plainly  '*a  bill  of  groceries/'  without  further 
imply  these  facts.  Read  v.  French,  28  detail  as  to  the  consideration  of  the 
N.  V.  293.  But  a  reasonably  specific  indebtedness.  Daniels  v.  Claflin,  is 
bill  of  goods  showing  the  dates  of  sale  Iowa  152. 

.  should  be  given.    Mechanics  Bank  v.        That  th^  indebtedness  was  for  **graia 

Mayer,  93  Mo.  421.  purchased  of  the  said  plaintiff,  IV.  H. 
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te.  For  Money  Loaned. 
FonnNo.  6031.* 
Supreme  Court,  ^/to^iv  County. 

John  Doty  plaintiff, 

against 

JRichardRoe^  defendant. 

I,  Richard  Roe^  the  defendant  above  named,  do  hereby  confess  judg- 
ment in  favor  of  John  Doe^  plaintiff  above  named,  for  one  thousand  doX- 
lars  and  authorize  judgment  to  be  taken  against  me  for  that  sum  with 
costs.  This  confession  of  judgment  is  for  a  debt  justly  (to  become) 
due  from  me  to  the  above  plaintiff,  said  indebtedness  arising  upon  the 
following  facts,  to  wit:*  between  th^  first  day  oi  March,  iS9S,  and  the 
first  day  of  October,  i8P5,the  plaintiff  loaned  and  advanced  me  divers 
and  sundry  sums  of  money  which  I  agreed  to  repay  him  with  inter- 
est, and  also  did  and  performed  work,  labor  and  service  in  selling 
merchandise  upon  commission  and  guaranteeing  the  amounts  for  the 
same,  and  on  the  first  day  of  October,  i8P5,  there  was  an  adjustment 
of  the  accounts  between  said  plaintiff  and  defendant  concerning  the 
said  matters  and  the  sum  of  one  thousand  dollars  was  found  due  to 
the  former,  which  the  latter  agreed  to  pay  with  interest.^ 

Richard  Roe,  defendant. 

Healy^    by    the   said    Oihtdel  Preston,  said  plaintiff  loaned  to  me  the  sum  of 

on  or  about  the  ///  day  of  April,  iS/^."  %i,ooo*    2.    I  promised   to   repay  the 

Healy  v,  Preston,  14  How.  Pr.  (N.  Y.  same  on  the  first  day  oijuiy,  i%qS." 

Supreme  Ct.)  3i.  {Signed,  dated  and  verified  as  in  Form 

That    the    indebtedness    arose    for  No.  6oji,) 

"goods  sold  and  delivered"   without  S.  The  statamsBt  inthiieoaliBision  isin 

stating  the  dme  of  sale,  quantity,  price  substance  that  reported  in  the  case  of 

and  value  of  the  goods.     Merchants  Critten  v.  Vredenburgh,  4  N.  Y.  App. 

Nat.    Bank  v.  Newton    Cotton   Mills,  Div.  316.     The  statement  in  that  case, 

115  N.  Car.  507.  besides    the    general  averment  as  to 

1.  New  York,  ^^Codt  Civ.  Proc.,  §  money  loaned  and  labor  and  services 

1274  (Birds.  Rev.  Stat.  (1896),  p.  1738,  performed  by  the  plaintiffs  for  the  de< 

§  73).     See  also  list  of  statutes  cited  fendants,  alleged  facts  showing  an  ac- 

jn/ra,  note  2,  p.  48.  count  stated.     The  court  held  that  the 

AaoUMrftMrmofitataniSBt  of  confession  statement  therefore  had  as  much  force 

of  judgment  for  money  loaned  maybe  as  if  it  had  averred  an  adjustment  of 

oa  ioWovrs:  {Commencing  as  in  Form  No,  accounts  on  October   1,1895,  and  the 

6oji^  and  continuing  to^    **z.  On  the  giving  of  a  note  by  the  defendants  to 

nintA  day  of  February^  iS^,  at  the  citv  the  plaintiffs,  and  was  therefore  suffi- 

of  Albany^  in  the  state   of  New  York,  cient.     This  view  of  the  case  is  sup- 

the  said  plaintiff  loaned  to  me  the  sum  ported  by  Freligh  v.  Brink,  22  N.  Y. 

of  %i,ooo,  payable  on  demand  with  in-  418;  Ely  v,  Cooke,  28  N.  Y.  365.     And 

terest.      2.  On   the  fifth  day  otjuly,  these  cases  are  cited  with  approval  by 

i^,2Ll  ihe  cxiy  ol  Albany,  in  the  state  Andrews,  J.,  in  Harrison  v.  Gibbons, 

of  New  York,  the  said  plaintiff  loaned  71    N.  Y.   62.     The  case  of  Wood  v. 

to  me  the  sum  of  %goo  on   the  same  Mitchell,  1x7  N.  Y.  439,  was  considered 

terms.    3.  On  iht first  day  of  September,  hj  the  court  and  said  not  to  be  in  con- 

1807, 1  paid  to  the  said  plaintiff  the  sum  flict  with  the  above  decisions.    Compare 

of  ffo0  on  account."    {Signed,  dated  and  also  the  confession  of  judgment  dis- 

verified  as  in  Form  No,  ooji,)  cussed  in  Healy  v,  Preston,  14  How. 

For  Hoii^  Loaasd,  Vot  Yet  Dim.—-  Pr.  (N.  Y.  Supreme  Ct.)  21. 

(Commenting  as  in  Form  No.  6031,  and  Snffldenfly   of  Stetannit    for    Honey 

continuing  down  to*)   "  I.  On  the  miiM  Loaned.  —  The     following     statements 

day  of  Pekruary,  \^g8,  at  the  city  of  have  been  held  to  be  sufficient: 

Albany^  in  the  state  of  New  York,  the  A  statement  which  alleges  that  the 
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Albany  County,  ss. 

Richard  Roe^  being  duly  sworn,  says  tlu^  he  is  the  defendant  who 
has  made  the  above  confession  of  judgnient,  and  that  all  the  natters 
of  fact  mentioned  and  stated  therein  are  true. 

Richard  Roe, 

Sworn  before  me  this  twelfth  day  oi  January^  i8P^. 

f        V  Norton  Pomeroy, 

^^■^^  Notary  Public, New  York  County. 

Supreme  Court,  Albai^  County* 

John  Doe^  plaintifif, 
against 
Richard  Roe^  defendant. 

Costs  allowed  by  Code  Civ.  Proc,  §  1275 %15  00 

Affidavits ; %     ■■ 

Entering  judgment $ 

Transcript  and  filing f     ■■ 

Postage % 

Sheriff's  fees  on  execution  served,  etc , $ 

Satisfaction,  etc % 

Total I 

Albar^  County,  ss. 

Oliver  Ellsworth^  being  duly  sworn,  says  that  he  is  one  of  the  attor- 
neys of  the  plaintiff  in  the  above  named  cause,  and  that  the  disburse- 
ments above  mentioned  have  been  made  herein  or  will  be  necessarily 
made  or  incurred  herein,  as  he  verily  believes. 

Sworn  to  before  me  this  twelfth  day  oi  January^  i8P5. 

^        V  Norton  Porter, 

^^^''^^  Notary  Public,  New  York  County. 

moneys  were  loaned  and  advanced  in  began  business  as  a  producer  of  milk 
various  and  divers  sums  between  two  and  farmer  the  plaintiff  furnished  me 
dates,  which  are  specified,  no  uncer-  with  cows,  horses,  wagons,  and  other 
tainty  existing  as  to  the  aggregate  articles  and  utensils  required  in  the 
amount  of  the  loans,  which  is  stated,  or  business,  and  hired  a  farm  for  me,  pay- 
as  to  how  much  of  the  amount  is  inter-  ing  the  rent  therefor,  and  has  since 
est  and  how  much  is  principal.  Wood  that  time  advanced  me  moneys  to  en- 
V,  Mitchell,  117  N.  Y.  439.  able  me  to  conduct  said  business  and  to 

A  statement   that  in  certain  years,  support  my  family,  down  to  the  present 

naming  them,  the  plaintiff  advanced  to  time,  which  said  money  so  advanced, 

the  defendant,  at  his  request,  a  certain  and    the  horses,    cattle,    wagons  and 

sum,  naming  it,  which  the  defendant  utensils  furnished  as  aforesaid,   were 

promised  to  pay,  and  has  not  paid  in  worth  upwards   of  fight  thousand  doU 

whole  or  in  part,  and  that  such  sum  is  Zarx."    Weil  v.  Hill,   71   Hun  (N.   Y.) 

due  and  owing  by  the  defendant  to  the  135. 

plaintiff,  and  that  the  money  loaned,  A  statement,  in   lowa^  reciting  that 

without  interest,  amounts  to  a  certain  the  indebtedness  is  money  borrowed  of 

sum,  naming  it.     Miller  v,  Kosch,  74  plaintiff  by  defendant,   which    is  evi- 

Hun  (N.  Y.)  52,  supported  by  Freligh  denced  by  a  promissory  note,    set  out 

V,  Brink,  22   N.   Y.  418;   Harrison  v.  in  the  statement.     Marvin  v,   Tarbell, 

Gibbons,  71  N.  Y.  58,  and  not  in  con-  I2   Iowa  94;  Vanfleet  v.   Phillips,    11 

flict  with  Wood  v,  Mitchell,  117  N.  Y.  Iowa  558.    And  to  the  same  effect,  sub* 

439-  stantially,  Kendig  v.  Marble,  58  Iowa 

A  statement  *'That  at  the  time  I  530;  Miller  v.  Clarke,  37  Iowa  325. 
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//*.  For  PuKCHitSE  BfoNBY  OF  Realty. 

Fonn  No.  6039.^ 

State  of  North  Dakota,  \         In  District  Court, 
County  of  Barnes.  \  ^^'    Fifth  Judicial  District. 

against         *      >  C^^^^^sion  of  Judgment  — 

RUhardRoe,  defendant,  j  S^^'^'"^"'- 

I,  Richard  RoCy  defenaant  in  the  above  entitled  action,  do  hereby 
confess  judgment  therein  in  favor  of  John  Doe^  the  plaintiff  in  said 
action,  for  the  sum  of  five  hundred  dollars,  and  authorize  judgment 
to  be  entered  therefor  against  me  with  legal  interest  thereon  from 
this  date. 

This  confession  of  judgment  is  for  a  debt  justly  due  and  owing  to 
the  said  plaintiff  and  for  costs  herein  arising  upon  the  following 
facts,  to  wit:  On  the  first  day  of  February^  i8P7,  the  said  plaintiff 
sold  and  conveyed  unto  the  said  defendant  at  Vcdley  City  in  Barnes 
county,  state  oi  North  Dakota ^  certain  real  estate,  to  wit:  Lot  5  in 
block  3  of  Noman's  addition  to  the  town  of  Valley  City  in  said  county 
and  state,  for  which  said  real  estate  the  said  defendant  promised  to 
pay  the  sum  of  five  hundred  dollars  to  the  said  defendant.  Neither 
the  whole  nor  any  part  of  said  sum  has  been  paid  to  the  said  plain- 
tiff, but  is  now  justly  due  and  owing  from  said  defendant  to  said 
plaintiff.* 

Richard  Roe, 
State  of  North  Dakota^  \ 
County  of  Barnes,  \    ^' 

Richard  Roe y  being  duly  sworn,  says  that  he  is  the  person  who 
signed  the  above  statement  and  that  he  is  indebted  to  John  Doe  in 
the  sum  of  five  hundred  dolisirs,  in  said  statement  mentioned;  and  the 
facts  stated  in  the  above  confession  and  statement  are  true. 

Richard  Roe. 

1.  North  Dakota.  —  Codes    (1895),   8  conveyed  by  deed,  dated  September  tr^ 

6131.     See  also  list  of  statutes  cited  187/,  and  said  indebtedness  arose  out 

supra^  note  2,  p.  48.  of  the  sale  of  said  farm,  and  this  con- 

S.  Snfidenejof  BtatenMntforFordhMe  fession  of  judgment  is  for  the  whole 

Xoiftqr  for  Seihl  Estate. —  In   Thorp  v.  amount  due    to    said    Thorp  on   said 

Piatt,  34  Iowa   315,    in  an  action  be-  farm.     If  this  judgment  is  paid  within 

tween.the  immediate  parties  to  a  judg-  thirty  days,  the  plaintiff  herein  hereby 

ment,    the    following    statement   was  authorizes  the  clerk  of  said  court  to 

held  sufficient:  discount  the   same  ten  per  cent,  and 

"  I,  J.  N.  Platt^  hereby  confess  judg-  cancel  the  same  of  record,  defendant 

ment  in    favor   of  Milton    Thorpe   the  to  have  thirty  days'  stay  without  se- 

plaintiff  herein,  for  the  sum  of  $#00,  curity;  and  that  there  is  now   justly 

and  authorize  the  clerk  of  said  court  due  the  plaintifiF  the  sum  first  above 

to  enter  judgment  against  me  for  said  named." 

sum,  with    costs.     This  confession   of        The  court  was  not  required  to  pass 

judgment  is  for  the  sum  agreed  upon  upon  its  sufficiency  as  between  a  party 

^  between  the   parties  hereto,  in  settle-  to  a  judgment  and  a  third  party,  but 

\  ment  of  the  contract  price  of  the  farm  infers  that  in  such  case  it  would  not 

sold  by  said    Thorp  to  said  Platt^  and  have  been  sufficient. 
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Subscribed  and  sworn  to  before  me  this  ninth  day  of  February^ 

f  seal)  Norton  Porter^  Notary  Public. 

{judges  order  for /u<^meni.y 

Fonn  No.  6033.* 

(Precedent  in  Weinges  v.  Cash,  15  S.  Car.  47.) 

The  State  of  South  Carolina. )  n^  ^  ^^  r> »/ 

County  of  Chesterfield  \  ^^""^  ^-^  ^^^  ^^'<^' 

Allen  E.  Cash 

V. 

Jtobert  E.  Ellerbe. 

I  hereby  confess  myself  to  be  indebted  to  Allen  E.  Cash^  the  plain- 
tiff, in  the  sum  oi  fifteen  thousand  Ao^\zx%^  and  consent  to  and  authorize 
the  entry  of  judgment  therefor.  The  said  judgment  arises  from  the 
fact  that  I  am  indebted  to  her  on  account  of  the  purchase  and  rental 
by  me  of  lands  to  which  she  was  entitled  to  an  interest  as  an  heir  of 
lier  father's  estate,  and  also  to  the  interest  of  her  mother  therein, 
which  she  has  transferred  to  the  plaintiff  and  directed  me  to  pay  to 
her,  the  same  not  exceeding  the  amount  aforesaid,  and  the  said 
amount  is  now  justly  due  to  the  plaintiff.^ 

^7 th  January,  iS79,  E.  G,  Ellerbe, 

£The  State  of  South  Carolina,  \ 
County  of  Chesterfield,  ) 

The  defendant  above  named,  being  duly  sworn,  says  that  the  above 

1.  Order    of   Judge   or   Court  —  The  disbursements,  amounting  in  the  whole 

"Statement  must  be    presented    to  the  to  the  sum  of  five  hundred  and  ten  dol- 

district  court  or  a  judge  thereof,  and  if  lars. 

the  same  is  found  sufficient  the  court  Let  judgment  be  entered  accordingly, 

or  judge  shall   make    an    order   that  Dated   this  ninth  day  of  February ^ 

judgment    be    entered    by  the    clerk.  A.  D.  i%g8. 

N.    Dak.    Rev.   Codes   (1895).   |  6132;  By  the  court, 

Wash.  Stat.  (1897),  §  5099.     Such  order  John  Marshall,  Judge." 

may  be  as  follows:  Or   indorsed   upon    the   confession, 

*'In   District  Court,  Fifth  Judicial  thus: 

District.  **  Richard  Roe  ) 

State  of  North  Dakota,  )  to            >• 

County  of  Barnes,          )      '  -IS^^  ^^'*      / 

John  Doe,  plaintiff,       )  Order      for  The  within  confession  of  judgment 

against                >  Judgment  on  having    this    ninth    day  of  February^ 

Richard  Roe,  defendant.  )  Confession.  18^,  been  presented  to  me,  and  having 

The  written  statement  and  confes-  been  found  sufficient,  let  judgment  be 

sion   of  judgment  of   the    defendant,  entered  as  per  statute  provided, 

herein  duly  verified  by  his  own  signa-  Carroll  Johnson,  District  Judge." 

ture  and  oath,  having  been  presented  2.  South  Carolina,  —  Code  Civ.  Proc. 

to  the   court    and    the    court    having  (1893),  §  384.     See  also  list  of  statutes 

found  the  same  sufficient:  cited  supra,  note  2,  p.  48. 

It  is  now,  on  motion  of  Oliver  Ells^  8.  This  oonfMiion  was  for  an  amonnt 

^worth,  attorney  for  said  plaintiff,  or-  Ism  than  that  which  was  actually  due, 

dered,   that  plaintiff    have    judgment  and  was  held  to  contain   a  sufficient 

against  the  defendant  Richard  Roe  for  statement   to   comply  with    statutory 

the  sum   of  five  hundred  dollars,  to-  requirements, 
^ether  with  ten  dollars  for  costs  and 
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statement  and  confession  of  judgment  and  the  facts  therein  mentioned 
are  true  to  his  knowledge,  and  further  he  says  not. 

F,  G.  EUerbe, 
Sworn  to  before  me  this  Wth  day  of  January,  iS79. 

Norton  Farter,  Notary  Public,  Chesterfield  County, 

South  Carolina,']^ 

gg.  For  SsRvicBs  Rendbred. 

Form  No.  6034.' 

State  of  Minnesota,     \         District  Court, 

County  of  Hennepin,  f  **•    Fourth  Judicial  District. 

Sampson  A.  Reed,  Plaintiff, 

against 
Maria  B,  Nell,  Defendant. 

I,  Maria  B.  Nell,  above  named,  do  hereby  confess  judgment  in 
favor  of  Sampson  A.  Feed,  above  named,  for  the  sum  of  five  hundred 
dollars,  and  hereby  authorize  the  clerk  of  the  District  Court  in  and 
for  the  coiinty  o(  Nenne^'n  and  state  of  Minnesota,  to  enter  judgment 
therefor  against  me,  said  Maria  B.  Nell,  and  in  favor  of  said  Sampson 
A.  Reed. 

This  confession  of  judgment  is  for  money  justly  due  to  the  said  Samp- 
son A.  Reed,  arising  from  the  following  facts,  viz. :  The  said  indebt- 
edness is  due  from  the  said  Nell  to  said  Reed  on  account  of  services 
and  money  paid  out  by  Seagraves  Smith  and  said  Reed,  late  copartners 
zs  Smith  and  Reed,  and  performed  at  my  special  instance  and  request 
between  the  first  day  of  October,  iBS7,  and  the  first  day  of  March, 
1^89,  and  that  said  amount  has  not  been  paid,  but  is  now  all  justly 
due  and  owing;  that  the  said  Smith  and  Reed,  for  a  valuable  consider- 
ation to  them  paid  prior  to  confession  of  this  judgment,  sold,  assigned 
and  set  over  to  the  said  Reed? 

Maria  B.  Nell,  Defendant. 

1.  Thli  affidavit  is  inserted  instead  of  due  from  me  to  the  above  plaintiff, 

the  one  found  in  the  precedent,  as  being  Aaron  J,  Kellogg^  on  or  about  the  isth 

better  and  more  in  conformity  with  the  day  of  December^  i85'9;  ^i^^  ^^  follow. 

usual   practice.      The  affidavit  in  the  ing  are  the  facts  upon  which  said  indebt- 

reported  case  appended  to  the  state-  edness  arises:   The  plaintiff  had  been  in 

ment  of  R.  G.  Ellerbe  shows  that  he  the  employ  of  the  defendant  for  several 

■swore  *'  that  the  above  statement  is  true;  years,  upon  a  salary;  from  year  to  year 

that  he  justly  owes  the  plaintiff  the  defendant  has  settled  with  plaintiff,  al- 

amount  stated  above  on  account  of  the  lowing  him  interest  upon  such  amount 

facts  stated."  or  amounts  as  remained  unpaid.    That 

%.  Minnesota,  —  Stat.    (1894),  §  6077.  on  the  isth  day  of  December^  iSj"/,  the 

Sec  also  list  of  sututes  cited  supra^  plaintiff   and    defendant    settled,  and 

note  2,  p.  48.  there  was    then  due  to  the  plaintiff 

8.  nis  rtitement  is  based  upon  the  $^,^00,  for  which  sum  defendant  then 

facts  in  Atwater  v,   Manchester  Sav.  gave  his  note,  payable  in  two  years, 

Bank,  45  Minn.  350.     The  statement  in  with  interest;  that  the  amount  of  said 

that  case  was  held  to  be  good  even  as  note,  with  interest,  on  the  tsth  day  of 

a^nst  subsequent  creditors.  December,  1859,  will    be    the    sum   of 

In  Kellogg  V.  Cowing,  33  N.  Y.  408,  the  %4^qo2\  and  no  payments  have  been 

confession,  omitting  the  formal  parts,  made  on  the  said  note,  or  the  interest 

was  as  follows:     '*This  confession  of  thereon." 
judgment  Is  for  a  debt  justly  to  become 
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State  of  Minnesota^    J 
County  of  Hennepin.  \     ' 

Maria  B,  Nell^  being  duly  sworn,  says  that  she  is  the  defendant 
above  named,  and  that  the  matters  of  fact  set  forth  in  the  within 
statement  and  confession  are  true. 

Maria  B.  Nell, 

Subscribed  and  sworn  to  before  me  this /cn^rteenlA  day  of  December^ 
A.  D.  \%89,  Calvin  Clark,  Clerk  of  District  Court. 

State  of  Minnesota,    )  District  Court, 

County  of  Hennepin.  J      *    Fourth  Judicial  District. 

Sampson  A,  Reed,  plaintiff, 
against 
Maria  B,  Nell, 

Costs  allowed  by  statute « |5  00 

Clerk's  fees $ 

Affidavits 

Postage • 

Docketing • 

Total 

State  of  Minnesota,    ) 
County  of  Hennepin, )      ' 

Oliver  Ellsworth,  being  duly  sworn,  says  he  is  the  attorney  for  the 
plaintiff  above  named;  that  the  disbursements  above  mentioned 
have  been  made  or  will  be  necessarily  paid  or  incurred  therein. 

Oliver  Ellsworth. 

Subscribed  and  sworn  to  before  me  this  fourteenth  dsij  oi  December^ 
iS89.  Calvin  Clark,  Clerk  of  the  District  Court. 


^'  I  In  Circuit  Court. 


Form  No.  6035.* 

State  of  South  Dakota, 
Couiity  of  Hughes, 

John  Doe,  plaintiff,      ) 

against  >•  Statement  and  Confession  of  Judgment. 

Richard  Roe,  defendant.  ) 

I,  the  subscriber  hereto,  do  hereby  confess  judgment  in  favor  of 
John  Doe  for  the  sum  oifive  hundred  doWsLTS,  and  authorize  judgment 
to  be  entered  against  me  for  that  sum,  besides  costs. 

This  confession  of  judgment  is  for  a  debt  at  this  time  justly  due  to 
said  John  Doe,  and  the  following  is  a  statement  of  the  facts  upon 
which  said  confession  of  judgment  is  founded: 

On  the  jfrst  day  of  February,  iW7,  at  Pierre  in  the  county  of 
Hughes,  state  of  South  Dakota,  I  hired  and  retained  the  said  John  Doe, 
who  now  is  and  then  was  an  attorney  at  law  licensed  and  regularly 
practicing  in  all  the  courts  within  said  county,  to  defend  me  in  a 
certain  prosecution  pending  in  the  Circuit  Court  of  said   county, 

1.  South  Dakota. —  Dsik.  Comp.  Laws  (1883),  gg  5538,  5539.  See  also  list  of 
statutes  cited  supra,  note  2,  p.  48. 
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wherein  the  State  of  South  Dakota  was  plaintiff  and  myself  defendant, 
which  said  prosecution  was  for  murder^  and  during  the  May  Term  of 
the  Circuit  Court  of  said  county  the  said  John  Doe  did  defend  me  in 
said  prosecution,  and  as  a  result  of  his  professional  services  so  ren- 
dered I  was  regularly  acquitted  of  said  charge,  as  appears  from  the 
records  and  the  entry  of  the  verdict  in  said  cause  appearing  in  the 
office  of  the  clerk  of  the  Circuit  Court  of  said  county.  Said  profes- 
sional services  of  said  John  Doe  were  reasonably  worth  the  sum  of 
five  hundred  dollars,  wnich  said  sum  has  never  been  paid  by  me  to 
the  said  John  Doe  for  his  said  services,  but  is  now  justly  due  and 
owing  to  him. 
State  of  South  Dakota^  \ 
County  of  Hughes,         j 

Richard  Roe^  being  duly  sworn,  says  that  he  is  the  defendant  above 
pamed,  and  that  the  matter  of  fact  set  forth  in  the  within  statement 
and  confession  are  true. 

Richard  Roe, 

Subscribed  and  sworn  to  before  me  this  ninth  day  of  Februaryy 
jS98.  Calvin  Clark,  Clerk  of  Circuit  Court 

{Jndorsenunt  of  judge's  order. y- 

hh.  To  Sbcu&s  against  Contingent  Liabiutt. 

FonnNo.  6036.* 

In  the  Circuit  Court  for  the  State  of  Oregon^  for  the  County  of 
Benton, 

Thomas  M,  Reed,  plaintiff, 

against 

Jacob  AlUn^  defendant. 

I,  Jacob  Allen,  the  defendant  above  named,  do  hereby  confess 
judgment  in  favor  of  *  Thomas  M,  Reed,  the  plaintiff  above  named, 
for  the  sum  of  two  thousand  eight  hundred  dollars  in  gold  coin  of  the 
United  States,  and  authorize  judgment  to  be  rendered  against  me 
therefor,  and  in  favor  of  said  plaintiff  for  the  said  sum  of  two 
thousand  eight  hundred  dollars  in  gold  coin  as  aforesaid. 

This  confession  of  judgment  is  made  for  the  purpose  of  securing 

1.  QidHr  of  judge  indorsed  upon   the  No,  6036^  and  continuing  down   to  *) 
confession  should  be  as  follows:  ''Thomas  M.  Reed^  for  the  sum  of  two 
"  Order  of  Judge.  thousand  eight  hundred  doUars,  to  secure 
On  filing  the  within   statement  and  him  against  any  liability  for  the  follow. 
confession  it  is  ordered  that  judgment  ing  cause:   On  the  nineteenth  day  of 
be  entered  by  the  clerk  of  this  court  in  January,  i%6t,  at  CorvalHs,  in  Benton 
accordance  therewith.  county,  Oregon,  the  said  plaintiff  in- 
Dated    the  ninth   day  of  February,  dorsed  for  my  accommodation  a  certain 
189^  promissory  note  made  by  me,  dated  the 
Carroll  Johnson,  Circuit  Judge,  nineteenth  day  of  January,  iS6i,  at  Cor- 
Sixth  Jndidal  Circuit."  vallis,  Benton   county,    Oregon,   to  the 
%,  Oregon, —  Hill's  Anno.  Laws  (1892),  order  oi  Samuel  Short,  for  the  sum  of 
gg  250-256.     See  also  list  of  statutes  two  thousand  eight  hundred  dollars,  pay- 
cited  si^ra,  note  3,  p.  48.  able  one  year  after  date  and  delivered 
Vor  LUUUtj  InoiirMd  m  Aeoommoda-  the  same  to  me."    {Signed,  dated  and 
" ^^  —  {Commencing  as  in  Form  verijied  as  in  Form  No.  dajd,) 

67  Volume  5. 


6086.  CONFESSION  OF  JUDGMENT,  6086, 

the  said  Thomas  M.  Feed  against  any  liability  which  may  accrue  to 
him  in  consequence  of  his  having  signed  a  bond  as  security  for  me, 
bearing  date  the  seventh  day  of  November^  a.  d.  i854,  for  the  sum  of 
three  thousand  six  hundred  dollars;  said  bond  was  given  by  me  as 
guardian  of  the  infant  heirs  of  George  W,  Stewart^  deceased,  to  wit, 
Mary  J,  Stewart^  Amanda  Stewart  and  George  W.  Stewart?- 

Dated  at  Corvallis^  in  Benton  county,  Oregon^  the  nineteenth  day  of 
January y  i8^i.  Jacob  Allen^  Defendant. 

State  of  Oregon^      \ 
County  of  Benton.  J  *^* 

I,  Jacob  Allen,  being  first  duly  sworn,  say  that  I  am  the  defendant 
named  in  the  foregoing  confession  of  judgment,  and  that  said  con- 
fession of  judgment  is  true,  as  I  verily  believe. 

Jacob  Allen. 

Subscribed  and  sworn  to  before  me  the  nineteenth  day  of  January^ 
i8^i.  A.  J.  Thayer,  Notary  Public. 

SUte  of  Oregon,      ) 
County  of  Benton.  J  '*** 

On  the  nineteenth  day  oi  January,  i8^i,  personally  appeared  before 
me,  2i  justice  of  the  peace  in  and  for  said  county  and  state,  the  within 
named  Jacob  Allen,  to  me  personally  known  to  be  the  identical 
defendant  described  in  and  who  executed  the  within  confession  of 
j,udgment,  and  acknowledged  to  me  that  he  executed  the  same  freely, 
and  for  the  uses  and  purposes  therein  named. 


1.  nil  itatamsBt  is  based  on  the  con-  accommodation,  and  to  enable  me  to 

fession  set  out  in   Allen  v.  Norton,  6  negotiate  said  notes;  and  this  confes- 

Oregon  345.  sion  and  judgment  is  given  him  to  se- 

8id&eieBQ7ofBtat«iiMntto86oanagai]ift  cure  him  against  his  liability  as  such 

Contingent  LUUlitj.  —  The    statement  indorser,  and  for  no  other  purposes." 

must  state  concisely  the  facts  consti-  Hopkins  v.  Nelson,  24  N.  Y.  518. 

tuting  such  liability  and  show  that  the  **  The   said  Lanning  assuming    the 

6um  confessed  therefor  does  not  ex-  payment  of  the  sum  of  one  thousand 

ceed  the  same.  dollars  at  the  Bank  of  Havana^  on  the 

California.  —  Code  Civ.  Proc.  (1897),  14th  day  oijufy^  iS/j",  by  which  a  note 

§  1 133.     See  also  list  of  statutes  cited  of  one  thousand  dollars,  made  by  me, 

supra^  note  2,  p.  48.  payable  to  the  order  of  Samuel  Carpen- 

The  following  statements  have  been  ter  at  the  said  Havana  Bank,  dated  on 

held  to  be  sufficient:  jist  day  of  May,  iBjj,  and  indorsed  by 

A  statement  describing    the    notes,  the  said  Samuel  Carpenter  and  D.  J. 

naming  the  respective  amounts,  dates  Sunderlin,   was  paid  and  taken   up." 

and  place  of  demand,  without  stating  Lanning  v.  Carpenter,  20  N.  Y.  448, 

the  consideration  or  that  the  notes  had  affirming  23  Barb.  (N.  Y.)  402. 

been  discounted,  where  such  facts  were  But  in  Minnesota  a  statement  to  the 

plainly  inferable.     Marks  v.  Reynolds,  effect  that  *'  this  confession  is  for  $700 

12  Abb.  Pr.  (N.  Y.  Supreme  Ct.)403.  for  a  liability  incurred  by  plaintiff  for 

'*  For  the  purpose  of  securing  the  indorsing  a  bond  for  defendant,  which 

plaintiff  against  his    liability  arising  bond  is  for  that  amount,"  was  held  to 

from   the  facts  hereinafter  set  forth,  be  insufficient     Kern  v.  Chalfant,  7 

and  does  not  exceed  the  amount  of  Minn.  487. 

such  liability.    Said  plaintiff  has  this  "  In  an  aetioB  pending "  the  svatement 

day   indorsed    my   notes,   payable    at  mentioned  in  section  252  of  the  Oregon 

bank,  for  %6.ooo  m  all;  which  indorse-  code  is  not  required.     Miller  v.  Oregon 

mentsare  made  by  said  plaintiff  for  my  City  Paper  Mfg.  Co.,  3  Oregon  26. 
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Witness  m^  hand  {and  seal)  the  day  and  year  in  this  certificate 
first  above  written. 

Abraham  Kent^  Justice  of  the  Pectce?- 
State  of  Oregon^      \ 
County  of  Benton.  \  ^^' 

I,  Thomas  M.  Reed^  the  plaintiff  named  in  the  foregoing  confession 
of  judgment,  do  hereby  assent  to  the  rendition  of  judgment  in  my 
favor  and  against  the  defendant  Jacob  Allen^  therein  named,  for  the 
sum  of  two  thousand  eight  hundred  dollars  in  United  States  gold  coin^ 
according  to  the  terms  of  said  confession  of  judgment. 

Thomas  M,  Reed^  plaintiff. 
State  of  Oregon^      \ 
County  of  Benton,  J  ^* 

On  the  nineteenth  day  of  January^  iSdl^  personally  appeared  before 
me,  Abraham  Kent^  ^l  justice  of  the  peace  in  and  for  said  county  and 
state,  the  above  named  plaintiff  Thomas  M,  Reed,  to  me  personally 
known  to  be  the  identical  person  described  in  and  who  executed  the 
above  assent  to  rendition  of  jud^ent  upon  confession,  and  acknowl* 
edged  to  me  that  he  executed  the  same  freely,  and  for  the  uses  and 
purposes  therein  named. 

Witness  my  hand  {and  seal)  the  day  and  year  in  this  certificate 
£rst  above  written. 

Abraham  Kent^  Justice  of  the  Peace?- 
{Indorsement  of  judgment^ 


U,  For  Balance  Duk  on  Judgiomts. 

i 

Form  No.  6037.*  j 

(Precedent  in  Union  Bank  v.  Bush,  36  N.  Y.  631.)  I 

\Suprenu  Court,  Sullivan  County. 

Nathan  S.  Hammond,  President  of  the  Union  Bank  ' 
of  Sullivan  County,  plaintiff, 
against 
Abial  P.  Bush,  Luther  Bush  and  Obediah  H,  Bush, 
composing  the  firm  of  A.  P.  Bush  &*  Company,  de- 
fendants. 

We,  Abial  P.  Bush,  Luther  Bush  and  Obediah  11^  Bush,  composing 
the  firm  of  A,  P.  Bush  &*  Company,  of  the  county  of  Sullivan  and 

1.  Tldi  Mknowltdgaitnt  is  not  neces-  dred  dollars,  it   is  therefore  adjudged 

sary  when  the  parties  appear  before  the  that  the  said  Reed  have  and  recover  of 

clerk  in  person.     Hill's  Anno.   Laws  said  Allen  the    sum  of  two  thousand 

Oregon  (1892),  g  253.  eight  hundred  dollars,  and  Jive  dollars 

S.  JadgflMat   was  ladofied  upon  the  costs,  this  nineteenth  day  oi  January^ 

statement  in  Allen  p.  Norton,  6  Oregon  18^/.  E,  Z.  Per  ham  ^  Clerk." 

345,  as   follows:  **  Thomas  M.  Reed  v,        8.  New  K?r>t.  —  Code  Civ.  Proc,  g 

fa^ob  Allen.     Confession  of  judgment.  1274  (Birds.  Rev.  Stat.  (1896),  p.  1738, 

The  said  facob  AlUn  having  confessed  §  73).    See  also  list  of  sututes  cited  su» 

judgment  In  favor  of  Thomas  M,  Reed  pra^  note  2,  p.  48. 
for  the  sum  of  two  thousand  eight  hun- 
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state  of  New  York^  defendants  above  named,] ^  do  hereby  confess 
judgment  in  this  cause,  in  favor  of  the  above  named  plaintiff,  Nathan 
S,  Hammond^  President  of  the  Union  Bank  [of  Sullivan  County],^  for 
the  sum  of  stx  thousand  two  hundred  6o\\a,rs,  and  authorize  judgment 
to  be  entered  therefor  against  us.  This  confession  of  judgment  is 
for  a  debt  justly  due  to  the  plaintiff  arising  upon  the  following  facts: 
For  balance  due  upon  three  several  judgments  in  the  Supreme  Court, 
in  favor  of  plaintiff  against  these  defendants,  which  judgments  were 
docketed  [in  the  clerk's  office  of  Sullivan  County,  February  ISth^ 
1 857,]^  and  were  obtained  upon  notes  discounted  by  the  Union  Bank 
of  Sullivan  County^  for  the  defendants  and  the  avails  paid  to  us  and 
also  for  money  this  day  loaned  by  the  Union  Bank  of  Sullivan  County 
to  the  defendants,  for  which,  in  addition  to  the  above  balance,  this 
judgment  is  confessed.' 

\pbediah  H,  Bush. 
Luther  Bush. 
AbialP.  Bush. 
Sullivan  County,  ss. 

Abial  P,  Bush^  Luther  Bush  and  Obediah  H.  Bush^  being  first 
duly  and  severally  sworn,  each  for  himself,  says  that  he  is  one  of  the 
defendants  whose  name  is  subscribed  to  and  who  joined  in  the  above 
confession  of  judgment,  and  that  all  the  matters  of  fact  mentioned 
and  stated  therein  are  true. 

Abial  P.  Bush, 
Luther  Bush, 
Obediah  H.  Bush. 
Sworn  before  me  by  each  of  the  affiants  this  twenty-seventh  day  of 
July,  1 857.  Calvin  Clark, 

County  Clerk  of  Sullivan  County.]^ 


.1 


(2)  In  Justice's  Court. 

Form  No.  6038.* 

John  Doe 

against 

Richard  Roe 

State  of  Florida,  \ 
Taylor  County.     J 

I  hereby  confess  judgment  before  Abraham  Kent,  a  justice  of  the 
peace  of  the  county  of  Taylor  aforesaid,  for  the  sum  of  fifty  dollars 
and  fifty  cents  for  money  due  to  the  said  John  Doe  from  me  as  pur- 
chase money  for  a  certain  mule  by  the  said  John  Doe  to  me  sold  and 
delivered  at  Perry,  in  said  county  and  state,  on  the^rx/  day  oi  Janu- 


1.  The  words  and  figures  enclosed  by  Z,  Florida,  —  Rev.    Stat.    (1892), 
[  ]  are  not  found  in  the  reported  case,  1609,   1623.     See   also  list  of  statutes 
but  are  inserted  to  complete  the  form.  cited  supra^  note  3,  p.  48. 

2.  This  itatament  was  upheld  against  For  itatatory  form  of  confession  of 
objection  thereto;  the  court  holding  judgment  in  Florida  see  Rev.  Stat, 
that  it  was  in  conformity  with  the  re-  (1892),  p.  548,  par.  15. 

quirements  of   the  New    York  statute 
under  which  it  was  drawn- 
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ary^  iS98^  which  said  purchase  money,  the  amount  of  which  is  above 
mentioned,  has  never  been  paid  by  me  to  the  said  JoAn  Doe^  but  is 
now  Justly  due  and  owing  to  him;  and  the  said  justice  is  hereby  au- 
thorized to  enter  a  judgment  against  ine  in  favor  of  the  said  John  Doe 
for  said  sum  with  costs. 

Dated  the  second  Ad:^  of  February^  iS9S, 

Richard  Roe, 

Witness:  Abraham  Kent^  Justice  of  the  Peace. 

{^Annex  indorsement  of  rustice' s  judgment^ 

Form  No.  6039.* 

John  Doe 

against 

Richard  Roe. 

State  of  Indiana^  \ 
Posey  County.       J 

Judgment  to  be  confessed  before  Abraham  Kent,  justice  of  the 
peace  of  Aft.  Vernon  township,  Posey  county,  for  ninety-two  dollars  and 
sixty  cents,  and  the  said  Richard  Roe  swears  that  he  owes  the  above 
mentioned  debt  of  ninety-two  dollars  and  sixty  cents,  and  that  he  does 
not  confess  judgment  therefor  to  defraud  his  creditors.  ^ 

Richard  Roe. 

Sworn  and  subscribed  before  me,  the  undersigned,  a  justice  of  the 
peace  of  said  township  and  county,  the /^«M  day  oi  December^  iS97. 

Abraham  Kenty  Justice  of  the  Peace. 

Form  No.  6040.^ 

r  X     n        \^i^4.itt        1  InXht  Justice  s  CoMTtyhtioT^  Abraham  Kent, 
John  Doe,p\Bmtx%        I      j^^^f^^  ^^  ^^^  p^^^  .^   and  for  Z^^a« 

J?i.>fcar^J^;  defendant  J      ofTud^mer?^  Confession 

I,  Richard  Roe^  of  Logan  in  Harrison  county,  in  the  state  of  lowa^ 
do  hereby  confess  judgment  in  idivor  oi  JohnDoe^  the  plaintiff  herein, 
for  the  sum  of  eighty-seven  dollars,  and  authorize  the  said  justice  to 
enter  judgment  for  the  said  sum  against  me  with  interest  at  ^'jic'per 
cent,  per  annum  from  tYit  twelfth  day  oi  December^  i8P7,  with  costs, 
and  state  that  said  sum  of  money,  with  said  interest  and  costs,  is  justly 
due  the  plaintiff  from  me,  and  that  the  facts  out  of  which  the  said 
indebtedness  arose  are  as  follows,  to  wit:  Eighty-seven  dollars  for 
money  loaned  by  the  plaintifif  to  me,  the  said  defendant,  and  that  the 
amount  for  which  judgment  is  hereby  confessed  does  not  exceed 
the  amount  due  upon  said  indebtedness.^ 

Dated  this  twelfth  day  oi  December^  a.  d.  i8P7. 

Richard  Roe, 

1.  For  this  jadgment  see  infra^  Form  ing  or  subsequent.  Campbell  v.  Bald- 
No.  6075.  win,   6  Blackf.  (Ind.)  364;  Mavity  v, 

%,  Indiana,  —  Homer's  Stat.  (1896),  g  Eastridge,  67  Ind.  211. 

1490.    See  also   list  of  statutes  cited  4.  Iowa.  —  Code  (18^),  §  4536.     See 

ii^a^  note  2,  p.  48.  also  list  of  statutes  cited  supra^  note 

S.  Without  affldavlt,  judgment  by  con-  2,  p.  48. 

fession  in  a  justice's  court  is  good  as  to  5.  Soffloient   Statement.  —  Where    the 

pardes  but  not  as  to  creditors,  preced-  record  showed  that   '*the  defendant'^ 
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State  of  loway       \ 
Harrison  County,  f     * 

Richard  Rae^  being  duly  sworn  on  oath,  states  that  he  is  the  defend* 
ant  in  the  foregoing  entitled  confession  of  judgment,  and  that  he 
has  read  the  said  confession  of  judgment,  and  that  the  statements 
therein  contained  are  true  and  correct,  as  he  verily  believes. 

Richard  Roe, 

Subscribed  and  sworn  to  before  me,  a  justice  of  the  peace  in  and 
for  said  county,  by  the  sbaA  Richard  Rae^  ^\s  twelfth  day  of  Decenther^ 
A.  D.  \W7.  Abraham  Keni^  Justice  of  the  Peace. 


r.}^- 


FonnNo.  6041.* 

State  of  Kansas^ 
County  of  Cowley. 

John  Doc^  plaintiff,      )  In  Justice's  Court,  before  Abraham  Kent^ 
against  >     Justice  of  the  Peace  of  Winfield^  in  Ccnu^ 

Richard  Roe^  defendant.  )      ley  County,  Kanscu, 

Now  cormts  Richard  Roe  and  personally  appears  before  said  justice 
of  the  peace,  without  process  being  issued  or  served  upon  him,  and 
voluntarily  confesses  that  he  is  indebted  to  John  Doe  of  said  Winfield 
for  the  sum  oi  fifty  Jour  dollars  for  goods,  wares  and  merchandise 
purchased  by  him  from  the  ssAd  John  Doe  during  the  year  18P6,  and 
that  said  indebtedness  bears  interest  at  the  rate  of  six  per  cent,  per 
annum,  and  the  said  Richard  Roe  hereby  authorizes  the  said  justice  of 
the  peace,  on  the  application  of  said  John  Doe^  plaintiff,  to  render 
judgment  against  him  for  the  sum  of  fifty  Jour  dollars  and  three 
dollars  interest,  said  judgment  to  bear  interest  from  date  at  the  rate 
of  six  per  cent  per  annum  and  for  the  costs  hereof. 

Dated  the^rj/day  of  November^  iZ97. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  604a.* 

To  Abraham  Kenty  one  of  the  justices  of  the  peace  in  the  township 
of  Canton^  in  the  county  of  Montcalm^  I  hereby  confess  judgment  on 
a  demand  arising  upon  {Jlere  state  the  nature  of  the  demand)^  in  favor 
of  John  Docy  for  the  sum  of  twenty-five  dollars  zxA  fifty  cents  damages, 

(naming  him)  ^  appeared  and  confessed  Tsohiiioalitj  aad  flmt  are  neither  re- 

the  following  note "  (setting  out  the  quired  nor  expected  in  the  proceedings 

note),  '*  and  says  that  he  is  justly  in-  of  justices'  courts.     If  the  action  and 

debted  for  the  same/'  the  confession  judgment  of  the  court  can  be  ascer- 

was  held  to  be  sufficient.     Bamett  v.  tained  clearly  from  inspection  of  the 

Juday,  38  Ind.  87.  files  and  the  docket  entries  required  by 

1.  JCanscu»  —  2  Gen.  Stat.  (1897),  c.  95,  statute  to  be  made,  no  technicalities, 
§§  399-401.  See  also  list  of  statutes  imperfections  or  omissions  in  the  entry 
cited  su^ra,  note  2,  p.  48.  of  the  proceedings  and  judgment  will 

2.  MukigaH.  —  How.  Anno,  Stat,  avail  to  reverse  or  avoid  the  judgment. 
(1882),  g  6816.  See  also  list  of  sututes  All  that  is  requisite  is  that  the  language 
cited  supra^  note  2,  p.  48.  used  shall  be  such  as  will  inform  a  per- 

fto  foffteUnt  oontesiOA  of  judgment  in  son  of  ordinary  intelligence  and  mental 
a  justice's  court  see  Kinyon  v.  Fowler,  capacity  of  the  action  of  the  court. 
ID  Mich.  x6;  Dodge  t^.  Bird,  19  Mich.  518.     Kinyon  v.  Fowler,  10  Mich.  17. 
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besides  costs,  and  authorize  you  to  enter  judgment  against  me  accord- 
ingly.   Dated  the  twenty-second  Axj  oi  December^  iS§7. 

Richard  Rae.^ 
Signed  in  my  presence, 

Abraham  Kenty  Justice  of  the  Peace. 

PonnNo.  6043.* 
State  of  Minnesota^  \ 
County  of  Goodhue,  J  *^ 
To  Abraham  Kent^  a  justice  of  the  peace  of  said  county: 

I  hereby  confess  judgment  in  favor  oi  John  Doe  zx^A  against  myself 
for  the  sum  of  seventy-five  dollars,  which  is  honestly  due  the  said  V^^^ 
Doe  from  me  at  this  date;  and  I  hereby  authorize  you  to  enter  judg* 
ment  therefor  against  me.  This  confession  is  for  a  debt  now  justly 
due  from  me  to  the  said  John  Doe  arising  from  the  following  facts: 
That  at  Red  Wing  in  the  state  of  Minnesota^  on  the  twelfth  day  of 
September^  iSM,  the  said  John  Doe  sold  and  delivered  to  me  one  black  . 
horse  of  the  value  of  seventy-five  dollars,  and  which  said  sum  I  agreed 
to  pay  to  said  John  Doe  as  the  purchase  price  of  said  horse;  that  no 
part  thereof  has  been  paid,  and  that  the  whole  thereof  is  now  due. 

Dated  at  Red  Wing  this  fourteenth  day  of  November ^  i8P7. 

Richard  Roe, 

County  of  Goodhue^  ss. 

Richard  Roe^  being  duly  sworn,  says  that  the  facts  stated  in  the 
above  confession  are  true. 

Subscribed  and  sworn  to  before  me  this  fourteenth  day  oi  Novem^ 
ber^  i8P7.  Abraham  Keniy  Justice  of  the  Peace. 

Form  No.  6044.* 

John  Doe^  plainti£f,     )  Before    Abraham   Kent^    Justice    of    the 
against  >     Peace,  Lamar  Township,  Barton  County, 

Richard  Roe^  defendant  )      Missouri. 

I,  Richard RoCy  hereby  authorize*  Abraham  Kent^  Esq.,  justice  of 
the  peace  within  and  for  Lamar  township,  county  of  Barton^  state 
of  Missouri^  to  enter  a  judgment  on  his  docket  against  me  in  favor 
oijohn  DoCy  the  above  named  plaintiff,  in  the  sum  of  fifty  dollars^ 

L  Xwt  bt  ia  wrftbg,  dgaad  by  the  Rev.  Sut.  (1889),  g  6274;   Hunter  v. 

defendant  in  the  presence  of  the  jus-  Eddy,  zx  Mont.  351.    Unless  defendant 

tice.    Wilson  v,   Davis,   i  Mich.  157;  has  been  served  with  process  and  ap- 

Beach  v.  Botsford.  i  Dougl.  (Mich.)  199;  pears    in    open    court    and    confesses 

Croose  v.   Derbyshire,   10  Mich.  479;  judgment.    Loth  v,  Faconesowich,  2% 

Cox  V.  Crippen,  13  Mich.  500.  Mo.  App.  72;  Chamberlin  v.  Mammoth 

1.  Minnesota. — Stat.  (1894),  §g  5019-  Min.  do.,  20  Mo.  96;  Franse  v.  Owens, 

SCSI.     See  also  list  of  statutes  cited  35  Mo.  334;  Davis  v.  Wood,  7  Mo.  163. 

mpr'g^  note  3,  p.  48.  INtftmdaiit  mnst  pMiOBaUj  appsar  be> 

S.  Missouri.  —  Rev.   Stat.    (1889),    ft  fore  the  justice  in  open   court.     Mo. 

6374.     See  also  list  of  statutes  cited  Rev.  Stat.  (1889),  §  6374. 

n^tf,  note  3,  p.  48.  4.  Ooatalaiag  bo  autbinity  to  oatir  «p 

Mist  ho  Ib  WrMag •  —  Oyster  v.  Shu-  Judgmeat  is  not  a  confession  of  judg- 

mate,  13  Mo.  %'io\  Semple,  etc.,  Mfg.  ment.     Loth  v.  Paconesowich,  33  Mo» 

Co.  V.  Thomas,  xo  Mo.  App.  459;  Mo.  App.  68. 
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due  on  account  (or  by  note^  as  the  case  may  be),  which  is  now  on  file 
with  said  justice.     Dated  the  twenty-fourth  day  oi  January ,  iZ97, 

Richard  Roe, 
Witness:  Banks  Belk^  and 

Abraham  Kent^  Justice  of  the  Peace.^ 

Form  No.  ^045.' 

To  Abraham  Kent,  one  of  the  Justices  of  the  Peace  in  add  for  the 
County  of  Cheshire. 
I,  John  Doe^  do  hereby  confess  that  I  am  indebted  to  Richard  Roe 
in  the  sum  oi  fifty  dollars,  and  consent  that  record  thereof  be  made 
against  me  in  favor  of  the  said  Richard  Roe  and  execution  issue 
accordingly  (or  be  stayed  for  three  months^  or  as  the  parties  may  agree). 

John  Doe, 
Richard  Roe, 

Form  No.  6046.* 

^^^^  ^i^:\f^^^^^^'    \  Confession  of  Judgment  before  Justice  of 
agamsi  >•  ^^  Peace 

Sarah  Roe^  defendant.  ) 

To  Abraham  Kent^  Esq.,  one  of  the  Justices  of  the  Peace  of   the 
County  of  Suffolk-, 

Sarah  Roe  of  Northport^  town  of  Huntington^  county  of  Suffolk^ 
state  of  New  York^  hereby  confesses  judgment  in  favor  of  John  Doe^ 
the  above  named  plaintiff,  for  the  sum  oi  fifty  dollars,  besides  costs, 
and  authorizes  you,  the  said  justice  of  the  peace,  to  enter  up  judg- 
ment against  her  accordingly.  And  the  said  Sarah  Roe  states  and 
says,  that  the  indebtedness  for  which  the  said  judgment  is  hereby 
confessed  arose  upon  a  demand  upon  a  certain  contract,  to  wit :  The 
said  Sarah  Roe^  at  Northport  in  said  county  and  state,  on  the  second 
day  of  January^  iS9S,  bought  of  and  purchased  from  the  said  John 
Doe  certain  goods,  to  wit,  three  hundred  yards  ribbon  at  five  cents  per 
yard  and  seven  rolls  of  imitation  lace  trimmings  at  five  dollars  per 
roll,  making  a  total  indebtedness  of  fifty  dollars,  which  defendant 
promised  to  pay  plaintiff.  Said  goods  were  sold  and  delivered  by 
the  said  John  Doe  to  the  said  Sarah  Roe  at  the  time  and  place  afore- 
said ;  no  part  of  the  said  fifty  dollars  has  been  by  the  said  Sarah  Roe 
paid  to  the  said  John  Doe,  but  the  whole  of  said  amount  is  now  justly 
due  and  owing  from  the  said  Sarah  Roe  to  the  said  John  Doe;  [and 
the  said  indebtedness  was  contracted  by  the  said  Sarah  Roe  in  the 

1.  Haft  be  ligned  by  defendant  or  Xiiit  be  in  writiiig  and  filed  with  the 
some  person  by  him,  for  that  purpose  justice.  N.  Y.  Code  Civ.  Proc.,  §§ 
authorized.  Mo.  Rev.  Stat.  (1889),  §  3010,  301 1  (Birds.  Rev.  Stat.  (1896),  p. 
6274.  1803,  §  155).     And  by  the  justice    in- 

2.  Niw  Hampshire,  —  Pub.  Stat,  dorsed  as  follows:  **  Filed  this  ninth 
(1891),  c.  247,  §  16.  day  of  February^  \%g8.    Abraham  Kent^ 

8.  ConfiBiiion    by    Harried   Woman—  Justice  of  the  Peace." 
New  York.  —  Code  Civ.  Proc,  §  T273        Defendant  mnit  personally  appear  be- 

(Birds.  Rev.  Stat.  (1895),  p.  1738,  §  72).  fore    the  justice.     N.    Y.    Code    Civ. 

In  justices*  courts,  see  Code  Civ.  Proc.,  Proc,  §§  3010,3011  (Birds.  Rev.  Stat. 

§§  3010,  3011  (Birds.  Rev.  Stat.  (1895),  (1896),  p.  1803,  §  155). 
p.  1803,  §§  I54i  155). 
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course   of  her  trade  or  business  of  dressmaker  and  milliner,  which 
said  business  was  at  the  time  and  year  above  mentioned  by  her  car- 
ried  on    in    said   village  of  Northport  on   her   sole    and    separate 
account,  1^ 
Dated  at  Northport  in  said  county  this  ninth  day  of  February^  iS98. 

Sarah  Roe^ 
Witness:  Abraham  Kent^  Justice  of   the   Peace  of  the  Town  of 
HunHngtofty  in  said  county. 
[State  of  New  York,  \ 
County  of  5«/b/>^.  y^' 

Sarah  Roe^  being  nrst  duly  sworn,  says  that  she  is  one  of  the  par- 
ties in  the  above  and  foregoing  confession  of  judgment;  that  she  is 
honestly  and  justly  indebted  to  th^saXd  John  Doe  in  the  sum  oi  fifty 
dollars  over  and  above  all  just  demands  which  she  has  against  the 
said  John  Doe^  and  that  the  above  and  foregoing  confession  is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Sarah  Roe, 
Sworn  to  before  me  this  ninth  day  of  February,  iS98, 

Abraham  Kent,  Justice  of  the  Peace  of  Suffolk  County,  N,  Y. 
(Affidavit  of  John  Doe.)]^ 
(Agreement  to  stay  execution,)^ 

Form  No.  6047.* 
Sute  of  North  Dakota, 
County  of  Burleigh, 

To  Abraham  Kent,  a  Justice  of  the  Peace  of  said  County: 
I  hereby  confess  judgment  in  favor  of  John  Doe  and  against 

1.  That  indsbtadneM  wm  oontraotod  in  Code  Civ.  Proc,  §§  3010,  301 1  (Birds* 

MUM  of  juanled  wonuui*i  trade  or  busi-  Rev.  Stat.  (1896),  p.  1803,  §  155). 

oess,  or  for  the  benefit  of  her  separate  In  Aritona  and   Texas ^  the  plaintiff, 

estate,  was  necessary  to  be  stated  prior  his  agent  or  attorney,  shall  make  and 

to  N.  Y.  L.  (1884),  c  381.     Since  the  file  an  affidavit  in  writing,  signed  by 

passage  of  that  act,  however,  and  sub-  «him  as  to  the  justness  of  his  claim, 

sequent  acts  (Laws  (1892),  c.  594,  Laws  Rev.   Sut.   Ariz.   (1887),  §  1444;  Tex. 

(1896),  c.  272,  §  21),  the  matter  enclosed  Rev.   Stat  (1895),  art.  1648.     See  also 

by  [  Vdoes  not  seem  to  be  necessary.  Montgomery  v,  Barnett,  8  Tex.  144. 

S.  Mut  bo  iignod  by  the  defendant*  4.  Stay  of  ozooation  by  agroement  is 

N.  Y.  Code  Civ.  Proc.,  §§  3010,  3011  provided  for  by  N.  Y.  Code  Civ.  Proc., 

(Birds.  Rev.  Stat,  (1896),  p.  1803,  S  155).  |  3010  (Birds.  Rev.  Sut.  (1895),  p.  1803, 

S.  OonfeMloii  finr  moro  than  ilf^  dollars  §  154).     This  agreement  mav   be  evi- 

must   be   accompanied   with   the   affi-  denced   by  a  writing  as  follows,  an- 

davits  as  indicated  by  matter  within  [  ]  nexed     to    or     indorsed     upon      the 

in   the   text.     N.  Y.  Code  Civ.  Proc.,  confession  of  judgment: 

1 301 1  (Birds.  Rev.  Stat.  (1895),  p.  1803,  '*  ^^^  John  Doe  and  Sarah  Roe,  here- 

§  155).  by  agree  that   no  execution  shall   be 

Ilaintiff '■  aiBdaTit  must  also  accom-  issued  upon  the  judgment  which  may 

pany   the   confession   when  the  judg-  be  rendered  under  and  by  virtue  of  the 

ment  confessed  is  for  more  than  fifty  annexed  confession,  and  that  execution 

dollars,  which  affidavit  must  state  that  shall  be  stayed  thereon  for  six  months 

the  defendant  is  honesdy  and  justly  in-  from  the  date  of  the  judgment.     Feb^ 

debted  to  the  plaintiff  in  the  sum  speci-  ruary  qth,  18^.                  John  Doe, 

\                         fied   therein   over   and   above  all  just  Sarah  Roe,^ 

\                       demands    which    the    defendant    has  9.  North  Dakota. —  Rev.  Codes  (1895), 

>                       against  the  plaintiff,  and  that  the  con-  gg  6131,  6701. 

\                      fession  is  not  made  or  uken  with  in-  See  also  list  of  statutes  cited  supra^ 

J                     tent  to  defraud  any  creditor.     N.  Y.  note  2,  p.  48. 

75  Volume  5. 


|-  SS. 


6048.  CONFESSION  OF  JUDGMENT.  6048. 

myself  for  the  sum  of  Hghty-seven  dollars  and  twenty  cents,  which  is 
justly  due  to  the  said  John  Doe  from  me,  and  I  hereby  authorize  you 
to  enter  judgment  therefor  against  me.  This  confession  is  for  a 
debt  now  justly  due  from  me  to  the  said  John  Doe  arising  upon  the 
following  facts:  (Jlere  set  out  the /acts)-;  that  no  part  thereof  has 
been  paid  and  that  the  whole  thereof  is  now  due. 

Dated  at  Bismarck  this  twenty- first  day  of  December ^  i8P7. 

Richard  F^. 
State  of  North  Dakota^  \ 
County  of  Burleigh.       )  ^• 

Richard  Roe^  being  duly  sworn,  says  that  the  facts  stated  in  the 
within  confession  are  true. 

Richard  Foe. 

Subscribed  and  sworn  to  before  me  this  twenty-first  day  of  Decem^ 
ter^  iS97.  Abraham  Kenty  Justice  of  the  Peace. 

b.  After  Aetion  Commenoed^ — CognoTit.* 
(1)  Generally. 

Form  No.  6048.* 

In  the  Queen* s  Bench  (or  Common  Fleas  or  Exchequer  of  Fleas). 

Between  John  Doe^  plaintiff,  and 
Richard  Roe^  defendant. 
I  confess  this  action,  and  that  the  plaintiff  hath  sustained  damages 
to  the  amount  of  one  thtmsand  pounds  {the  damages  laid  in  the  declara^ 

1.  Louisiana,  ^  In  Dawion  v.  Babin,  Pub.  Gen.  Laws  (1S88),  art.   52,  §^  64, 

9   La.  Ann.   357,  the  confession  was  65.    Such  a  supersedeas  may  be  in  the 

held  to  be  sufficient  to  authorize  a  judg-  following  form : 

ment  against  the  obligors  and  to  dis-  **  State      of      Maryland^      Allegany 

pense    with    service    of    citation    and  County,  to  wit: 

petition.     Omitting  formal  parts,  the  "Tf^^  CharUs  Smith  t^n^  John  Jones^  do 

confession  was  as  follows:  confess  judgment  to  John  Doe  for  the 

**  We  waive  citation  and  service  of  sum  of  one  hundred  and  fifty  dollars  and 

petition,  and  confess  judgment  accord-  f^ty  cents,  damages  and  costs,  which 

ing  to  the  prayer  of    the  petition  of  were  recovered  by  the  said  John  Doe 

M,    V,  Betbtn  within  for  the   sum  of  on  the  tenth  day  of  April,  iS^^t  before 

three  hundred  and  thirfy-fz^  dollsLn  And  Abraham  Kent,  a  justice  of  the  peace 

ninety-two  cents,  with  interest  thereon  of  the  state  of  Maryland  in  and  for  the 

at  the  rate  of  eight  per  cent,  per  annum  county  of  Allegany  aforesaid,  the  debt 

from  the  first  day  oi  January,   18^,  and  costs  to  be  levied  on  our  goods, 

until  paid,  and  costs  of  suit,  with  stay  chattels,  lands  or  tenements  for  the  use 

of  execution  until  the  ist  of  December,  of  the  said  John  Doe  in  case  the  said 

18^.  March  i6th,\%4q.  Richard  Roe  shall  not  pay  and  satisfy 

James  C,  Dawson,  to  the  said  John  Doe  the  aK)resaid  judg- 

Mary  Ann  Dawson,  ment  and   costs   with  any  additional 

Signed  in  presence  of  costs  thereon  at  the  expiration  of  six 

Enos  Herbert**  months  from  the  date  of  said  judg- 

A   eonfBiilmi  of  Judgauat  by  way  «f  ment.      Dated    this  fifteenth    day    of 

npersodMS  of  a  judgment  or  decree  in  April,  18^.       Charles  Smith,    (seal) 

the  court  of  record  shall,  in  Maryland,  John  Jones,          (seal) 

be  a  lien  on  the  lands  of  the  persons  Test:   Samuel  Short, 

therein  named  from  the  time  such  su-  fVilliam  West** 

persedeas  is  filed,  in  like  manner  as  S.  Illinois,  —  For  form  of  narr  and 

ludgments  rendered  in   any  court  of  cognovit  in  Illinois  see  the  title  Bills 

law,  but  the  confession  shall  not  defeat  and  Notes,  vol.  3,  Form  No.  4181. 

the   lien    of   the    original    judgment.  8.  Cognovit  In  Assunpsit. — This  is  the 
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lium,  or  sum  indorsed  as  the  debt  on  the  back  of  the  writ,  if  the  cognovit  be 
gwen  before  the  declaration)^  besides  his  costs  and  charges  in  this 
behalf,  to  be  taxed  by  one  of  the  masters  (^r,  if  already  taxed  or 
agreed  on^  say^  "  to  the  amount  of  one  thousand  pounds  ");  and  in  case 
I  shall  make  default  in  payment  of  the  sum  of  one  thousand  pounds 
{the  real  debt\  being  the  debt  in  this  action,  together  with  the  said 

costs,  on  the day  of next,  the  plaintiff  shall  be  at 

liberty  to  enter  up  judgment  for  the  said  sum  of  one  thousand  pounds 
(the  sum  confessed;  or^  if  in  debt  and  the  whole  debt  be  confessed^  say^ 
^  the  said  debt "),  together  with  the  said  costs  and  also  the  costs  of 
entering  up  such  judgment,  and  shall  also  be  at  liberty  thereupon 
forthwith  to  sue  out  execution  for  the  said  sum  of  one  thousand 
pounds  (the  real  debt)  and  the  said  costs,  together  with  the  amount  of 
the  costs  of  such  execution,  officers'  fees,  sheriff's  poundage,  costs 
of  levying,  and  all  other  incidental  expenses:  And  I  do  hereby 
undertake  not  to  bring  any  writ  of  error,  nor  file  any  bill  in  equity, 

form  set  out  in  full  in  Chit.  F.  (1847),  to  be  taxed  by  one  of  the  masters),    (If 

p.  308,  and  may  be  readily  adapted  for  the  defendant  confesses  mesne  profits ^pro- 

use  in  such  states  as  have  no  statutory  ceed  thus:     **  And  also  that  the  said 

provisions    governing    confessions   of  fohn  Doe  hath   sustained  damage  to 

judgment  where  the  common  law,  as  £1^000  for  the  mesne  profits  of  the  [said 

recognized  in  the  United  States,  is  the  parcel  of  the]  premises  aforesaid,  which 

rule  of  practice.  have  or  might  have  accrued  or  shall  or 

OognoTit  in  Debt.  —  The  form  of  this    may  accrue,  from  the day  of 

cognovit  as  given  in  Chit.  F.  (1847),  p.  (the  day  of  the  demise  in  the  declaration) 

309,  is  as  follows:    (Title  of  court  and    down  to  the  day  of next.") 

cause  as  in  Form  No^  6048^    **  I  confess  And  in  case  I  shall  make  default  in 

the  debt  in  this  cause  to  the  amount  of  delivering  up  possession  of  the  \said 

£i„ooo  {or,  if  part  only ,  say,    *I   con-  parcel  of  the]  premises  aforesaid,  or  in 

fess  that  I  owe  to  the  above  mentioned  the  payment  of  the  said  sum  of  £1,000 

plaintiff  £1^000^  parcel  of  the  debt  by  for  damages  and  costs,  as  aforesaid  (or 

him  in  his  declaration  in  this  action  de-  for  damages  as  aforesaid,  together  with 

manded  '1,  and  that  the  plaintiff  hath  the  costs  to  be  taxed  as  aforesaid)  on  the 

sustained  damages  to  the  amount  of    day  of  next,  then  the  said 

one  shilling  on  occasion  of  the  detain-  fohn  Doe  shall  be  at  liberty  to  enter  up 

ing  thereof,  besides  his  costs."     (Con-  judgment  for  his  term  (or  terms)  of  and 

eluding  as  in  Form  No,  6048,)  in  the  [said parcel  ofthe\  premises  afore- 

OognoTit  in  lyaetmant.  —  The  form  of  said,  and  for  his   said  damages  and 

this    cognovit    as    given    in  Chit.   F.  costs  above  acknowledged,  as  also  for 

(1847),  P-  S^^i  1^  AS  follows:  the  costs  of  entering  up  such  judgment 

(Title  of  court  eu  in  Form  No,  6048*)  and  of  suing  out  execution,  and  that 

Between  y<?Ai>  Z>^,  on  the  demise  of  he  shall  also  be  at  liberty  thereupon 

Samuel  Short,  plaintiff,  and  forthwith  to  sue  out  execution  for  the 

fohn  Styles,  defendant.  '  same,  together  with  sheriff's  poundage, 

I  confess   this  action,  and  that  the  costs  of  levy,  and  all  other  incidental 

9^d  fohn  Doe  is  entitled  to  recover  his  expenses.     And  I  do  hereby  agree  (if 

ittai  (or  terms)  yet  to  come  of  and  in  defendant  have  pleaded,  say,  '*to  with- 

messuages,  etc.  (at  in  the  declaro'  draw  the  plea  by  me  pleaded  in  this 

tion,  or  part  of  them),  with  the  appur-  action,  and")  not  to  bring  any  writ  of 

tenances,  situate  in ,  in  the  county  error,  or  file  any  bill  in  equity,  and  that 

of ,  [part  of'\  the  tenements  men-  it  shall  not  in  any  case  be  necessary  to 

tioned  in  the  declaration  in  this  cause;  revive  the  judgment  entered  upon  this 
and  also  that  the  said  fohn  Doe  hath  cognovit,  either  by  scire  facias  or  other- 
sustained  daoaag^e  by  reason  of  the  wise,  notwithstanding  execution  there- 
trespass  and  ejectment  (or  trespasses  on  may  not  have  issued  within  a  year 
<ind  ejectments)  in  the  said  declaration  after  the  signing  thereof, 
mentioned,  to  one  shilling,  besides  his  Dated"  (concluding  as  in  Form  No. 
costs  of  suit  in  this  behalf  to  £1,000  (or  604S). 

Tl  Volume  5. 


6049.  CONFESSION  OF  JUDGMENT.  6050* 

nor  do  any  other  matter  or  thing  to  delay  the  said  plaintiff  from 
entering  up  his  judgment  or  suing  out  execution  thereon,  as  aforesaid; 
also  that  it  shall  not  at  any  time  or  in  any  event  be  necessary,  pre- 
vious to  issuing  the  said  execution,  to  revive  the  said  judgment,  or 

to  sue  out  or  execute  any  writ  of  scire  facias.      Dated  this 

day  of i\ 


Richard  Roe, 

Signed  by  the  above  named  Richard  Roe  in  the  presence  of  me, 
the  undersigned  Jeremiah  Mason^  one  of  the  attorneys  of  the  court 

of  -i ,  at  Westminster y  expressly  named  by  the  said  Richard  RoCy 

and  attending  at  the  execution  thereof  at  his  request,  to  inform  him 
of  the  nature  and  effect  hereof  before  the  same  was  executed;  and 
I  hereby  declare  myself  to  be  attorney  for  the  said  Richard  Roe^  and 
that  I  subscribe  this  attestation  as  such  his  attorney. 

Jeremiah  Mason, 

Form  No.  6049.* 

f^incf^     (  1°  ^^«  Court  oj  Common  Pleas  of  Allegheny  County, 
Ri^^rdRoe,\  February  T^vm,  im,     ^0,102, 

On  this  ninth  day  of  February y  iS98y  comes  now  the  defendant 
Richard  Roe  and  hereby  confesses  judgment  in  the  above  action  in 
favor  oi  John  DoCy  the  plaintiff,  against  himself  for  the  sum  of  five 
hundred  dollars  and  costs  of  suit,  with  a  release  of  errors  and  with  a 
stay  of  execution  according  to  law. 

Richard  RoCy  Defendant 

(2)  With  a  Relict  a  Verificatione. 

Form  No.  6050.* 

In  the  Queen* s  Bench  (or  Common  Pleas  or  Exchequer  oJ  Pleas), 

Between  John  DoCy  plaintiff,  and 
Richard  RoCy  defendant 
I  do   hereby  agree  to  withdraw  the  plea  (or  demurrer)  by  me 
pleaded  in  this  cause,  and  do  confess  this  action  (or  the  debt  in  this 
cause),     (^Concluding  cu  in  Form  No,  6O4S,) 

\,  Pennsylvania.  —  i    Troub.    &    H.  (Addressed  to  F,  A,  McCalnnmt,  Esq, ^ 

Pr-.  §§  424-433.     See  also  list  of  sUt-  Prothonctary.) 

utes  cited  supra,  note  2,  p.  48.  S.  Oognovit   with  a  BdUeta   Variflea- 

Written  ordnr  flnr  oonfMion  of  jndg-  tione.  —  This  is  the    form  set  out  in 

ment  in  McCalmont  v.  Peters,  13  S.  &  Chit.  F.  '(1S47X  p.   309,   and  may  be 

R.  (Pa.)  196,  was  as  follows:  readily  adapted    for    use  in  jurisdic- 

*'  Common  Pleas  of  Venango  County,  tions  where  the  common   law  is  the 

of  the  February  Term,  i%Ma,     Debt  ten  rule  of  practice. 

thousand  dollars.  BdUota  Verifloatione  to  a  Bqolndar  and 

Richard  Peters,  Jr.  A  Plea.  —  The  following  form  is  given  in 

V.                  J.  Chit.  F.  (1847).  p.  310: 


tters,   ) 


Thomas  R.  Peters,   )  ^* Richard  Roe  )     And  thereupon  the  de- 

I  do   hereby  confess    judgment  in  ats.        >  fendant,  inasmuch  as  he 

favor  of  the  plaintiff  above  named  for  John  Doe,    )  cannot  deny  that  the  re- 

the  sum  of  ten  thousand  dollars,  and  jomder    to    said    replication    of    the 

authorize  the  prothonoury  of  said  court  plaintiff  to  the  said  plea  of  the  said  de- 

to  enter  the  same  as  of  February  Term,  lendant  by  him  (secondly)  above  pleaded- 

z&9^.     Dated  April  24th^  \%m2,  in  bar,  and  the   matters  therein  con- 

Thomas  R,  Peters^  defendant."  tained,  in  manner  and  form  as    the 
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2.  By  Attorney.^ 

Form  No.  6051.* 

Circuit  Court  of  Cook  County.  February  Term,  a.  d.  i8P<9. 

same  are  above   stated  and  set  forth,  not  to  bring  any  writ  of  error  in  this 

are  not  sufficient  in  law,  freely  here  in  cause,  or  file  any  bill  in  equity,  or  do 

court  relinquishes  the  said  rejoinder  any  other  matter  or  thing  whereby  the 

and  the  said  plea  of  the  defendant  by  plaintiff  may  be  delayed  in  entering 

him  {secondly)   above   pleaded   in   bar,  up  his  judgment  or  suing  out  execu- 

and  wholly  abandons   all  verification  tion  thereon  as  aforesaid,  also  that  it 

thereof:  Therefore  let  no  regard  what-  shall  not  at  any  time  or  in  anv  event 

ever  be  further  had  to  the  said  plea  of  be  necessary,  previous  to  issumg  the 

the  defendant  by  him  {secondly)  above  said  execution,  to  revive  the  said  judg- 

pleaded  in  bar,  or  to  the  said  rejoinder  ment,  or  to  sue  out  or  execute   any 

to    the    said    replication    to  the    said  writ  of  scire  facias. 

(second)  plea. "  Dated  this day  of ,  A.  D. , 

OogMyvit  by  Two  DelinidaiitB  in  Debt,  Richard  Roe. 

tks  Debt  Payable  by  InstalmentB,  with  a  Edward  Fox. 

Baliota  Variiioatioiie.  —  The  form  of  this  Signed  "  {concluding  as  in  Form  No, 

cognovit  as  given  in  Chit.  F.  (1847),  p.  604S). 

309,  is  as  follows:  1.  Delaware.  —  When     judgment     is 

(Title  of  court  and  cause  as  in  Form  confessed  by  virtue  of  a  warrant  of  at- 

No,  60S0.)    **We  confess  the  debt  in  torney  for  a  penalty,  the  attorney  con- 

this  cause  amounting  to  ;(^/,ooo,  and  fessing  the  judgment  shall,  in  a  written 

that  the  plaintiff  has  sustained  dam-*  direction  to  the  officer    entering    the 

ages  to  the  amount  of  one  shilling  on  judgment,  set  down  the  real  debt,  and 

occasion  of  the  detaining  thereof,  be*  the  time  from  which  interest  is  to  be 

sides  his  costs    and    charges   in   this  calculated;  which  shall  be  entered  by 

behalf,  amounting  to  £1,000  (or  to  be  the  said  officer  upon  the  docket  of  the 

taxed,  etc.,  as  in  Form  No.  6048),  and  judgment.     Del.   Laws  (1893),  p.   8iz, 

judgment  may  be  forthwith  entered  up  c.  no,  §  14. 

for  the  said  debt  and  costs,  and  the  No  declaration  shall  be  necessary, 
costs  of  entering  up  the  said  judg-  nor  shall  any  cognovit  be  required  for 
ment;  and  we  and  each  of  us  hereby  the  confession  of  any  judgment.  Del. 
agree  to  pay  the  said  debt  and  costs  L.  (1893),  p.  795,  c.  106,  §  32. 
by  the  following  instalments,  that  is  to  Tennetiee.  —  The  debtor  may  author- 
say,  the  sum  of  £1,000^  part  thereof,  ize  any  person  to  confess  judgment  for 

on  the  day  of now  next  en-  him.     Tenn.  Code  (1896),  §  4706. 

suing;  the  further  sum  of  £1,000,  other  For  other  states  in  which  provisions 

part  thereof,  on  the day  of  every  exist  relating  to  confession  of  judgment 

succeeding  month,  until  the  whole  of  by  attorneys  see  list  of  statutes  cited 
the  said  debt  and  costs  be  fully  paid  supra,  note  2,  p.  48. 
and  satisfied;  it  being  hereby  under-  GonoliiBiveiieM  of  ConfeiiioiL  —  A  con- 
stood  and  agreed  that  no  execution  is  fession  of  judgment  by  an  attorney  of 
to  issue  on  the  said  judgment  until  record  is  conclusive  until  traversed  and 
default  be  made  by  us,  or  either  of  us,  found   untrue.     Devant  v.  Carlton,  57 
in  the  payment  of  the  said  instalments,  Ga.  489.     The  confession  in  that  case 
or  any  or  either  of  them,  on  the  days  was:    ''We  confess  judgment  to  the 
and  at  the  times  they  respectively  be-  plaintiffs  for  the  sum  of  tvfo  thousand 
come  due  and   payable  as  aforesaid,  and  twenty  dollars  principal,  nine  hun^ 
when  the  plaintiff  shall  be  at  liberty  dred  and  fifty-four  ^o^X^s^Kndi  fifty-nine 
thereupon  forthwith  to  sue  out  execu-  cents  interest  and  costs  of  suit, 
tion  for  the  same,  and  for  the  whole  of  P*  B,  6*  T.  W,  Robinson, 
the  said  debt  and  costs  that  remain  Defendant's  Attorneys." 
unpaid,  together  with  the  amount  of  9.  Illinois,  —  Starr  &  C.  Anno.  Stat, 
officers'  ices,  sheriff*  s  poundage,  costs  (1896),   p.   3083,  par.   66.     See  list  of 
of  levying,  and  all  other  incidental  ex-  statutes  cited  supra,  note  2,  p.  48. 
penses.     And  we  hereby  agree  to  with-  Consult  also  the  title  Bills  and  Notes, 
draw  the  plea  (or  demurrer)  pleaded  vol.  3.  Form  No.  4181. 
^y  OS  in   this  action,  and  undertake  In   Keith  v.  Kellogg,  97  111.  151,  the 
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Richard  Roe  \ 

ads         >-  Cognovit 
John  Doe.    ) 

And  the  said  Richard Roe^  defendant  in  the  above  entitled  suit,  by 
Jeremiah  Mcuon^  his  attorney,  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  waives  service  of  process,  and  says  that  he 
cannot  deny^  the  action  of  the  said  plaintiff,  nor  but  that  he,  the 
said  defendant,  did  undertake  and  promise,  in  manner  and  form  as 
the  said  plaintiff  has  above  complained  against  him,  nor  but  that  the 
said  plaintiff  has  sustained  damages  on  occasion  of  the  nonperform- 
ance of  the  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  including  the  sum  of  one  hundred  doUsirSj  for  his  reason- 
able attorney's  fees  for  entering  up  this  judgment,  over  and  above 
his  other  costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended  to  the  amount  of  one  thousand  dollars  zxidi  fifty  cents;'  and 
the  said  defendant  further  agrees  that  no  writ  of  error  or  appeal 
shall  be  prosecuted  on  the  judgment  entered  by  virtue  hereof,  nor 
any  bill  in  equity  filed  to  interfere,  in  any  manner,  with  the  operation 
of  said  judgment,  and  that  he  hereby  releases  all  errors  that  may 
intervene  in  entering  up  the  same,  or  issuing  the  execution  thereon, 
and  consents  to  immediate  execution  upon  such  judgment. 

Jeremiah  Masony  Defendant's  Attorney. 

cognovit,   omitting  the  fonnal  parts,  fessed  in  vacation,  plaintiff  must  file  a 

was  as  follows:  declaration  on   his    cause    of    action. 

"  And  the  said /Ttfr/iry  ^.  Z^/i^ri/,  de-  Stein  ».  Good,  i6  111.   App.  516.     The 

fendant  in  the  above  entitled  suit,  by  following  form  of  declaration  may  be 

George  J.  Munroe^  his  attorney,  comes  used: 

and  defends  the  wrong  and  injury,  *'  Circuit  Court  of  Cook  County. 
when,  etc.,  and  waives  service  of  November  Term,  1897. 
process,  and  says  that  he  cannot  deny  State  of  Illinois^  \ 
the  action  of  the  said  plaintiffs,  nor  but  Cook  County.  \ 
that  he,  the  said  defendant,  did  under-  John  Doe,  the  plaintiff  in  this  suit,  by 
take  and  promise  in  manner  and  form  Jeremiak  Mason,  his  attorney,  complains 
as  the  said  plaintiffs  have  above  com-  oi  Richard  Roe,  defendant  in  this  suit, 
plained  against  him,  nor  but  the  said  in  a  plea  of  trespass  on  the  case  on 
plaintiffs  have  sustained  damages  on  promises,  for  that  whereas,  the  said  de- 
occasion  of  the  nonperformance  of  the  fendant  heretofore,  to  wit,  on  the  first 
several  promises  and  undertakings  in  day  of  September,  in  the  year  of  our 
the  said  declaration  mentioned,  includ-  Lord  one  thousand  eight  hundred  and 
ing  the  sumof$/ao  for  their  reasonable  ninety-six,  at  Chicago,  to  wit,  at  Chicago 
attorney's  fees  for  entering  upthis  judg-  in  the  county  aforesaid,  made  a  certam 
ment,  over  and  above  their  other  costs  note  in  writing,  commonly  called  a 
and  charges  by  them  about  their  suit  in  promissory  note,  bearing  date  the  day 
this  behalf  expended,  to  the  amount  of  and  year- last  aforesaid,  and  then  and 
%4,22i,o2"  there  delivered  the  said  note  to  the  said 

1.  Cognovit  containing  words'*  I  cannot  plaintiff,  in  and  by  which  said  note  the 

deny  "  is  sufiScient  to  authorize  the  clerk  said  defendant  by  the  name,  style  and 

to  enter  up  the  judgment.     Lewis  v,  description  ot  Richard  Roe,  promised  to 

Barber,  21  111.  App.  638.  pay  to  the  order  of  said  plaintiff,  by  the 

3.  ConfMsiononghtto  bcfbr  A  spooiflad  name,   style  and  description    oi  John 

ium,  and  there  is  no  power  to  enter  a  Doe,  after  the  date  thereof,  the  sum  of 

judgment  on  a  cognovit  for  an  uncertain  seven  hundred  dollars  for  value  received, 

and  unliquidated  amount.      Little  v,  with  interest  at  six  per  cent,  from  date 

Dyer,  138  111.  272.  thereof.     And  whereas,  also,   the  said 

Declaration.  —  Under  the  Illinois  stat-  defendant    afterward,   to   wit,    on  the 

ute  authorizing  judgments  to  be  con-  same  day  and  at  the  place  aforesaid,  to 
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Form  No.  6053. > 
John  Doe     1 

ag^nst       V  In  the  Circuit  Court  of  Allegany  County,  Maryland, 
Richard  Roe.  ) 
To  the  Clerk  of  the  Circuit  Court  of  Allegany  County: 

This  case  is  to  be  docketed  by  consent  as  of  the  February  term, 

/  i8P7,  the  appearance  of  Daniel  Webster^  attorney  for  the  defendant^ 

entered,  and  a  judgment  by  confession  entered  in  favor  of  the  plain* 

tiff  for  the  sum  of  twelve  hundred  dollars  with  interest  from  \ht  first 

day  of  December^  z8P7,  together  with  costs  of  suit. 

Jeremiah  Mcuon^  Attorney  for  Plaintiff. 
Daniel  Webster^  Attorney  for  Defendant. 
{Order  of  court. y 

Form  No.  6053.* 

State  of  Michigan^  Circuit  Court  for  the  County  of  Montcalm 

John  Doe 

against 

Richard  Roe. 

And  the  said  Richard Roe^  defendant  in  the  above  entitled  suit,  by 
Daniel  Webster^  his  attorney,  comes  and   defends  the  wrong  and 
injury,  when,  etc.,  and  says  that  he  cannot  deny  the  action  of  the  said 
plaintiff,  nor  but  that  he  the  said  defendant  did  undertake  and  prom- 
ise in  manner  and  form  as  the  plaintiff  in  his  complaint  complains 
against  him,  nor  but  that  the  said  plaintiff  has  sustained  damages  on 
account  of  the  nonperformance  of  the  several  promises  and  under- 
wit, at  said  county,  made  and  executed    ant,  although  often  requested,  etc.,  has 
a  power  of  attorney,  and  attached  the    not  yet  paid  the  said  sum  of  money  or 
same  to  said  note,  by  which  power  of    any  part  thereof  to  the  said  plaintiff, 
attorney  ^fVAar^/^0^,  the  said  defend-    but  so  to  do  has  heretofore  wholly  re- 
Mt,  aathorized   any   attorney  of  any    fused  and  still  does  refuse,  to  the  dam- 
coart  of  record  to  appear  for  him  in    age  of  the  said  plaintiff  of  the  sum  of 
>^d  court  at  any  time  after  the  date  of    one  thousand  dollars,  and  therefore  he 
<aid  note  and  confess  a  judgment,  with-    brings  suit,  etc. 
oat  process  in  favor  of  the  holder  of  Olitfer  Ellsworth^ 

nid  note,  for  such  amount  as  may  ap-  Plaintiff's  Attorney.** 

pear  to  be  due  thereon,  with  costs  and  1.  Maryland.  —  Pub.  Gen.  Laws 
/■^percent,  attorney's  fees.  By  rea-  (1888),  art.  17,  g  50. 
son  whereof  and  by  force  of  the  statute  3.  Order  «f  oout  for  entry  of  judgment 
in  soch  case  made  and  provided  the  said  upon  order  of  counsel  may  be  m  the 
defendant  became  liable  to  pay  to  the  following  words  :  "  This  ninth  day  of 
Mid  plaintiff  the  said  sum  of  money  in  February^  i8<^,  it  is  ordered  by  the  court 
the  said  note  specified,  according  to  the  that  the  clerk  of  the  Allegany  Circuit 
tenor  and  effect  of  the  said  note  and  Court  enter  a  judgment  by  confession, 
power  of  attorney,  and,  being  so  liable,  as  agreed  to  by  the  attorneys  of  the  re- 
the  said  defendant  in  consideration  spective  parties  in  this  case,  as  shown 
toereof  afterward,  to  wit,  on  the  same  by  their  accompanying  order  and  agree- 
day  and  year  last  aforesaid,  and  at  the    ment/* 

place  last  aforesaid,  undertook  and  8.  Michigan. — Judgments  may  be 
^'^  tnd  there  faithfully  promised  the  entered  in  any  circuit  court  in  vacation 
*^id  plaintiff  well  and  truly  to  pay  unto  as  well  as  in  term,  upon  a  plea  of  con- 
jee said  plaintiff  the  said  sum  of  money  fession,  signed  by  an  attorney  of  such 
|B  the  said  note  specified,  according  to  court,  although  there  be  no  suit  then 
^  tenor  and  effect  of  said  note  and  pending  between  the  parties.  How. 
power  of  attorney:  yet  the  said  defend-    Anno.  Sut.  (i88a),  g  7662. 
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takings  in  the  said  declaration  mentioned  in  the  sum  of  twi 
dred  dollars  damages,  together  with  all  costs  and  charges 
about  his  suit  in  this  behalf  expended;  and  the  said  defendant 
agrees  that  no  writ  of  error  or  appeal  shall  be  prosecutec 
judgment  entered  by  virtue  ^hereof,  and  he  hereby  releases  a) 
that  may  intervene  in  entering  up  the  same  or  issuing  e^ 
thereon  and  consents  to  immediate  execution  on  such  judgm 
Dated  this  tdnih  day  of  February ^  iS98, 

Daniel  Webster^  Defendant's  Attc 

Form  No.  6054.1 

State  of  New  Jersey^      Circuit  Court  of  the  Term  of  December ^ 
Essex  County. 

John  Doe    ) 
against      >  In  Case, 
Richard  Roe,  ) 

The  said  defendant  comes  and  relinquishes  his  said  plea 
above  pleaded*  and  confesses  the  action  of  the  said  plaintiff : 
sents  that  judgment  be  entered  against  him  for  the  sum  of, 
dred  and  fifty  dollars  of  damages,  together  with  costs  of  suit  to  I 

Daniel  Webster^  Attorney  of  Defei 

1.  New  Jersey, — Gen.  Stat.  (1895),  p.  charges  by  him  about  his  su 

2534>  §  3*   Sc^  ^Iso  list  of  statutes  cited  behalf  expended,  to  eight  km 

supra^  note  2,  p.  48.  fifty  dollars,  and  consents  t) 

Another  form  of  oognovit,  which  may  ment  be  entered  in  said  actioi 

be  used  in  New  Jersey,  is  as  follows:  of  the   plaintiff  and  against 

'^ Essex  dounty  Circuit  Court.  said   defendant,  for  the   sun 

Of  the  February  Term,  i^gS,  hundred  and  fifty  dollars,  bcs 

Richard  Roe  \  of  suit  to  be  taxed. 

against      >  In  Ccue,  Daniel  Webs 

John  Doe,    )  Defendant's  Atl 

And  the  said  defendant,  Richard  Roe,  Ai&daTit  of  Plalntiir  —  Form 

hy  Jeremiah  Mason^  his  attorney,  comes  aflSdavit  required  by  New  Jc 

and    defends  the  wrong  and   injury,  Stat.  (1896),  p.  174,  §  11,  to  a ui 

when,  etc.,  and  confesses  the  action  of  entry  of  a  judgment  by  confe 

the  plaintiff  and  that  he  has  sustained  be  as  follows,  to  wit: 

damages  by  reason  of  the  nonperform-  *''John  Doe     \  In  Debt.     Ess 

ance  of  the  promises  and  undertakings  against       >     Court.     On 

in  the  plain tiiTs  declaration  mentioned  Richard  Roe,  )      Warrant  of 

to  the  amount  of  five  hundred  dollars,  Essex  County,  ss. 

and  he  hereby  confesses  judgment  in  John  Doe,  of   full   age,    b 

favor  of  the  said  plaintiff  for  the  sum  of  sworn,  on  his  oath,  saith  tha 

five  hundred ^o\\9LTs,h^s\^^s  Qosts  oi  s\x{t  consideration  of  a  certain  p 

to  be  taxed.           Jeremiah  Mason,  note  made  by  Richard  Roe,  tl 

Defendant's  Attorney."  ant  in  this  cause,  dated  y«/ 

In  (Jorenant  —  In  Kow  Jersey.  —  {Com-  18^,  payable  on  demand  t 

mencing  as  in  Form  No,  60J4,  and  con-  John  Doe  or  order,  for  value 

tin  uing  down  to,*  except  the  substitution  of  without  defalcation  or  discov 

word  '*  Covenant*'  for   **  Case"   in   the  sum  oi  five  hundred  AoWa^x^  \ 

title)  *'and  confesses  that  the  said  agree-  est,  a  copy  whereof  is  anne: 

ment  or  guarantee  in  the  declaration  declaration  in  this  cause,  ai 

set  forth  is  his  deed  and  that  the  plain-  amount  due  on  which,  beini 

tiff  has  sustained  damages  by  reason  dred  and  ten  dsA\KX%,  judgmei 

of  the  breaches  in  the  declaration  as-  to  be  confessed  to  the  plaint 

signed,  over  and  above  his  costs  and  cause,   by    the  defendant   t 
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Form  No.  6055  J 

"m^&^nty:..  \  I"  »^«  Court ./  Con^n^on  Pleas, 

John  Doe ^  plaintiff,      ) 

against  >  Defendant's  answer. 

BichariRoe^  defendant. ) 

I,  Datdd  Webster,  an  attorney  at  law  duly  admitted  to  practice  in 
the  several  courts  of  record  in  the  state  of  OliiOj  by  virtue  of  the  war- 
rant of  attorney  attached  to  the  foregoing  petition,  hereby  enter  an 
appearance  for  the  said  defendant  in  the  suit  of  John  Doe,  plaintiff, 
against  Richard  Roe,  defendant,  and  do  hereby  waive  the  issuance 
and  service  of  process  herein,  and  do  confess  judgment  in  favor  of  said 
John  Dot  against  the  said  Richard  Roe,  for  the  sum  of  ^;i^  hundred  and 
Jour  dollars,^  and  ten  cents,  damages,  being  the  amount  due  as  prin- 
cipal and  interest  on  the  said  promissory  note,  and  also  for  costs  of 
suit    I  do  hereby  release  all  errors  and  waive  all  right  of  appeal. 

Daniel  Webster,  Defendant's  Attorney. 

I>omtl  Webster  ^\i\%  attorney.by  virtue  of  Stating  debt  to  be  justly  due  is  sufficient 

aspedal  warrant  of  attorney,  made  and  without  stating  that  it  is  justly  owing, 

executed  by  the  said  defendant,  dated  Reading  v.  Reading,  24  N.  J.  L.  358; 

the /rj/ day  of  November,  a.  d.  i8^,  Mulford  v.  Stratton,4i  N.  J.  L.  466. 

is  as  follows:   For  goods,  wares  and  1.  Ohio, — Bates' Anno.  Stat.  (1897), 

merchandise  sold  and  delivered  to  the  §§  5321-5325. 

Mid  Richard  Roe  by  SBXdJohn  Doe  dur-  Defendant  must   penonally  appear  in 

ingthe  months  of  May  And  June,  1897,  oourt  to  authorize  a  judgment  by  con- 

^d  this  deponent  further  saith  that  the  fesslon  under  Bates'  Anno.  Stat.  (Ohio, 

jaid  sum  of  Jive  hundred  and  ten  dol-  1897),  §  5231. 

^  is  jastly  and  honestly  due  and  2.  Judgment  for  a  greater  inm  than 

owing  by  the  said  defendant  to  the  said  shown  to  be  the  amount  due  under  the 

piainiifif,  and  that  the  said  judgment  is  cause  of  action  as  stated  in  the  record 

not  confessed  to  answer  any  fraudulent  is  erroneous.     Rosebrough  z^.  Ansley, 

intent  or  purpose,   or  to  protect  the  35  Ohio  St.  107. 

propeny  of  the  said  defendant  from  his  A  petition  duly  veriiled  should  be  filed 

other  creditors.                     John  Doe,  when  a  judgment  by  confession  under 

Sworn  and  subscribed  before  me  this  a  warrant  of  attorney  is  sought.     Sid- 

««M  day  of  February^  1897,  at  Newark,  ney  First  Nat.  Bank  v.  Reed,  31  Ohio  St. 

/--.  %                     Norton  Porter,  435.      Such  petition  may  be  as  follows: 

^^                        Notary  Public.  **  The  State  of  Ohio,    \  In  the  Court  of 

This  affidavit  was  produced  before  Hamilton  County,  ss.  )    Common  Pleas* 

me  at  the  time  of  confessing  judgment  John  Doe,  plaintiff,      \  plaintiff's 

in  this  action.  against                 \  p-tuj*^ 

John  Marshall,  Circuit  Judge.'*  Richard  Roe,  defendant.  )  *^"«ion. 

The  affidavit  is  a  prerequisite  to  the  SzXdJohn  Doe,  plaintiff,  complains  of 

entry  of  judgment  and  essential  to  its  said  Richard  Roe,  defendant,  for  that 

Talidity.  Clapp  v.  Ely,  27  N.  J.  L.  555.  the  said  defendant,  on  theyfrj/  day  of 

The  consideration  must  be  shown  in  February,   1897,    at    Cincinnati,  in   the 

the  affidavit.     Latham  v,  Lawrence,  11  state  of  Ohio,  for  value  received,  made 

N.  J.  L  322;  Scudder  v,  Coryell,  10  N.  his  certain  promissory  note  in  writing 

tL.  340;  Woodward  v.  Cook,  6  N.  J.  of  that  date,  together  with  a  warrant 
160.  of  attorney,  which  said  promissory 
It  is  not  a  sufficient  setting  forth  a  note,  together  with  all  the  indorsements 
consideration  of  a  bond  on  which  judg-  thereon,  and  said  warrant  of  attorney 
nent  is  confessed  to  state  that  it  is  a  are  hereto  attached,  marked  Exhibit 
promissory  note  given  by  the  defendant  A  and  hereby  made  a  part  of  this  peti- 
te A,  and  by  him  indorsed  to  plaintiff,  tion;  and  that  the  said  defendant  then 
leading  v,  Reading,  24  N,  J.  L.  359.  and  there  delivered  the  said  promissory 
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Form  No.  6o56,> 

(  Title  of  court  and  cause  as  in  Form  No,  6094-^  I,  Jeremiah , 
attorney  ior  Richard  Roe^  above  named  defendant,  on  this  mt 
of  February y  i8P(^,  do  hereby  enter  an  appearance  for  the  said  c 


note  and  warrant  of  attorney  to  the  said 
plaintiff,  and  thereby  promised  to  pay 
to  the  said  plaintiff,  or  order,  atu  year 
after  the  date  thereof,  the  sum  of  Jive 
kundred  &o\\ats^  with  interest  thereon, 
at  the  rate  oifour  per  cent,  per  annum, 
which  period  has  since  elapsed,  yet 
said  defendant  has  not  paid  said  sum 
of  money  or  any  part  thereof  to  said 
plaintiff,  although  often  requested  so 
to  do;  and  said  plaintiff  further  says 
that  the  full  amount  of  Jive  hundred 
dollars,  with  interest  as  aforesaid,  is 
now  due  thereon  and  wholly  unpaid; 
that  he  has  never  parted  with  the 
ownership  of  said  promissory  note,  and 
that  he  is  still  the  legal  owner  and 
holder  thereof. 

Wherefore,  said  plaintiff  prays  judg- 
.ment  against  said  defendant  for  the 
sum  of  J^c'^  ^«iM/r^^  dollars,  with  inter- 
est  thereon,  at  the  rate  of  Jour  per 
cent,  per  annum,  from  the  ^rj/ day  of 
February ,  1897. 

Oliver  Ellsworth^ 
Plaintiff's  Attorney. 
The  State  of  Okio^      )  Plaintiff's  attor^ 
Hamilton  County,  ss.  )     ney's  affidavit. 

Oliver  Ellsworth^  being  duly  sworn, 
says,  that  he  is  the  attorney  of  record 
of  the  plaintiff  named  in  the  above  and 
foregoing  petition;  that  this  suit  is 
brought  upon  an  instrument  of  writ- 
ing for  the  payment  of  money  only,  to 
wit,  upon  a  promissory  note;  that  said 
instrument  of  writing  is  in  possession 
of  him,  the  said  Oliver  Ellsworth,  and 
that  he  verily  believes  the  statements 
contained  in  the  foregoing  petition  are 
true  in  substance  and  in  fact. 

Oliver  Ellsworth. 

Sworn  to  before  me,  and  subscribed 
in  my  presence,  by  said  Oliver  Ells- 
worth, this  ninth  day  of  February,  l^gS, 

(seal)  Norton  Porter, 

Notary  Public." 

BtfiMtt  in  T«rifloatlon  of  such  a  peti- 
tion will  be  considered  waived  where 
the  judgment  was  under  a  warrant  au- 
thorizing the  waiving  of  process  and 
release  of  all  errors.  Sidney  First  Nat. 
Bank  v.  Reed,  31  Ohio  St.  435. 

1.  Pennsylvania. — I    Troub.    &    H, 

Pr.,  ^  424-433. 
Vadtr  A  wamat  ia  tha  lunud  fona  in 


Hageman  v.  Salisberry,  74  Pa. 
empowering    **  any    attorpey 
court,  etc.,  to  appear  before  i 
after  one  or  more  declarations 
the  above  penalty,  thereupon  to 
judgment,    etc.,  a  declaration  1 
on  the  bond  in  suit  by  T.  J.  I 
Esq.,  as  attorney  for  plaintiff, 
fession  of  judgment  was  also 
follows: 

**  By  virtue  of  a  warrant  of  a 
authorizing  me  thereto,  I  appes 
defendant  above  named,  and 
judgment  against  him  for  the 
six  hundred  dollars,  with  costs 
release  of  errors;  to  be  released 
menf  of  three  hundred  dollars, 
terest  and  attorney's  commissi 
with  leave  to  take  out  execu 
said  sum,  with  interest  from  1 
day  of  December,  1856.  Here! 
ing  inquisition  and  condemna 
all  real  estate  and  appraisemei 
property,  real  or  personal,  t 
execution  by  virtue  hereof. 

T.  J,  Bigham, 
Attorney  for  the  Dcfen< 
Docket  entry  of  the  confessio 
follows: 

i(>4,     January 

iSj/.  D.  S. 

Real  debt,  H 

terest  from  j 

I  St,  iS/d. 

And  now,  December  ijih,  \%^i 

T.J,  Bigham,  Esq.,  and  confess 

ment  in  favor  of  the  plaintif 

Leslie,  against  the  defendant, 

land,  for  the  sum  of  six  huna 

lars,  to  be  released  on  paymen 

hundred  dollars  on    the  ist  I 

185^,  with  interest  from  said  . 

I  St,  18/6,  with  waiver   of  inq 

and  condemnation  and   appra 

and  with  attorney's  commissic 

John  Birmingham 

-y^t     January 

1857.    Fi.  fa 

January  Te: 

Penalty,  $6 

Debt,  igoo. 

from  jJecen 

and       condc 
vaived. 
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ant  and  confess  judgment  against  him,  the  sbs^  Richard Roe^znd,  in 
favor  of  the  plaintiff  above  named,  John  Doe^  for  the  sum  of  five 
hundred  dollars  and  costs  of  this  suit,  with  a  release  of  errors  and 
with  stay  of  execution  according  to  law. 

Jeremiah  Afason^  Attorney  for  Defendant. 

Form  No.  6o57.> 
(Precedent  in  Rogers  v,  Cherrier,  75  Wis.  57.) 

N.  McKie,  Plaintiff,    ,    ) 

against  >  Answer  of  defendant. 

Henry  E,  Rogers^  Defendant.  ) 

And  now  comes  the  above  named  defendant  by  /.  C  Officer^  his 
attorney,  and  by  virtue  of  the  power  of  attorney  hereto  annexed 
waives  the  service  of  process  upon  the  said  defendant  and  enters  his 
appearance  herein  and  confesses  all  the  allegations  in  the  plaintiff's 
complaint,  and  that  there  is  due  from  the  defendant  to  the  plaintiff 
on  the  note  described  therein  four  thousand  two  hundred  and  seven 
dollars  and  twenty-three  cents,  and  hereby  confesses  and  authorizes 
judgment  for  that  amount,  together  with  costs,  and  now  here  releases 
all  errors  which  may  intervene  in  entering  up  judgment  hereon  and 
in  issuing  execution  on  such  judgment  and  waives  notice  of  the  taxa- 
tion of  said  costs  and  consents  that  the  same  may  be  taxed  and 
allowed  at  the  sum  oi  fourteen  and  three  one- hundredths  dollars. 

J.  C  Officer^  Defendant's  Attorney. 


% 


Appraisement  waived." 

Return:  *'  Levy  made  on  the  real 
estate  described  in  the  schedule  an- 
nexed. Sale  advertised  according  to 
iaw,  and  property  sold  January  Idth^ 
to  IVm.  O,  LesKe^  Esq.,  for  %ja^  and  ap- 
plied to  the  costs  of  this  writ.  So  an- 
swers R,  Patterson,  Sheriff." 

L  Wiscansin.  —  Sanb.  &  B.  Anno. 
Scat.  (1889),  I  2894  et  s€o, 

Th0  Afldavlt  of  FlalAtiff—  Form  of, — 
The  affidavit  required  by  the  Wisconsin 
statutes  may  be  as  follows: 
"State  of  Wisconsin,  >  Affidavit  of 

County  of  Vernon.  )  *'•        Plaintiff. 

John  Doe,  being  duly  sworn,  says  that 
he  is  the  plaintin  named  in  the  annexed 
complaint;  that  the  contents  of  said 
complaint  are  known  to  him,  and  that 
the  same  are  true  in  substance  and  in 
fact;  that  this  action  is  brought  upon 
an  instrument  in  writing  for  the  pay- 
ment of  money  only;  that  the  said  in- 
strument in  writing  is  in  the  possession 
of  said  plaintiff,  and  that  his  knowledge 
is  derived  from  said  instrument;  that 
the  plaintiff  is  the  legal  holder  of  said 
instrument  of  writing,  and  that  there  is 
now  due  upon  said  instrument  of  writ- 
ing to  the  said  plaintiff,  from  the  defend- 


ant Richard  Roe,  the  sum  oijive  hundred 
dollars.  John  Doe, 

Subscribed  and  sworn  to  before  me 
this  ninth  day  oi  February,  i^gS, 
Norton  Porter,  Notary  Public. 
Vernon  County,  Wisconsin" 

Where  affidavit  is  not  made  by  plaintiff 
himself,  the  fact  that  it  is  made  on  his 
behalf  must  be  stated,  and  the  affidavit 
must  further  show  why  it  is  not  made 
by  the  plaintiff.  Sloane  v.  Anderson, 
57  Wis.  123;  McCabe  v.  Sumner,  40 
Wis.  386. 

Whether  the  debt  is  due  or  not,  and 
what  part,  if  any,  is  not  due,  should  be 
shown  in  the  affidavit,  complaint,  an- 
swer and  judgment.  Sloane  v,  Ander- 
son, 57  Wis.  123. 

An  affidavit  which  does  not  state  the 
amount  due,  but  states  that  the  facts 
averced  in  the  complaint  are  true  to 
the  knowledge  of  the  affiant,  and  the 
complaint  referred  to  specifies  the 
amount  due  on  the  note,  is  probably 
sufficient.     Rogers  v,  Cherrier,  75  Wis. 

59- 
FlalAtiir  must   make  fhe  affidavit,  it 

seems,  in  Texas,  An  affidavit  made  by 
his  attorney  is  not  sufficient.  Mont- 
gomery V,  Barnett,  8  Tex.  144. 

86  Volume  5. 


605  8,  CONFESSION  OF  JUDGMENT. 

8.  By  Corpopatlon. 

Form  No.  6058.^ 
(Precedent  in  Sharp  v.  Danville,  etc.,  R.  Co.,  106  N.  Car.  3x0.) 


State  of  North  Carolina^ )   o  ^ 
Rocktngham  County.         )     ^^ 


trior  Court. 


Thomas  R,  Sharp,  Plaintiff,  ] 

The  DanvtUe,  MocksvilU  and  Southwestern  | 
Railroad  Company ,  Defendant.  J 

The  Danville,  Mocksville  and  Southwestern  Railroad  Company. 
C  Winstanley,  secretary  of  said  company,  being  thereunt< 
authorized  by  said  company,  hereby  confesses  judgment  in  ii 
Thomas  R.  Sharp,  the  plaintiff  above  named,  for  sixteen  thousat 
hundred  and  sixty-seven  dollars  and  sixty  cents,  with  inter< 
%8y017.60  thereof  from  the  Uth  day  oi  November,  1S8I,  and 
thereof  from  the  26th  day  of  November,  1S86,  until  paid, 
authorizes  the  entry  of  judgment  therefor  against  the  said  D 
Mocksville  and  Southwestern  Railroad  Company  on  this  seventh 
November,  18^5.]^ 

This  confession  of  judgment  is  to  secure  the  plaintiff  against 
liabilities  on  behalf  of  the  Danville,  Mocksville  and  Southwesten 
rocul  Company,  amounting,  in  the  aggregate,  exclusive  of  inter 
the  principal  sum  above  stated,  the  several  liabilities  arising 
the  following  facts,  to  wit: 

I.  The  said  Thomas  R.  Sharp,  as  president  of  said  coc 
accepted  the  draft  of  Burnham,  Parry,  Williams  &*  Co,,  in  tl 
of  ^,016,35,  and  indorsed  the  same  individually,  of  which  tl 
lowing  is  a  copy,  to  wit:     {Copy  of  draft. '^ 

The  consideration  of  said  draft  was  the  purchase  money  f 
railroad  engine  or  locomotive  "  Lilly  C  Morehead,'*  bought  f 
upon  roadway  of  said  company,  and  the  same  went  to  protest 
cost  of  %1.26,  and  on  this  draft  the  drawers  have  brought  suit 
State  of  Virginia  against  the  Danville,  Mocksville  and  Southwester 
road  Company,  and  the  said  Thomas  R.  Sharp  individually,  an< 
also  brought  suit  in  the  State  of  North  Carolina,  which  is  now 
ing  (coupled  with  an  attachment  of  said  Sharp* s  real  estate  in 
Caroline^  against  the  said  Thomas  R,  Sharp  individually,  as  in 
of  said  draft.* 

\,  North   Carolina, — Code  (1883),   §  and  Hxtfen  doUsin  Sitid  tkirty-ft 

571.     See   also    list    of  statutes  cited  value  received,  and  charge  to  ao 

supra,  note  2,  p.  48.  Burnham^  Parry,  Williams 

9,  The  words  and  figures  enclosed  by  To   Thos.  R,  Sharp,  Esq.,   Pi 

[  J  will  not  be  found  in   the  reported  Danville,  Mocksville  and   SotUl 

case,  but  have  been  added   to  render  Railway,  No.  11^  Broadway,  Neu 

the  form  complete.  {Indorsed  **  Thos,  R.  Sharp") 

S.  Ihrmft  mentioned  in  text  was  in  words  4.  A  statement  made  to  the  efi 

and  figures  following,  to  wit:  "  defendant  is  indebted  to  plain 

*^%8yOi6.sS*  ^°™  certain  arising  from   the 

Philadelphia,  Oct,  12th,  iSSi.  ance  of  the  draft  of  which  the  fo 

Thirty  days  after  date,   pay  to  the  is  a  copy,"  setting  out  a  copy 

order  of  Tms,  R.  Sharp  eight  thousand  draft,  falls  far  short  of  &e  dem 
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2.  On  or  about  the  2\th  day  of  October^  iSSS,  the  said  Thomas  F. 
Sharp  became  individually  liable,  by  indorsement  of  a  draft,  drawn 
by  E,  C.  Winstanley^  secretary  of  the  said  railroad  company,  drawn 
upon  Thomas  F,  Sharp,  president  of  said  company,  and  by  said 
Thomas  F,  Sharp  individually  indorsed,  and  thereafter  passed  to 
Johnson  6k  Cheeky  bankers,  for  full  value,  who  are  now  the  holders 
thereof.  The  consideration  of  said  draft  was  money  loaned  by 
Johnson  6r*  Check  upon  said  draft,  so  indorsed,  for  the  use  and 
benefit  of  said  railroad  company,  and  the  same  will  become  due  and 
payable  on  November  26ihy  i8^J,  and  the  said  Thomas  F.  Sharp  will 
thereafter  be  under  contingent  liability  to  pay  the  same. 

3.  In  the  month  of  September,  1S8S,  in  seventeen  suits  now  pend- 
ing in  the  Superior  Court  of  Fockingham  County,  upon  petitions  for 
recordari  and  supersedeas  in  the  matter  of  J.  Turner  Morehead  6*  Co,, 
V.  The  Danville^  Mocksville  and  Southwestern  Failroad  Company,  the 
said  Thomas  F.  Sharp  became  liable  as  surety  to  said  company  in 
seventeen  penal  bonds,  each  in  the  sum  of  two  hundred  and  fifty 
dollars,  required  by  the  court  to  be  filed  by  said  company,  the 
aggregate  of  which  seventeen  penal  bonds  is  the  sum  of  forty-two  hun- 
dred and  fifty  dollars,  as  may  be  seen  by  reference  to  the  records  of 
the  Superior  Court  of  Fockingham  County,  in  which  said  suits  are 
pending,  and  the  object  of  which  petitions  for  recordari  is  to  prevent 
the  forced  sale  and  sacrifice  of  said  company. 

A  statement  of  said  Thomas  F,  Sharp's  account  against  said  com- 
pany by  reason  of  said  contingent  liability,  duly  sworn  to,  is  hereto 
attached,  and  is  hereby  made  a  part  of  this  statement,  which  said 
exhibit  was,  on  this  7th  day  of  November,  iSSS,  submitted  to  the 
Board  of  Directors  of  said  company,  and  by  them  approved,  as  show- 
ing the  amount  of  the  said  Thomas  F,  Sharp's  contingent  liability  for 
and  in  behalf  of  said  company,  and  the  said  sum  for  which  entry  of 
judgment  is  hereby  authorized  is  correct,  and  does  not  exceed  the 
amount  of  said  contingent  liabilities. 

Witness,  the  signature  of  E.  C  Winstanley,  Secretary  of  said  com- 

the  statute.     In  consideration  of  the  fesses  the  cause  of  action  in  the  plain-* 

draft,    the    time   and    manner    of   its  tifTs   declaration  aforesaid  mentipned 

creation   should  be  stated.     Davidson  and  set  forth  to  the  extent  and  amount 

V,  Alexander,  84  N.  Car.  625.  hereinafter    mentioned,   and  that  the 

ThA  oonfeMioii  and  ploa  filed  by  the  cor-  said  plaintiff  hath,  from  the  causes  in 

poration  in  Hackett  v.  Boston,  etc.,  R.  said  declaration  mentioned,  sustained 

Co.,  35  N.  H.  391,  omitting  the  formal  damages  to  the  amount  of  ten  dollars, 

parts,  was  as  follows:  and  no  more;  which  sum  of  ten  dollars 

**The   defendants  come  and  defend  the  said  town   of  Dover  hath  always 

the  wrong  and  injury,  when,  etc.,  and  been  ready  and  willing  to  pay  to   the 

confess  die  plaintiff's  said  action  and  said  plaintiff,  and  bring  the  same  into 

that  he  Is  entitled  to  recover  damages  our  court  here,  for  that  purpose;  and 

thereon  to  the  amount  of /w^»(^  dollars  as    to    the    rest    and  residue  of  said 

and  no  more,  and  as  to  the  residue  of  declaration,  and  of  the  causes  of  action 

the  claim   the  defendants  say  they  are  therein  set  forth  and  alleged,  and  all 

not  guilty,"  etc.  damages  therein  claimed  by  said  plain- 

T1&  miiaifllpal  oorporatioii  in  Kelley  v,  tiff,  over  and  above  the  amount  afore- 

Dover,  18  N.  H.  566,  pleaded  as  fol-  said,  they,  the  said  town  of  Dover ^  say 

tows,  omitdng  the  formal  parts:  that  they  are  not  guilty  in  manner  and 

**  And  the  said  town  of  Dover  comes  form  as  the  plaintiff  hath  (hereof  Mleged 

ud  defends,  and  when,  etc.,  and  con-  against  them,  the  said  town,'*  etc. 
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pany,  and  the  corporate  seal  thereof,  hereto  affixed,  under  the 
authority  of  the  Board  of  Directors  of  said   company,  duly 
by  resolution,  a  certified  copy  whereof  is  herewith  filed.     Tl 
7,  1^5. 

Danville,  MocksvUle  and  S.  W.  F.  F.  Co., 

by  E.  C  Winstanliy^  Secr< 
State  of  North  Carolina,  ) 
FocJdngham  County.         J 

Before  me,  John  T.  FannUl,  Clerk  of  the  Superior  Court  < 
ingham  County,  personally  appeared  E,  C.  Winstanley,  Secretai 
Damnlle,  Mocksville  and  Southwestern  Failroad  Company,  whc 
duly  sworn,  maketh  oath  that  he  is  the  Secretary  of  said  cc 
and  that  the  statement  above  signed  by  him  is  true. 

This  November  7th,  iS85. 

John  T.  Fanmll,  C.  . 

4.  By  Executor. 

Form  No.  6059.' 

In  the  Queen^s  Bench  (or  Common  Fleas  or  Exchequer  oj  Flei 

Between  Thomas  Davis,  plaint 

John  Doe,  executor  of  t 

will    and    testament   ol 

Barlow,    deceased,    def< 

I  confess  this  action,  and  that  the  plaintiff  hath  sustained  d 

to  the  amount  of  one  thousand  pounds,  besides  his  costs  and  < 

(as  between  attorney  and  client)  to  be  taxed  by  one  of  the  n 

{and  I  do  also  acknowledge  that  goods  and  chattels  that  were 

said  Feter  Barlow  at  the  time  of  his  death  of  the  value  of  th 

ages  and  costs  aforesaid,  and  wherewith  I  am    liable  to  pa 

ought  to  have  paid  the  same,  have  come  to  my  hands,  as  exec 

aforesaid  to  be  administered,  and  that  I  have  eloined,  wast 

disposed  thereof  to  mine  own  use;]  and  in  case  I  shall  make 

in  the  payment  of  the  debt  and  costs  agreed  on  in  this  actic 

interest  thereon,  in  manner  following,  that  is  to  say,  {Here 

1.  Cognovit  by  Szoeator  Admittiiig  A«-  ered"  (concluding  with  the  judg 

toti,  ote.  —  This  form  is  set  out  in  Chit,  the  usual  manner). 

F.  (1847),  p.  310,  and  may  readily   be  In  Action  on  tho  Caio.  —  In  ^ 

adapted  for  use  in  jurisdictions  where  omitting  the  formal  parts,  the 

the  common  law  is  the  rule  of  practice,  sion  of  judgment  by  an  executor 

In  Action  of  Debt.  —  \n  Virginia^  oxoXx.'  as  follows:     '*  This  day  came 

ting  the  formal  parts,  the  confession  of  the   plaintiff    by   his  attorney 

judgment  by  an  executor  may  be  as  defendant  in   his  own  proper 

follows  :     **  This  day  came  as  well  the  and  they  do  agree  that  the  plain 

plaintiff  by  his  attorney  as  the  defend-  sustained  damages  by  occasior 

ant  in  his  own  proper  person,  and  the  nonperformance     by    the   defc 

said  defendant  acknowledges  the  plain-  testator,  Samuel  Shorty  of  the  a 

tiffs  action  for  the  sum  oi five  hundred  tions  in  the  declaration  menti< 

dollars,  the  debt  in  the  declaration  men-  the  sum  of  five  hundred  dolla: 

tioned,  with  interest  thereon  at  the  rate  interest  thereon  at  the  rate  of 

of  dx  per  centum  per  annum  from  the  centum  per  annum  from  the  iri, 

ninth  day  of  February,  189^.  till  paid,  of  February,  18^,  till  paid,  besi 

and  the  costs.     Therefore,  it  is  consid-  costs.     Therefore,  it  is  coo  side 
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motU  of  payment  agreed  on)^  the  plaintiff  shall  be  at  liberty  to  enter  up 
judgment  for  the  said  debt,  interest  and  costs,  or  so  much  thereof  a& 
shall  remain  due  at  the  time  of  entering  up  such  judgment,  and  alsa 
for  the  costs  of  entering  up  such  judgment  and  suing  out  execution 
thereupon,  and  shall  be  at  liberty  to  sue  out  execution  thereon,  together 
with  the  amount  of  sheriff's  poundage,  officers'  fees,  costs  of  levy,  and 
all  other  incidental  expenses,  [and  I  undertake  that  the  plaintiff  may 
in  every  respect  hold  me  as  personally  liable  for  the  said  debt  and 
costs,  and  enter  up  and  enforce  this  judgment  accordingly.]  And  I 
undertake  and  agree  that  it  shall  not  be  necessary  for  the  plaintiff  to- 
issue  out  any  writ  or  writs  of  scire  facias  upon  the  said  judgment  for 
the  purpose  of  reviving  the  same,  or  of  suggesting  a  devastavit,  or 
to  bring  any  action  upon  that  judgment  in  order  to  enforce  satisfac- 
tion thereof,  and  that  I  will  not  file  any  bill  in  equity,  nor  sue  out 
any  writ  of  error,  nor  do  any  other  act,  matter  or  thing,  whereby  the 
said  plaintiff  may  be  delayed  from  entering  up  such  judgment  and 
suing  out  execution  upon  default  made  as  aforesaid.     Dated  this- 

day  of ,  A.  D. . 

John  Doe. 
Signed  {concluding  as  in  Form  No,  6O4S). 

5.  By  Guardian  of  Lunatic. 

Form  No.  6o6o.> 
(Precedent  in  McAden  v.  Hooker,  74  N«  Car.  26.) 

Jt,  Y,  McAden  vs.  O,  Hooker^  \  In  the  Superior  Court,  Orat^eQoyxntj.. 
guardian  oj  J.  Turnery  Sen.y  >  Statement  and  affidavit  and  conf es- 
andj.  Turner y  Jr,  )       sion  of  judgment 

The  defendants  allege : 

1.  That  Josiah  Turner ^  Sen.^  is  a  lunatic,  and  O,  Hooker  is  his 
guardian. 

2.  That  there  is  due  the  plaintiff  from  these  defendants,  by  bond,.. 
Jive  thousand  dollars,  with  interest  at  eight  per  cent,  from  the  26th  of 
October,  1S6S. 

3.  That  the  money,  $5,000^  was  borrowed  from  the  assignee  of  the 
plaintiff  by  the  defendants,  and  a  bond  was  given  therefor,  and  is 
justly  due  the  plaintiff. 

4.  These  defendants  authorize  the  entry  of  judgment  against  them 
for  jSve  thousand  doWarSy  with  interest  thereon  from  the  iBOth  October y. 
1868. 

Josiah  Turner,  Jr, 
O,  Hooker,  Guardian. 
[State  of  North  Carolina,  \ 
Orange  County.]^  j  ^^' 

Personally  appeared  before  me,  George  Laws,  Clerk  of  the  Superior 
Court  of    Orange,  J.   Turner,  Jr,,  and   O.  Hooker,  guardian   of  J. 

the  coart"  {concluding  with  the  Judgment       9.  The  words  enclosed  by  [  ]  are  not 

iu  tki  utual  moHHer),  found  in  the  reported  case,  but  are  in- 

1.  North  Caroiiua. — Code  (1883),  %  571.  serted  to  complete  the  form.    The  date. 

See  also  list  of  statutes  cited  supra^  note  of  the  proceedings  does  not  appear. 

a.  p.  4S. 
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Turner^  Sen.^  who  being  duly  sworn,  maketh  oath  that  the 
statement  is  true. 

Josiah  Turner^  J 
O.  If aokery  Guard 

[Dated  this day  of ,  i8^-. 

George  LawSy  C.  S. 


III.  REOOGNIZAHCE  FOR  DEBT. 

Form  No.  6  o  6  z .' 

(Mass.  Pub.  Stat.  (1882),  p.  Z107,  §  2.) 

Worcester,  ss. 

Be  it  remembered  that  on  this  thirteenth  day  of  December 
Richard  Roe,  of  Worcester  county,  personally  appeared  befo: 
Superior  Court  now  held  at  Worcester  within  and  for  the  cou 
Worcester  (or  "before  CcUvin  Clark,  the  clerk  of  the  Superior 
for  the  county  of  Worcester*'),^  and  acknowledged  himself  in< 
to  John  Doe,  of  Worcester  county,  in  the  sum  of  three  hundred  < 
to  be  paid  to  said  John  Doe  on  th^  first  day  oi December,  iS97  ( 
two  years,  or  in  six  months,  from  this  day"),  with  interest  fro 
day;*  and,  if  not  then  paid,  to  be  levied  upon  his  goods,  ch 
lands  and  tenements,  and,  for  want  thereof,  upon  his  body.  ] 
ness  whereof  said  Richard  Roe  hath  hereto  set  his  hand. 

Richard . 
Calvin  Clark  Clerk  of  the  Superior  Court 

for  the  County  of  WorceSi 


1.  The  words  enclosed  by  [  ]  are  not  taken  in  term  time  or  vacati< 
found  in  the  reported  case,  but  are  in-  shaU  be  recorded  at   length  1 
serted  to  complete  the  form.    The  date  among  the  records  of  the  court, 
of  the  proceedings  does  not  appear.  Pub.  Stat.  (1882),  c.  193,  §  4. 

2.  Seoognisanoe  for  Payment  of  Debt  —  If  the  oonnsee  dies  before  the 
Massaohusetts.  —  Any  person  who  is  by  paid,  his  executor  or  admin 
law  capable  of  binding  himself  by  a  may,  upon  exhibiting  to  the  c 
common  bond  may  enter  into  a  recog-  justice  his  letters  testamentar; 
zance  for  the  payment  of  a  debt,  and  administration,  sue  out  execu 
may  thereby  subject  his  person,  goods  the  same  manner  as  the  conuse< 
and  estate  to  be  taken  on  execution,  have  done,  and  the  form  of  the 
Mass.  Pub.  Stat.  (1882),  c.  193,  §  i.  tion  shall  be  altered  accordingly, 

8.  May  be  taken  before  superior  oourt  in  Pub.  Stat.  (1882),  c.  193,  g  9. 

any  county  in  term  time,  or  before  the  Ezeoution  shaU  redte  tlie  reoog 

clerk  of  said  court  in  vacation.     Mass.  state  the  amount  then  due,  anc 

Pub.  Stat.  (1882),  c.  193,  §  2.  wise  be  in  the  usual  form  of  an 

4.  Clause  as  to  the  pajrment  of  interest  tion  on  a  judgment   for  debt, 

may  be  altered  or  wholly  omitted,  ac-  execution  may  be  issued  by  th 

cording  to  the  agreement  of  the  parties;  without  any  special  order  of  th< 

but  interest  shall  always  be  allowed  for  Mass.  Pub.  Stat.  (1882),  c.  193,  \ 

any  delay  after  the  time  of  payment,  Maine  Stat.  (1883),  c.  112,  § 

unless  the  recognizance  contains  an  ex-  vided  for  a  somewhat  similar  re 

press  agreement  to  the  contrary.   Mass.  ance  and  furnished  a  statutor 

Pub.  Stat.  (1882),  c.  193,  §  3.  for  the  same.    This  statute,  he 

6.  Shall  be  attested  by  the  olerk,  whether  was  repealed  by  Me.  L.  (1895),  c 
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IV.  JUDGMEirr.^ 

I.  Upon  Confession  of  Defendant. 

a.  In  Ck>iirts  of  ReoorcL 

(z)  In  General. 
Porm  No.  6062.* 

'S'aU^^^j^^^""'  \  ^**'"^* ^"^ Duember Tenn,  iM>7. 

John  Dae 

against 

Richard  Ro€, 

And  now  at  this  day  comes  the  plaintiff  John  Doe,  by  his  attorney, 
and  comes  also  the  defendant  Richard  Roe  in  his  own  proper  person, 
and  the  said  defendant  confessing  that  there  is  due  from  him  to  the 
said  John  Doe  the  sum  of  fifty  dollars  [as  the  plaintiff  in  his  com- 
plaint claims],^  and  authorizes  judgment  to  be  entered  against  him 
in  favor  of  the  said  John  Doe  for  that  sum.  It  is  therefore  con- 
sidered and  adjudged  by  the  court  that  the  plaintiff  recover  against 
the  said  defendant  -the  sum  of  fifty  dollars  aforesaid  by  him  con- 
fessed, and  the  further  sum  of  ten  dollars  costs,  and  for  which  let 
execution  issue. 

Form  No.  6063.^ 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco^ 
State  of  Calif orma. 

1.  For  forms  of  judgment,  generally,  Mpnlatiiig  Against  Issuaaoe  of  Ezeea- 

consult  the  title  Judgments.  tion. — A  stipulation  in  the  confession 

Pennsylvania,  —  In  James  v.  Crown-  that  no  execution  shall  issue  within  a 

over,   (Pa.    1886)  6  Atl.   Rep.   42,  the  time  specified  does  not  necessarily  viti- 

defendant   authorized    and    confessed  ate    the    judgment.     Merchants    Nat. 

judgment  in  a  promissory  note,  as  fol-  Bank  v*  Newton  Cotton  Mills,  115  N. 

lows:  Car.  507. 

**MiJUntovm^  Pa.,  October  /,  i8<!^.  Judgment  with  stay  of  execution  is 

On  January  /,   i%S6,  after    date,   I  given  in  Robinson's  F.,  p.  100,  thus: 

promise  to   pay   to  the  order  of  John  (After  the  judgment  add  these  words:) 

Crownover  ^4S,  without    defalcation,  **and  the  plaintiff  agrees  to  stay  the  exe- 

▼alue  rec'd,  and  waiving  the  benefit  of  cution  of  this  judgment  until  the  first 

all  laws  exempting  property  from  levy  day  oifu/y,  iSgS.** 

and  sale    by  execution,   and    confess  2.  Alabama,  —  See    list    of   statutes 

judgment  for  the  said  amount  of  %54S.  cited  supra,  note  2,  p.  48,  for  similar 

IVatkin  James,*  provisions  in  other  states. 

The  note  not  being  paid  at  maturity,  8.  If  no  suit  has  been  instituted,  in- 

the  attorneys  of  John  Crownover,  by  sert  in  place  of  the  words  **  as  the  plain- 

virtne  thereof ,  appeared  for  Tames,  and  tiff  in  his  complaint  claims  "  the  words 

confessed  judgment  against  him,  where-  "  due  by  account,"  or  as  the  case  may 

npon  the  prothonotary  made  the  fol-  be. 

^Qwing  entry  on  the  record  :     *'  I  here-  4.  California,  —  Code      Civ.      Proc. 

^  enter  judgment  against  ^4!2^>b'if/0m^j  (1897),  §  1132.     See  also  list  of  statute? 

\oT%g4g^  which  entry  is  founded  on  a  cited  supra,  note  2,  p.  48,  for  similar 

judgment  note    dated  October  /,  18^,  provisions    in  Idaho,   Iowa,   Montana, 

^knA^jBhXe  January  1, 1^86,  vrilh  cosXA  Nevada,    South   Carolina,   Utah,  tVash^ 

of  sait,  and  waiving  exemption."  ington,  and  other  states. 

91  Volume  5. 


6064.  CONFESSION  OF  JUDGMENT. 

John  Doe^  plaintiff, 
against 
Richard  RoCy  defendant 

In  this  action  the  defendant,  Richard  Roe^^  having  filed  t 
fession  of  judgment  wherein  he  authorizes  and  consents  thj 
ment  be  entered  in  favor  of  the  plaintiff,  John  Doe^  for  the 
one  thousand  dollars;  it  is  therefore,  by  reason  of  the  law 
premises  aforesaid,  ordered,  adjudged  and  decreed  thaty^ 
the  said  plaintiff,  do  have  and  recover  of  and  from  Richard  1 
said  defendant,  the  sum  of  ont  thousand  dollars,  with  interest  i 
at  the  rate  of  six  per  cent,  from  the  date  hereof  until  paid,  t 
with  the  sum  of  ten  dollars,  costs  herein. 

Catvin  Clark,  Clerk, 
By  Daniel  Clark,  Deputy  C 
Dated  the  ninth  day  of  February,  z8^7. 

Form  No.  6064.' 

In  the  District  Court  of  the  First  Judicial  District  for  th< 
of  Idaho,  in  and  for  the  County  of  Shoshone. 

In  the  matter  of  the  Judgment  "j 

by  Confession  I 

Richard  Roe  \ 

to 
John  Doe, 

In  this  action,  the  defendant'  having  filed  his  confession  o 
ment  (continuing  and  concluding  as  in  Form  No,  606S). 

Form  No.  6065.* 
District  Court,  Second  Judicial  District,  County  of  Ramsey. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

On  filing  the  within  confession  and  statement  made  by  j 
Roe,  it  is  adjudged  by  the  court  that  John  Doe,  in  whose  fav 

1.  Baeord  must  ihow  that  all  of  the  lars,  with  tAree  dollars  costs  an 
defendants  who  are  to  be  bound  have  dollars  disbursements,  makin 
actually  confessed  judgment,   or  that  the  sum   of  Jive  hundred  and 
some  of  them  particularly  named  have  dollars.                 Calvin  Clark^ 
done  so.     Elledge  v.  Bowman,  5  J.  J.  Oliver  Ellsworth,  Plaintiff's  A 
Marsh.  (Ky.)  595.  Dated    the  ninth   day  of  / 

2.  Idaho.  —  Rev.  Stat.  (1897),  |  5060.  18^." 

8.  Minnesota,  —  Stat.  (1894),  §  6077.  In  South  Carolina^  thus: 

See  also  list  of    statutes  cited  supra^  **  The  State  of  South  Carolina, 

note  2,  p.  48.  of  York, 

ttmilar  judfiiWAts  art  indortad  upon  John  Doe, 

confessions  in  code  states  of  the  A^ew  against 

York  class;    thus    in   N'ew    York  the  Richard  Roe, 

judgment,  omitting  the  formal  parts.  On  tiling  the  within  statem 

may  be  as  follows:  confession,  it  is  adjudged  by  tl 

'*  On  filing  the  within  statement  and  that  the  plaintiff  do  recover 

confession.  It  is  adjudged  by  the  court  the  defendant  the  sum  of  Jive 

that  the  plaintiff  do  recover  against  the  dollars,  with  five  dollars  costs 

defendant  the  sum  of  Jive  hundred  dol-  teen  dollars  disbursements,  ma 
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confession  is  made,  recover  against  the  said  Richard Roe^  the  sum  of 
five  hundred  dollars,  and  ten  dollars  costs  and  disbursements,  amount- 
ing in  all  to  the  sum  oifive  hundred  and  thirty^oW^vs. 
Dated  the  ninth  day  of  February,  i%98,^ 

Calvin  Clark,  Clerk  of  District  Court 

Form  No.  6066.* 

In  the  Circuit  Court  of  Jackson  County,  Missouri,  at  Kansas  City^ 
Monday,  December  6,  a.  d.  18^. 

Mary  Samter,  plaintiff,  \ 

against  \No,  10,860, 

Max  Blank,  defendant.  ) 

Now  at  this  day  comes  plaintiff,  by  attorney,  and  files  a  statement 
in  writing  for  confession  of  judgment  made  and  signed  by  the  defend- 
ant and  verified  by  his  affidavit  to  the  following  effect:  Stating  that 
the  amount  of  %5 12,^6  for  which  judgment  may  be  rendered,  and 
authorizing  the  entry  of  judgment  thereon,  and  stating  concisely  the 
facts  out  of  which  the  money  due  or  to  become  due  arose,  and  show- 
ing that  the  sum  confessed  therefor  is  justly  due  or  to  become  due. 
And  the  court  being  satisfied  that  the  defendant  executed  the  said 
statement  in  writing  and  made  the  affidavit  required  thereto,  it  is, 
therefore,  considered  and  adjudged  by  the  court  that  the  said  plain- 
tiff have  and  recover  from  the  said  defendant  the  sum  so  confessed, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum,  the  rate 
specified  in  the  notes  mentioned  in  the  statement,  together  with  the 
costs  of  the  suit  incurred  ai>d  expended,  and  have  thereof  execution. 

all  the  sum  oi  Jive  hundred  and  twenty  When  the  action  is  against  one  or 

dollars.                  Calvin  Clark,  Clerk.  more  persons  jointly  liable,  judgment 

OHver  Ellsworth^  Plaintiff's  Attorney,  may  be  given  on  the  confession  of  one 

Dated    the  ninth   day  of  February,  or  more  defendants  against  all  the  de- 

180^."  fendants  thus  jointly  liable,  whether 

In  Weinges  v.  Cash,  15  S.  Car.  48,  in-  such  defendants  have  been  served  wi:h 

dorsement  appeared    upon  the  paper  the  summons  or  not,  to  be  enforced 

containing  the  statement  and  affidavit  only  against  their  joint  property,  and 

as  follows:  ''^  Allan  E,  Cash  v.  Robert  G,  against  the  joint  and  separate  property 

EUerbe.     Prinze,   Plaintiff's   Attorney,  of  the  defendant  making  the  confession. 

Confession.      South   Carolina,    Chester'  Hill's  Anno.  Laws  Oregon  (1892),  §  252. 

field  County.     Roll  S44.     On  filing  the  See  also  list  of  statutes  cited  supra, 

within  statement  and  confession,  it  is  note  2,  p.  48. 

Adjudged  by  the  court  that  the  plain-  9.  Tims  of  Knfring.  —  At  any  time 

tiff  do  recover  against  the  defendant  within  three  years  aUer  the  statement 

the  %\im  of  Ji/teen  thousand  dollars,  vriih  is   verified   it    may  be    filed  with   the 

Jive  dollars  costs  and  Jijteen  dollars  dis-  county    clerk.      Thereupon   the   clerk 

bnrsements,  making  the  sum  oi  Jijteen,  must  enter  in  like  manner,  as  a  judg- 

tkousand  and  twenty»five  dollars.    2Sth  ment  is  entered  in  an  action,  a  judg- 

January,  1879.  ment  for  the  sum  confessed,  with  costs, 

Thomas  F,  Malhy,  Clerk.  which  he  must  tax,  to  the  amount  of 

Judgment  signed  and  entered  aSth  fifteen   dollars,  besides  disbursements 

January,  1879.  taxable  in  an  action.     But  a  judgment 

Thomas  F,  Malloy,  clerk."  shall  not  be  entered  upon  such  a  state- 

1.  Wkm  all  this  joint  dobtois  do  not  ment  after  the  defendant's  death.  Birds, 

unite  in  the  confession  of  judgment  Rev.  Stat.  N.  Y.  (1896),  §  74. 

for  a  joint  debt,  the  judgment  must  be  3.  Missouri, — Rev.  Stat.  (1889),  §2229. 

entered  against  those  only  who  con-  See  list  of  statutes  cited  supra,  note 

fessed  it.      Birds.   Rev.    Stat.    N.  Y.  2,  p.  48,  for  similar  provisions  in  other 

(1896).  p,  1740,  %  77.  states. 
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Form  No,  6067.* 

In  the  District  Court  of  Colfax  County,  in  the  State  of  Nebras^ 

JohnDoe^  plaintiff,      ) 

against  V  Judgment. 

Richard  Roe  ^  defendant.  ) 

Now  on  this  nifUh  day  of  February^  iS98,  comes  the  plaintiff  b 
attorney;  also  comes /eremiak  Mason^  one  of  the  attorneys  of 
court,  on  behalf  of  the  defendant,  Richard  Roe,  and  by  virtue 
warrant  of  attorney  for  that  purpose  duly  executed  by  the  said  Ru 
Roe,  in  this  action  filed  and  now  produced  to  the  court,  and  w 
the  issuing  and  serving  of  process,  and,  with  the  consent  of  the  \ 
tiff,  confesses  that  the  said  Richard  Roe  is  justly  indebted  to  th< 
plaintiff  in  the  sum  oi  five  hundred  doWdSs,  with  interest  there 
the  rate  of  six  per  cent,  per  annum  from  the  ninth  day  of  Febr 
i8P7,  as  claimed  in  the  petition. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  ] 
tiff  John  Doe  recover  of  and  from  the  defendant  Richard  Roe  sai( 
oi  five  hundred  dollars,  with  interest  thereon  at  the  rate  of  si 
cent,  per  annum  from  the  ninth  day  of  February,  i8P7,  togethei 
his  costs  herein  expended,  taxed  at  ten  dollars. 

John  Marshall,  Jud 

Form  No.  6068.* 

(Precedent  In  Sharp  v.  Danville,  etc,  R.  Co.,  Z06  N.  Car.  313.) 

State  of  North  Carolina,  )  c  ^     •     r«     -* 
Rockingham  County,         }  ^""^'''''^  ^''''^' 

Thomas  R,  Sharp,  Plaintiff,  ) 

V.  >■  Judgment. 

The  Danville,  M.  and  S.  W,  R.  R.  Co.,  Deft.  ) 

On  filing  the  foregoing  statement  and  confession,  duly  ve 
together  with  the  exhibits  therein  referred  to,  it  is  ordered  at 
judged  by  the  court  that  the  plaintiff,  Thos,  R,  Sharp,  do  n 
against  the  defendant.  The  Danville,  Mocksville  and  Southwestert 
road  Company,  the  sum  of  sixteen  thousand  eight  hundred  and  sixt^ 
dollars  and  sixty  cents,  with  interest  on  ^,017.60  thereof  fro 
nth  day  oi  November,  i8<9i,  and  on  %J!^,600  thereof  from  the  26, 

I.Nebraska. — Every  attorney    who  "Upon    filing    the   foregoing 

shall  confess  judgment  in  any  cause  ment  and  confession,  it  is  order 

shall,  at  the  time  of  making  such  con-  adjudged  by  the  court  that  the  p 

fession,  produce  the  warrant  of  attor-  Th€  Merchants  National  Bank  c 

ney  for  making  the  same  to  the  court,  ^mond^  Va.,  do  recover  of  the  def 

and  the  original,  or  a  copy  thereof,  shall  The  Newton  Cotton  Mills ^   the 

be  filed   with  the  clerk.     Neb.  Comp.  five  thousand  three  hundred  and 

Stat.   (1897),  §  6015.     See  also  list  of  one  dollars  and  sixty  cents,  wit! 

statutes  cited  supra^  note  2,  p.  48.  est  at  8  per  cent,   iroxnjuly  n 

2.  North  Carolina. — Code  (1883),   §  and  costs  of  action. 

570.      See    also  list  of    statutes  cited  J.  F.  Herman^  Clerk  Superior 

supra,  note  2,  p.  48.  J}*ty  jji,  189^." 

Precedent  of   such  a   judgment   in  For  other  precedents  consult  1 

Merchants  Nat.  Bank  v.  Newton  Cot-  v.  Hooker,  74  N.  Car.  26;  Uzzle 

ton  Mills,  115  N.  Car.  521,  was  as  fol-  son,  iii  N.  Car.  139. 
lows: 
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of  NofoembeTy  iSSSy  until  paid,  according  to  the  terms  of  said  con- 
fession, as  a  security  for  the  plaintiff's  contingent  liability  in  said 
amount,  together  with  |5  cost  thereof  [and  $i5  disbursements].^ 

/ohn  T.  Fannill,  C.  S.  C. 
This  November  7th,  iZ86, 

Form  No.  6069.' 

cS"/  ^B^urU,^"'  \  ^-    ^°  ^"'"'''  Court,  SixiA  Judicial  District. 

John  Doe,  plaintiff,      ) 

against  >  Judgment  on  Confession. 

Richard  RoCy  defendant.  ) 

Whereas  the  defendant  herein,  Richard  Roe,  has,  by  his  written 
statement  of  confession,  duly  verified  by  his  own  signature  and  oath, 
confessed  that  he  is  justly  indebted  to  the  said  plaintiff  in  the  sum  of 
two  hundred  and  fifty  doWdiTS,  and  whereas  the  court,  upon  reading  the 
said  statement  and  confession,  has  ordered  that  judgment  be  entered 
by  the  clerk  in  accordance  therewith,  and  said  confession  of  judg- 
ment having  been  duly  filed. 

Now  therefore,  on  motion  of  Oliver  Ellsworth,  attorney  for  said 
plaintiff,  it  is  ordered  and  adjudged  that  the  said  plaintiff  do  have 
and  recover  of  and  from  the  said  defendant,  Richard  Roe,  the  said 
sum  o(  two  hundred  and  fifty  dollarSy  together  with  forty-five  dollars  for 
costs  and  disbursements,  amounting  in  the  whole  to  the  sum  of  two 
hundred  and  ninety-five  dollars. 

Witness,  Hon.  fohn  Marshall,  judge  of  said  court,  and  my  hand  and 
the  seal  of  said  court,  ^\s  tenth  day  oi  June,  a.  d.  i8P7. 

Calvin  Clark,  clerk. 

Form  No.  6070.* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

This  day  came  as  well  the  plaintiff  by  his  attorney  as  the  defend- 
ant in  his  own  proper  person,  and  the  said  defendant  acknowledges 
the  plaintiff's  action  for  the  debt  and  interest  in  the  said  writ  men- 
tioned and  the  costs.  Therefore  it  is  considered  that  the  said  plain- 
tiff recover  against  the  said  defendant  the  sum  oi  five  hundred  do\\a,rs, 
with  interest  thereon  to  be  computed  after  the  rate  of  six  per  cen- 
tum per  annum  from  the  ninth  day  of  February,  iS97,  until  paid,  and 
his  costs  by  him  about  his  suit  in  this  behalf  expended  and  the  said 
defendant  in  mercy,  etc.  f 

1.  IMsbanamentf  should   be  included  3.  In  Virginia  and  IVest  Virginia^  in 

in  the  judgment.     The  words  enclosed  the  clerk's  office,  judgmentuponconfes- 

by  [  ]  are  not  found  in  the  reported  sion  may  be  entered.     Va.  Code  (1887), 

case,  but  are  added   to  complete  the  §  3283;  W.  Va.  Code  (1887),  p.  787,  §  43. 

form.  These  judgments  may    be  modeled 

%n  North  Dakota.  —  Rev.  Codes  (1895),  after    the    forms  of  the  common-law 

§6132.  judgments  by  cognovit,  given  in  Form 

South  Dakota,  —  Dak.   Comp.  Laws  No.  6071  and  the  notes  thereto.     See 

('887),  §  5537^/  seq,;  see  also  list  of  stat-  also  Robinson's  F.  (Va.),  pp.  7,  97-100; 

Qtes  cited  supra^  note  2,  p.  48.  Sands'  F.  (Va.),  pp.  291-295,  499,  500. 
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(2)  By  Cognovit  at  Common  Law.^ 

Form  No.  6071.' 

In  the  Queen's  Bench  (or  Common  Pleas  ox  Exchequer  of  Pleeu\ 

On  the day  of ,  a.  d. {date  of  the  declaratu 

to  wit.     JohnDoe^  hy  Oliver  Ellsworth^  his  attorney, 

proceed  to  the  end  of  the  declarcUion^  andthen^  on  a  new  line^  tkusi) 
And  on  the d.ay  of ,  a.  d. {day  of  signing 

ment)  the  defendant  in  his  proper  person  says,  that  he  cannot 

Ib  GoTcnaiit,  the  judgment  may  be  as        1.  A  oogngrlt  to  aa  wnmiltd  ooafi 

follows:  (Title  oj  cause  as  in  Form  No.  judgment  given  to  plaintifif  aitei 

^070.)  **  This  day  came  as  well  the  plain-  brought.     And.   L.    Diet.,  ciHn^ 

tiff  by  his  attorney  as  the  defendant  in  Com.  397. 

his  own  proper  person,   and  they   do        9.  Jud^iiMiLthj  Mciuivit,  as  set 

-agree  that  the  plaintifif  hath  sustained  the  text  in  Form  hio.  6071,  is  i: 

damages  by  occasion  of  the  defendant's  F.  (1847),  p.  310,  and  may  rea 

breach  of  his  covenant  in  the  said  writ  adapted  to  use  in  such  junsdict 

mentioned  to  fve  hundred  doW^rs^  with  follow  the  common-law  practice 
interest  on  the  said  damages  to  be  com-        In  asnunpiit,  after  Issue,  witli  1 

puted  at  the  rate  of  six  per  centum  per  TeriiloatieBe,  the  judgment  by  c 

annum  from  the  nintk  day  of  February^  as  set  out  in  Chit.  F.  (1847),  P-  3^ 

18^,  until  paid,  besides  his  costs;  there-  follows:  (Proceed  to  the  end  of  the 

fore'*  (concluding as  in  Form  No.  6070).  the  usual  manner,  and  then  thus 

U  defendant  arrested  was  surrendered  which  day  come  here,  as  well  th< 

by  bail,  after  thef  &dd    these   words:  tifif  by  his  attorney  aforesaid 

"  Whereupon  Samuel  Short,  the  bail  of  defendant  in  his  own  proper  pers 

the  said  defendant,  surrendered  him  to  hereupon  the  defendant,  reiinq 

the. custody  of  the  sheriff  oi Albemarle  his  said  plea  by  him  above  p 

county,  now  here  present;  therefore,  the  saith  that  he  cannot  deny  the  a< 

said  Samuel  Short,  from  his  undertak-  the  plaintiff,  nor  but  that  the  de: 

ing  as  bail  as  aforesaid,  is  discharged,  did  promise  "    (concluding  as  if 

and  on  the  prayer  of  the  plaintiff  the  No,  6071), 
said    defendant  is    committed  to   the        In  debt  on  bond,  the  judgment 

custody  of  the  sheriff  of  this  county,  to  novit  as  set  out  in  Chit.  F.  (i 

remain  therein  until  he  shall  have  satis-  311,  is  as  follows:  (Proceed  as  i 

fied  this  judgment  or  shall  otherwise  be  No.  6071  to  *y  then  add:)  *'  nor 

discharged  by  due  course  of  law."  said  writing  obligatory  is  the  c 

If  deCndaat  arretted  is  not  prayed  into  the  defendant,  nor  but  that  he  c 

tfostody,  the  judgment  may  be  as  follows:  the  plaintiff  the  said  sum  of  £ifio 

(Title   of  cause  as  in  Form  No,  doro.)  demanded,  in  the  manner  and  1 

**  The  defendant,  being  arrested  and  in  the  plaintiff  hath  above  alleged, 

the  custody  of  the  sheriff  of  Albemarle  fore  it  is  considered  that  the  \ 

county  upon  a  writ  of  capias  ad  respon-  do  recover  against  the  defends 

•dendum  issued  herein,  acknowledges  said  debt,  and  also  ;firf  for  his  da 

(continuing  as  in  Form  No,  6070  to  f).  which   he  hath   sustained,  as    ' 

And  the  defendant  is  not  prayed  into  occasion  of  the  detaining  the  si 

custody,  and  with  the  consent  of  the  as  for  his  costs  and  charges 

plaintiff  is  discharged  therefrom."  about  his  salt  in  this  behalf  ex] 

On  scire  iMdas,  the  judgment  may  be  by  the  court  here  adjudged  to  th< 

as  follows:   (Title  of  cause  as  in  Form  tiff,  and  with  his  assent:  and  the 

No.  6070.)  "This  day  came  the  parties  ant  In  mercy,  etc"   (concluding 

by  their  attorneys,  and  by  their  mittual  Form  No.  607/). 
consent  it  is  considered  by  the  court  that        In  Debt,  as  to  peart  with  remittil 

the  plaintiff  may  have  execution  ioxfive  neidne,  the  judgment  by  cognovi 

hundred  dollars,  the  damages  and  costs  out  in  Chit.  F.  (1847),  p.  311,  Is  as  1 

in  the  writ  aforesaid  specified,  and  also  (Proceed  as  in  Form  No.  6oyi  to 

that  the  plaintiff   recover  against  the  add:)  "nor  but  that  he  the  de: 

defendant  his  costs  by  him  expended  in  does  owe  to  the  plaintiff  the  1 

«uing  out  and  prosecuting  this  writ."  £soo,  parcel  of  the  said  sum 
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the  action  of  the  plaintiff,  nor  but  that  he  the  defendant  did  promise 
in  manner  and  form  as  the  plaintiff  hath  above  alleged  ;*  nor  but  that 
the  plaintiff  hath  sustained  damage,  on  occasion  of  the  not  perform- 
ing of  the  said  promises  in  the  said  declaration  mentioned,  to  jQl^OOOy 
asby  the  said  declaration  is  above  alleged:  And  hereupon  the  plain- 
tiff prays  judgment,  and  his  damages  so  acknowledged,  together  with 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended, 
to  be  adjudged  by  him,  etc.:  Therefore  it  is  considered  that  the  plain- 
tiff do  recover  against  the  defendant  his  damages  aforesaid  to  jQl^OOO 
in  form  aforesaid  acknowledged,  and  also  jQ26  for  his  said  costs  and 
charges  by  the  court  here  adjudged  to  the  plaintiff,  and  with  his 
assent;  which  said  damages,  costs  and  charges,  in  the  whole,  amount 
to  £ly026;  and  the  said  defendant  in  mercy,  etc. 

(In  the  margin  of  the  roily  opposite  the  words  "  Therefore  it  is  con- 
sidered," wnV<  "Judgment  signed  the day  of ,  i8 — ;" 

aUo  in  the  margin  opposite  the  words  "mercy,  etc./'  at  the  end^  write 
"Mercy.") 

b.  Before  Justice  of  the  Peaee. 

Form  No.  6072.^ 
m    ..       X  A  *         )  Before  Abraham  Kent^  a  Justice  of  the  Peace 

oSiGUr^^^'  f     ^^^^^^  ^^^  ^^^  ^^^  ^^  county,  the  twentieth 
nty     irua,  j      day  oiI?ecemder^  iS97. 

JohnDoey  plaintiff, 
against 
Richard  Roe^  defendant. 

This  day  came  the  above  named  plaintiff,  by  his  attorney  Jeremiah 
Mastm^  and  also  comes  the  above  named  defendant  Richard Roe^  in 
his  own  proper  person,  and  acknowledges  the  plaintiff's  cause  of 
action,  and  that  he  is  justly  indebted  to  the  said  plaintiff  in  the 

demanded:    And  upon  this  the  plain-  etc.,  and  the  damages  aforesaid  in  form 

U£f  freely  here  in  court  remits  to  the  aforesaid  remitted,  etc.''  (concluding  as 

defendant  the  sum  of  £^00,  residue  of  in  Form  No.  6071), 

the  said  sum  above  demanded,  and  all  In  .  dsbt,   after   Issue,  with   a   relieta 

damages  by  him  sustained  on  occasion  verifleatione,  the  judgment   by  cogno- 

of  the  detention   of  the  said  sum  of  vit  given  in  Chit.  F.  (1847),  p.  312,  is  as 

j&(»,  residue,   etc.,   and   prays  judg-  follows:     (Proceed  to  the  end  of  issue 

ment  for  the  said  de'bt  of  /joo,  parcel,  in  the  usual  manner,   and  then   add:) 

etc,  so  acknowledged  as  aforesaid,  to-  *'  At  which    day   come   here    as   well 

gether  with  his  costs  and  charges  by  the  plaintiff  by  his  attorney  aforesaid 

him  about  his  suit  in  this  behalf  ex-  as    the   defendant  in    his  own  proper 

?*nded,  to  be   adjudged  to  him,  etc.  person;  and  hereupon  the  defendant,' 

herefore    it    is    considered  that    the  relinquishing    his    said   plea    by   him 

plaintiff  do  recover  against  the  defend-  above    pleaded,   savs  that  he  cannot 

^01  the  debt  of  ;C^ao,  parcel,   etc.,  in  deny  the  action  of  the  plaintiff,  nor 

torm  aforesaid  acknowledged,  and  also  but    (concluding  cu  in  judgment  by  cogno^ 

£^S  for  his  damages,  which  he  hath  vit  in  debt  on  bond  as  set  out  supra  this 

sustained  as  well   on   occasion  of  the  note), 

detaining  the   said    debt  of   £soo  so  1.  ^n'^ww.  — Rev.  Stat.  (1887),  §1444. 

Acknowledged  as  aforesaid  as  for  his  This  form  will  also  be  found  sufficient 

j^id  costs  and   charges   by   the  court  under  Tex.  Rev.  Stat.  (1895),  art.  1648. 

here  adjudged  to  the  plaintiff,  and  with  See  also  list  of  statutes  cited  supra,  note 

his  assent;  and  the  said  defendant  in  2,    p.    48,    for    similar    provisions    in 

^'^^i  etc.     And  let  the  defendant  be  California,    Idaho,    Montana^    Netmda^ 

*^Qitted  of  the  sum  of  £soOt  residue,  Washington,  and  other  states. 

5  E.  of  JF.  P.  —  7.  VI  Volume  5. 


J 


6078.  CONfkSSlOJ^  O^F  JtlbGMBNT:'  i 

sum  oi  forty-eight  dollars.     It  is  therefore  considered  that  th 
plaintiff  have  and  recover  from  the  said  defendant  t^^  sftid,s 
fqrty-eight  dollars  as  aforesaid  confessed,  with  interest  at  the  \ 
seven  per  cent,  per  annum  and  for  his  costs  by  him  about  his 
this  behalf  expended,  and  that  he  have  execution  therefor.^ 

Abraham  KetU^  Justice  of  the  Pc 

Porm  No.  6073.' 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1651.) 

[In  Justice's  Court,  Garland  County,  Arkansas^  before  Ai 
Kent^  Justice  ^f  the  Peace. 

John  Doe     \ 

against      >  Judgment  by  Confession.]^ 
Ri(hdrd  Roe,  ) 

On  this  third  day  of  May^  z^-^  comes  the  said  John  Doe  \ 
as  the  said  Richard  Roe^  and  the  said  John  Doe  files  before  me 
against  the  s^xd  Richard  Roe  as  follows:  {If ere  jet  out  copy  o^ 
and  the  said  Roe  files  in  writing  his  confession  of  judgment  ? 
he  says  that  he  is  indebted  to  th^  said  Doe  in  the  sum  oi  fifty 
debt  and  nine  dollars  and  fifty  cents  interest  due  upon  saic 
and  consents  that  judgment  be  rendered  against  him  for  tha 
all  of  which  being  assented  to  by  the  said  Doe,  it  is  therefo 
sidered  and  adjudged  that  the  said  Doe  have, and  recover  of  t 
Roe  the  sum  of  fifty-nine  dollars  and  fifty  cents  for  his  de 
interest  and  all  his  costs  in  and  about  this  suit  expended. 

[Adraham  Kent,  Justice  of  the  Pea 

1.  Where  the  party  appears  in  person  identify  a  writing  obligatory,  it 
or  by  agent  or  attorney  before  a  justice  invalidate  the  judgment  if  in 
of  the  peace  without  issuance  or  service  fession  it  be  called  a  **  note.' 
of  process  and  confesses  judgment,  the  Hays,  6  Ark.  41  o.     The  judg 
plaintiff,  his  agent  or  attorney  shall  this  case  was  as  follows: 
make  and  file  an  afl^davit  in  writing  ^^ Louisa Hogins^  administratrix' 
signed  by  him  to  the  justness  of  his  of  A,D,  Hogins^  deceased^ 
claim.     Ariz.  Rev.  Stat.  (x887).  §  1444;  vs. 

Tex.  Rev.  Stat.  (1895),  art.  1648.     And  A,  J,  Hays,    . 

where  such  judgment  is  confessed  by  On  this  day  appeared  Lomst 

agent  or  attorney  the  warrant  of  at-  administratrix   of  A,    D,   Ho^ 

torney  shall  be  filed  with  the  j.ustice  and  ceased,  and  filed  a  writing  ot 

noted   in   the    judgment-     Ariz.    Rev.  dated  the  twenty-fifth  day  of  1 

Stat.  (1887),  §  803;  Tex.  Rev.  Stat.  (1S95),  18^,  and  due  ont  day  after  d 

art.  1649.     See  also  list  of  statutes  cited  able  X.o  A,  Z>.  ffogins  for  eighty 

supra^  note  2,  p.  48.  lars,  and  also  appeared  A.  J,  j 

2.  Arkansas,  —  Sand.  &  H.  Dig.  Ark.  defendant,  and  nled  here  in  < 
(Z894),  §  4379.     See  also  list  of  statutes  confession    of    judgment    in 
cited  supray  note  2,  p.  48.  which  is  allowed  by  the  coui 

SoAoiency  of  Judgment.  —  Where    a  is  considered   by  the    court   1 

party  appears  and  nles  a  written  con-  plaintiff  have  and  recover  o: 

fession  of  judgment,  such  a. description  fendant  the  sum   of  eighty-si. 

of  the  cause  of  action  in  the  confession  debt  and  five  dollars  and  six, 

as  will   identify  it  is  sufficient.     The  damages  with  all  costs,  etc.,  thi 

party  is  not  required  to  state  the  tech-  April,  18^5.            John  James ^ 

laical  character  of  the  instrument  upon  8.  The  words  enclosed  by  [  ' 

which  the  confession   is   made.     The  be  found  in  the  form  given  in 

amount,  date  and  time  of  payment  be-  ute,  but  have  been  added  to  r 

ing  given  with  sufficient  certainty  to  form  complete. 
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FormNo.  6Q74i* 
John  Doe     ) 

against       >  Before  Abraham  Kent^  Justice  of  the  Peace. 
^hardRoe.   J  ^     i    .         . 

New  Haven  County,  ss.    December  tenths  i8P7. 
On  this  day  personally  appeared  before  mo,  Abraham  JCeni^  pstice; 
of  the  peace  within  and  for  the  county  of  New^  Jfave^n^  Richard  Rpe^ 
*od  acknowledged  that  he  is  indebted  to  John  Doe  in  th^s\xmoi  fifty 
<lollars  on  a  certain  promissory  note  (or  other  cause  of  i^^biedness)^ 
3s  follows:  (Ffere  set  out  the  note  or  cause  of  indebtedness^  and  con- 
fesses judgment  in  favor  of  the  said  John  Doe  against  iiimspK  for  the 
a/presaid  sum  oi  fifty  dollars  and  seventy-five  cents  costs.     Therefore, 
it  is  considered  and  adjudged  that  the. said /M/i.Z?^  have  and  recover 
against  the  said  Richard  Roe  his  damages  and  costs  aiore^aid  acknowt-^ 
ed^ed  and   confessed,  and  that  the*  said  plaintiff  have  execution 
tierefor. 

Abraham  Keni^  Justice  of  the  Peace. 

Form  No.  6  o  7  5  .•  ,  ^ 

(Fla.  Rev.  Stat.  (1892).  g  548.) 

{Annexed  to  or  indorsed  upon  the  confession  of  judgment^  is  entered  the 
Mmviftg f^^g^f^^t^'Y  Judgment  is  hereby  rendered  against  Richard 
Roty  defendant,  in  favor  of  fohn  Doe,  plaintiff,  for  the  sum  of  fifty 
doWars,  and  fifty  cents  damages,  and  three  dollars  and  fifty  cents  costs^' 
ttos  nint^  day  of  February,  iS9S, 

Abraham  Kenty  Justice  of  the  Peace. 

Form  No.  6076/ 

S^^J^^^^^^-^'  i  ®^-    ^^^^^^  Abraham  Kent,  Justice  of  the  Peace. 

Jonn  Doe    \ 

against  >  Upon  Claim  for  Twenty-five  Dollars  due  on  an  Account. 
Richard  Roe.  \ 

Whereas,  tne  said  John  Doe,  plaintiff  above  named,  this  ninth  day 
d  February ^  iS98,  personaRy  came  before  me,  and  the  said  Richard 

1.  Connecticut.  —  Gen.  Sut.  (1888),  §  for   a    designated    amount,    and    the 

^3'   See  list  of  statutes  cited  stipra^  judgment  is  thereupon  so  given,  it  is  a 

note  2,  p.  48.  judgment  confessed.    Such  expressions 

*  Fliriia,  —  Rev-  Stat.  (1893),  g  i6og,  as  **  I  confess  judgment  for  %ioo*'  or 

<Qbs.  6.    See  also  list  of  statutes  cited  "  I  agree  that  judgment  shall  be  given 

ir/ra,  note  2,  p.  48.  against  me  for  %ioOs*  are  sufficient. 

••  For  form  of    confession  of  judg-  Boettcher  »,  Bock,  74  111.  334. 

^Qt  befoce  a*  justice  of  the  peace  in  Where  the  docket  shows  that  defend- 

rlmdat^  supra.  Form  No.  6038.  ant  agreed  that  plaintiff  should  hav« 

.  i*/^"^'  —  Starr  St  C.  Anno.  Stat,  judgment   for  a  given  sum  and  that 

("9^).  p.  3083,  par.  66.     Sec  also  list  of  the  plaintiff  accepted  the  judgment  ten- 

««mes  cited  jM^rtf,  note  a,  p.  48.  idered,  this  will  be  sufficient.     Boett- 

*•  taOhnioal  fonnalitj  is  required,  un-  cher  v.  Bock,  74  111.  33a.                    % 

^  *fe  IlUtuns  statute,  in  the  practice  It  is  sufficient  to  show  that  the  court 

^hc   msticcs*    courts,   and   when  a  had  jurisdiction  of  the  parties  and  of 

^y   there  'formallT    consents    that  all  the  subject  matter,  and  that  the 

JVdgnefir  shall  be  giYen  ag&inst  him  matter  was  adjudicated,  the  amount 
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Foe  waived  the  issuance  and  service  of  process;  and  the  said 
Doe  and  the  said  Richard  Roe  have  entered  their  appearance  iri 
cause,  and  the  said  Richard  Roe  has  acknowledged  that  he  is  inde 
to  and  owes  the  said  John  Doe  the  sum  of  twenty-five  dollars, 
money  being  due  upon  a  certain  account  for  goods,  wares  and 
chandise  to  him  the  said  Richard  Roe  sold,  furnished  and  deliv 
during  the  year  i8P7,  as  per  statement  and  account  hereunt< 
nexed,  and  whereas,  the  said  John  Doe  and  Richard  Roe  have 
day  requested  that  judgment  be  rendered  against  the  said  Rii 
Roe  for  the  amount  of  said  account^  it  is  therefore  considerec 
adjudged  that  the  said  John  Doe,  plaintiff  above  named,  do  hav< 
recover  of  the  said  Richard  Roe,  defendant  above  named,  the 
of  twenty-five  dollars,  and  the  sum  of  five  dollars  costs,  taxed  ii 
proceeding,^  amounting  in  all  to  the  sum  of  thirty  dollars. 
Witness  my  hand  this  ninth  day  of  February,  i8P<P. 

Abraham  Kent^  Justice  of  the  Fes 

Form  No.  6077.* 

John  Doe 

against 

Richard  Roe, 

Judgment  confessed  this  ninth  day  of  February,  iS98,  by  R 
Roe,  the  above  named  defendant,  in  favor  of  John  Doe,  the 
named  plaintiff,  for  the  sum  of  fifty  dollars,  with  interest  upoi 
sum  from  the  date  of  this  judgment  until  time  of  payment  < 
same. 

Abraham  Kent,  Justice  of  the  Peace 

in  and  for  Allegany  County,  Maryl 

Form  No.  6078.* 

Cheshire,  ss. 

On  this  first  day  of  September,  a.  d.  i8P7,  the  above  name 
Doe  and  Richard  Roe  voluntarily  appeared  before  me,  a  justice 
peace  within  and  for  the  said  county,  and  subscribed  the 
agreement.     It  is  therefore  considered   that  the  said  Richa 
have  execution  against  the  saii^John  Doe  for  the  sum  of  fifty 
as  confessed  above  (or  that  execution  be  stayed  until  the  first 
January ^  iSpSJ) 

Abraham  Kent,  Justice  of  the  F 

found  was  confessed  to  be  owing  to  365;  Campbell  v,  Randolph,  13 

the  plaintifif,  a  recovery  and  the  award  So  that  where  a  party  stated  * 

of  execution.     Bartlett   v.    Powell,   90  could  not  deny  the  plaintiffs  d 

111.  331.  such  admission  conferred  no  a 

Coment   to   Sntrj  of  JudgmsiLt.  —  A  to  enter  a   judgment    by   coi 

judgment  entered  upon  the  admission  Elliott  v.  Daiber,  42  III.  467,  4^ 

by  the  defendant  of  an  amount  due  is  1.  Costs.  —  Neither  the  items 

not  a  judgment  by  confession.     A  con-  nor  the  amount  thereof  need  I 

fession  of  judgment  is  more  than  an  in  the  judgment.     Simms  v. 

acknowledgment  that  a  certain  amount  III.  371. 

is  justly  due;  it  is  a  consent  to  the  en-  9.  A/iir^Z3i«/.— Pub.  Gea.  La^ 

try  of  judgment.     Dearborn  Laundry  art.  53,  §33. 

Co. ».  Chicago,  etc.,  R.  Co.,  55  111.  App.  3.  New  Hampshire.  —  Ever 

441;  Goddard  v.  Fisher,   33  111.  App.  to  whom  a  confession  of  debt 
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Form  No.  6070  J 

John  Doe  y  plaintiff,       )  Before  Abraham  Keniy  Esq.,  one  ot.thc- 
against  v     Justices  of  the  Peace  of  the  Town  of' 

Richard  Roe^   defendant.  )      Huntington^  County  of  Suffolk^  New  York, 

Whereas,  the  defendant  above  Vizm^A^  Richard  Roe  [and  the  plain- 
tiff ahcve  named^  John  Doe\  has  (or  have)  personally  appeared  before 
me,  and  the  said  Richard  Roe  having  filed  his  confession  of  judgment 
herein  wherein  he  consents  that  judgment  be  entered  in  this  caiise 
in  favor  of  the  plaintiff,  John  Doe^  for  the  sum  of  seventy-five  dollars 
upon  a  promissory  note,  as  is  evidenced  by  his  said  statement  and 
confession  in  writing  heretofore  with  me  filed  in  this  cause  [accom- 
panied by  the  affidavits  both  of  the  said  John  Doe  and  the  said 
Richard  Roe y  as  by  section  301 1  of  the  Code  of  Civil  Procedure 
required];*  it  is  now  therefore  considered  and  adjudged  that  the 
sM  John  Doe  do  have  and  recover  of  and  from  the  said  Richard  Roe 
the  sum  of  seventy-five  dollars,  the  sum  confessed,  and  the  sum  of 
fijUcn  dollars  costs,  in  this  behalf  incurred  {here  specifying^  by  way  of 
itemsy  the  costs)^^  amounting  in  all  to  the  sum  of  ninety  dollars.  Judg- 
ment entered  this  ninth  day  of  February^  jS98. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  6080.^ 

State  of  Vermont,      ) 
Washington  County,  f  ^^• 

Be  it  remembered  that  at  Monipelier,  on  this  first  day  of  July, 
^'T>,iW7,  Richard  Roe,  oi  Montpelier  aforesaid,  personally  appeared 
before  me,  Abraham  Kent,  justice  of  the  peace  within  and  for  the 
said  county  of  Washington,  and  acknowledged  himself  indebted  to  John 
Doe,  of  Montpelier  aforesaid,  without  (or  with)  antecedent  process,  on  a 
note  in  the  sum  of  ten  dollars,  bearing  date  th^  first  day  of  September, 
A.  D.  i8Pe,  executed  and  delivered  by  the  said  Richard  Roe  to  the 
^^fohnDoe,  and  payable  to  the  SddADoe  or  order  on  demand,  with 
mterest,  in  the  sum  of  ten  dollars  and  fifty  cents;  and  whereupon  it 
IS  adjudged  by  the  said  justice  that  %2xdL  John  Doe  recover  of  the 
^^^  Richard  Roe  the  sum  of  ten  dollars  and  fifty  cents  and  twenty-five 
cents  more  for  taking  the  record  of  such  confession,  whereof  the  said 
fohn  Doe  may  have  execution. 

Abraham  Kent,  Justice  of  the  Peace. 

th      J^*^P   *    ^"*^    ^^^    ^^^^    record  required  to  accompany  the  statement 

i/^v  ^^^^^  *°d  certified  by  him-  and    confession.      N.    Y.    Code    Civ. 

I^"-    N.  H.  Pub.  Sut.  (1891),  c.  247,  Proc.,  §  3011. 

o  |7-  8.  Th»  itons  of  ooft  should  be  sped- 

/  i  I          ^^^^'  ■"  ^^*^^     ^*^-    ^'■^-  ^^^  *"  ^^^  judgment.     N.  Y.  Code  Civ. 

^'^7),  83010  et  seq.     See  also  list  of  Proc,  §  3078. 

suttttes  cited  supra,  note  2,  p.  48,  for  4.   Vermont.  —  Stat.    (1894).    §   1048, 

^ilar  provisions  in  California,  Idaho,  provides   that   no   judgment  shall   be 

^^^tota,  Missouri,  Montana,  Nevada,  rendered  upon  confession  except  upon 

™  other  states.  specification  in  writing  filed  with  the 

«•  YndgBMBt  for  sua  ovor  fifty  dsUan  justice  setting  forth  the  claim  on  which 

shoald  refer  to  the  affidavit  by  statutes  judgment  is  rendered. 
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2.  Upon  Confession  of  Attorney.^ 

PormNo,  6o8z.* 

John  Do€^  plaintiff,       ) 

against  > 

.  Richard  Ro^^  defendant.  ) 

This  day  came  the  plaintiff,  by  his  attorney,  and  filed  his  compl 
I  herein,  and  the  said  defendant,  by  Daniel  Webster^  his  attorney  < 
,  constituted  by  warrant  of  attorney,  comes  and  in  open  court  k 
J  Jesses  ^hat  he  is  indebted  to  the  said  plaintiff  for  the  sum  of  /a 
.  hundred  and  fifty  dollars,  as  claimed  by  the  plaintiff  in  his  compk 
,  It  is  therefore  considered  by  the  court  that  the  said  plaintiff  rec< 
.from  the  said  defendant  the  said  sum  of  twelve  hundred  and  ^ 
^  dollars  as  aforesaid  confessed  and  that  he  have  execution  theref ( 

Form  No.  6082.* 

State  of  Michigan^  ) 

Circuit  Court  for  the  County  of  Montcalm. ) 

John  Doe 
against 
Richard  Roe,  ^ 

On  reading  and  filing  the  promissory  note,  warrant  of  attorney, 
declaration  in  this  cause,  together  with  the  answer  of  the  said  def  • 

1.  Sni&cieiioy  of  Judgment.  — Name  of  but  not  necessarily  void.     See  A 

tf//<?r;«^^  appearing  to  confess  the  judg-  v.  Arnold,  86  111.   185;    Davenpo 

ment  need  not  be  shown  in  the  record  Wright,   51   Pa.   St.    292;  Caldwe 

of  the  judgment.     Russell  v,  Lillja,  90  Fifield,  24  N.  J.  L.  150. 

111.  330.  ^  Where  bond  has  been  given,  the 

Warrant  of  attorney  to  confess  judg-  of  judgment  on  a  warrant  of  attc 

ment  must  be  shown  to  be  in  existence  at  common  law  may  be  found  in 

in  the  entry  of  judgment  by  cognovit.  F,  (1847),  p.  316. 
Matzenbaugh  v,   Doyle,   56  III.  App.        Where  bond  has  not  been  giyei 

343.     But  the  warrant  need  not  be  set  form  of  judgment  on  a  warrant  < 

out  at  length  in  the  transcript.     Apple-  torney  at  common   law   is   set  o 

•gate  V.  Mason,  13  Ind.  79.     It  is  suffi-  Chit.  F.  (1847),  p.  317. 
cient    that    the    judgment    recite    the        Form  of  role  npon  warrant  of  attt 

power  of  attorney  without  reciting  that  to  confess  judgment  at  common  1 

It  was  proven.     Caruthers  v.  Caruth-  given  in  Chit.  F.  (1847),  p.  316. 
ers,  2  Lea  (Tenn.)  270.  Form  of  affidavit  to  enter  up  Jnd| 

After  obligee's  deaths  judgment  upon  after  a  year  upon  a  warrant  of  att< 

warrant  of  attorney  should  be  entered  at  common   law    is  given   in  Chi 

in  the  name  of  the  executors.     Guyer  (1847),  P-  315- 
y.  Guyer,  6  Houst.  (Del.)  430.  2.  Arizona.  —  Rev.  Stat.  (1887), ' 

Attorneys*  fees  may  be  included  in  the  et  seq.     See  list  of  statutes  cited  j 

judgment    when    authorized    by    the  note  2,  p.  48,  for  similar  provisio 

warrant     of     attorney.      Sweeney    v.  other  states. 
Stroud,    55    N.   J.    L.    97 ;    Campbell        8.   Michigan,  —  How.     Anno. 

V.  Goddard,  123  111.  220:    Seligman  v.  (1882),  §  7662. 
■  Franco-American  Trading  Co.,  17  Civ.        See  list  of  statutes  cited  supra 

rProc.    Rep.  (N.  Y.  Supreme  Ct.)  342;  2,  p.  48,  for  similar  provisions  in 

Moore's  Appeal,  no  Pa.  St.  433.  states. 

For  an  amount  greater  than  that  au-        Judgment  on  oonfeesion,  or  oogmo' 

thorized  by  the   warrant  is  Irregular  assumpsit,  without  warrant  of  att< 
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ant,  confessing  the  action  of  the  said  plaintiff,  to  the  sum  of  eight 
hundred  dollars  damages;  Therefore,  it  is  considered  that  the  said 
plaintiff  do  recover  against  the  said  defendant  his  damages  so  con- 
fessed as  aforesaid,  together  with  his  costs  and  chalrges  by  him  about 
his  suit  in  his  behalf  expended  to  be  taxed,  and  that  the  said  plaintiff 
have  execution  thereof, 

Carroll  Johnson^  Circuit  Judge. 

Form  No.  6083  J 

In  the  Circuit  Court,  Colfax  County,  in  the  State  of  Nebrcuka*. 

John  Doe^  plaintiff,      1 

vs.  >  Judgment. 

Richard Roey  defendant. ) 

Now,  on  this  tenih  day  of  December ^  i8P7,  comes  the  plaintiff  by  his 
attorney;  also  comes  Darnel  Webster ^  one  of  the  attorneys  of  this 
court,  on  behalf  of  the  defendant,  and  by  virtue  of  warrant  of  attor- 
ney for  that  purpose  duly  executed  by  the  said  defendant  in  this  action 
filed,  and  now  produced  to  the  court,  and  waives  the  issuing  and  serv- 
ice of  process,  and,  with  the  consent  of  the  plaintiff,  confesses  that 
the  said  defendant  is  justly  indebted  to  the  said  plaintiff  in  the  sum  of 
two  hundred  and  fifty  dollars,  with  interest  thereon  at  the  rate  of  seven 
per  cent,  per  annum  from  th^  first  day  oi  June,  iZQS^  as  claimed  in  the 
petition.  It  is  therefore  considered  and  adjudged  by  the  court  that 
the  plaintiff  recover  of  and  from  the  defendant  the  said  sum  of  two 
hundred  and  fifty  dollars,  with  interest  thereon  at  the  rate  of  seven  per 
cent  per  annum  from  Ih^  first  day  of  June,  1  SOS,  together  with  his  costs 
herein  expended,  taxed  SLt  forty-eight  doWsirs  and  thirty-five  ctnts, 

John  Marshall,  Judge. 

in  Michigan,  may  be  as  follows:  (  Title  2,  p.  48,  for  similar  provisions  in  other 

of  court  and  cause  as  in  Form  No.  6oSi.)  states. 

**The  defendant  in  this  cause  having  Preoedent— C7^»V. *-In  Callen  v.  El- 
appeared  therein,  \>y  Jeremiah  Mason,  lison,  13  Ohio  St.  449,  the  judgment, 
his  attorney,  and  confessed  the  action  of  omitting  formal  parts,  was  as  follows  : 
the  said  plaintiff,  and  his  damages  by  *' And  now  of  this  day,  that  is  to  say, 
him  sustained  on  account  of  the  non-  at  the  June  Term,  in  the  year  of  our 
performance  of  the  several  promises  Lord  one  thousand  eight  hundred  and 
and  undertakings  in  said  plaintiff's  twentyseven^  comes  the  plaintiff  by  his 
declaration  mentioned,  to  the  sum  of  attorney  aforesaid,  and  the  plaintiff,  by 
eight  hundred  dollars;  hereupon  said  his  attorney,  having  proceeded  and 
plaintiff  prays  judgment  and  his  dam-  filed  here  in  court  his  declaration 
a^es  so  acknowledged,  together  with  against  the  said  defendants,  the  de- 
his  costs  and  charges  by  him  about  his  fendants,  by  George  Collins^  Esq.,  their 
suit  in  this  behalf  expended;  Therefore;  attorney,  come  into  court,  and,  by  vir- 
it  is  considered  and  adjudged  that  the  tue  of  his  power  of  attorney,  filed  in 
said  plaintiff  do  recover  against  said  this  court,  confessed  judgment  for  the 
defendant  his  damages  aforesaid,  as  defendants  for  the  sum  of  t'n^ />i^«ja«</ 
aforesaid  acknowledged  and  confessed,  three  hundred  and  ninety-three  dollars, 
together  with  his  costs  and  charges  and  j^v^«<y  cents  in  damages;  and  there- 
aforesaid  to  be  taxed,  and  that  said  fore  it  is  considered  by  the  court  that 
plaintiff  have  execution  thereof.  the  plaintiff  recover  against  the  defend- 
Carroll  Johnson^  Circuit  Judge,**  ant  his  damages  aforesaid  by  them 
1.  N'ebreuka.  — Comp.  Stat.  (1897),  §§  confessed,  and  bis  costs  by  him  about 
6012-601 5.  his  suit  in  this  behalf  expended,  ex- 
See  list  of  statutes  cited  supra^  note  cept  the  docket  fee." 
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Form  No.  6084.* 
(N.  J.  Gen.  Stat.  (1896).  p.  173,  %  5.) 

Essex  County  Circuit  Court,  of  the  term  of  December^  in  the 
our  Lord  one  thousand  eight  hundred  and  ninety'seven, 

John  Doe    ) 
against      [■  In  Debt  on  Bond  and  Warrant  of  Attorney. 
Richard  Roe,  ) 

The  defendant's  appearance  to  this  action  is  entered  and  ju 
confessed  to  the  plaintiff  for  the  sum  mentioned  in  the  above 
tion'  by  virtue  of  the  warrant  of  attorney  thereunto  annexed  a 
suant  to  the  directions  of  an  act  entitled  **  An  act  directing  tl 
of  entering  judgments  on  bond  with  warrant  of  attorney  to 
judgment,"  whereby  it  is  considered  that  the  said  JohnDoe^  th 
named  plaintiff,  Ao  recover  against  the  said  Richard  Roe^  th< 
named  defendant,  the  sum  of  one  thousand  dollars  debt  and  ft 
lars  <:osts  of  suit.  Judgment  signed  and  ordered  entered  th 
day  of  December  in  the  year  of  our  Lord  one  thousand  eight  t 
and  nineiy'Seven, 

John  Marshall^  Circuit  ^w 


JohnDoe^  plaintiff, 
against 
Richard  Roe y  defendant. 


Form  No.  6085.* 


1.  AVw/^rjiT^.  —  Gen.  Stat.  (1896),  p.  affidavit  of  y^^Aii  Doe^  the  said 

Z72,  §  I  et  seq,  in  the  foregoing  action,  takei 

Anotlur  finm  of  •ntrj  of  jadgmont  in  quired  by  the  statute  and  hei 

New  Jersey  may  be  as  follows:  nexed,  was  produced  to  me  on  t 

'*  Be  it  remembered  that  on  this  ninth  day  of  February^  18^. 

day  of  February ^  18^,  befote  me,  the  Jf^^^  Marshall, 

subscriber,  a  supreme  court    commis-  Supreme  Court  Commissi< 

sioner,  personally  appeared  Jeremiah  Against  two  ponons  on  the  co; 

Mason^  attorney  iox  Richard  Roe  ^  the  de-  of  one  is  improper.     Westfall  % 

fendant  in  the  above  entitled  cause,  and  ven,  2  N.  J.  L.  64:  Little  v,  & 

produced  an  original  warrant  of  attor-  N.  J.  L.  82;  Mills  v.  Sleght,  5  1 

ney,  executed  by  the  said  defendant,  and  653;  Wiggins  v.    Klienhans,  < 

the  copy  whereof  is  hereto  annexed,  and  L.  249;  Ballinger  v»  Sherron,  14 

by  virtue  of  said  warrant  of  attorney  ap-  144.  But  such  judgment  is  good 

peared  to  this  action,  received  the  fore-  the  one  who  confesses  it.   Woo 

going   declaration,  confessed  the  said  den,  16  N.  J.  L.  453. 

action  and  a  judgment  thereon  in  favor  .  Against  one  aftor  Ui  doeooM 

of  yM#t  Z^^,  the  plaintiff,  against  ^iV/i-  proper.     Stull  v,  Abbott,  15  1 

ard  Roe,  the  defendant,  for  the  sum  of  339;  Milnor  v.  Milnor,  o  N.  J. 

^tf^  >lMif^r^</ dollars  damages  and  costs  Wood  v,  Hopkins,  3  N.  J.  L.  26 

of  suit  to  be  taxed;  whereupon  leave  is  2.  May  bo  signed  and  ordorod 

given  to  enter  up  proceedings  of  said  preme  court  commissioner.   N. 

warrant  of  attornev  and  final  judgment  Stat.  (1896),  p.  173,  §  6. 

against  the  ^\A  Richard  Roe  xn  favor  of  8.   Virginia  and  West  VirginU 

the  said  plain tifif,y<'^#t  Doe,  for  the  sum  supra,  note  3,  p.  95. 

of  Jive  hundred  dollars  damages  and  In  detinoo,  judgment  may  be 

costs  of  suit  to  be  taxed.  lows:  {Commencing  as  in  Form  J^ 

Judgment  signed  and  ordered  to  be  and  continuing  down  to*)  *'sai 

entered  this  ninth  day  of  February,  i%g8.  he  cannot  gainsay  the  plaintiff's 

I  do  hereby  certifv  that  at  the  time  of  Therefore  it  is  considered  by  tt 

signing  the  foregoing   judgment  the  that  the  plaintiff  recover  agai 
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This  day  came  the  parties  by  their  attorneys,^  and  thereupon  the 

said    defendant,    relinquishing    his  former  plea,*    acknowledgeth 

the  plaintiff's  action  against  him,  and  further  acknowledgeth  that  the 

pUdntiff  bath   sustained,  by  occasion  of  the  nonperformance  of  the 

assumptions   made  by  him,  damages  to  the  amount  oifive  hundred 

dollars;  and  he,  the  said  defendant,  agrees  that  judgment  be  entered 

for  the  plaintiff  for  the  damages  so  acknowledged,  with  interest 

thereon  from  the  ninth  day  of  February^  i8P7,  till  paid,  and  the  costs. 

Thereupon,  with  the  assent  of  the  plaintiff,  it  is  considered  by  the 

court  that  the  plaintiff  recover  against  the  defendant  five  hundred 

dollars,  the  damages  aforesaid,  so  as  aforesaid  acknowledged,  with 

interest  thereon,  to  be  computed  after  the  rate  of  six  per  centum  per 

annum,  from  the  ninth  day  of  February ^  iSd7,  till  paid,  and  his  costs  by 

him  about  his  suit  in  this  behalf  expended.    And  the  said  defendant 

in  mercy,  eta 

Form  No.  6086.* 
In  the  Circuit  Court  for  Vernon  County. 
John  Doe  plaintiff,     \  judgment  on  Warrant  of  Attorney,  without 

against  >        artinn 

Richard  Roe,  defendant.  )       action. 

Be  it  remembered  that  on  the  ninth  day  of  February,  \%98,  came 
the  plaintiff  in  the  above  entitled  cause  by  Oliver  Ellsworth,  his  attor- 
ney, and  filed  his  complaint  against  the  defendant  in  the  above 
entitled  cause,  and  together  with  said  complaint  said  plaintiff  also 
filed  an  affidavit,  a  promissory  note,  a  warrant  of  attorney,  and  an 

defendant  theJSvt  cows  named  in  the  tiff's  action,   and   the    cause    remains 

declaration  mentioned,  if  they  may  be  without  judgment  upon  that  confession 

had,  or  the  price  of  them,  if  they  may  not  until  a  final  judgment  can  be  given  as 

be  had,  which  is  agreed  by  the  parties  to  all  the  defendants." 

to  he  five  Aundred  dollairs,  together  with  1.  By  attorney  in  fiMt,  may  be  as  fol* 

om  dollar  damages  by  them  agreed  for  lows:    (  Tit/g  of  cause  as  in  Form  No, 

detaining  the  said  cows,  and  his  costs*'  608$),     **  This  day  as  well  the  plaintiff 

(concluding  as  in  Form  No.  608$),  by  his  attorney  as  the  defendant  by 

In  trespui,  assault  and  battery,  the  Samuel  Shorty  his  attorney  in  fact  afore- 

jndgment  may  be  as   follows:    (Com-  said,  acting  under  a  power  of  attorney 

meneing  as  in  Form  No,  6o8s%  tifd  contin^  under  the  hand  and  seal  of  said  defend- 

hr'iv^  ib*)  "  saith  that  he  cannot  gainsay  ant,   acknowledges  "  (r^^ff/i'^tMn^   as  in 

the  plaintiff's  action,  nor  but  that  he  is  Form  No,  6oSj), 

guilty  in  manner  and  form  as  the  plain-  Or  as  is  given  in  Robinson's  F.,  p. 

tiff    against    him     hath    complained;  loi:    *'This  day  came  the  plaintiff  by 

and  the  parties  agree  that  the  plaintiff  his  attorney  and  produced  the  power  of 

hath  sustained  damages  by  that  occa-  attorney  for  confessing  judgment  in 

sion  to  fitfe  Aundr ed  doWairs,  besides  his  this  action  under  the  hand  and  seal  of 

costs.      Therefore  it  is  considered  by  the  defendant,  attested  by  Stzmti^/^y^r/, 

the  court"  (concluding-  as  in  Form  No.  and  approved  the  day  of  the  execution 

6o8j).  thereof.      Whereupon /eremiaA  Mason 

Judgmmt  Affminst  several   defendants,  appeared  for  the  defendant  by  virtue  of 

where  the  action  is  confessed  by  one,  is  said  power,  and  the  defendant  by  his 

S'ven  in  Robinson's  F.,  p.  100,  as  fol-  said  attorney  acknowledges  the  plain- 

ws,  omittin^r  formal  parts:  tiffs  action  for,  etc.    Therefore,  etc." 

"This  day  came,  ete.^  and  the  de-  8.   IVisconsin, — Sanb.    &    B.    Anno, 

fendant,  Richard  Roe,  relinquishing  his  Stat.  (1889),  §  2895  etseq.     See  also  list 

former  plea,   acknowledges  the  plain-  of  statutes  cited  supra^  note  2,  p.  48. 
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answer  of  the  said  defendant,  which  said  complaint,  affidavit, 
sory  note,  warrant  of  attorney  and  answer  are  as  follows,  to 
(Here  set  out  copy  of  complaint,)'^ 

'Here  set  out  copy  of  affidavit^ 

Here  set  out  copy  of  promissory  note^ 

Here  set  out  copy  of  warrant  of  attorney, ^^ 

JHere  set  out  copy  of  defendants  answer. y 

.  State  of  Wisconsin. 

In  the  Circuit  Court  for  Vernon  county. 

John  Doe^  plaintiff,      ) 

against  v  Judgment.^ 

Richard  Roe^  defendant.  ) 

Having  this  day  read  the  complaint  of  the  plaintiff  in  the 
entitled  cause,  and  also  his  affidavit  therewith  filed,  as  well 
note  sued  upon  herein,  and  the  warrant  of  attorney  signed 
defendant  in  the  above  entitled  cause,  authorizing  the  confes 
judgment  on  the  said  note,  and  the  answer  of  the  said  def < 
wherein  he  confesses  said  complaint  and  submits  to  a  ju< 
against  the  said  defendant  in  favor  of  the  said  plaintiff,  all  of 
papers  were  produced,  exhibited  and  filed  herein.  Now,  the 
on  motion  of  Oliver  Ellsworth^  attorney  for  said  plaintiff,  it  is 
considered  and  adjudged  that  the  said  plaintiff,  John  Doe,  ha 
recover  of  the  said  dtfenddint^  Richard  Roe,  the  sum  oi  five  h 
dollars  claimed  in  said  complaint  and  confessed  in  said  z 
together  with  thirteen  dollars  costs  of  this  judgment,  taxed 
stipulation  in  said  answer,  amounting  in  all  to  the  sum  oifive  h 
and  thirteen  dollars.  Judgment  ordered  to  be  entered  by  the  c 
the  ninth  day  of  February,  iS98. 

Carro/i  Johnson,  Circuit  Ju< 

Caivin  Clark,  Clerk. 

1.  For  Form  of  oompUint  upon  a  note,  plaintiff's  right  of  action,  and  tl 

in  Wisconsin^  see  the  title  Bills  and  have  sustained  damages  to  the 

Notes,  vol.  3,  p.  283,  Form  No.  4122.  four  hundred  and  twelve  dolh 

8.  For  form  of  this  affidavit  see  XM/m,  eighth-nine    cents.     Whereupon 

note  I,  p.  85.  considered  and  adjudged  by  tl 

8.  The  promiisory  note,  or  other  instni-  that  the  said   plaintiffs  do  ha 

ment  in  writing,  may  embrace  also  the  recover  of  and  from  the  said  def 

warrant  or  authority  for  the  confession  the  sum  oi  four  hundred  and  tWi 

of  judgment.     Sloane  v,  Anderson,  57  lars  and  eighty-nine  cents,  the 

Wis.  123.  ages  so  as  aforesaid  confessed,  t 

4.  For  fbrm  of  warrant  of  attomoj  see  with  their  proper  costs  and 
infra,  note  3,  p.  109.  therein  expended  and  taxed  at 

5.  For  form  of  defendant's  answer  see  of  twelve  dollars  and  thirteen  cei 
supra.  Form  No.  6057.  that  they  may  have  execution  th 

6.  Present. —  In  Remington  v.  Cum-        7.  Must  be  signed ,  by  a  judge,  < 
mings,  5  Wis.  138,  the  judgment,  omit-  commissioner  if  entered   in  v; 
ting  formal  parts,  was  as  follows:  **And  So  held  where  a  judgment  was 
now  at  this  day  come  the  parties  by  upon  a  sworn  statement  or  coc 
their  attorneys  into  the  clerk's  office,  by  defendant  indorsed  upon  tl 
and  the  defendants,  by  warrant  of  at-  plaint  without  service  of  process 
torney  duly  executed  and   now  here  worth  v.  Willard,  22  Wis.  238; 
produced,  waive  the  issuing  of  process  v.   Griswold,   10  Wis.   293.     S 
and  service  thereof,  and  by  the  plea  of  Remington  v.  Cummings,  5  V/ 
confession  byy.  P.  Atwood,  their  attor-  Fairchild  v.  Dean,  15  Wis.  206. 
ney,    confess    and    acknowledge    the 
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V.  WARRANT  OF  ATTORNET.^ 

1.  Distinct  Instrument.' 

Form  No.  6087. 

Know  all  men  by  these  presents,  that  I,  Richard  Roe^  have  made, 
constituted  and  appointed,  and  by  these  presents  do  make,  constitute 
and  appoint  Jeremiah  Mason  true  and  lawful  attorney  for  me  and  in 


1.  A.  wanftat  of  sttarmtj  is  an  instru-  Nehraska,^~Com^,  Stat  (1897),  §  6016. 
men!  authorizing  the  person  to  whom  See  also  list  of  statutes  cited  supra^ 
it  is  given  to  appear  in  an  action  on  note  2,  p.  48. 

behalf  of  the  maker  or  to  confess  judg-  8.  A  Siitinot  Initnunant.  —  Some  stat- 

ment    against    him.      And.   L.    DicL,  utes  authorizing  confession  of  judg- 

Rapalje  &  L.  L.  Diet.;  28  Am.  &  Eng.  ment  upon  a  plea  signed  by  an  attorney 

Encycl.  of  L.  685.  in  vacation   require  the  authority  for 

Mvst  be  flied  and  made  part  of  the  confessing  such    judgment    to    be    in 

lecord.     Durham  v.  Brown,  24  111.  93.  some  pro^r  instrument  distinct  from 

Aritona.  —  Rev.  Stat.  (1887),  §§  803,  that  containing  the  iustrument  or  con- 

144s.  tract,  etc.,  upon  which   judgment    is 

Kansas, — 3  Gen.  Stat.  (1897),  c.  95,  confessed. 

%  404.  Minnesota,  —  Stat.  (1894),  g  6080.  See 

Michigan,  —  How.  Anno.  Stat.  (1882),  also   list  of  statutes  cited  supra^  note 

%  7662.  2,  p.  48,  for  similar  provisions  in  other 

Minnesota.  —  Stat.  (1894),  |  6080.  sutes. 

Missouri,  —  Rev.  Sut.  (1889),  g  2232.  Form  of  wanraat  of  attorney  at  common 

Nebraska,  —  Comp.    Stat.    (1897),    g  law  to  confess  judgment  is  given  in 

«oi5.  Chit.  F.  (1847),  p.  313. 

Ohio,  —  Bates'   Anno.    Stat.    (1897),  Form  of  defenianoe  on  warrant  of  at- 

%  5324.  torney  at  common  law  to  confess  judg- 

Oklahoma,  —  Stat.  (1893),  g  4298.  ment  is  given  in  Chit.  F.  (1847),  p.  314. 

Texas,  —  Rev.  Stat.  (:8o5),  art.  1649.  Form  of  aAdavit  of  eieeatlon  of  war- 

Wyoming,  —  Rev.  Stat.  (1887),  g  2671.  rant  of  attorney  as  required  by  3  Geo. 

See  list  of  statutes  cited  supra^  note  IV,  c.  39,  g  i,  is  given  in  Chit.  F.  (1847), 

2,  p.  48,  for  similar  provision  in  other  p.  315. 

states.  In  Miohigaa,  the  statute  requires  the 
Bitoe  aetioa  brought,  powers  of  attor-  authority  to  confess  to  be  in  some  in- 
ney  made  on  confessing  judgment  are  strument  distinct  from  that  containing 
null  and  void  in  the  following  states:  the  evidence  of  the  debt.    Such  an  in- 
Fhrida.  — Rev.  Stat.  (1892),  g  1178.  strument  may  be  as  follows: 
KentucJ^,—GtTi,  Stat.  (1888),  §  416.  '"lo Jeremiah  Mason^  Esq.,  attorney 
'   Mississippi,  —  Anno.   Code    (1892),  g  of  the  Supreme  Court  of  the  state  of 
747.  Michigan^  or  to  any  other  attorney  of  the 
In  Virginia^  a  power  of  attorney  to  said  court,  oV  of  any  other  court,  there 
confess    judgment    may  be    executed  or  elsewhere:  Whereas,  I,  ^iV^ir</^<?^, 
before  the  action  is  brought.     Virginia  of  the  city  of  Detroit^  in  the  state  of 
Valley   Ins.    Co.    v.  Barley,  16  Gratt.  Michigan^  made,  executed  and   deliv- 
<Va.)  363.  ered,   for  value  received,  my   certain 
If  any  penon  be  in  onstody  in  a  civil  promissory  note,  of  even  date  herewith, 
action,  at  the  suit  of  another,  no  war-  for  the  sum  of  five  hundred  dollars,  pay- 
rant  of  attorney  executed  by  the  person  able  one  day  after  date,  to  the  order  of 
in  custody,    to   confess    judgment    in  John  Doe^  of  the  said  city  of  Detroit^ 
favor  of  the  person  at  whose  suit  he  is  state  aforesaid,  which  said   note  was 
in  custody,  shall  be  of  any  force  unless  made  and  delivered  to  secure  the  pay- 
some    attorney    expressly    named  by  ment  of  the  sum  of  ^s^^  A«ff</r^</ dollars 
the  person   in   custody  be  present  and  by  me  this  day  borrowed  of  the  said 
eign  the  warrant  of  attorney  as  a  wit-  John  Doe^  and  by  the  said  John  Doe 
ness.  loaned  to  me;   these  are  to  desire  or 
Kansas,  -*  3  Gen.  Stat.  (1897),  c«  95,  authorize  you  or  any  of  you  to  appear 
g  405.  for  me,  my  heirs,  executors  or  admin- 
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my  name,  place  and  stead,  to  appear  before  the  District  Court 
Colfax  county,  in  the  state  of  Nebraska^  and  there  to  waive  servi 
and  issuing  of  process,  and  to  confess  judgment  in  favor  of  John  I 
against  me  in  the  sum  oifive  hundred  dollars,  with  interest  there 
at  the  rate  of  six  per  cent,  per  annum  from  the  ninth  day  of  Fehrua 
i8P7.  Said  indebtedness  being  now  due  and  payable,  and  incun 
on  account  of  {Here  set  out  facts  showing  how  the  indebtedness  arose^ 
inform  No,  6030)^  hereby  giving  and  granting  unto  him,  said  att 
ney,  full  power  and  authority  to  do  and  perform  all  and  every ; 
and  thing  whatsoever  requisite  and  necessary  to  be  done  in  and  ab< 
the  premises,  as  fully  to  all  intents  and  purposes  as  I  might  or  coi 
do  if  personally  present,  with  full  power  of  substitution  and  revo 
tion,  hereby  ratifying  and  confirming  all  that  my  said  attorney  si 
lawfully  do  or  cause  to  be  done  by  virtue  thereof.^ 


istrators,   in  the  said  court,  or  else-  of  attorney  will  not  include  a  protb< 

where,  in  an  action  of  assumpsit,  there  tary  or  a  clerk.     Grover,  etc.,  Sev 

or  elsewhere  brought,  or  to  be  brought  Mach.  Co.  v.  Radcliffe,  66  Md.  511. 

against  me,  my  heirs,  executors  or  ad-  Authorizing  Scott  or  any  other  a 

ministrators,  at  the  suit  of  the  9sA6.John  ney  of  court  to  confess  judgment,  • 

Doe,  or  his  assigns,  on  the  said  promis-  sufficiently  authorized  a  confessioi 

sory  note,  or  at  any  term  or  time,  past  Attorneys  Scott  and  Booth.     Patto 

or  present,  or  any  subsequent  term  or  Stewart,  19  Ind.  233. 

terms,  there  or  elsewhere  to  be  held.  Power  to  confess  judgment  as  *^^  oj 

and  confess  judgment,  or  judgments,  term "    means    power    to   confes! 

thereon  against  me,  my  heirs,  execu-  some  term,  and  does  not  author! 

tors  or  administrators,  for  the  said  sum  confession   in   vacation.     Whitne 

of  /ive  Aundreit  dollATSf  the  debt,  besides  Bohlen,  157  111.  572.     But  wh^re  a 

costs  of  suit  by  non  sum  informatus  nil  rant  of   attorney  authorizes  a  co: 

licit,  or  otherwise,  as  to  you  shall  seem  sion  of  judgment  upon  a  note  **  at 

meet;  and  for  you  or  any  of  you  so  time"  it  may  be  done  at  any  time 

doing,  this  shall  be  your  sufficient  war-  the   delivery  of    the  note.     Elkii 

rant.     And  I  do  hereby  for  myself,  my  Wolfe,  44  111.  App.  376. 

heirs,   executors    and    administrators.  Blanks  in  warrants  of  attorney 

remise,  release,  and  forever  quitclaim  be  read  as  though  the   name  o: 

unto  the  said  John  Doe^  his  certain  at-  party  against  whom  judgment  is 

torney,  heirs,  executors,  administrators  fessed  had  been  inserted.     Pack 

and  assigns,  all  and  all  manner  of  error  Roberts,  140  111.  671. 

and    errors,    misprisions,    misentries,  A  printed  blank  warrant   in   1 

defects  and  imperfections  in  the  enter-  the  date  was  omitted,  which  authc 

ing  of  the  said  judgment,  or  judgments,  the  confession  of  judgment  on  a 

or  any  processes  or  proceedings  there-  describing  it  as  bearing  even  date 

on  or  thereto,  or  in  anywise  attaching  with,  a  note  and  warrant  being  up< 

or  concerning  the  same.      In  witness  same  piece  of  paper,  was  held 

whereof,"  etc.  sufficient.     Richards  v.  Globe  Ba 

1.  Must  be  elsar  and  szplleit,  and  must  Wis.  692. 

be  strictly  pursued.     Frye  v.  Jones,  78  A  printed  blank  warrant  in  a 

111.  627;  Keith  V.  Kellogg,  97  111.  147;  was  held  not  to  be  void  for  uncer 

Spence  v.    Emerine,   46  Ohio  St.  433;  because  some  of  the  blanks  wei 

Cushman  v,  Welsh,  19  Ohio  St  536.  filled   in.  such  omissions    not    r 

A  warrant  of  attorney    to    confess  ing  the  instrument  ambig^uous. 

judgment  on  a  note  does  not  authorize  v.  Mayer,  22  111.  App.  489.      Bi 

a  confession  before  the  maturity  of  the  would  not  be  true  where  the  omi 

note.    Spier  v.  Corll,  33  Ohio  St.  236.  were  such  as  to  render  the   instr 

Not  naming  attorney  \iMX  TMtiTiXTi^  ^^  \o  uncertain   and   ambiguous.      Ch 

any  attorney"  is  not  defective.     Pop-  Dana,  44  111.  262;  Morris  tf.    Bj 

pcrs  V.  Meager,  33  111.  App.  19.  Commerce,  67  Tex.  602. 

**Any  attorney"  as  used  in  a  warrant 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  ninth 
day  of  February^  one  thousand  eight  hundred  and  mneiy-seven. 

Richard  Roe .^ 
Signed  and  delivered  in  the  presence  of 

Banks  Belk^ 
T.  M.  Hughes . 
United  States  of  America.  ) 
State  of  Nebraska^  >  ss. 

County  of  Col/ax.  ) 

Be  it  known,  that  on  the  ninth  day  of  February^  one  thousand  eight 
hundred  and  ninety-seven^  before  me,  a  notary  public  in  and  for  said 
county  and  state,  personally  appeared  Richard  Roe^  above  named, 
who  is  to  me  known  to  be  the  person  described  in  and  who  executed 
the  above  warrant  of  attorney,  and  acknowledged  the  same  to  be  his 
voluntary  act  and  deed. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  official  seal,  the  day  and  year  last  above  written. 
(seal)  Norton  Porter^  Notary  Public.^ 

Fomi  No.  6088.* 

To  any  one  of  the  Attorneys  of  the  Supreme  Court  of  Judicature  of 
the  State  of  New  Jersey^  or  any  other  Court  of  Record  in  said 
State: 
These  are  to  desire  and  authorize  you  to  appear  for  me,  Richard 

1.  VMd  Hot  be  irndflT  Seal.  —  Truett  v.  with  the  handwriting  of  said  defendant 

Wainwright,  9  111.  411;  Kneedler's  Ap>  Richard  Roe,  the  maker  of  the  annexed 

peal,   92    Pa.   St.    438;  Alexander    v,  note  and  power  of  attorney,  and  depo- 

Alezander,  85  Va.    353;  Kinnersley  v.  nent  further  says  that  the  signature  to 

Mussen,  5  Taunt.  264;  Brutton  v.  Bur-  the  said  note  and  power  of  attorney  is 

too,  I  Chit.  Rep.  707,  18  E.  C.  L.  209.  the  genuine  signature  of  said  Richard 

Though  formerly  it  was  required  to  be  Roe,                                  Samuel  Short. 

under  seal.     3  Black.  Com.  397.  Subscribed  and  sworn  to  before  me 

S.  Miwt  he  Mkmewledged,  as  required  this  Jirst  day  of  November,  a.  d.  1807, 

of  deeds,  in  some  jurisdictions.  Calvin  Clark,  Clerk. 

Missouri,  ^Kev,  Stat.  (1888),  g  2232.  8.  New  Jersey, —  G^n,  Stat.  (1896),  p. 

Oklahoma.  —  Stat.  (1893),  §  4294.    See  172,  \\  et  seq, 

also  list  of  statutes  cited  supra,  note  Inoliided  in  the  body  of  aaj  bond,  bill, 

2,  p.  48,  for  similar  provisions  in  other  or  other  instrument,  for  the  payment 

states.  of  money,  shall  be  void  and  of  none  ef- 

Ptoef  of  ezeention  of  wamat  of  attor-  feet.    N.  J.  Gen.  But.  (1895),  p.  172,  §  i. 

My  should  be  made  before  the  judg-  A  wamat  by  two  persons  authorizing 

ment    is    confessed,    and     when    the  judgment  to  be  confessed*' against  us" 

judgment  is  confessed  in  vacation  the  does  not  authorize  the  entry  of  a  judg- 

evidence  of  that  fact  must  appear  in  ment  against  one  of  them.     Hunt  v. 

the  record.     Iglehart  v.  Chicago  M.  &  Chamberlain,  8   N.  J.  L.  336.      But   in 

F.  Ins.  Co..   35    111.   514;   Gardner  v,  Croasdell  v,  Tallant,  83  Pa.  St.   193,  a 

Bunn,    132  111.  409.     But  a  recital  in  warrant  embraced  in  a  promissory  note, 

judgment  of  proof  of  execution  of  war-  the  note  commencing  thus,  **  or'  either 

rant  is  sufficient   though  no  affidavit  of  us  promise   to  pay,'*   the   warrant 

thereon  appears  in  the  record.  Iglehart  running  in  these  words,  '*  and  we  em- 

V.  Church,  35  111.  255.     The  following  power  any  attorney  to  appear  for  us 

affidavit  may  be  need  for  this  purpose:  and  confess  judgment  against  us,"  etc., 

**Stateof ///fiirtft>,  )  «^    Samuel  Short  of  was  held  to  authorize  the  entering  of  a 

Cook  County.       f           Chicago  in  saXd,  judgment  against    the  two  survivors 

county  of  Qfoh^  being  duly  sworn,  de-  upon  the  death  of  one  of  the  makers. 

poses  and  says  that  he  is  acquainted  The  ball  pieee,  which  may  be  annexed 
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Roe^  in  the  said  Suprime  Court,  or  in  any  other  coart  of  red 
the  said  state  of  New  Jersey^  or  before  any  justice  or  juc 
said  courts,  in  term  time  or  in  vacation  as  of  any  term  tl 
past,  present  or  to  come ;  and  then  and  there  to  receive  a  d< 
tion  against  me  at  the  suit  of  John  Doe  of  a  plea  of  tresp^ 
the  case  upon  promises  upon  a  promissory  note  given  I 
to  the  said  John  Doe  bearing  date  the  ninth  day  of  Februat 
thousand  eight  hundred  and  mneiy-seven,  for  the  sum  of  fiv 
dred  dollars,  payable  on  demand  to  John  Doe  or  to  his  ord 
value  received,  without  defalcation  or  discount,  and  then  and 
to  confess  such  action  and  a  judgment  thereon  against 
favor  of  the  said  John  Doe  for  the  sum  oifive  hundred  dol\a.ri 
ages,  besides  costs,  being  the  amount  due  on  said  promissory 
the  said  judgment  to  be  thereupon  forthwith  entered  up  of 
against  me  and  execution  issue  thereon  accordingly;  and  for  so 
this  shall  be  your  sufficient  warrant  and  authority.  And  I  do  1 
release  and  authorize  you  to  release,  any  errors  that  may  hap 
be  made  in  the  confessing  and  entering  up  of  such  judgment, 
the  form  or  actual  issuing  of  any  execution  thereon  against  m( 

Witness,  my  hand  and  seal  this  ninth  day  of  February^  in  th 
of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 

Eichard  Eoe.     (si 

Sealed  and  delivered  in  the  presence  of 

Banks  Belk, 
T.  M,  Hughes. 

to  or  indorsed  upon  the  warrant  of  at-  of  three  hundred  and  ninety-eight 

tomey,  may  be  as  foUows :  with  interest  at  the  rate  of  six  p 

^  Essex  Circuit  Court*  per  annum  until  paid.     Now  tfa< 

Of  the  February  Term,  \%g8,  m  consideration  of  the  premises 

Essex  County,  ss.  hereby   make,  constitute  and 

Richard  Roe ^  having  been  served  with  Daniel  Webster y  or  any  Attorney 

process,   is  delivered  to  bail  to  Samuel  court  of  record,  to  be  our  true  a 

Short  and  Solomon  Smith,  both  of  the-  ful  attorney  irrevocable  for  us 

city  of  Neioark^  in  the  county  of  Essex,  our  name  and  stead  to  enter  our 

state  of  New  Jersey,  at  the  suit  otjohn  ance  before  any  court  of  record 

Doe  in  a  plea  of  trespass  on   the  case!  term  time  or  in  vacation  in  an] 

upon  promises.      Jeremiah  Mason^  states  or  territories  of  the  Unitec 

Attorney  for  Defendant."  at  any  time  after  the  said  note  b 

Wisconsin.  —  Sand.  &  B.  Anno.  Stat,  due,  to  waive  the  service  of  proc 

Wis.  (1889),  i^  98g6,  provides  that  in  case  to  confess  judgment  in  favor  of 

the  answer  is  signed  by  an  attorney  an  John  Doe  or  his  assigns  on  sa 

instrument  authorizing  confession  of  for  the  above  sum  for  so  much  \ 

judgment  or  entry  shall  be  produced  to  appear   to  be   due   according 

the  court  or  judge  signing  the  judg-  tenor  and  effect  of  said  note,  an 

ment  and  shall  be  made  a  part  of  the  est  thereon  at  the  rate  of  six  p 

judgment-roll.     The  following  form  of  per  annum  from  the  day  of  entr 

power  of  attorney  is  substantially  the  said  judgment,  together  with  co; 

same  as  that  used  in   Remington   v.  also  to  file  a  cognovit  for  amou 

Cummings,  5  Wis.  139 :  may  be  so  due  and  to  release  al 

'*  Know  all  men  by  these  presents:  that  may  intervene  in  entering 

That  whereas  the  subscriber  is  justly  in-  judgment  or  in  issuing  execudoi 

debted  to  John  Doe  upon  a  certain  prom-  on      Hereby  ratifying   all    whi 

issory  note  bearing  above  date  here-  said  attorneys  may  do  by  virtue 

with   payable  sixty  days  after  date  to  Witness  my  hand  and  seal  at  A 

John  Doe  or  order    al  the  Merchants  kee  this  twenty-second  day  of  Di 

National  Bank  0/ Milwaukee  ioTlii^iiVLm  1897.  Richard  Roe,  (si 

110  Volume  5 


8089.                CONFESSION  OF  JUDGMENT.  6089« 

2.  Embraced  in  Another  Instrument.^ 

Ft>nii  No.  608^. 

Know  all  men  by  these  presents,  that  I,  Richard  Roe^  of  New^ 
castle^  county  and  state  of  Delaware^  am  held  and  firmly  bound  unto 

John  Doe  of   Kent^   county   and  state    of  Delaware^    in   the  sum 

This  section  does  not  require  an  '*  in-  judgment  in  favor  of  the  legal  holder 

strument  authorizing  judgment  to  be    of  said  note  against for  the  amount 

confessed  "  to  be  distinct  from  the  bond  of  said  note  and  interest,  with  ten  per 

or  note.     Sloane  v,  Anderson,  57  Wis.  cent,  attorney's  fees  additional,"  was 

123.  held    not    to    authorize  confession  of 

1.  SmhrMed  In  the  body  of  a  promiiMry  judgment  against  all  the  makers  or  any 

note  and   forming  a  part  thereof,   in  particular  one  of  them.    Morris  v.  Bank 

Illinois  (Keith  r.  Kellogg,  97  111.  151),  of  Commerce,  67  Tex.  602. 

was  the  foUow^ing  warrant  of  attorney  In  Virginia^  the  following  note  and 

authorizing    confession    of    judgment  warrant  of  attorney  may  be  used: 

upon  the  note:  **  One  year  after  date,  for  value  re- 

"  And  in  case  said  sum,  together  with  ceived,  I  promise  to  ^^.y  John  Doe  the 
accrued  interest  thereon,  shall  not  be  just  and  full  sum  of  one  thousand  dol- 
paid  when  due,  I  authorize  and  em-  lars  ($/,ooo.oo),  with  legal  interest 
power  any  attorney  at  law  in  the  state  thereon  from  February  gth^  18^.  I 
of  Illinois  to  appear  before  any  court  of  hereby  waive  the  benefit  of  my  home- 
record  in  said  state  and  confess  judg-  stead  exemption  as  to  this  debt.  Given 
ment  for  tl&e  above  mentioned  sum  and  under  my  hand  and  seal,  at  Charlottes^ 
the  accrued  interest  thereon,  together  ville  this  ninth  day  of  February^  i^7* 
with  costs  oi  suit  and  $^<9.oo  for  attor-  Richard  Roe,  (seal) 
ney's  fees,  said  attorney  s  fees  to  be  in-  And  I  hereby  authorize  and  appoint 
eluded  in  said  judgment  as  a  part  of  Jeremiah  Mason  my  true  and  lawful 
damages  on  said  note,  and  to  release  attorney  in  fact  for  me  and  in  my  name 
all  errors  and  waive  all  proceedings  in  to  appear  in  the  clerk's  office  of  the  Cir-. 
the  nature  of  a  stay  of  execution,  appeal  cuit  Court  of  the  county  oi  Albemarle,  in 
or  petition  in  error.  In  witness  whereof  the  state  of  Virginia,  in  an  action  of 
I  have  hereunto  subscribed  my  name  debt  to  be  brought  against  me  at  the 
and  affixed  my  seal  this  twenty-third  suit  of  the  S2iiAJohn  Doe  on  the  above 
day  ol  January,  A.  D.  18^9.  bond  at  any  time  after  the  maturity 
H.  M,  Lyford,    (seal)"  thereof,  and  confess  judgment  thereon 

Embraced  in  a  promissory  note  and  against  me  for  the  sum  of  one  thousand 

forming  a  part  thereof,  in  Pennsylvania,  dollars,  with  interest  thereon  from  the 

awarrantof  attorney  may  be  as  follows:  ninth  A'^y  oi  February,  1897,  till  P^i<li 

**  And  I  do  hereby  txsL^yt^r  Jeremiah  and  the  costs  of  the  suit.    And  I  hereby 
Mason,   Esq.,  attorney  of  the  Court  of  release  all  manner  of  error  in  the  enter- 
Common  PUcts  of  Allegheny  county,  or  ing  of  said  judgment,  or  any  process 
any  other  attorney  of  said  court,  or  any  or  proceedings  thereon.     Witness  the 
court  of  record  in  the  state  of  PennsyU  following  signature  and  seal,  this  ninth 
vania,  to   appear  for  me  and,  with  or  dsiy  of  February,  1897. 
without    declaration    filed,   to  confess  Richard  Roe,    (seal)" 
judgment  against  me  upon  this  note  Theword  "holder"  found  in  a  promis- 
for  the  sum  therein  mentioned,  as  of  the  sory  note   containing  a  power  of  at- 
last,  next  or  any  other  subsequent  term,  torney   to  confess    judgment  without 
with  costs  of  suit,  and  release  of  all  process  in  favor  of  the '*  holder"  at  any 
errors,  with  stay  of  execution  for  three  time  is  construed  in  Richards  v.  Bar- 
months  after  the  entry  of  said  judg-  low,  140  Mass.  218. 
ment.**  Attaohod  to  a  sealed  note,  payable  to 

In  Texas,  a  note  signed  by  several,  the  payee  or  bearer,  a  warrant  of  attor- 

conduding    in    the    following   words:  ney  authorizing  '*  any  attorney  at  law 

"In  case   of   the   nonpayment  of  the  at  any  time  after  the  above  sum  becomes 

above  note  at  maturity,  we  hereby  au-  due,  with  or  without  process,  to  appear 

thorize  any  licensed  attorney  at  law  to  for  us  in  any  court  of  record  in   the 

appear  for  us  in  court,  and  to  accept  state  of  Ohio  and  confess  judgment," 

service,    waive    process    and    confess  etc.,  conferred  no  authority  to  confess 
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of  one  thousand  dollars,   lawful  money   of  the   United    Si 

America,  to  be  paid  to  the  said  John  Doe  or  his  certain  a 
executors,  administrators  or  assigns,  to  which    payment  ¥ 

judgment  against  the  maker  of  the  note  then  this  obligation  to  be  vo 

in   favor  of  the  holder  to  whom   the  no  effect,  or  else  shall  be  an 

fayee  had  transferred  it     Spence  v.  in  full  force  and  virtue. 

Imerine,  46  Ohio  St.  433.  Provided,  however,  and  it 

Xmhraoad  in  a  1mm  and  forming  a  part  expressly  agreed,  that  if  at 

thereof,  in  Pennsylvania^  a  warrant  of  default  shall  be  made  in  the 

attorney  may  be   as    follows:    **And  of  said  principal  debt  and  ii 

further   the   said  Richard  Roe  hereby  the  same  becomes  due  and  pi 

empowers  any  attorney  of  any  court  of  any  part  thereof,  for  the  spaci 

record  in  the  said  county  of  Allegheny^  days  after  any  payment  thei 

or  elsewhere,  to  appear  for  him  and  fall  due,  then    and   in  such 

confess  judgment  against  him  for  such  whole  principal  debt  then  unp 

amount  as  may  at  any  time  be  due  and  at  the  option  of  the  saidyi^^f 

in  arrears  for  rent,  stipulated  to  be  paid  executors,  administrators   or 

as  aforesaid,  together  with  costs."  become  due  and  payable  imn 

A  lease  embracing  a  provision  au-  and  payment  of  said  principa 

thorizing  an  attorney  to  appear  for  the  paid  and  all  interest  thereoi 

lessee  and  confess  judgment  in  eject-  enforced  and  recovered  at  o 

ment  has  been  held  to  be  a  sufficient  thing  herein  contained  to  the 

warrant  of  attorney.     Beu  v.  Valer,  39  thereof  notwithstanding. 

Leg.  Int.  (Pa.)  190.  And  further,  we   do  hereb 

Smtanoad  in   a  Jndgment  bond  with  and  severally  authorize  and 

forfaitoro  olauM,  the  warrant  of  attorney  any  attorney  or  prothonotar 

is  often  as  follows:  court  of  record  in  the  state  of  j 

*' Know  all  men  by  these  presents,  or  elsewhere,  to  appear  for  us 

that  we,  Richard  Roe  and  Samuel  Shorty  or  either  of  us,  at  the  suit  of 

both  of  Kent^  county  and  state  of  DelO'  John  Doe^  his  executors,  admi: 

ware^  are  held  and  firmly  bound  unto  or  assigns,  and  thereupon  t< 

John  Doe  of  Kent,  county  and  state  of  judgment  for  the  above  pena 

Delaware^  in  the  sum  of  tivo  thousand  ^x^John  Doe^  his  executors, 

dollars,   lawful  money   of  the  United  trators  or  assigns,  as  of  the  las 

States  of  America,   to  be  paid  to  the  any  other  term  or  time  after 

nBi&John  Doe  or  his  certain  attorney,  hereof. 

executors,  administrators  or  assigns.  And  further,   we  do  hereb 

to    which    payment   well    and    truly  and  severally  release  all  and 

to    be    made    we   jointly  and    sever-  ner  of  error  or   errors   in    s 

ally  bind  ourselves,  our  heirs,  execu-  judgment,  and  execution  to 

tors  and  administrators,  firmly  by  these  thereon, 

presents.     Sealed  with  our  seals,  and  Richard  Roe. 

dated  this  ninth  day  of  February ^  in  the  Samuel  Short, 

year  of  our  Lord  one  thousand  eight  Signed,  sealed  and  deliver 

hundred  and  ninety-seven,  presence  of         Banks  Belk. 

The  condition  of  this  obligation   is  T,  M.  Hughes 

such,  that  if  the  above  bound  Richard  ArniOTWid  to  a  bond  may  be  \ 

Roe  and  Samuel  Short,  their  heirs,  ex-  of  attorney  authorizing  an  at 

ecutors  or  administrators,   or  any  of  confess  judgment  upon  the  b 

them,  shall  and  do  well  and  truly  pay  or  such  warrant  may  be  as  follo' 

cause  to  be  paid  unto  the  above  named  *'  To  any  Attorney  at  Law  of  1 

John  Doe,  his  certain  attorney,  execu-  of  Record  of  the  State  of 

tors,  administrators  or  assigns,  the  full  sey  or  elsewhere: 

sum   of  one    thousand  dollars,   lawful  These  are  to  authorize  you 

money  of  the  United  States  of  America,  for  me  in  any  of  the  said  cou 

with  lawful  interest  for  the  same  (Here  action  of  debt  brought  or  to  b 

state  times  and  manner  of  making  pay-  against   me  at   the   suit  of  , 

ments\  on  or  before  the  ninth  day  of  named  in  the  following  bon' 

February,  in  the  year  of  our  Lord  one  ecutors,  administrators  or  as! 

thousand  eight    hundred  and  ninety-  thereupon   confess   judgment 

eight,  without  fraud  or  further  delay,  me  as  of  the  last  or  any  si 
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truly  to  be  made  I  bind  myself,  my  heirs,  executors  and  administra- 
tors, firmly  by  these  presents. 

Sealed  with  my  seal,  and  dated  this  tdnth  day  of  February^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bound 
Rkhari  Roe^  his  heirs,  executors  6r  administrators,  or  any  of  them, 
shall  and  do  well  and  truly  pay,  or  cause  to  be  paid  unto  the  above 
named  John  Doe^  his  certain  attorney,  executors,  administrators  or 
assigns,  the  full  sum  of  two  hundred  and  fijty  dollars,  lawful  money  of 
the  United  States  of  America,  with  lawful  interest  for  the  same,  at 
the  times  and  in  the  manner  following,  to  wit:  one  hundred  dollars 
on  ^t  first  day  of  July  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven^  one  hundred  dollars  on  the  first  day  of 
December  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
^nety'Seven;  and  the  balance  of  said  sum  on  or  before  the  ninth  day 
of  February  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eighty  without  fraud  or  further  delay,  then  this  obligation  to  be 
void  and  of  no  effect,  or  else  shall  be  and  remain  in  full  force 
^d  virtue. 

And  further,  I  do  hereby  authorize  and  empower  any  attorney  or 
prothonotary  of  any  court  of  record  in  the  state  of  Delaware^  or  else- 
where, to  appear  for  me  at  the  suit  of  the  said  John  Doe^  his  execu- 
tors, administrators  or  assigns,  and  thereupon  to  confess  judgment 
jw  the  above  penalty  to  the  said  John  Doe^  his  executors,  adminis- 
•trators  or  assigns,  as  of  the  last,  next  or  any  other  term  or  time 
*^^r  the  date  hereof. 

And  further,  I  do  hereby  release  all  and  all  manner  of  error  or 
*"^rs  in  any  such  judgment,  and  execution  to  be  issued  thereon. 

c-  Richard  Roe,     (seal) 

'^ed,  sealed  and  delivered  in  the  presence  of 

Banks  Belky 
T.  M.  Hughes. 

term,  tot  the  sum  mentioned  in  the  February^  one  thousand  eight  hundred 

said  obligation,     with    costs    of   suit,  and  mnety-seven. 
igreeaWy  to  law,  hereby  releasing  all  Richard  Roe.    (seal) 

«"ora,  aod  this  shall  be  your  warrant.        Signed,  sealed  and  delivered  in  the 

In  witness  where  of,  I  have  herennto  presence  of        Banks  Belk. 
Kt  my  hand  and  seal  this  ninth  day  of  T.  M.  Hughes:* 
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III.  ILLEGAL  CONSIDERATION,  124. 

1.  Note  Given  to  Compound  Offense,  124. 

%.  Note  Given  for  Money  Used  or  Lost  in  Gaming^  126 

s.  Note  Given  for  Liquors  Sold  Without  License,  128. 

4.  Contrcut  Against  Public  Policy,  128. 

17.  CONSIDERATION  TAINTED  WITH  USURY,  129. 

CROSS-REIFSRENCS. 

For  matters  of  Substantive  Law,  see  the  title  CONSIDERA  H 
American  and  English  ENCYCLOPiEDiA  of  Law  (j 
p.  667. 

I.  WANT  OF  CONSIDERATION.^ 

1.  How  Pleaded — General  Allegation  v.  Brumbaugh,  7   Kan.  343; 

that    Contract  was    Without    Consider-  Dealey,  4  Oregon   93.     But  ; 

ation.  —  A   general    allegation    that   a  averment  of  this  character  is  ( 

note  or  contract  **was   without    any  and  completely  nullified  by  a : 

consideration  whatever  "  constitutes  a  of  facts  and  circumstances  in  t 

food  defense.     Fisher  v.   Fisher,  113  showing  that  it  is  untrue  and 

nd.  474:   Beard  v.  Lofton,    103   Ind.  was,  in  fact,  a  good  and  suffi 

408;   Moyer  v.  Brand,    102   Ind.    301;  sideration.     McCormick   v.   '. 

Moore  v.    Boyd,   95   Ind.    134;    Bush  Neb.  207;   Foren  v.  Dealey, 

V,  Brown,  49  Ind.  573;  Hunter  v.  Mc-  93.     An  answer  "that   defe 

Laughlin,43  ^^^'  3^t  Billanz/.  Herckle-  ceived  no  consideration  for  s 

brath,  23  Ind.  71:  Barner  v.  Morehead,  is  bad  on  demurrer.    Binghai 

22  Ind.  354;  Swope  v.  Fair,  t8  Ind.  300;  ball,  33  Ind.  184;  Anderson  v 

Webster  v,  Parker,  7  Ind.  185;  Miller  31  Ind.  245.     The  answer  shoi 
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Form  No.  6090. 

(Precedent  in  Linn  v.  State  Bank,  2  111.  87.)' 

pa  the  Jctckson  Circuit  Court, 

Term,  i85Q. 

William  Linn  \ 

The  President  and  Directors  of  the  '^«^^]* 
State  Bank  of  Illinois, 
And  the  said  defendant  comes  and  defends  the  wrong  and  mjury, 
when,  etc.,  and  claims  oyer  of  the  said  supposed  writing  obligatory 
in  the  said  plaintiffs'  declaration  mentioned,  and  it  is  read  to  him  in 
these  words :  {Here  tvas  set  out  a  copy  of  the  seeded  note.)  Which  being 
read  and  heard,  the  said  defendant  says  that  the  said  plaintiffs  ought 
not  to  have  or  maintain  their  said  action  against  him,  this  defendant, 
because  he  says  that  the  said  writing  obligatory  was  sealed  and 
delivered  by  him  to  the  said  plaintiffs  for  the  notes  or  bills  issued  and 
emitted  by  the  said  President  and  Directors  of  the  said  State  Bank  of 
Illinois^  under  and  by  virtue  of  an  act  of  the  General  Assembly  of 
the  said  State,  entitled  *'An  act  establishing  the  State  Bank  of  Illi- 
nois," passed  in  the  year  of  our  Lord  1821,  which  said  act  of  the 
General  Assembly  is  here  inserted,  and  made  a  part  of  this  plea.  By 
which  said  act  the  said  notes  or  bills  of  said  bank  are  not  redeem* 
able  or  payable  by  said  bank  until  after  the  expiration  of  ten  years 
from  and  after  the  passage  of  the  said  act  incorporating  said  bank, 
and  from  and  after  the  time  said  notes  or  bills  should  be  emitted 
and  issued  by  said  bank,  which  said  notes  or  bills  were  issued  or 

not  that  no  consideration  was  received  action  on  a  nonnegotiable  note  by  the 

by  the  party  pleading,  but  that  no  con-  assignee    against    the    maker,    which 

sideration  existed  for  the  execution  of  shows  that  the  maker  being  security  for 

the  contract.     4  Encycl.  of  PI.  and  Pr.  the  payee  the  latter  deposited  with  him 

948.  a  chattel  as  a  pledge  for  his  indemnity^ 

Facts  Showing  Want  of  Consideration,  and  thereupon  a  note  was  given  merely 
—  In  some  jurisdictions  a  plea  of  want  as  evidence  of  the  deposit,  is  a  good 
of  consideration  must,  besides  showing  plea  of  want  of  consideration.  Doan  v. 
the  circumstances,  distinctly  allege  Moss,  20  Mo.  297. 
that  there  was  no  other  consideration  1.  The  trial  court  sustained  a  de- 
than  that  mentioned.  Bodenz/.  Wright,  murrer  to  this  plea,  but  upon  error  the 
12  C.  B.  445,  74  £.  C.  L.  444;  Tittle  v.  supreme  court  reversed  the  judgment, 
Bonner,  53  Miss.  578.  But  in  such  a  holding  that  bills  issued  by  the  state 
case,  where  the  defendant  pleads  want  bank  were  bills  of  credit  issued  by  the 
of  consideration  without  stating  the  state  within  the  meaning  of  the  con- 
facts  upon  which  the  defense  is  based,  stitution  of  the  United  States  and  were 
the  answer  is  assailable,  not  by  de-  therefore  void.  Linn  v.  State  Bank, 
murrer  but  by  motion  for  more  specific  2  III.  87,  overruling  Snyder  v.  State 
statement.  Simpson  Centenary  Col-  Bank,  i  111.  161.  See  also  Craig  v, 
lege  V,  Bryan,  50  Iowa  293.  And  see  Missouri,  4  Pet.  (U.  S.)  410;  Byrne  v. 
Chamberlain  v.  Painesville,  etc.,  R.  Missouri,  8  Pet.  (U.  S.)  40;  Briscoe  v. 
Co.,  15  Ohio  St.  225,  where  it  was  held  Kentucky  Com.  Bank,  11  Pet.  (U.  S.) 
that  an  answer  that  a  note  is  wholly  257;  Darrington  v.  Branch  of  Alabama 
without  consideration  is  sufficient  to  let  State  Bank,  13  How.  (U.  S.)  12. 
in  evidence  to  impeach  or  sustain  the  2.  The  words  and  figures  enclosed  by 
consideration  if  the  plaintiff  joins  issue  []  will  not  be  found  in  the  reported 
without  requiring  a  statement  of  the  case,  but  have  been  added  to  render  the 
facts  upon  which  the  defense  is  based,  form  complete. 

Suficient  Facts. — An  answer,  in  an* 
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emitted  on  the day  of  July^   iS21,  and  the  emissi 

delivery  thereof  by  the  said  plaintiffs  to  this  defendant  were 
and  only  consideration  for  the  said  writing  obligatory  so  e 
as  aforesaid,  and  for  no  other  consideration  whatever  ^ 
said  writing  obligatory  so  executed  as  aforesaid,  for  no  otl: 
sideration  whatever  was  the  said  writing  obligatory  executed 
and  delivered  by  the  defendant  to  the  said  plaintiffs;  wh 
notes  or  bills  so  emitted,  issued  and  delivered  as  aforesaid 
said  plaintiffs  to  this  defendant,  are  bills  of  credit  within  t 
intent  and  meaning  of  the  Constitution  of  the  United  States 
the  defendant  says,  that  the  said  writing  obligatory  in  the  p 
declaration  mentioned,  was  sealed  and  delivered  by  this  de 
to  the  said  plaintiffs,  without  his  having  received  of  and  fr 
plaintiffs  any  good  or  valuable  consideration  therefor,  and  tl 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said  p 
ought  to  have  or  maintain  their  said  action  thereof  against  t 
defendant,  etc. 

S,  Breese^  for  defer 

Form  No.  609 z. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  635.  No.  96.) 

Lee  Circuit  C 
John  Doe^  plaintiff,      ) 

against  >•  Answer  of  Defendant. 

Richard  Roe^  defendant. ) 

The  defendant,  Richard  Roe^  says  that  the  writing  (or  tiote  c 
Titeni)  in  the  petition  mentioned,  was  executed  without  a 
sideration. 

Jeremiah  Mason^  Att( 
The  defendant,  Richard Roe^  says  that  the  statements  (o 
believes  the  staietnents)  of  the  foregoing  answer  are  true. 

Richar 
Signed  and  sworn  to  by  said  Richard  Roe  this  first  day  of  ^ 
zS98y  before  me,  clerk  of  the  Zee  Circuit  Court. 

John  Hancock,  < 

Form  No.  6092. 

State  of  North  Dakota,  \  In  the  District  Court, 
County  of  Burleigh,       )  Sixth  Judicial  District, 

John  Doe,  plaintiff,      1 

against  >•  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant  answering  the  plaintiff's  complaint  says: 

I.  That  the  note  therein  mentioned  was  given  by  the  dc 
solely  for  and  on  account  of  certain  goods  (naming  them),  \ 
delivered  to  the  defendant  by  the  plaintiff,  and  without  ai 
consideration  therefor.* 

II.  That  the  plaintiff  was  not  the  owner  of  said  goods  so  s 
delivered  to  the  defendant,  but  the  same  were  the  propert] 
Samuel  Short,  who,  in  an  action  of  replevin,  on  the  third 

116  Volum< 


8098.  CONSIDERATION.  6098» 

January^  iS9Sj  recovered  said  property  from  the  defendant,  whereby 
the  defendant  has  received  no  consideration  for  said  note. 

Joseph  Siory^  Defendant's  Attorney,. 

IL  FAILURE  OF  CONSIDERATION*^ 

1.  Partial  Failure.' 

a.  In  OeneraL  -^ 

Form  No.  6093. 

(Precedent  in  Purkett  v.  Gregory,  3  111.  44.)* 

(  Titl^  of  court  and  cause  as  in  Form  No,  6090^^ 
tid  the  said  defendants  come  and  defend,  etc.,  and  say  that  as  to 


"k 


\^  V'tfriflMktlim.  —  For  the  form  of  veri-  contract  and  in  defendant's  possession. 

ficatioo  in  a  particular  jurisdiction  see  Bullitt's  Civ.  Code  Ky.  (1895;,  p.  636. 
ili^  title  Verifications.  Fraud  in  the  sale  of  land  conveyed 

S.   Sow  naaded.  —  In  pleading  a  fail-  with  warranty  of  title  and  in  defendant's 

lire  of   consideration,  the  facts  showing  possession.      Bullitt's   Civ.   Code   Ky* 

wberein  the   failure  of    consideration  (1895),  p.  637. 

consists  must  be  alleged.  Sims  v.  Herz-        Mistake  as  to  quantity  of  land  pur* 

feld,  93  Ala.  145;  Carmelich  v,  Mims,  chased.     Bullitt's  Civ.  Code  Ky.  (1895), 

8S  Ala.  335;  Ahren  v.  Willis,  6  Fla.  359;  p.  637. 

Applegate  v.  Crawford,  2  Ind.  579;  Mul-        In  Morgan  v.  Printup,  72  Ga.  67,  the 

Itkin   V,  Latchem,  7  Blackf.  (Ind.)  136;  plea  was  held  to  show  a  partial  failure 

Garrett  v,   Heaston,    5   Blackf.   (Ind.)  of  consideration.  Omitting  formal  parts 

949;^    Sheldon    v.   Lewis,   97    111.   640;  it  was  as  follows: 

Christophers.  Cheney, 64 111.  26;  Parks        "Defendant  says  the  consideration 

V.  Holmes,  2a  111.  522;  Vanlandingham  for  which  the  note  for  the  one  6  H.  P. 

V,   Ryan,  17  111.  25;   Evans  v.   Green  Scofield  engine  was  given  has  entirely 

County,  6  111.  654;  Swain  v,  Cawood,  3  failed,  because  he  says  plaintiffs  war- 

k    ^^^*  ^^™^  ^'  Klein,  i  111.  302;  Brad-  ranted  said  engine  to  be  full  six-horse- 

j|**w   ^.  Newman,  i   111.  133;   Poole  v.  power,  and  to  be  in  good  condition,  in 

Vanlandingham,  i  111.  47;  Cornelius  v,  all  which  plaintiffs  were  mistaken,  the 

Vanorsdall,  i  111.  23;  Billan  z/.  Herckle-  engine  not  being  full  six-horsepower, 

l*^*^*    23  Ind.  71;   Swope  v.  Fair,  18  nor  was  it  in  good  condition,  but  was  a 

i?.**"    300;  Staley  v.  Ivory,  65  Mo.  74;  source  of  annoyance  and   expense  to 

J'Uitoo    V,   Brundage,    25    Tex.    331;  the  defendant  almost  from  the  time  he 

Jl^ckie  V.  McGlasson,  22  Tex.  282;  4  first  bought   it  until    it  finally   broke 

*'**^ycl.  of  PI.  and  Pr.  950.  down  entirely  and  is  now  worthless. 

As    iQ  when   partial  failure  may  be  And  of  this  he  puts  himself  upon  the 

*7g^n  under  a  plea  of  total  failure,  see  country.     And  for  further  plea  in  thia 

*  ^S^ycl.  of  PL  and  Pr.  951.  behalf,  defendant  says  actio  non^  etc.^ 

.  y^  here  the  consideration  fails  from  a  because  he  says  that  the  consideration 

aetect  in  goods  sold,  the  nature  of  the  of  the  gin  note  has  failed,  because  he 

o^iect  should  be  stated  as  nearly  as  may  says  that  the  gin  was  represented  as  a 

^>  and  also  the  extent  of  the  deprecia-  good  gin,  when,  on  the  contrary,  the 

^^^  thereby  caused.     Castles  v.  Wood-  ribs  of  said  gin  were  made  of  inferior 

Bj*?^.  iCodeRep.  (N.Y.  Super.  Ct.)7i;  soft    meul,   and    wore  out    the    first 

*^«ifendorff  v.  Gage,  7  Barb.  (N.  Y.)  18.  season." 

And  unless  it  be  alleged  that  the  prop-  4.  The  circuit  court  sustained  a 
^'^y  purchased  is  entirely  worthless  it  demurrer  to  this  plea,  but  the  supreme 
*^uid  be  alleged  that  the  defendant  court  reversed  the  judgment  and  heldl 
stained  or  offered  ^o  return  it.  Hyn-  that  the  plea  was  good  as  a  plea  of  par- 
don V  Dunn,  5  Ark.  395.  dal  failure  of  consideration.     Purkett 

t.  to  otfaflr  plMi  of  putlil  fidlvro  of  v,  Gregory,  3  111.  44. 
consideration  see  as  follows:  Defective        6.  The  words  to  be  supplied  within  [  ] 

title  to  land   purchased  by  executory  will  not  be  found  in  the  reported  case. 
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one  hundred  and  sixty-three  dollars,  part  of  the  debt  in  the 
mentioned,  the  plaintiff  actionem  non;  because  they  say  thai 
23d  day  of  August^  iS36j  the  plaintiff  sold  to  these  defendant 
parcels  of  land  situated  in  Illinois^  being  all  the  right  and  in' 
said  plaintiff  in  the  Illinois  Land  Association^  and  also  sold  the 
ants  the  dividends  which  the  plaintiff  was  entitled  to  from 
association  from  the  sale  of  choice  lands  in  said  association ; 
plaintiff  covenanted  and   agreed  with    defendants,   to  con' 
lands  to  defendants,  and  to  pay  to  the  association  presently 
at  the  date  aforesaid,  the  amount  bid  by  said  plaintiff  for  c 
lands  in  said  association,  and  that  said  defendants  should  rec 
dividend  which  said  plaintiff  was  entitled  to,  arising  out  of 
ment  of  choice  money  as  aforesaid.     In  consideration  of  wl 
and  agreements  on  the  part  of  the  plaintiff,  the  defendants  ( 
the  note  in  the  petition  mentioned,  and  the  defendants  aver 
choice  money  to  which  the  plaintiff  was  entitled  from  the  ass 
aforesaid,  and  which  the  said  plaintiff  covenanted  that  these 
ants  should  receive,  amounted  to  the  sum  of  one  hundred  a 
three  dollars.     And  they  further  aver  that  the  said  plaintiff 
paid  the  amount  bid  by  him  for  choice  of  lands  in  said  ass 
in  consequence  of  which  failure  of  the  plaintiff  to  pay  said 
tion  the  amount  bid  as  aforesaid,  the  defendants  have  not 
the  dividend  due  said  plaintiff,  as  said  plaintiff  covenanted  1 
defendants  should  receive.    Wherefore  the  defendants  say 
consideration  for  which  said   note  in  the  petition  mentio 
given,  hath  failed  to  the  extent  of  one  hundred  and  sixty-three  d 
aforesaid,  all  which  they  are  ready  to  verify,  etc.     Wherefo; 
eluding  as  in  Form  No.  6090).y 

b.  False  Repreawtations  as  to  Value  of  Real  Estate. 

Form  No.  6094. 

(Precedent  in  Reamer  v.  Bell,  79  Pa.  St.  293.)* 
[In  the  Court  of  Common  FleaSy  No.  2^  of  Allegheny  County 

Thompson  Bell 
against 
Josiah  Reamer^  Wesley  Wil- 
son and  Samuel  Shorty  co- 
partners under  the  name  of 
The  Mahoning  Iron  Com- 
pany, 

Allegheny  County,  ss. 

Josiah  Reamer^  one  of  the  defendants  in  the  above  entitle 

1.  The  words  to  be  supplied  within  davit  stated  a  good  defense  a 
[  ]  will  not  be  found  in  the  reported  indorsee.  Omitting  the  for 
case.  the  affidavit  was  as  follows: 

2.  This  affidavit  was  held  sufficient  to  '*  Affiant  purchased  from, 
put  the  plaintiff  on  proof  that  he  was  ley  the  lease  of  tavern  No.  31 
a  bona  fide  holder.  Square^  Pittsburgh,  andceruii 

Preoedent.  —  In  Moeck  v.  Littell,  82  property  therein  contained,  fo 
Pa.  St.  354,  it  was  held  that  the  affi-    of  $7,700;  affiant  paid  the  su 
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being  daly  s^nrom  according  to  law,  deposes  and  says]^  that  as  depo- 
nent is  infer  iiied  and  verily  believes,  and  expects  to  be  able  to  prove 
on  trial  of  this  cause,  the  said  plaintiff  has  no  title  to  the  note  sued 
on.  That  said  note  was  given  {inter  alia)  in  part  payment  of  the 
purchase  money  of  certain  property,  situated  in  Mahoning  county, 
OhiOy  sold  to  the  deponent  and  others  by  William  Dilworth^  Jr,  (payee 
of  said  note),  and  others,  and  said  note  was  secured  by  a  mortgage 
on  said  property.  That  suit  for  the  foreclosure  of  said  mortgage  has 
lately  been  instituted  in  the  Court  of  Common  Pleas  of  Mahoning 
county,  Ohio^  wherein  it  appears,  by  the  pleadings  and  by  an  affidavit 
filed  on  behalf  of  William  Dilworih^  fr.y  that  said  William  Dilworthy 
Jr.^  claims  to  be  the  owner  of  the  note  sued  on  in  this  case.  And 
deponent  says  that  said  note  was  procured  by  false  and  fraudulent 
representations,  in  the  first  instance,  in  reference  to  the  value  of  the 
property,  in  part  payment  of  which  said  note  was  given ;  and  that  the 
defendants  have  a  full,  just  and  legal  defense  to  the  payment  of  said 
note  and  to  the  foreclosure  of  the  mortgage  aforesaid,  in  this,  that 
the  consideration  therefor  has  failed;  [and  further  affiant  saith  not. 

Josiah  Reamer, 

Sworn  to  and  subscribed  before  me  \ki\^  first  day  of  October y  i875. 

(seal)  Norton  Porter ^  Notary  Public]  ^ 

• 

10  cash,  and  gave  to  said  Rowley  two  almost  worthless,  and  the  better  portion 

°^^cs,    one  of  ^oo,   payable   in   three  of  them  were  after  the  said  purchase 

"OQths  after  date,  on  which  suit  has  removed  off  the  premises  before  its  oc* 

*^n   brought  and  judgment  entered,  cupation  by  affiant,  by  either  the  said 

^q4  the  note  in  suit  for  %^oo,  of  which  Rowley  or  some  person  acting  in  his 

{^^  Moeck^  Jr.^  is  the  maker;  that  behalf,  as  affiant  expects  to  be  able  to 

^*^^t  procured  the  same  to  be  indorsed  prove;  and  whereas,  also,  the   house 

^  ^^f*»*rad  Moeck  and  Jacob  Moeck^  the  was  not  a  good  or  first-lass  stand,  and 

P'^'^^^nt  defendant,  which  making  and  almost  entirely  worthless.      And  the 

?^^^ing  was  for  the  accommodation  said  Rowley  having  represented  that  it 

'  (his  affiant,  and  at  the  same  time  for  would  remain  in  the  condition  it  was 

j?^  Purpose  of  securing  the  said  John  then  was  also  an  inducement  for  affiant 

^^^^  in  ^>s  purchase    money,   and  to  purchase.    Yet  the  same  was  in  a 

2^1^ <^t  says  that  the  defendant,  at  the  very  short  time  reduced  to  a  condition 

not^    of  the  indorsement  of  the   said  entirely  untenantable  and   had   to  be 

.|^  ^^*  "Was  not  aware  of  the  amount  of  entirely  abandoned,  and  the  defendant 

|.  ^  '^me,  nor  the  real  object  for  which  avers  that  the  consideration  for  the  note 

2  1^^^  given.     Affiant  further  says  that  in  suit  has  not  only  entirely   failed, 

^.^''^e  portion  of  the  consideration  of  but  more  than  failed,  but  affiant  further 

^^^  notes  and  money  was  the  value  of  avers,  expects  to  be  able  to  prove  and 

jj^  ^^*n   personal   property   alleged   to  show  on   the  trial  of  this  case,   that 

il^^     bMn   on    the   premises    at    the  James  Littelly  the  plaintiff  above  named, 

wa  ^  ^he  purchase  was  made,  and  which  is  not  the  owner  and  holder  for  value, 

1  ^-^.^  alleged  to  have  been  in  good  con-  and  before  the  maturity  of  the  note 

fu    w*    ^^  **'^    Rowley\    said    Rowley  in  suit,  but  the  same  was  handed  over 

^J^^hcr  alleging  that  the  tavern  stand  to  him  hy  John  Rowley,  the  payee,  for 

wv^^  was  then  established  there,  and  the  purpose  of  debarring  the  maker  and 

^tcb  also   constituted  a  part  of  the  indorser  thereof  from  a  defense  to  the 

^'^sicJcration  of  said  notes  and  money,  same.*' 

^^  a  first-class  stand,  very  valuable,  Compare  the  precedent  in  Hutchinson 

V^<1  that  it  was  to  remain  in  the  condi-  f.  Boggs,  28  Pa.  St.  295. 

^^  it  was  then,  at  the  time  of  the  pur-  1.  The  words  and  figures  enclosed  by 

5^*se,  zbovLl  January 4th,  1875;  whereas,  [  ]  will  not  be  found  in  the   reported 

^'^t,  the  goods,  property,  etc.,  alleged  case,  but  have  been  added  to  render 

to  be  on  said  premises  at  the  time,  were  the  form  complete. 
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«095.  CONSIDERATION, 

e.  Wantof  Title  to  Part  of  Land  Purehased  by  Executory  Coi 

FcHm  No.  6095. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  636.) 

{Title  of  court  and  cause  as  in  Form  No,  6091!) 
The  defendant  says  that,  on  the  first  day  of  November y 
consideration  oifive  hundred  doWdirs  which  he  then  paid  to  tl 
tiff,  and  of  the  note  in  the  petition  mentioned,  the  plaintif 
and  delivered  to  the  defendant  a  covenant,  of  the  date  ai 
which  is  filed  herewith,  marked  Exhibit  A^  and  by  which  ] 
nanted  to  convey  to  the  defendant  a  tract  of  land  situat 
county,  and  bounded  as  follows :  (Here  describe  the  land  by  ah 
by  metes  and  bounds\  and  containing  two  hundred  and  fifty  aci 
that,  as  the  defendant  has  since  discovered,  the  plaintiff  had  i 
and  has  not  now,  any  title  to  one  hundred  and  fifty  acres  of  sa 
Wherefore,  the  defendant  asks  for  a  credit  oifourhun 
fifty  dollars  on  the  note  sued  on,  and  for  any  other  relief 
appear  entitled  to. 

Jeremiah  Mason^  Att 

d.  Failure  to  Procure  Assignment  of  Lease  of  Property  Sc 

Defendant. 

Form  No.  6096. 

(Precedent  in  Mann  v,  Smyser,  76  III.  367.)* 

HTitle  of  court  and  cause  as  in  Form  No,  6090,^ 
And  for  a  further^  plea  in  this  behalf,  defendant  says  < 
because  he  says  that  the  plaintiffs  caused  and  procured  the  d 
to  enter  into  the  said  agreement,  and  to  promise  as  to  the  s 
count  of  said  declaration  alleged,  and  the  defendant  was  inc 
enter  into  and  make  the  said  agreement  and  promises  2 
through  and  by  means  of  fraud,  covin  and  misrepresentatio 
plaintiffs  and  others  in  collusion  with  them,  in  this:  that  on 
day  of  Jufyy  a.  d.  i87i?,  plaintiffs  sold  to  defendant  their  wa 
situated  on  the  side  of  the  /.  and  St.  Z.  F,  F,  in  the  city  4 

1.  Baidndlng  Gontraot.  —  If  the    de-  him    as    above    stated,    witt 

fendant  wishes  to  have  the  contract  re-  thereon  from  the  first  day  of  . 

scinded,   he  may  state  facts,   if  they  1897,  and  costs,  and  for  a  si 

exist,  conducing  to  show  that  he  would  part  of  the  said  land  to  whict 

not  have  purchased  the  land  if  he  had  has  title,  to  wit:  (/f^e  d^scrib 

known  that  the  plaintiff  had  no  title  to  by  abuttals  or  by  metes  and  boun- 

the  one  hundred  and  fifty  acres,  and  satisfaction  of  said  jndgmen 

then  say:  *'  and  the  defendant  says  that  any  other  relief  the  defendan 

he  is  ready  and  willing  to  surrender  pear  entitled  to. 

to  the  plaintiff  the  aforesaid  covenant,  Jereniiah  Mason^  Ati 

and  the  possession  of  said  land,  and  to  2.  This  was  held    by   the 

account  for  such  rents  and  profits  as  he  court  to  be  a  sufficient  plea 

may  be  found  chargeable  with.  failure  of  consideration. 

Wherefore,  he  makes  this  answer  and  8.  The  words  and  figures  t 

counterclaim  against  the  plaintiff,  and  plied  within  [  ]  will  not  be  fo 

asks  that  the  note  sued  on  may  be  can-  reported  case, 

celed,  and  for  a  judgment  against  the  4.  The  remaining  pleas  we 

plaintiff  tot  five  hundred  dioWAXs^  paid  to  out  in  the  reported  case. 
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6097.  CONSIDERATION.  6098. 

lUincis^  for  the  sum  of  %ly600y  including  one  corn-sheller,  etc. ;  that 
said  defendant  was  induced  to  and  did  enter  into  said  contract  by 
representations  of  said  plaintiffs  that  they  could  and  would  pro- 
cure for  him  an  assignment  of  the  lease  from  said  railroad  company 
of  the  ground  upon  which  said  warehouse  and  appurtenances  were 
situated,  which  said  representations  plaintiffs  knew  to  be  false  and 
fraudulent  at  the  time  and  place  last  aforesaid. 

Defendant  further  avers,  that  plaintiffs  made  said  representations 
to  defendant  as  aforesaid,  knowing  them  to  be  false,  and  that  defend- 
ant, relying  upon  such  representations,  entered  into  said  contract, 
and  in  payment  thereof  executed  his  notes,  as  follows:  for  the  sum 
of  %600  each,  payable  m  four y  eight  and  twelve  months,  respectively, 
the  last  of  which  is  the  one  declared  on  in  said  declaration,  the  other 
two  having  been  fully  paid  and  discharged  by  said  defendant 

And  the  defendant  says  plaintiffs  did  not  and  could  not,  by  the 
terms  of  their  lease  with  said  railroad  company,  procure  an  assign- 
ment of  the  grounds  on  which  the  said  warehouse  and  appurtenances 
were  situated,  but  that  the  said  railroad  company,  after  the  said  sale 
to  defendant,  before  they  would  assign  said  lease  of  plaintiffs  to 
defendant,  took  possession  of  a  portion  of  the  grounds  upon  which 
said  warehouse  and  appurtenances  were  situated,  and  compelled  the 
defendant  to  remove  a  portion  of  said  warehouse,  and  deprived  him 
of  a  portion  of  said  ground  to  his  great  damage,  to  wit:  the  sum  of 
%600y  of  all  which  the  plaintiffs  then  and  there  had  notice  and  this 
he  is  ready  to  verify,  [(^concluding  as  iri  Form  No.  Q09G)^^ 

2.  Total  Failure, 
a.  Defeasance. 
FcHm  No.  6097. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  635., 
{TitU  of  court  and  cause  as  in  Form  No,  6091,^ 
The  defendant,  Richard  Roe,  says  that,  by  a  written  agreement 
executed  simultaneously  with  the  note  sued  on,  and  which  is  filed 
herewith,  the  plaintiff  agreed  that,  unless  he  should  deliver  a  certain 
jackass  therein  mentioned  to  the  defendant  within  ten  days  there- 
after, said  note  should  be  given  up  to  the  defendant;  and  that  said 
jackass  was  not  delivered  to  the  defendant  within  said  ten  days,  nor 
afterwards. 

Jeremiah  Mason^  Attorney. 

b.  Fraud  in  SeUlng  Horse  of  No  Value. 

Form  No.  6098. 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  t^^.f 
^Tltle  of  court  and  cause  as  in  Form  No,  6091,} 
The  defendant,  Richard  Roe^  says  that  the  note  sued  on  was  given 

X  The  words  and  figures  to  be  sup-  sideration   through    fraud   in    selling 

pUed  within  [  ]  will  not  be  found  in  the  personal   property  to   the  defendant, 

leported  case.  and  an  offer  to  return  the  property,  in 

1  See  another  pkaof  failure  of  con-  Bullitt's  Civ.  Code  Ky.  (1895),  p.  636.. 

Idl  Volume  5. 


6099.  CONSIDER  A  TION. 

in  consideration  of  a  horse  sold  by  the  plaintiff  to  the  defenda 
which  the  plaintiff  falsely  and  fraudulently  represented  to  the  < 
ant  as  being  sound,  though,  as  the  plaintiff  knew,  it  was  unsou 
had  a  disease  of  which  it  died,  and  which  made  it  of  no  value. 

Jtrtmiah  Mason^  Attoi 
(Verification  as  in  Form  No,  6091,) 

c.  Breaeh  of  Warranty  in  Sale  of  ChattdL* 

Form  No.  6099. 

(Commencing  as  in  Form  No,  609S,  and  continuing  down  to  *.' 

II.  That,  as  the  plaintiff  then  well  knew,  said  goods  were  pui 
by  the  defendant  for  (naming  the  purpose  for  which  they  were  i 
and  the  plaintiff,  as  part  of  the  contract  of  sale  and  consid 
of  said  note,  warranted  and  represented  that  said  goods  were 
proper  and  suitable  for  such  purpose. 

III.  That,  as  the  plaintiff  well  knew,  the  defendant  accept 
purchased  said  goods  for  (naming  the  purpose  for  which  they  werei 
trusting  in  the  said  representations  and  warranty  of  the  plaint 

IV.  That  the  said  goods  were  not  fit  or  proper  for  said  p 
for  the  reason  that  (Here  state  wherein  the  goods  were  defectvi 
have  always  been  and  are  altogether  useless  to  the  defendant 

V.  That  as  soon  as  the  defendant  learned  the  character 
goods  he  notified  the  plaintiff  thereof  and  offered  to  returr 
which  he  is  still  ready  and  willing  to  do. 

Wherefore  (concluding  as  in  Form  No,  609^, 

(L  Failure  to  Make  Good  Title  to  Real  Estate.* 

Form  No.  6  z  o  o . 
(Precedent  in  Hulshizer  v.  Lamoreux,  58  111.  73.)' 

1.  Frooedent.  —  In  Beers  v,  Williams,  balance;  and  the  said  d^enda 

16  111.  '69,  the  plea  was  held  to  be  a  that  said  boiler  and  Sfireplace 

{^ood  plea  of  failure  of  consideration,  reasonably  fit  and  proper  for  1 

Omitting  formal  parts  it  was  as  fol-  they  were  intended  as  aforesj 

lows:  on  the  contrary,  they  were  i 

*   '*  And  the  said  defendant,  by  leave  improper  in   this,  that  they  ^ 

of  the  court,  etc.,  comes  and  defends,  sound  and  defective;  in  con  sec 

etc.,  and  to  the  first  count  of  the  said  which  unsoundness  and  defec 

declaration  says  actio  non^  because  they  upon  full  and  proper  trial  tl 

say,  that  the  consideration  for  which  said    defendant,   the    said  be 

the  said  note  sued  on  was  given  was  a  fireplace    exploded,    and    the 

boiler  and  fireplace  manufactured   by  quentl^  failed  to  answer  the 

the  said   plaintiff,   and   the   warranty  for  which  they  were  intended 

that  the  said  boiler  and  fireplace  were  ran  ted  as  aforesaid;  wherefore 

reasonably  fit  and  proper  for  the  pur-  that  the  consideration  of  said 

pose  they  were  intended,  and   for  no  wholly  failed." 

other  consideration.    And  the  defend-  2.  Precedents.  —  See  also 

ant  avers  that  they  were  intended  for  affidavits    of    defense    in   Bn 

driving  the  machinery  of  a  grist  and  Silverman,  77   Pa.   St.  95;  G 

saw    mill    at    Virginia^    Cass    county,  Crosson,  32  Pa.  St.  374. 

Illinois^  for  which  boiler  and  fireplace,  8.  This   plea  was  held   to 

and  the  warranty  thereof,  the  defend-  good  defense,  since  no  right 

ant  paid  three  hundred  dollars  cash,  accrued  on  the  note  until  tit 

and  executed  the  note  sued  on  for  the  the  land  was  convejred. 
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6100.  CONSIDER  A  TION.  6 1 00. 

UTiUe  of  court  and  cause  as  in  Form  No.  t^>i\^ 
And  for  a  further  *  plea  in  this  behalf  to  the  said  declaration,  the 
<iefendant  says  actio  non,  because,  he  says,  the  only  cause  of  action 
sued  on  in  said  declaration  is  said  note  described  in  the  first  count 
thereof,  and  the  said  declaration  avers  that  the  sole  and  only  con 
sideration  for  said  note  was  the  following  described  real  estate,  sold 
by  William  JLatnoreux^  deceased,  in  his  lifetime,  to  said  defendant, 
to  wit:  Lots  Nos.  5  and  6,  in  block  No.  6,  in  the  town  of  Mason 
City^  Illinois^  which  said  sale  of  lots  was  evidenced  by  a  certain 
bond  executed  by  the  said  William  Lamoreux^  deceased,  in  his  life- 
time in  substance,  as  follows:  That  is  to  say,  William  Lamoreux 
acknowledged  himself  to  be  held  and  firmly  bound  unto  the  said 
defendant  in  the  penal  sum  of  %lfiOO^  to  be  paid  unto  the  said 
defendant,  his  heirs,  executors,  administrators  or  assigns,  to  whom 
payment  was  well  and  truly  to  be  made,  he  bound  himself,  heirs, 
executors  and  administrators,  and  every  one  of  them,  firmly  by 
these  presents,  sealed  with  the  seal  of  said  William  Lamoreux^ 
deceased,  and  dated  November  28th,  iZ67,  The  condition  written 
under  said  bond  was,  after  reciting  that  the  said  William  Lamoreux 
had  that  day  sold  to  said  defendant  the  said  lots  above  described, 
for  the  sum  of  $1,200,  of  which  said  sum  $800  was  to  be  paid  down 
at  the  ensealing  and  delivering  of  said  bond,  and  the  balance,  $900, 
on  the  1st  day  of  /une,  1S68,  with  ten  per  cent,  interest  from  date; 
that  upon  payment  of  said  sum  being  made  at  the  time  and  in  the 
manner  aforesaid,  the  said  William  Lamoreux,  for  himself,  his  heirs, 
executors  and  assigns,  covenanted  and  agreed  to  and  with  the  said 
defendant,  his  heirs,  executors,  administrators  and  assigns,  to 
execute  a  good  and  sufficient  deed  of  conveyance  in  fee  simple,  free 
from  all  incumbrances,  with  full  and  proper  covenants  of  warranty 
for  the  above  described  premises. 

Now  if  the  said  William  Lamoreux  shall  well  and  truly  keep, 
observe  and  perform  his  said  covenants  and  agreements  herein  con- 
tained, on  his  part,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue,  which  said  bond  was  duly  signed 
and  sealed  by  the  said  William  Lamoreux,  and  the  said  defendant 
avers  that  the  said  note  set  out  in  the  first  count  is  the  only  remain- 
ing note  or  amount  yet  unpaid  on  said  note  due  or  to  become  due, 
and  the  defendant  avers  that  the  said  William  Lamoreux,  deceased, 
in  his  lifetime,  nor  his  heirs,  executors,  administrators  or  assigns, 
since  his  decease,  at  any  time  before  the  commencement  of  this  said 
suit,  nor  at  any  time  since,  executed  or  offered  to  execute  or  tender 
to  the  said  defendant  upon  the  payment  of  the  balance  due  on  said 
^  note,  a  good  and  sufficient  deed  of  conveyance  in  fee  simple,  free 
from  all  incumbrances,  with  full  and  proper  covenants  of  warranty 
for  th%  above  described  town  lots,  all  of  which  the  said  defendant  is 
ready  to  verify,  [{concluding  as  in  Form  No,  6090),  Y 

1.  The  words  and  figures  to  be  tup-        2.  A  plea  of  the    general    isBue  is 
plied  within  [  ]  will  not  be  found  in  the    omitted  from  tiie  reported  case. 
reported  caae. 
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6101.  CONSIDERATION. 

e.  Monperformaiiee  of  Condition  upon  whieh  Sateeriptton 

Stoek  was  Hade. 

Form  No.  6 1  o  i  .* 

State  of  Indiana^  \  In  the  Johnson  Circuit  Court, 
Johnson  County,  j  October  Term,  x8P7. 

John  Fletcher ) 

against        > 

David  Taylor,  ) 

The  above  named  defendant,  in  answer  to  the  plaintiff's  cc 
herein,  alleges,  that  on  the  first  day  of  Jidy^  i8P7,  the  Et 
Indianapolis  and  Cleveland  Straight-Line  Railroad  Company  \ 
to  build  a  railroad  from  EvansvUle  in  this  state,  to  Indiana^ 
capital  thereof,  and  to  run  the  line  thereof  on  the  east  side  * 
river,  in  Johnson  county,  by  doing  which  the  said  road  woi 
run  near  the  lands  of  defendant,  and  materially  enhanced  t 
thereof;  that  in  consideration  of  the  premises,  the  defend 
scribed  to  the  construction  of  said  road  the  sum  of  one  hun 
lars,  to  be  paid  when  the  work  should  be  commenced  on  th 
the  road  south  from  Indianapolis \  that  on  the  first  day  of  5 
i8P7,  on  the  representation  of  said  railroad  company  by  ii 
that  the  work  had  been  commenced  on  said  road  on  its  nort 
and  immediately  south  of  Indianapolis^  the  defendant  exec 
note  sued  on  as  and  for  his  subscription  aforesaid,  and  b< 
said  representations;  and  the  defendant  avers  the  fact  to  be 
company  never  did  commence  any  work  upon  the  northei 
said  road  and  immediately  south  of  Indianapolis^  or  elsewher 
on  the  southern  and  middle  portions  of  the  line.  And  so  thi 
ant  says,  that  the  note  was  obtained  from  him  by  the  fraud 
representations  of  the  payee  thereof,  and  is  without  cons 
and  void. 

F.  M.  Finch^  Attorney  for  Def< 

(J^erificaHon.^ 

III.  ILLEGAL  CONSIDERATION.^ 

1.  Mote  Given  to  Compound  Offense. 

Form  No.  6ioa. 

(Conn.  Prac.  Act,  p.  an,  No.  387.) 

John  Doe    \      Superior  Court, 

vs.  V  New  Haven  County, 

Richard  Roe,  )  January  Term,  i  %80. 

1.  The  above  answer  contains   the  8.  How  Flaadsd.  —  In  plea 
statement  of  facts  which  was  held  to  legal  consideration,  all  the 
constitute  a  good  defense  in  Taylor  v.  constituted  the  consideratioi 
Fletcher,  15  Ind.  80.  rendered  it  illegal    must  1 

2.  YtriflflatioiL  —  For  the  form  of  veri-  Fisher  v.  Fisher.  113  Ind.  47 
fication  in  a  particular  jurisdiction  con-  of  PI.  and  Pr.  953;  i  Eocycl 
suit  the  title  Verifications.  Pr.  144. 
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» 

Answer. 
X.     On  May  firsts  i87P,  at  Hartford,  one  James  Roe,  the  son  of  the 
defendant,  had  feloniously  stolen  and  led  away  a  horse,  the  property 
of  tlie  plaintiff. 

2.  The  defendant,  in  order  to  compound  and  settle  said  felony, 
gave  the  note  mentioned  in  the  complaint,  upon  the  agreement  of 
the  plaintiff  to  desist  from  giving  any  information  of  said  felony. 

Richard  Roe, 
By  Jeremiah  Mason,  his  Attorney. 

Form  No.  6103. 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  639.) 

{Title  of  court  and  cause  as  in  Form  No.  609 L) 
.  The  defendant,  Richard  Roe,  says  that  the  consideration  of  the 
note  sued  on  was  (or  was  to  the  extent  of  one  hundred  dollars)  the  plain- 
tiff's agreement  to  compound  a  felony  alleged  to  have  been  committed 
by  lYie  defendant  in  the  state  of  Kentucky, 

Jeremiah  Masan^  Attorney. 
{Verification  cts  in  Form  No.  6091.') 

Form  No.  6x04. 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff,      ) 

against  >  Answer. 

Richard  Roe,  defendant. ) 

The  above  named  defendant  for  answer  to  the  plaintiff's  complaint 
herein  alleges:* 

I.  That  on  or  about  the  first  day  of  August,  i8P7,  at  the  village  of 
Northport,  in  said  county  of  Suffolk,  Robert  Roe,  a  son  of  this  defend- 
ant, feloniously  took,  stole  and  carried  away  from  the  store  of  said 
John  Doe,  in  said  village  of  Northport,  two  gold  watches,  of  the  value 
oM/(V  dollars  each.^ 

II.  That  the  said  promissory  note  for  one  hundred  dollars,  upon 
▼hich  this  action  was  brought,  was  made  and  delivered  by  this 
defendant  to  the  ssLid,  John  Doe  on  the  fifth  day  of  September,  i8P7, 
in  consideration  that  he,  the  said  John  Doe,  would  not  institute  any 
criminal  prosecution  against  saidf  Robert  Roe  for  said  offense,  and 
would  furnish  no  evidence  tending  to  prove  the  same  against  him,* 

!•  In  a  plea  that  the  consideration  it  is  necessary  to  show  that  there  was 

for  a  note  was  the  compounding  of  an  some  agreement  or  promise  on  the  part 

offense,  it  is  not  necessary  to  allege  of  the  obligee  to  forbear  prosecution 

that  an  ofifense  has  been  committed,  if  for  the  crime,  or  to  suppress  evidence 

A  prosecution    has   been  commenced,  that  would  tend  to  prove  iL     Barrett  v. 

bat  it  is  otherwise  if  no  prosecution  Weber,   125  N.  Y.   18.     But  it  is  not 

lias  been  insdtuted.    Cheltenham  Fire-  necessary  to  allege  in  express  terms 

firiclc  Co.  V.  Cook,  44  Mo.  29;  McCoy  that  the  malcer  of  a  note  agreed  to  com- 

V-  Green,  83  Mo.  631 ;  Steuben  Bank  v.  pound  a  crime.     It  is  sufficient  if  such 

Mathewson,  5  Hill  (N.  Y.)  249;  Portner  was  the  intention  of  the  parties  and  the 

<^  Kirschner,  169  Pa.  St.  472.  agreement  was  such  as  to  carry  out 

1  To  avoid  a  contract  on  the  ground  that  intent.     Conderman  v.  Trenchard, 

<lttt  it  was  made  to  compound  a  felony  58  Barb.  (N.  Y.)  165. 
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and  for  no  other  consideration  whatever.    That  said  note  i£ 
fore  without  consideration^  and  is  illegal  and  void. 

Befyamin  F.  BteiUr^  Attomej  for  Defend 
(  Verification,  y- 

2«  Note  Given  for  Money  Used  or  Loet  in  (Naming 

Form  No.  6105. 

(Conn.  Prac.  Act,  p.  211,  No.  386.) 

(  Title  of  court  and  cause  as  in  Form  No.  6102.) 
I.  On  May  Isty  iS79,  the  defendant  and  the  plaintiff  played  tc 
at  a  game  of  chance,  called  euchre^  for  stakes,  and,  at  said  garni 
plaintiff  won  ^60  of  the  defendant. 

3.  The  defendant  gave  the  plaintiff  the  note  mentioned  in  th 
plaint  for  said  money  so  staked  and  lost 

Richard  RoCy 
By  Jeremiah  Mason^  his  Attor 

1.  For  the  form  of  verification  in  a  the  partnership  business,  ai 
particular  jurisdiction  consult  the  title  was  well  known  to  plaintiff.  ' 
Verifications.  vances  for  speculative  purpos< 

2.  Honey  ITsed  in  SpecalatlBg  in  made  to  Thomas  E.  Fortson^  a 
Futures.  —  In  Benson  v.  Dublin  Ware-  defendant,  when  he  signed  tl 
house  Co.,  99  Ga.  304,  it  was  held  that  sued  on,  had  no  notice  or  kn< 
a  promissory  note  given  for  money  of  the  fact  that  any  portion  of  1 
advanced  by  the  payee  to  the  maker  to  for  which  said  notes  were  %\\ 
be  used  "as  margins  in  speculating  in  for  such  advances.  For  furth 
cotton  futures,"  and  which  the  lender  defendant  says,  all  transacti< 
had,  in  the  maker's  behalf,  in  fact  tween  Fortson  6r*  Co.  and  plain 
'*  placed  "  for  this  purpose,  is  void,  and  of  which  the  debt  sued  on  aro! 
that  the  court  erred  in  striking  out  the  carried  on  by  said  com  pan] 
defendant's  plea  setting  up  this  defense.  Thomas  E,  Fortson^  this  defends 
The  plea  in  question,  omitting  the  ing  no  personal  connection  ' 
formal  parts,  was  as  follows:  knowledge    of    them.      All    a< 

'*  For  further  plea  defendant    says  made  by  said  company   to  Th* 

that  the  consideration  of  said  notes  was  Fortson  in   his  dealings  with 

in  whole  or  in  part  money  advanced  by  charged  on  the  books  of  said  c< 

said  Dublin  Warehouse  Company^  to   be  to  Fortson  &*  Co,  ^  kvl^  when  dc 

used  as  margins  in  speculating  in  cot-  signed  said  notes  he  did  so  relyii 

ton   futures,  or  options  and  loans  on  thecorrectnessof  said  books  and 

same;  that  said  company  made   such  ing  that    they   were    proper    • 

advances  with  full  knowledge  that  the  against  Fortson  &*  Co.      Since 

money   was  to  be  used  hy  Fortson  dr*  said  notes  he  has  ascertained,  a 

Co.^  as  margins  in  speculating  in  cot-  charges,  that  a  considerable  po 

ton  futures;  and  in  fact  said  company  said  debt,  to   wit,  one  thousand 

placed   the  margins  for  Fortson  &*  Co.  or  other  large  sum,  was  for  ac 

Said    transaction  was  a    gaming  con-  made  Thomas  E.  Fortson   indiv 

tract,  and  the  promise  founded  thereon  as  margins  in  buying  and  selli 

is  founded  on  an  illegal  consideration,  ton  futures,  and  defendant,  wl 

and  is  not  binding  on  defendant.     For  signed  the  notes, was  entirely  m 

further  plea  defendant  says,   without  as   to  the  fact,  and  the   mistal 

admitting  that  any  partnership  existed  brought  about  by  plaintiff's  con 

between  defendant  and  Thomas  E.Fort^  improperly  charging  Xo  Fortson 

son  in  the  transactions  out  of  which  the  on    its    books,    money    advan< 

debt  sued  on  arose,  if  it  should  be  held  Thomas  E.  Fortson  individually, 
that  they  were   partners,  this  defend-        And  novr  comes /ames  A,  Ben 

ant  says  that  speculating  in  cotton  fu-  says  that  the  notes  sued  on  wer 

tures  was  entirely  outside  the  scope  of  to  close  up    an   account  clain: 
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Pom  No.  6io6. 
(BuUitf  8  Civ.  Code  Ky.  (1895),  p.  639.) 

r  Ti^  ^f  court  and  cause  as  in  Farm  No,  609 1) 
Yb^  defendant,  Richard Roe^  says  that  the  consideration  of  the  note 
sued  o^  ^^^  C^*"  '^^  ^  '^  extent  of  one  hundred  dollars)  money  lent  by 
the  plaintiff  to  the  defendant  for  the  purpose  of  gaming,  and  that 
^d  oote  was  executed  in  the  state  of  Kentucky. 

Jeremiah  Mctson^  Attorney. 
[yeriftai^on  om  in  Form  N»,  $091.) 

Fofm  No.  6x07.* 

State  of  Minnesota^  )  District  Court, 

County  of  Ramsey.   )  Second  ]\i6xdi2X  District. 

John  Doe^  plaintiff,       ) 

against  >  Answer. 

Richard  Roe,  defendant.  \ 

The  above  named  defendant,  for  answer  to  the  plaintiff's  com- 
plaint herein,  alleges: 

I.  That  on  tht  Jirst  day  oi  September,  i8P7,  in  the  city  olSt.Faul, 
in  said  county  of  Ramsey,  the  plaintiff  and  defendant  gambled  and 
played  together  with  cards  at  a  certain  game  known  as  draw-poker, 
for  divers  sums,  on  credit,  and  not  for  ready  money,  and  that  the 
plaintiff  won  from  the  defendant  and  defendant  lost  to  plaintiff  at 
said  game  the  sum  of  om  hundred  and  twenty-five  dollars,  no  part  of 
which  was  paid  in  money. 

II.  That  the  promissory  note  for  the  sum  oi  one  hundred  and  twenty- 
five  dollars,  upon  which  this  action  was  brought,  was  on  said  day 
made  and  delivered  by  the  defendant  to  said  plaintiff  in  payment  of 
said  sum  of  one  hundred  and  twenty-five  dollars,  so  lost  by  gambling  as 
aforesaid,  and  for  no  other  consideration  whatever. 

plaindfF  to  be  due  it  by  Forts&n  &*  Co.^  under  the  purchase,  no  skill  or  labor  or 
a  firm  of  which  it  was  claimed  and  expense  entered  into  the  consideration, 
alleged  he  was  a  partner.  He  says  the  but  the  same  was  a  pure  specula- 
account  represented  by  these  notes  was  tion  upon  chances*  when  it  is  a  con- 
the^  balance  of  account  claimed  by  tract  for  a  sale  of  goods  to  be  delivered 
plaintiff  against /^9r/j<7if  ^  C47.,  a  firm  u  future  day,  and  where  both  parties 
composed  of  T.  E.  Fortson  and  J,  A.  are  aware  that  the  seller  expected  to 
Benson^  and  was  given  to  close  up  said  purchase  himself  to  fulfill  his  contract. 
»xouQt.  He  further  sa3rs  the  said  Defendant  further  says,  that  had  he 
balance  of  account  was  the  sole  and  known  at  the  time  of  indorsing  said 
only  consideration  of  said  notes.  He  notes  that  the  consideration,  in  whole 
further  says,  that  under  the  allegations  or  in  part,  was  for  gambling  in  future 
in  his  original  plea  and  this  amend-  operations  of  cotton,  as  alleged,  he 
oicnt,  the  taking  of  these  notes  as  would  never  have  indorsed  the  same, 
above  set  forth  was  a  fraud  upon  him.  and  that  he  signed  or  indorsed  the 
He  further  says  that  the  whole  of  said  same  believing  it  represented  a  legiti- 
notes  was  for  money  advanced  to  ForU  mate  debt  due  by  Fortson  6*  Co.  to 
soH&*Co^^  for  margins  and  losses  put  up  plaintiff." 

tn  cotton  speculations  or  futures,  as  set  For  a  plea  in  an  acdon  on  an   in- 

forth  in  the  original  plea.   These  specu-  dorsed  note  under  the  statute  9  Ann.  c. 

lacions  and  dealings  in  futures  being  14,  against  gaming,  see  3  Went.  PI.  103. 

gambling  operations  when  cotton  was  1.  Minnesota.  —  Stat.  (1894),  §6594. 

ostensibly  bought  where  there  was  no  New  York.  —  Birds.  Rev.  Stat.  (1896), 

^P^ctation    of  delivery    of  property  p.  270,  §  4. 
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Wherefore  the  defendant  demands  judgment  that  said  compl 
dismissed,  that  said  promissory  note  be  delivered  up  and  cai 
and  for  his  costs  and  disbursements  herein,  and  for  such  ott 
further  relief  as  to  the  court  may  seem  just. 

Gordon  E.  Cole, 

Attorney  for  Defeni 
{Verificati<m.y- 

8.  Note  Oiven  for  Llqaors  Sold  Without  Lloense 

Form  Ho.  6to8. 

(Coon,  Prac.  Act,  p.  air.  No.  3B8.) 
( Title  of  eaurt  and  cause  as  in  Form  No.  610IB.') 
I.  The  only  consideration  for  the  note,  mentioned  in  th 
plaint,   was   the  illegal  sale   of  intoxicating  liquors,   sold 
(payee)  to  said  defendant  in  New  Haven. 

a.  Said  (seller),  at  the  time  of  such  sale,  had  no  license 
sale  thereof,  as  required  by  law. 

Jiiehard  Roe, 
By  Jertmiak  Mason,  his  Atto 

4.  Contract  Against  Public  PoUey. 

Form  Na.  6109. 
(PFecedeat  In  Board  of  Education  v.  Thompson,  33  Ohio  St.  313. 
[  Th€  Board  of  Education  of  Hartford' 
Township,  plaintiff, 
against 
H.  B.  Thompson,  A.  0.  Woodford  and 
Asa  Newman,  defendants.  J 

The  defendants  above  named,  answering  the  plaintiff's 
herein,  allege;]' 

I.  That  they  are  sureties  merely  of  Thompson,  for  his  ac 
dation,  without  their  understanding  what  was  the  consid 
supposing  it  was  for  a  lawful  purpose;  but  they  have  since  1 
and  so  aver  the  fact  to  be,  that  there  was  no  legal  or  va 
sideration  therefor. 

a.  The  said  defendants  say  for  a  second  defense  that  thei 
said  paper  writing  as  sureties  merely  of  said  Thompson,  and 
any  consideration,  under  the  circumstances  and  suppositions 
before  stated,  and  not  otherwise;   and  that  they  have   now 

1.  For  the  form  of  verification  in  a  legally  taken  from  the   trea: 

particular  jurisdiction  consult  the  title  they  could  not,  in  the  absence 

VEKiFiCATiONS.  toFT  authority,  adopt  a  contrac 

t.  In  this  case  ft  was  held  that  the  Tlolation  of  law. 

sureties  were  not  estopped  to  set  up  the  S.  The    words   enclosed    b; 

]llef;ality  of  the  transaction;  and  chat  not   be    found   In    the    repori 

although  the  plaintiffs  might  do  any  but  have  been  added  to  rendei 

act  in  disaffirmance  of  such  illegal  con-  complete, 
tract  and  recover  back  the  money  il- 
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and  here  aver  the  facts  and  circumstances  of  the  making  of  said 
paper  to  have  been  as  follows,  and  not  otherwise:  That  on  the  first 
Monday  of  Aprils  iS71,  the  said  Thompson  was  duly  elected  treasurer 
of  said  township  of  Hartford^  and  was  then  duly  qualified  and  entered 
upon  the  duties  of  his  said  office,  and  continued  to  be  and  was  the 
treasurer  of  said  township  until  the  first  Monday  oi  April,  i87.^,  when 
one  Elwin  Bennett  was  duly  elected  and  qualified  treasurer  of  said 
Hartford  township,  as  his  successor,  and  entered  upon  the  duties  of 
his  oi&ce,  and  was  and  continued  to  be  the  treasurer  of  said  Hartford 
township  until  the  first  Monday  in  April,  i87^,  and  at  the  expiration 
of  his  said  office  the  said  Thompson  had  in  his  hands  about  eight 
hundred  dollars  of  school  funds  for  school  purposes,  which,  accord- 
ing to  the  statutes  in  such  case  made  and  provided,  it  was  the  duty 
of  said  Thompson  to  have  then,  at  the  expiration  of  his  term  of  service 
as  such  treasurer,  to  have  delivered  over  to  his  successor  in  office, 
the  said  Bennett,  as  plaintiffs  well  knew,  yet  the  plaintiffs,  in  contra- 
vention of  the  requirements  and  provisions  of  the  statutes  in  such 
case  made  and  provided,  in  utter  disregard  of  their  own  duties,  and 
thereby  enticing  and  persuading  and  aiding  and  inducing  the  said 
Thompson  to  disregard  his  duty,  and  contemptuously  disobey  said 
statutes,  made  and  induced  him,  the  said  Thompson,  to  withhold  the 
delivery  of  said  moneys,  so  then  in  his  hands  as  treasurer,  to  his 
successor  in  office,  by  making  and  delivering  to  them,  the  plaintiffs, 
said  writing  set  forth  in  said  petition,  all  which  was  done  by  the 
plaintiffs  as  well  as  said  Thompson  in  their  own  wrong,  in  contra- 
vention of  the  statutes,  against  public  policy  and  good  morals,  and 
without  any  authority;  whereupon  these  defendants  submit  that  said 
writing  is  utterly  void,  and  no  just  right  of  action  hath  accrued 
thereon  and  thereby  to  said  plaintiffs. 

^Joseph  Story,  Defendants'  Attorney.]* 

lY.  CONSIDERATION  TAINTED  WITH  USURT. 

Form  No.  6zio. 

{Commencing  as  in  Form  No,  6104,  and  continuing  down  to  *.) 
I.  That  the  promissory  note  mentioned  in  plaintiff's  complaint  was 
made  and  delivered  to  plaintiff  upon  the  usurious  agreement  between 
defendant  and  plaintiff,  that  defendant  should  pay  plaintiff,  and  ihat 
plaintiff  should  reserve  and  secure  to  himself  for  the  loan  of  money, 
a  greater  sum  than  at  the  rate  of  six  per  cent,  per  annum,'  to  wit,  at 
the  rate  of  twelve  ^  per  cent,  per  annum. 

1.  The  words  enclosed  by  [  ]  will  sets  up  that  the  contract  sued  on  is 
not  be  found  in  the  reported  case,  usurious  according  to  the  laws  of  a 
bat  have  been  added  to  render  the  form  foreigi^  state,  the  answer  should  first 
complete.  state  what  those  laws  were  at  the  time 

2.  The  answer  should  state  what  the  of  the  transaction  and  then  set  out 
nsnrions  agreement  was,  between  facts  showing  that  the  contract  was 
whom'  made,  and  the  amount  of  the  void  according  to  those  laws.  Mayer 
usury;  and  a  general  allegation  of  usury  v,  Louis,  12  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
is  not  sufficient.  Griggs  v.  Howe.  31  preme  Ct.)  5;  Curtis  v.  Masten.  11 
Barb.  (N.  Y.)  100;  Manning  ».  Tyler,  Paige  (N.  Y.)  15. 

M  N.  Y.  567.     And  where  the  answer        8.  Amount   of  ITiiiry.  —  A  statement 
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.  II.  That  said  sum  was  deducted  and  reserved  from  the  aaa 
said  note  by  plaintiff,  aod  the  balance  only  paid  to  this  def 
that  is  to  say,  that  this  defendant  agreed  to  pay,  and  the 
agreed  to  receive,  one  htiuired  and  twenty  dollars  for  said  loan,  tt: 
tiff  reservingand  securing  to  himself  for  the  loan  of  money  on  sa 
ontil  the  maturity  thereof,  one  hundred  and  twen/y  dollars. 
(Signature  and  verification  as  in  Form  No.  SIO^.) 

that  the  amonot  of  aaury  exacted  waa    aitC  bellCTcs  wu  ftbout  seven 
"  about  VDOOgb,  afl  he  MUd,  to  act  hitn     dollars,"  wt.%  bcild  lufflclent. 
kbuieloIftoui.wlllcbMlloaiitMtend-    Shnnious,  93  N.  V.  491. 
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I.  BT  plaintiff,  132. 

IL  BT  MOTION  AND  ORDER,  133. 

1.   The  Application^  132. 

a.  Notice  of  Motion^  132, 

b.  Affidavit  in  Support  of  Motion^  133. 

c.  Motion^  134. 
••   The  Order  J  134. 

a.  Consolidating  Actions^  134. 
i^  Generally^  134. 

21  And  Hemaving  Cause  from  Another  Courts  135. 
j)  And  Enjoining  Further  Proceedif^s  at  LaWy  135. 

b.  Directing  One  Action  to  Abide  the  Event  of  Another^  136. 

m.  BT  CONSENT  OF  PARTIES,  13d. 

1.    The  Stipulation,  136. 
%.  The  Order,  137. 


1.  For  statutes  relHting  to  the  subject  Mimusota,  -^  Stat    (1894),    gg    5271, 

of  consolidation  of  actions  see  as  fol-  6238. 

lows:  Mustmri.  -—  Rev.  Stat.  (1889),  gg  2x89, 

Alabama.  —  Code  Civ.   Proc.  (1886),  2190,  6221-^224. 

g2742.  Montana,-^ Code  Civ.   Proc.  (1895), 

ArtMona.  —  Rev.  Stat.  (1887),  g  018.  g  1894. 

Arkansas.  —Sand.  &  H.  Dig.  (1894),  ,  Nebraska,  ^Com^.   Stat.    (z897)v  gg 

5707.  5708.  5741,  5742. 

California.  — Code  Civ.  Proc.  (1897),  Nevada,  — Gen.  Stat.  (1885),  g  3524. 

1048,1195.  New  fersey.  —  Gen.   Stat.   (1895);   p. 

Cohrado.  —  Mills'  Anno.  Sut.  (1891),  2554,  g  I2z;  p.  2581,  g  289. 

J  2888,  289a  New  Afexico,  — Laws  (1897),  p.  73,  g 

Florida.  —  Rev.  Sut.  (1892),  g  1003.  117. 


Georgia. -^^   Code   (1895),  gg  4846,  New  Ktt/I.  —  Code    Civ.    Proc..  §g 

4943-  ^'7'^'9l  ^9^9  (Birds.  Rev.  Stat.  (X896), 

Idaho.  —  Rev.  Stat.  (1887),  g  4926.  p.  19.  gg  34-36;  p.  27,  g  77). 

Iliimns.  —  StATT  &    C.  Anno.   StaU  North  Dakota. -^Kcv.   Codes  (1895), 

(1896).  p.  2423,  par.  53.  g  5738. 

/iM&sffa.  —  Bums'  Anno.  Stat.  (1894),  Ohio. -^BdXez*  Anno.  Stat.  (1897),  g 

7251,  7260.  5120. 

Iowa.  — Anno.  Code  (1897),  ft  3644.  Oklahoma,— Sx&t.  (1893),  gg  4023, 4024. 

JCansas.  —  Gen.  Stot.  (1889),  gg  4228,  Oregon, —  HilVs  Anno.  Laws  (i892}» 

4129.  g  5x4, 

Zotdsiama.  —  Garland's    Rev.    Code  Hhoi^  Island,  —  Geo.  Iaws  (1896),  c. 

(1894).  gg  44a»  443.      _  233,  g  21. 

Maryland.  —  Pub.  Gen.  Laws  (1888),  Utah.  —  Rev.  Stat.  (1898),  g  3489. 

art.  50,  gg  7,  8.  Wisconsin,  — Sanb.  &  B.  Anno.  Stat. 

Michigan,  —  How.  Anno.  Sut.  (1882),  (1889),  g  2792. 

7375.  7376.  Wyoming.  —  Rev.  Stat.  (1:887).  g  2507. 
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I.  BT  PLAINTIFF. 

Form  No.  6 1 1 1  •> 

Supreme  Court,  Suffolk  County. 

John  Doey  plaintiff, 

against 

Richard  Roey  defendant. 

Supreme  Court,  Suffolk  County. 

John  Doey  plaintiff, 
against 
Samuel  Shorty  defendant , 

You  will  please  take  notice  that  the  above  entitled  actions  have 
been  consolidated  into  one  action  by  the  plaintiff,  and  are  hereafter 
for  all  purposes  to  be  considered  as  one  action. 
May  10 y  iS97. 

Jeremiah  Mason,  Attorney  for  the  Plaintiff, 

Northporty  N.  Y. 
To  Joseph  Story y  Esq. , 

Defendant's  Attorney. 

11.  BT  MOTION  AND  ORDER. 

1 .  The  Application, 
a.  Notice  of  Motion.' 

Form  No.  6  z  z  a  .* 

Supreme  Court,  Suffolk  County. 

John  Doey  plaintiff, 

against 

Richard  Roe,  defendant. 

County  Court,  Suffolk  County. 

John  DoCy  plaintiff, 

against 

Richard  Roe y  defendant. 

You  will  please  take  notice  that  upon  the  annexed  affidavit  and  the 
pleadings  in  the  above  entitled  actions  the  undersigned  will  move 
the  court,  at  a  specicU  term  thereof,  to  be  held  at  the  county  court- 
house y  in  the  town  of  River heady^  on  the  tenth  day  of  May,  i897,  at 
ten  o'clock  in  the/<7r^noon  of  that  day,  or  as  soon  thereafter  ascoun- 

1.  Ne7v  York.  —  Code  Civ.  Proc.,  §  at  one  time  and  against  the  same  de- 
819  (Birds.  Rev.  Stat.  (1896),  p.  19,  §  36).  fendants  brought  a  separate  action  in 

2.  For  forms  of  notices  of  motion,  each  of  the  counties  of  the  state  for  one 
generally,  consult  the  title  Motions.  and  the  same  libel,  it  was  held  that  the 

8.  New  York,  —  Code  Civ.    Proc,   §  motion    to    consolidate    was    properly 

817  (Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  made  in  the  county  in  which  all  the 

19,  §  34).  parties  resided.     Percy  v.    Seward,  6 

4.  WlMro  Mad*.  —Where  the  plaintiff  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  326. 
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sel  can  be  heard,  that  these  two  actions  be  consolidated  into  one, 
[and  that  for  that  purpose  the  above  entitled  action  in  the  County 
Court  be  removed  into  the  Supreme  Court  and  so  there  consoli- 
dated.]^ 

May  7,  i8d7.  Joseph  Story y  Attorney  for  Defendant, 

Norihport,  N.  Y. 
To  Jeremiah  Mason^  Esq., 

Attorney  for  Plaintiff.  ; 

i 
b.  Affidavit  In  Support  of  Motion**  ! 


^^'Iss 


Form  No.  61x3.* 

(^Title  of  the  several  causes  as  in  Form  No,  6112,) 
State  of  New  York^  " 
County  of  Suffolk, 

Richard  Roe^  being  first  duly  sworn,  says  that  he  is  the  defendant 
in  all  the  above  entitled  actions,  which  are  pending  in  the  courts 
above  named,  and  in  all  of  which  the  parties,  plaintiffs  and  defend- 
ants, are  the  same;  that  each  of  said  actions  is  brought  upon  a 
promissory  note  alleged  to  have  been  made  by  defendant;*  that  the 
defense  in  all  these  actions  is  the  same,  to  wit,  payment,  as  appears 
from  copies  of  the  answers  hereto  annexed,  and  that  deponent  is 
advised  and  believes  that  the  questions  which  will  arise  and  are  to 
be  tried  are  substantially  the  same  in  all  of  said  actions  (or  that 
defendant  does  not  intend  to  interpose  any  defense  to  said  actions);^  that 
the  summons  and  complaint  in  said  actions  were  served  on  this 
defendant  respectively  on  the  fifteenth  and  seventeenth  days  of  March^ 
i8P7,  and  that  the  said  causes  are  at  issue  by  the  service  of  his 
answer  to  the  said  complaint  on  the  frst  day  of  April,  iS97;  that 
plaintiff  has  refused  to  consent  to  the  consolidation  of  said  actions, 
although  requested  by  this  deponent. 

Richard  Roe, 

Subscribed  and  sworn  to  before  me  this  Jifteenth  day  of  Aprils  iS97. 

Norton  Porter,  Notary  Public  Suffolk  County, 

1.  S«iMival  of  OftiiM.  —  The  removal  5.  It  must  be  made  to  appear  that  the 

of  a  cause  pending   in  another  court  defense  to  all  the  notes  or  demands  is 

into  the  supreme  court  for  the  purpose  the  same,  or  that  there  is  no  defense. 

of  consolidation  is  authorized  by  N.  Y.  Gerding    v,    Anderson,    64    Ga.    304 ; 

Code  Civ.   Proc.,   g  818  (Birds.    Rev.  Logan  v.  Mechanics'  Bank,  13  Ga.  201; 

Stat.  N.  Y.  (1896),  p.  I9»  §  35).     Where  Worlcy  v,   Glentworth,    10    N.    J.   L. 

both  causes  are  pending  in  the  same  241;  Boyle  v.  Staten  Island,  etc.,  Land 

court,  the  words  enclosed  by  [  ]  should  Co..  87  Hun  (N.   Y.),   233;    Campbell 

be  omitted.  Printing  Press,  etc.,  Co.  v,  Lyddy,  i 

S.  For  forms  of  affidavits,  generally,  Civ.  Proc.  Rep.  (N.  Y.  Marine  Ct.)364; 

consult  the  title  Affidavits,  vol.  i,  p.  Wilkinson  v.  Johnson,  4  Hill  (N.  Y.) 

548-  46;    Dunning    v.    Auburn    Bank,    19 

S.  AVw  Kwit.  — Code  Civ.    Proc.,  §  Wend.  (N.  Yj  23.     And  where  there  is 

817  (Birds.  Rev.  Stat.  (1896),  p.  19,  g  34).  a  defense  the  nature  thereof  must  be 

4.  It  must  appear  that  the  causes  of  stated.     Dunn  v.  Mason,  7  Hill  (N.  Y.) 

action  are  such  as  may  be  joined  in  the  154;  Crane  v,  Koehler  (N.  Y.  Com.  PI. 

same  declaration.    Dunning  v.  Auburn  1858).  cited  in  Percy  v,  Seward,  6  Abb. 

Bank,  19  Wend.  (N.  Y.)  33.  Pr.  (N.  Y.  Supreme  Ct.)  326. 
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e.  Motion.* 

Fonn  No.  61x4.* 

ii^  CouJty,  ss.  }  C°"^  "f  Commm  Pleas. 

John  Do€^  plaintiff, 

against 

Richard  Roe^  defendant. 

And  now  comes  the  above  named  defendant,  by  Joseph  Story ^  his 
attorney,  and  moves  the  court  here  (or.  and  moves  the  Honorable  John. 
Marshall y  one  of  the  judges  of  send  court)  to  consolidate  into  one  action 
the  three  several  actions  now  pending  in  said  court,  in  each  of  which 
said  actions  the  above  named  John  Doe  is  plaintiff  and  the  above 
named  Richard  Roe  is  defendant,  and  which  said  actions  could  have 
been  joined  in  one  action. 

Dated  the  tenth  day  of  May,  iS97, 

Joseph  Story,  Defendant's  Attorney. 

2.  The  OFdeF.3 
a.  Consolidating  Aetions. 

(1)   GENEILALLr.^ 

Form  No.  61x5.* 

At  a  Special  Term  of  the  Supreme  Court  held  in  and  for  the 
County  of  Suffolk,  at  the  County  Court-howse  in  Rwerhead,  in  said 
County,  on  the  tenth  day  of  May,  i8P7. 

Present:     Hon.  IVilmat  M.  Smith,  Justice. 

(^Title  of  the  severed  causes  as  in  Form  No,  611%^ 

On  reading  and  jfiling  the  defendant's  affidavits  in  these  actions 
{enumerating  all  the  motion  papers),  and  after  hearing  Joseph  Story, 
Esq.,  for  defendants,  and  Jeremiah  Mctson,  Esq.,  for  plaintiff,* 

Ordered,  that  the  f  several  causes  above  entitled  be,  and  hereby 
are,  consolidated  into  one  action  in  this  court,  and  that  the  several 
statements  of  the  causes  of  action  in  the  respective  complaints  stand 
as  the  complaint  in  said  consolidated  action  (or  that  the  plaintiff  have 
leave  or  be  required  to  serve  an  amended  complaint  in  the  consolidated 
action  within  fifteen  days  from  the  service  of  this  order),  and  that  the 
plaintiff  pay  the  costs  of  the  first  action  up  to  the  date  of  this  order, 
and  ten  dollars  costs  of  this  motion.^ 

Enter:  W,  M.  S,  J.  S.  C. 

1.  For  forms  of  motions,  generally,  wards,  77  Wis.  479;  The  Rio  Grande, 

consult  the  title  Motions.  19  Wall.  (U.  S.)  179. 

8.  Ohio,  —  Bates'  Anno.  Stat.  (1897),  5.  iV>w   York,  —  Code  Civ.   Proc.,  {} 

g  5iao.  817  (Birds.  Rev.  Stat.  (1896),  p.  19,  §  34). 

8.  For  forms   of    orders,  generally,  6.  Goits.  —  Where  the  court  directs  a 

consult  the  title  Orders.  consolidation    of    suits,    it    can    only 

4.  Preoodanti.  —  See  also  orders  in  direct  the  costs  of  the  rule  to  be  paid 
Dupignac  v.  Dupignac,  12  Civ.  Proc.  by  plaintiflf  and  should  leave  the  ^en- 
Rep.  (N.  Y.  Supreme  Ct.)  351;  Den  v,  eral  costs  to  abide  the  result.  Buiev. 
Kimble,  9  N.  J.  L.  338;  Biron  v.  Ed-  Kelly,  7  Jones  L.  (52  N.  Car.)  266. 
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(S)  A^D  KsMoviNO  Cause  from  Another  Court.  ^ 

Form  No.  6 1  z  6  .* 

{CommemSng  «r  in  Form  No.  6116^  and  coniinmng  down  to  f )  above 
entitled  action  pending  in  the  County  Court  be  and  hereby  is 
removed  to  the  Supreme  Court,  and  that  the  several  causes  of  action 
above  entitled  be  and  hereby  are  consolidated  (concludii^  as  in  Form 
No.  611S). 

(8)  And  Enjoining  Further  Proceedings  at  Law. 

ForBiNa6zz7. 
'    (Precedent  ia  Furmaii  9.  Greenville,  etc.,  R.  Co.,  3  S.  Car.  43s.) 

fsaae  tV.  JTqyne,  Aify  Gen' I  South  Carolina, 

vs. 
The  GreenvUle  &*  Columlna  Railroad  Company. 

Upon  hearing  the  information  filed  by  Isaac  W.  Hayne,  Attorney 
General^  on  behalf  of  the  State  in  the  above  case,  on  motion  of  said 
Attorney  GenercU,  It  is  ordered,  that  Thomas  C,  Perrin,  of  AbbevUle 
District,  the  £xecutor  of  James  M.  Perrin,  John  B,  Earle,  of  Green- 
ville District,  and  George  Sims,  of  Richland  District,  parties  who  are 
represented  as  having  commenced  suit  at  law  in  the  Court  of  Common 
Pleas,  sitting  for  their  districts  respectively,  against  the  Greenville 
&*  Columbia  Railroad  Company,  be  and  they  are  hereby  enjoined  and 
restrained  from  the  further  prosecution  of  said  suits  at  law,  without 
leave  had  and  obtained  from  this  court;  and  writs  of  injunction  are 
hereby  ordered  to  issue  from  the  Register  of  this  court,  against  the 
said  Thomas  C.  Perrin,  John  B.  Earle  and  George  Sims,  requiring  their 
observance  of  the  above  order. 

It  is  further  ordered,  that  all  separate  proceedings  in  the  cases  in 
equity  of  Charles  M,  Furman,  Trustee,  against  the  Greenville  and 
OUumtia  Railroad  Company,  instituted  in  the  District  of  Richland,  and 
of  Benymmin  F.  Huger  and  John  £,  Phillips,  Trustee,  against  the 
Greenville  and  Columlna  Railroad  Company,  instituted  in  the  District 
of  Charleston,  be  stayed;  that  the  said  cases  from  the  date  of  this 
order  be  considered  as  consolidated  with  the  above  case,  and  that  all 
future  orders  and  proceedings  in  any  of  these  cases  be  taken  as  in 
the  case  of  The  Attorney  GenercU  against  T?u  Greenville  and  Columlna 
Railroad  Company,  C.  M,  Furman,  Trustee,  et  al.,  and  that  parties  to 
to  the  two  first  named  cases  be  notified  of  this  order. 

It  is  further  ordered,  that  all  persons  whatever,  having  claims 
against  the  Greenville  and  Columbia  Railroad  Compare,  be  and  they  are 
hereby  stayed,  restrained  and  enjoined  from  instituting  and  carrying 
on  any  suit  or  suits,  or  proceeding  or  proceedings,  in  any  court  in 
this  State,  against  the  Greenville  and  Columbia  Railroad  Company,  ex* 
cept  by  proceedings  in  this  case,  or  by  leave  of  this  court  first  obtained, 
and  that  this  order  be  published  hy  James  Tupper,  Esquire,  one  of 


1.  riiiOMlimt  — See  Solomon  v,  Bel-  9.  New  York,  —  Code  Civ.  Proc.,  g 
den*  12  Abb.  N.  Gas.  (N.  Y.  Sapreme  8x8  (Birds.  Rev.  Stat.  (1896),  p.  19,  §35)> 
Ct)  ^. 
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the  Masters  of  this  court,  in  at  least  one  paper  each  in  Cha 
Coluntbia  and  Greenvilie. 

It  is  further  ordered,  that  the  above  orders  are  without  pr< 
to  the  equities  of  the  parties  concerned,  and  that  upon  the  cot 
of  the  answers,  and  due  notice  given,  application  may  be  m 
annul  or  modify  the  same. 

April  i,  lies.  Henry  D.  Lei 

b.  Dlreetliiff  One  Aetlon  to  Abide  the  Brent  of  Another. 


(Commtfuing  as  in  Fortn  No.  611S,  and  coniimiifig  down  to  *.) 
Ordered,  that  all  the  causes  abide  the  event  and  final  dete 
tion  of  one  of  them,  which  the  plaintiff  may  select  and  noti 
trial,  and  that  proceedings  in  all  the  remaining  actions  be 
until  the  trial  of  such  selected  action,  and  that  whatever  jnd 
may  be  finally  rendered  in  the  cause  noticed  for  trial  shall  be  e 
in  all  the  other  causes,'  unless  the  defendant  consent  tha^ 
remaining  actions  abide  the  event  of  the  action  tried,  in  ca 
defendant  should  appeal  from  any  judgment  recovered  agains 
Enter.  W.  M.  S.,  ].  : 

III.  BT  CONSEHT  OF  PARTISS. 

1.  The  Stipulation.* 

Form  No.  til  19. 
(Precedent  In  Pons  v.  Hart,  5  Fla.  4S8.) 
William  Proctor  1 

vs.  >  Replevin  for  Slaves. 

Isaiak  D.  Hart.  ) 

It  is  agreed  between  the  counsel  in  this  cause  that  the  jur 
impaneled  in  the  case  odsaiah  £>.  Hart  vs.  John  Pons,  be  also 
in  this  cause,  and  that  the  same  be  submitted  to  them,  and  th 
court  render  such  judgment  in  both  causes  as  may  seem  rigl 
proper  from  the  finding  of  the  jury. 

Sanderson  &•  Call, 

For  IsaiaAD.H 
PMlipFraser, 

For  Proctor  &'  J 

1.  See,  u  authorizing  this  order  ua>  like  llbeny  to  the  plaintiff  to  apF 

der  a  N.  Y,  Rev.  Stat.  4B0,  g  38  (now  for  a  consolidaiLon." 

Birds.  Rev.  Slat.  N.  Y.  (1896J,  p.  19,  g  8.  Tli»t    On*    OanM    AUd*    X 

34),    Clark   f.    Metropolitan    Bank,    j  Anothar.  —  In   Glllroore    v.   At 

Sandf.  (N.  Y.)  665.  Central  Ins.  Co..  65  Cal.  64,  it  w 

S.  libsrtr  to  OoaMlidatD  mftar  Trial.  —  tbat  where  two  causes  alike  it 

If  liberty  to  the  defendant  to  move  for  material  respect,  and  having  ih 

a  consolidation  after  trial  is  reserved,  attorneys   on  both   sides,  are  p 

the  following  words  should  be  here  in-  in  the  same  court,  a  stipulation  I 

serted;  "with  liberty  to  the  defendant  of  them  shall  abide  toe  determ 

after  such  trial  to  move  for  «  consoll-  of  the  other,  and  that  final  jui 

dation  of  the  remaining  suits,  and  with  may  be  entered  in  accordance  wi 
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2.  The  OFder.^ 

Form  No.  6  z  2  o  • 
(Precedent  in  Morgan  County  v,  Thomas,  76  111.  156.) 
[State  of  lilinais,       \  In  the  Circuit  Court 


r.^^- 


County  of  Morgan.  )  ^'"        To  the  Special  September  Term,  x87?v 

WUliam  Thomas  et  al.        ) 

against  >  In  Chancery.]' 

The  County  of  Morgan  et  al.  ) 

It  is  ordered,  by  consent,  that  the  case  of  William  Thomas  against 
the  County  of  Morgan  and  others^  be  tried  with  the  case  of  the  County 
of  Morgan  against  The  Peoria^  Pekin  and  fachsonville  Rculroad  Com- 
pany and  others^  as  one  suit. 

ad.  That  the  depositions  taken  in  the  case  of  the  County  of  Morgan 
against  the  Peoria^  Pekin  and  facksonville  Railroad  Company^  may  be 
read  on  the  trial  of  said  cases  as  so  tried. 

The  foregoing  stipulations  shall  in  no  respect  diminish  the  rights  of 
said  Thfmas^  but  he  shall  have  and  may  exercise  all  the  rights  of 
which  he  would  be  possessed  if  his  case  were  tried  separately. 

The  foregoing  stipulations  shall  extend  to  the  cases  of  M,  H,  L. 
Schooley  against  Morgan  County  and  others^  and  B,  S.  West  against  the 
same. 

The  foregoing  stipulations  shall  in  no  respect  diminish  the  rights 
of  the  Peoria^  Pekin  and  facksonville  Railroad  Company^  or  the  rights 
^i  Isaac  L.  Morrison^  or  the  County  of  Morgan^  but  each  and  all  of  said 
parties  shall  have  and  may  exercise  all  the  rights  of  which  he  or  they 
would  be  possessed  if  the  cases  were  tried  separately. 

determination,  does  not  lose  its  effect  mination  of  such  appeal,  and  upon  such 

for  the  reason  that  a  judgment  rendered  final     determination,     judgment    and 

in  the  other  case  is  reversed  on  the  decision   in  said  action   wherein  said 

groand    of    error    in     overruling    a  Zl^  ZjK^<^MtM(f,  etc.,  is  defendant,  either 

demurrer  to  the  complaint,  the  plead-  party,  without  notice,  shaU  and  may 

logs    in   that    case    being    thereupon  cause  to  be  entered  a  judgment  in  this 

amended    without    making  any   sub-  action   corresponding  to  and   like  the 

suntial  change  in  the  issues  and  final  said  final  judgment,  and  of  the  same 

judgment  obtained  on  the  merits.   The  date  in  said  other  action;  and  if  such 

stipulation  in  the  case,  omitting  formal  judgment  shall  be  for  the  plaintiff,  the 

parts,  was  as  follows:  amount  for  which  the  same  shall  be 

"  This  cause  being  regularly  called  entered   shall  be  six  hundred  and  fifty 

for  trial,  the  pardes  appearing  by  their  dollars   and  costs;  and  if  for  the  de- 

respective  attorneys,  and  both  parties  fendant,  then  for  its  costs  allowed  by 

consenting  in  open  court  that  the  issues  law. 

in  this  cause  are  identical  with  those  of  An  order  pursuant  to  this  stipulation 
the  other  action  pending  in  this  court,  shall  be  entered  in  the  minutes  of  this 
No.  4,7gQn  entitled  Lucy  Gilmore  v.  The  court,  12th  May^  187^." 
Lycoming  Fire  Insurance  Company  of  Ooasolidatlon  «f  Appeals.  —  For  form  of 
Muncy^  Pa,  stipulation  to  consolidate  appeals  con- 
It  is  stipulated  and  agreed  that  all  suit  the  title  Appeals,  vol.  z.  Form  No. 
proceedings  herein  shall  be  stayed  until  1931. 

final   jadgmeiat   and   decision  in  said  1.  For  forms  of   orders,  generally, 

action     wherein     the     Lycoming    Fire  consult  the  title  Orders. 

Insurance  Company  of  Muncy^  Pa„   Is  9.  The  words  and  figures  enclosed  by 

defendant,  and  in  case  of  an  appeal  in  [  ]  will  not  be  found  in  the  reported 

said  last  named  action,  then  said  pro-  case,  but  have  been  added  to  render 

ceedings  are  stayed  undl  the  final  deter-  the  form  complete. 
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CONSPIRACY. 

By  Jos.  R.  Long. 

L  CBDEINAL  PROSECUnOM  FOR  CONSPIRACTt  140. 

1.  Falsely  to  Charge  One  with  Criminal  Offense^  143. 
a.  Of  Adultery^  143. 
h.  Of  Attempt  at  Murder^  145. 

c.  Of  Being  the  Father  of  a  Bastardy  146. 

d.  Of  Larceny y  148. 

«.   To  Cheat  or  Defraud^  149. 

a.  A  Bank^  152. 

b.  A  County^  158. 

c.  An  InSviducUy  159. 

(i\  Generally^  159. 

(2)  By  Inducing   Surrender  of  Bond  on   Pret 

Conveyance^  163. 

(3)  By  Making  One  Drunk  and  Playing  Fal^ 

CardSy  164. 

d.  The  Public,  by  Uttering  False  Bank  Notes^  165. 

e.  The  State,  i66. 

a.   To  Commit  Certain  Crimes,  167. 

a.  Abduction  of  Child,  167. 

b.  Abortion,  168. 

c.  Assault  and  Battery,  169. 

d.  Breaking  Jail,  170. 

ii\  To  Escape,  170. 

^2^  To  Injure  or  Kill  Prisoner,  171. 

e.  Burglary,  171. 

/.  Destroying  Property,  172. 

^i^  Dwelling-house,  172. 

^2)  Pailrocid  Tracks,  173. 
g.  Murder,  173. 

h.  Procuring  Defilement  of  Young  Female,  x  74. 
I.   Procuring  Elopement  of  a  Minor  Daughter^  1 76. 
/    Procuring  Marriage  Falsely  to  Appear  of  I^econ 
k.  Bobbery,  179. 

/.    Seduction  by  Sham  Marriage,  x8i. 
m.  Soliciting  Bribes,  182. 
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CONSPIRACY, 

T^  Minder  Trade  or  Commeree^  184. 
a.  By  Formation  of  Trusty  184. 
A  £y  Obstructing  Business  of  a  Corporation^  186. 
€,  By  Preventing  Corporation  from  Employing  Certain 

Workmen^  187. 
d.  By  Preventing  Workmen  from  Obtaining  Employment^ 
190. 
To  Obstruct  Justice  and  the  Due  Administration  of  Law ^  193. 
«.  By  Assaulting  a  Public  Officer y  194. 
A  By  Grviftg  False  Evidence  and  Suppressing  Facts  on 

Trial y  194. 
£,  By  Unlawfully  Obtaining  a  Decree  of  Divorce^  196. 

d.  By  Unlawfully  Taking  Inioxiccfiing  Idquors  I£eld  under 
Lawful  Seizure,  197. 

e.  By  Securing  Appointment  to  Public  Office,  198. 
Under  Federal  Statutes,  200. 

a.  To  Cast  Away  Vessel  with  Intent  to  Injure  Underwriters^ 

tf02. 

b.  To  Defraud  the  United  States,  203. 
(i)  By  Means  of  Pretended  Entry  of  Public  Lands^ 

204. 

(2)  By  Removing  Distilled  Liquors  to  Evade  Internal 
Revenue  Tax,  205. 

^.    To  Mccke  Fictitious  Census  Returns,  207. 
4I.   To  Plunder  a  Wrecked  Steamboat,  210. 
«.    To  Prevent  Enjoyment  of  Elective  Franchise  and  Civil 
Rights  of  Citizens,  210. 

By  Preventing  Homestead  Entry,  210. 

Preventing  Exercise  qf  Right  of  Suffrage^ 
211. 

(3)  By  Procuring  Inspector  of  Elections  to  Neglect 

his  Duty,  2x3. 
IL  CIVIL  ACTIONS  FOR  CONSPIRACY,  216. 

1.  Falsely  to  Accuse  Plaintiff  of  Criminal  Offense,  217. 

ft.   To  Cheat  and  Defraud,  219. 

s.   To  Hinder  Trade  or  Commerce,  220. 

a.  By  Boycotting  Manufacturer,  220. 

b.  By  Extorting  Money  from  Employer  by  ThrecUening  to 

Induce  Workmen  to  Leave  his  Employ,  223. 
e.  By  Injuring  Credit  of  Retail  Dealer  and  Preventing  his 
Obtaining  Supplies,  224. 

GROSS-KEFERENCES, 

For  Forms  of  Indictments  for  Conspiracy  to  Import  Chinese  Laborers, 
seethe  title  EXCLUSION  OF  CHINESE  LABORERS. 

Fw  Forms  of  Indictments  for  Riotous  Conspiracy,  see  the  title  RIO  T, 
ROUT^  UNLAWFUL  ASSEMBLY. 

Ar  mtters  of  Practice,  see  the  title  CONSPIRACY,  4  ENCYCLOPiEDiA 
OF  Pleading  and  Practice,  p.  706. 

Af  waters  of  Substantive  Law,  see  the  title  CONSPIRACY,  6  Ameri- 

CAN  AND  EnGUSH  ENCYCLOPiEOIA  OF  LaW  (2d  ed.),  p.  830. 
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6121.  CONSPIRACY. 

I.  CBMIHAL  PROSBCOnOH  FOB  COHSnRACY.^ 

1.  Tor  iMMd  puto  of  an  indictment,  U  muit  appear  to  the  court 

information    or     criminal     complaJnt  fact*   alleged   arc  proved  t 

consult  the  titles  Indictmbkts;  Infok-  stated,  without  any  addltic 

UATIONs:  Criminal  Complaints.  circuinstance.  there  can  be 

0»B*piniton,  Ha«  Dtiaribid.  —  Ao  in-  the  illegality  of  the  condu 

dicimcnt  charging  the  defendant  with  nor  of  its  criminality.     Stat 

conipiringwithdivcrsotherstotbe  jury  43  N.    H.  Sj-     If  the   facta 

unknown,   is    good   though   the  other  an    indictment   for  coospin 

conspirators  were  known    to  the  jury  amoual  to  the  crime,  the  in 

and  their  names  might  have  been  set  not  aided  by  matter  precc' 

forth.     People  v.  Mather,  4  Wend.  (N.  lowing  the  direct  averments 

Y.)  339,  31  Am.  Dec.  133.  defendants    acted   unlawfu 

ChH^  sf  Ovafpiraej.  —  Each  count  in  fully,  unjustly,  to  the  grei 

an  indictment  for  conspiracy  must  con-  etc.     Com.  v.  Hunt,  4  Met.  ( 

tain  an  express  charge  in  itself  of  the  AUsfiay  Ksan*.  —  It  is   i 

conspiracy.     Merely  charging  an  overt  that  where  the  conspiracy  i 

act  done  in  pursuance  of  a  conspiracy  act  in  itself  unlawful  it  is  nc 

■el  forth  in  a  previous  count,  without  to   set  forth   the  particular 

any  direct  charge  of  a  conspiracy,   is  which  the  conspirators  Inleni 

not  sufficieuL    State  v.  Norton,  33  N.  J.  the  illegal  objecL    It  is  suffic 

L.  33.     Thus  where  the  fourth  count  in  the  act  of  conspiring  and  thi 

an  indictment  alleged  the  performance  jcctof  the  conspiracy.     But 

of  ao  act  in  pursuance  of  "  the  said  un-  object  of  the  conspiracy  is  li 

lawful  and  corrupt  conspiracy,"  but  did  different,  and  the  act  of  con 

not  set  forth  what  the  said  conspiracy  comes   indictable  only  beci 

was,  the  count  was  held  bad.     U.  S.  v.  illegal  means  intended  to  b< 

Reicherl.  33  Fed.  Rep.  143.  the   means   must  be  fully 

'Talawfally.'*  — The  use  of  the  word  Russell  on  Crimes,  14S,  149. 

"  unlawfully  "  is  unnecessary,  though  Iowa.  —  State  v.  Jones,  i; 

nsual.     The  term  "  conspiracy "  of  it-  State  v.   Potter.  38  Iowa  5j 

self  implies  illegality.     Scholtz's  Case,  Stevens,  30  Iowa  391;  Stati 

5  C.  H-  Rec.  (N.  Y.)  113.  38  Iowa  34a;  Slate  v.  Savo> 

" Did  oossplis,  esmUna,  eeoftdwato  aad  563;  State  v.  Grant,  86  Iowa 

agiM  teg«th«"  is  the  most   approved  Maine.  —  Stare  v.  Ripley, 

tnannerof  charging  the  conspiracy,  and  State  v.    Roberts,  34  Me.  3: 

while   undoubtedly  not  absolutely  es-  Mayberry,  48  He.  318. 

sential   this  form  should   be  observed  MaisachiuiUt.  —  Com.     v. 

unless  the  indictment  be  drawn  under  Met   (Mass.)   Ill;   Com.   v. 

a  statute  using  other  language.   3  Rus-  Cush.  (Mass.)  S'4' 

sell  on  Crimes   159;    3  Chit,  Cr.  L,  143.  Michigan. —  Vco^Xe    v.    R 

Olfjaat  of  OouplTaoy.  — To  constitute  a  Mich.  siG;  Alderman  f.  Peo| 

conspiracy   the  purpose  to  be  effected  414;  People  v,  Clark,  loMicl 

by  it  must  be  unlawful,  either  in  respect  pie  v.  Arnold,  46  Mich.  366 

of  its  nature  or  in  respect  of  the  means  Petheram,  64  Mich.  353. 

10  be  employed  for  its  accomplishment,  Nfw  Hampihirt.  — States, 

and  the  intended  act.  where  it  has  not  a  i;  N.H.  396;  State  c.  ParVer, 

common-law  namctoimportitsnature,  Niia    Ksr:*.  —  People  f.    I 

must,  in  order  to  show  Its  illegality,  be  Hun  (N.    Y.)   ig:   Cromwell 

tec  forth  In  an  indictment  for  conspiracy  C.  H.  Rec.  (N.  V.)  3$. 

with   as  much  certainly  as   would   be  Vtrment.  —  State  v.  Noyes 

necessary  in  an  indictment  for  the  per-  State  v.  Keach,  40  Vc.  113, 

petration  of  it.  otherwise  it  would  not  WiitimHii.  —  State    v.    C\ 

be  shown  to  be  criminal,  nor  would  the  Wis.  371. 

confederates   be   shown   to   be   guilty.  United   States.  —  Pettibom 

Hanmann  v.  Com. ,5  P».  St.  60;  State  v.  14S  U.  S.  197. 

Crowley,  41  Wis.  371.  England.  —  Reg.   e.   Sewai 

It  is  never  enough  that  the  purpose  M.  557,  I  Ad.  &  £1.  706,  18  E 

or  the  means  are  to  described  thai  they  Rex  v.  Fowler,   i   East  P.  C 

may  b«  unlawful.    If  that  is  left  uncer-  See  also  Rex  v.  Tanner,  i  Esp 

tain,  the  indictment  is  fatally  detective.  Rex  v.  Edwards,  S  Mod.  330 
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Xn^  elaborate  review  of  the  general  tain  end,  it  will  be  enougb  to  aver  that 

doctrine   as  to  alles^ing  the  ineans  in-  the  parties  so  combined,  contrary  to  the 

tended  to  be  employed  in  effecting  the  statute,  and  the  pleader  need  not  set 

object  of  a  conspiracy  is  to  be  found  in  forth  the  means  by  which  they  proposed 

Com.  V.  Barger,  14  Phila.  (Pa.)  368.     In  to  make  their  intent  effectual." 

this  case  Hare,  P.  J.,  said:  *'The  subject  This  opinion  was  referred  to  with 

*  *  *    may   be   considered  under  the  approval  in   2  Whart.  Cr.  L.  (9th  ed.) 

following  heads:    xst.  Where  the  end  190,  note.     The  particular  conspiracy 

which  the  alleged  conspirators  have  in  before  the  court  fell  under  the  fifth  class 

view  is    criminal   and  punishable  as  and  the  indictment  was  held  sufficient 

such  at  common  law.     2d.  Where  it  is  without   alleging    the    specific   means 

innocent,  and  the  offense  consists  in  an  (<fverruling  Com.  v.  Bracken,  14  Phila. 

agreement  to  accomplish  it  by  unlaw-  (Pa.)  342). 

fttl  means.  3d.  Where,  though  not  AUsgatioii  «f  Orart  Aets. — Where  the 
criminal  at  common  law,  it  is  made  conspiracy  is  itself  unlawful,  it  is  not 
punishable  by  statute.  4th.  Where  the  necessary  to  set  forth  in  the  indictment 
accused  are  charged  with  combining  to  acts  done  by  the  conspirators  in  pur- 
effect  an  end,  which,  though  unlawful,  suance  of  the  unlawful  agreement:  the 
would  not  have  been  criminal  had  it  gist  of  the  offense  is  the  conspiracy. 
been  the  act  of  one — as  where  it  is  s  Whart.  Cr.  L.,  §  2335. 
agreed  that  A  shall  tell  a  falsehood  Mickifran,  —  People  v,  Richards,  i 
with  intent  to  cheat,  and  B  corroborate  Mich.  216:  Alderman  v.  People,  4  Mich, 
it.  5th.  Where  combining  to  effect  an  414;  People  v.  Saunders,  25  Mich.  119; 
unlawful  purpose  has  been  made  pun-  People  v,  Arnold,  46  Mich.  268;  People 
ishable  by  statute,  without  regard  to  v.  Dyer,  79  Mich.  480. 
the  means  employed,  if  they  are  such  New  York, — Lambert  v.  People,  9 
as  tend  to  the  accomplishment  of  the  Cow.  (N.  Y.)  578 ;  People  v.  Chase,  16 
end.  All  the  authorities  concur  that  Barb.  (N.  Y.)  495;  People  v,  Mather,  4 
where  the  offense  charged  is  an  agree-  Wend.  (N.  Y.)  229,  21  Am.  Dec.  122; 
ment  to  commit  a  crime,  it  is  not  neces-  contra  now  in  New  York  by  statute,  ex- 
sary  to  set  forth  the  intended  means,  cept  in  certain  cases, 
because  these  maybe  known  only  to  Vermont,  —  Stater.  Noyes,  25  Vt.  415. 
the  guilty  parties,  and  may  vary  with  England, — Rex  v.  Eccles,  i  Leach,  C. 
time,  or  as  opportunity  offers.  *  *  *  C.  274;  Reg.  v.  Best,  z  Salk.  174;  Rex  v. 
It  is  not  less  clear  under  the  authorities,  Seward,  z  Ad.  &  El.  706,  28  £.  C.  L. 
and  on  principle,  that  an  indictment  for  185,  3  N.  &  M.  557.  Rex  v,  Kinnersley, 
a  conspiracy  to  effect  a  lawful  object  is  i  Stra.  Z93. 

demurrable  unless  it  avers  that  the  par-  But  in  several  states  it  is  provided  by 

ties  agreed  to  use  some  unlawful  means,  statute  that  no  agreement, except  to  com- 

which  must  be  described  with  certainty  mit  a  felony  upon  the  person  of  another, 

as  being  the  gist  of  the  offense.     The  or  to  commit  arson  or  burglary,  shall 

question  which  arises  under  the  third  be  deemed   a  conspiracy,  unless  some 

head  is  more  complicated,  but  seem-  act  besides  such  agreement  be  done  to 

ingly  depends  on  whether  the  statute  effect  the  object  thereof,  by  one  or  more 

makes  the  act  punishable  at  all  events,  of  the  parties  to  such  agreement, 

or  only  when  it  is  accomplished  by  cer-  California.  —  Pen.  Code  (iS97),§  184. 

tain  means;  for  in  the  latter  case  what  Minnesota. — Stat.  (1894),  §  6425 

is  really  forbidden  is  the  means,  and  Missouri,  —  Rev.  Stat.  (1889),  §  37S1. 

these  must  be  set  forth  in  order  to  show  Montana, —  Pen.  Code  (1895),  §  323. 

that  the  defendants  designed  to  violate  New  Jersey.  —  Gen.    Stat.    (1895),  p. 

the  statute.     The  fourth  head  presfents  1093;  Wood  v.  Sute,  47  N.  J.  L.  180. 

the   following    question:     Is    a    joint  New  York.  —  Pen.  Code,  ^  171;  Peo- 

scheme  to  defraud  punishable  at  com-  pie  v.  Chase,  16  Barb.  (N.  Y.)  495. 

mon  law,  irrespective  of  the  means  bv  North  Dakota,  —  Rev.  Codes  (1895), 

which  the   parties   intend   to  carry  it  §§  7040,  8194. 

into  effect  ?     ♦  ♦  ♦    The  better  opinion  South  Dakota.  —  Dak.   Comp.   Laws 

would  seem  to  be  that  such  a  conspiracy  (Z887),  §g  6427,  7383. 

is  criminal  per  se^  and   if  so,  nothing  Tennessee. — Code  (1896),  §  6695. 

more  is   requisite    than  to  allege  and  Utah.  —  Rev.  Stat.  (1898),  §4x58. 

prove  that  it   exists.     *♦•    Where  a  IVisconsin,  —  Anno.    Stat.   (1889), 

sutute  declares  that  it  shall  be  criminal  §  4568. 

to  conspire  for  the  attainment  of  a  cer-  See  also 
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1.  Fala«l7  to  Cha^e  On«  with  Criminal  Offense 

Arhamat.  —  Sand.  &  H.  Dig.  (1S94J,  lespie,  7   S.  &  R.    (Pa.)   469; 

§§1505-1509.  Sylvoiler,  6  Pa.  L.  J.  383. 

Kantai. — Gen.  Stat.(l889),  g  5377.  To  eater  upon  lands  and  he 

The  Nevjirtry  lutuie,  io  requiring  Wilson  v.  Com.,  96  Pa.  St.  56. 

an   overt   act,  di>ei   not    exact,  a   full  To  prevent  use  of  English  1 

execution  of  the  conspiracy  to  render  it  in  a  German  church.     C^m.  •• 

Indictable.     State  v.  Hickling.  41  N.  J.  3  S.  &  R.  (Pa.)  9. 

L.   3oS,  ]3   Am.  Rep.   198;  Madden   v.  To  remove  goods  in  cootemj 

State,  57  N.  J.  L.  324.      Nor  must  it  be  bankruptcy.      Heymaan   v.     . 

understood  that  the  acts  set  out  constl-  Cox  C,  C.  383. 

tute  all  the  means  used  to  accomplish  To  abduct  a  young  girl  of 

the  object  of  the  conspiracy.     Madden  and  cause  her  to  be  married  wii 

V.  State,  57  N.  J.  L>  jSht;  State  v.  Young,  content  or  Icnowledgc  of   her 

37  N.  r.  L.  1S4.  Id  order  to  secure  her  estate. 

An  In  dictm  en  ccliargin  SB  cons  piracy  field's  Case,  a  Lew,  C.  C.  L 

to  do  an  act  ia  itself  criminal,  and  also  To  marry  a  young  man  of  f< 

the  commission  of  such  act,  is  not  bad  a  woman  of  inferior  character 

for   duplicity,  where   no  conviction   is  dition.      Rex   v.    Thorp,  5   H 

sought  on  account  of  the  overt  acta.  Rex  v.  Serjeant,  R.  &  M.  353, 

State  B.  Grant,  86  Iowa  316.      See  also  L.  453. 

State  f .  Kennedy,  63  Iowa  1^7,  1.  T«r  tlw  brawl  parti  of  ai 

If  an  indictment  for  conspiracy  Isinr  ment,  information    or   crimlo 

iufflcient,  the  defective  allegations  are  plaint    in    a     particular    jor 

not  aided  by  averments  of  overt  acts  consult    the    titles    Indictiu] 

done  in  pursuance  of  (he  conspiracy,  fokhations;  Criminai.  Cokfl< 

Reg.  V.  King,  7  Q,  B.  783,  53  E.  C.  L..  ATanasnt  of  Orvt  Asti.  — Ic 

7S3;    U.  S.  V.   Britton,  lOB    U.  S.  199;  states  it  ii   made  a  misdemei 

U.  S.  V.  Walsh,  5  Dill.  <U.  S.)  jS;  Com.  two  or  more  persons  to  conspii 

V.  Shedd,  7  Cush.  (Mass.)  514;  Com.  v.  and  maliciously  to  indict  anc 

Wallace,  16  Gray  (Msas.)  I3i;  People  any  offense,  or  to  procure  an 

V.  Arnold,  46  Mich.  a6S.     But  see  Reg.  be  charged  or  arrested   for   a 

V.  Wright,  3  Cox  C.  C.  336.  offense,  or  falsely  to  move  or  i 

An   indictment   failing   to  aver   the  any  suit;  bnt  00  such  agreem. 

venue  of   the  overt  acts  done  In  par~  be  deemed  a  conspiracy  unle 

snanca    of     the     conspiracy     Is    bad.  act  besides  such  agreement  be 

People  V.  Barrett,  i  John*.  (N.  Y.)  66.  effect  the  object  thereof,  by  one 

I«r  other  fams  of  Indictmeatsforconr  of  the  parties  thereto;  and  in  th< 

splracy  see  as  follows:  ing  states   the   indictment   mi 

To  steal  title  deeds.  4  Cox  C  C.  Ap-  some  overt   act  done  in  pursi 

pendix  xviil.  the  conspiracy. 

To  solicit  tenants  to  break  their  con-  Caiifarma.  —  Pen.    Code    (i. 

tracts  with  their  landlords,  and  to  re-  tSa,  104. 

fuse  CO  pay  their  rent.  Reg.  v.  Parnell,  Mimunta.  — Stat.    (1894),    \ 

14  Cox  C,  C.  soS.  3781. 

Wron([fully  to  charge  the  Inhabitants  Mentiaia.  —  Pen.  Code  (1895} 

of  a  parish  with  the  maintenance  of  a  335. 

child.    I  Cox  C.  C.  Appendixxl.  New  Jersey. — Gen.   Stat,   (i 

To  extort  a   deed  by  arresting  and  1093,  ^  336. 

Imprisoning  the  prosecutor  under  color  Nev)  York.  —  Pen.  Code,  §  17 

and  pretense  of  legal  process.     State  v.  Rev,  SiaL  (1S96),  p.  5SS,  g  4. 

Shooter,  8  Rich.  L.  (S.  Car.)  7a.  North  Dakota. —'R.t'v.  Codei 

By  the  employees  of  a  dver  to  use  the  §g  7037.  7<Ho,  8194. 

vatsanddyesoftheiremployerfor their  South  Dakota. — Dak.   Comp 

own  profit,  in   violation  of  their  duty,  (1S87),  gg  6435,  6437,  73S3. 

Reg.  V.  Button,  3  Cox  C.  C.  329.  Tentusta.  —  Code  (1896),  g  6( 

To  convey,  possess  and  settle  public  Uiah.  —  '9.eM.  Stat.  <iS93),  §4 

lands  under  a  pretended  title  not  de-  In  other  states,   however,  a 

rlvcd  from  the  state.  Com.  v.  Franklin,  ment  of  overt  acta  is  not  n'ecest 

4  Dall.  (Pa.)  355.  CoUrade.  —  Hills'  Anno.  Sui 

To  sell  lottery  ticket*.    Com.  f.  Gil-  %  1394. 
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a.  Of  Adultery. 

Fonn  No.  6  x  3  z  .^ 

Commonmtalth  of  Massachusetts^  \  At  the  Superior  Court  begun 

County  of  Suffolk.  ]  ^'    and  holden  at  Boston  within 

BXid  {or  the  county  of  Suffolk,  on  the  first  Monday  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  mnety-eighi,^ 

The  ]urors  for  the  commonwealth  of  Massachusetts  upon  their  oath 
present: 

That  MUhael  ffBrieny  William  Clark,  and  Jane  Harper,  all  of  said 
Boston,  on   the  seventh  day  of  January^  in  the  year  of  our  Lord 

Idaho. — Rev.  Stat.  (1887),  g  6540.  Holt  151,  a  Ld.  Raym.  Z167,  Rag.  9. 

Il&mns.^StaLTT  &    C.    Anno.    Stal.  HolUngberry,  6  D.  &  R.  345,  z6  £.  C« 

(1896),  c.  38,  §45.  L.  262;  State  v,  Locklin,  81  Me.  351; 

Missisn^.'^  Anno,   Code  (1892),  §  Johnson  v.  State,  26  N.  J«  L.313.    And 

1006.  an  indictment  for  a  conspiracy  to  in- 

JVir^rarA0.--Comp.  Stat.  (1897),  §  6842^  diet    for   a    capital    offense    is    good 

Nrw  Mexico.  —  Comp.  Laws,  g  845.  although    the    word    falsely    is    not 

Wyoming.  —  Rev.  Stat.  (1887),  §  960.  added  to  the  first  charge  of  the  con- 

And  where  the  statute  requires  an  spiracy,  nor  the  particular  crime  there 

overt  act  it  does  not  exact  a  full  exe^  specified,  and  aldiough  it  is  not  alleged 

CQtioo  of  the  conspiracy  to  reader  it  that  the  person  charged  was  acquitted, 

indictable.    Thus,  where  in  an  indictr  R^c  v.  Spragg,  2  Burr.  993, 

ment  for  conspiracy  to  slander  a  per-  For  other  firais  of  ladlofemuts  for  coo^ 

son  by  accnsing  him  of  theft,  the  overt  spiracy  falsely  to  charge  one  with  a 

acts  laid  were  in  substance  that  the  criminal  offense  see  as  follows. 

defendants  *'  reported  to  and  among  Arson.-^  People  v.  Dyer,  79  Mich.  480. 

his  neighbors   that  the  said  Vrittger  CorrttpHom  of  PubHc  Officer.  •—  Rex  v* 

was  a  thief;  and  had  dishonest! v  ob-  Fowke,  ao  How.  St.  Tr.   1185;  Rax  v; 

tained  certain  brass,  copper,  etc.,  from,  Fowie,  20  How.  St.  Tr.  1077. 

etc;    that  they  made  false  affidavits  Forgery. — 4  Wentw.  PI.  86. 

that  said  Driotger  was  a  dishonest  man.  Keeping  Bawdy-house.  —  2  Cox  C.  C. 

and  had  obtained  fraudulently  from  Appendix  zxv. 

the  Srie  company  a  large  amount  of  Keeping Gaming-koMM.  ^^'Ritg^  v.  "HoU 

copper,  brass,  etc.,  and  other  things  lingberry,  6  D.  &  R.  345,  16  E.  C.  L.  262. 

fraudulently  and  in  such  a  manner  as  Poisoning  Horse.  —  4  Wentw.  PI.  98. 

to  nake   it  stealing  by  said  Dringer  Receiving  Stolen.  Goods^  —  Davis'  Prec. 

from     said     company,      it  was    con>  100. 

tended    that    the    allegation    was    of  Sodomy.  —  Rex  v.  KiaaerBley,  x  Stra. 

nothing  more  than  a  conspiracy  to  de*  193. 

fame  a  person  by  the  propagation  of  1.  This  form  is  substandally  the  sec- 
slander,  and  that  the  wrong  was  a  ond  count  of  the  indictment  in  Com.  v. 
dvil  injury  and  not  a  criminal  offense.  O'Brien,  12  Cush.  (Mass.)  85,  in  which 
The  court  held  otherwise,  and  that  it  case  the  defendants  having  been  con- 
was  only  necesssjj  to  allege  that  some  victed,  moved  in  arrest  of  judgment 
act  was  done  to  e£fect  the  object  of  the  for  the  reasons  that  the  count  was  bad 
conspiracy.  State  v,  Hickling,  41  N.  J.  in  that  it  set  forth  an  executed  con- 
U  90&^  32  Am.  Rep.  198.  spiracy  to  commit  a  felony  and  the 
The  gist  of  the  offense  is  the  con-  misdemeanor  was  merged  in  the  felony, 
siriracy,  and  acts  done  in  pursuance  of  also  because  it  was  double,  vague,  un- 
it being  only  matter  of  ai^gcavation,  certain  and  contradictory,  and  did  not 
say  in&>rmaiity  or  uncertainty  in  al-  set  forth  the  offense  with  suflkient  cer- 
Iflgxag  such  acts  will  not  vitiate  the  tainty  and  precision;  but  the  motion 
iadictaent.  Com.  v.  Knowlton,  a  was  overruled.  See  also  as  to  merger 
Mass.  550;  Rex  V.  Rlspal,  $  Burr.  1320.  Johnson  v.  State,  26  N.  J.  L.  313. 

Tnarmnns  «f  PlroMontot.  *- If  the  con-  Suilloisnt  Indiotnmt.-- Where  an  in- 

tpitacy  be  laid  falsely,  it  is  not  neces-  dictment  charged  that  a  man  and  a 

ssry   to    aver    the   innocence   of   the  woman  falsely  and   maliciously  con. 

piosecQtor.     RcflT-  v*  Btsu  i  Salk.  174,  spired  "to  charge  and  accuse"  one  F« 
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eighteen  hundred  and  mnety-seven^  at  Boston^  aforesaid,  being  evil- 
disposed  persons,  devising  and  intending  unjustly,  fraudulently  and 
maliciously  to  deprive  the  said  Samuel  Bigelaw  of  his  good  name 
and  character,  and  to  subject  him,  without  any  just  cause,  to  the 
punishment  prescribed  by  law  for  the  crime  of  fornication  and 
adultery,  and  to  extort  from  him,  the  said  BigelaWy^  money;  to  wit, 
the  sum  of  one  thousand  dollars,  did  falsely,  unlawfully,  wickedly  and 
maliciously,  combine,  conspire,  confederate,  and  agree  together,  to 
entrap,  seduce,  and  insnare,  and  falsely  to  charge  and  accuse  him, 
the  said  Bigelow^  of  the  crime  of  adultery,  and  thereby,  by  the  means 
aforesaid,^  to  extort  from  him,  the  said  Btgelow^  money,  to  wit,  one 
thousand  dollars,  and  in  pursuance  of  said  agreement,  conspiracy, 
combination,  and  confederacy,  she,  the  said  Jane  Harper ^  did  invite, 
entice,  allure,  and  attempt  to  seduce  the  said  Bigelow  to  visit  her  at 
the  house  of  said  0*Brien  and  Clark^  being  a  house  in  the  rear  of  the 
house  numbered  fifteen  in  Bedford  street  in  said  Boston^  on  said 
seventh  day  of  January^  in  the  evening  of  that  day,  and  in  further 
pursuance  of  said  unlawful  and  fraudulent  conspiracy,  combination, 
and  confederacy,  they,  the  said  Michael  O'Brien  and  William  Clark^ 
at  Boston  aforesaid,  on  the  fifteenth  day  of  January^  in  the  year  of 
our  Lord  eighteen  hundred  and  ninety-seveny  and  on  divers  other 
days,  did  maliciously  threaten  to  accuse  him,  the  said  Bigelow ^  of  the 
crime  of  fornication  and  adultery  with  the  said  Jane  Harper^  he,  the 
said  BigeloWy  then  and  there  being  a  married  man,  and  having  a 
lawful  wife  alive,  to  wit,  one  Mary  Ann  Bigelow^  with  intent  then 
and  there  unjustly,  fraudulently,  and  unlawfully  to  obtain  and  extort 
from  the  said  Bigelow,  by  the  means  aforesaid,  and  thereby,  his 
money  and  property,  to  wit,  the  sum  of  one  thousand  dollars,  for  com- 
pounding and  settling  for  the  said  pretended  crime  of  adultery;  and 
m  further  pursuance  of  said  unlawful  and  fraudulent  conspiracy, 
combination,  and  confederacy,  they,  the  said  O^Brien  and  Clark,  on 

that  he  had  committed  the  crime  of  Rockingham^  in  the  state  aforesaid,  felo- 

adultery  with  the  woman  **  with  intent  niously  to  ravish  and  camaUy  know, 

thereby  then  and  there  unjustly  and  by  force  and  against  her  will,  with  in- 

unlawfully  to  obtain  and  acquire  to  tent  unjustly  to  obtain  and  acquire  to 

them"  divers  sums  of  money  of  the  them,    the    said  Albert  Hadley^  AhHe 

said  F.,    '*for  compounding  the  said  Hadley  and    George  T,    IVentworth,   of 

pretended  adultery  so  falsely  and  mali-  and  from  him,  the  said  Bemhard Baer^ 

ciously  charged  on  him  as  aforesaid,"  divers  sums  of  money  for  compounding 

it  was  held  that  the  indictment  charged  the   said   pretended    felonious  assault 

an    offense  with    sufficient    certainty,  so   falsely,  wickedly  and  maliciously 

Com.  V.  Andrews,  132  Mass.  263.  charged  on  him  as  aforesaid,  to  the 

InsuJAeicnt   Indietment.  —  Where   the  great  damage  of  him  the  said  Bemhard 

proof  was  that  the  defendants  conspired  Beur"    the    variance  was  held  to  be 

to  charge  Baer  with  having  seduced  fatal  to  a  conviction  under  the  indict- 

and  committed  adultery  with  one  Abbie  ment.     State  v.  Hadley,  54  N.  H.  224. 

tiadley,  and  the  indictment  charged  1.  A  charge  of  a  conspiracy  to  extort 

that  the  defendants  **  did  conspire,  com-  money  without  saying  from  whom  is 

bine,  confederate  and  agree  together  too  general  and  cannot  be  sustained, 

to  charge  and    accuse   one   Bernkard  Com.  v.  Andrews,  132  Mass.  263. 

Baer  that  he  had  then  lately  before  9.  It  is  not  necessary  to  set  out  the 

made  a  felonious  assault  upon  the  said  means  in   the  charge  of   conspiracy. 

Abhie  HadUy,  with  intent  the  said  Abbie  Com.  v.  O'Brien,  12  Cush.  (Mass.)  84^ 
Hadley^  at  Newmarket,  in  the  county  of 
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tht  day  last  aforesaid,  at  Boston  aforesaid,  did  unjustly  and  mali- 

ciously  threaten  to  injure  the  name  and  reputation  of  the  s3x^£igelow^ 

and  to  beg^n  a  prosecution  against  said  Bigclow  for  the  pretended 

crime  of  adultery  and  fornication  with  said  /ane  Harper^  with  intent 

fcy-  sucb  unjust  and  malicious  threats,  to  extort  money  from  the  said 

fiirel^^''*^^  against  the  law,  peace  and  dignity  of  this  commonwealth. 

Daniel  Webster^  District  Attorney. 

b.  Of  Attempt  at  Murder. 

Form  No.  6122. 
(Precedent  in  State  v,  Locklin,  81  Me.  251.)' 

[State  of  Maine, 

franMiny  ss.     At  the  Supreme  Judicial  Court  begun  and  held  at 
farfnittg^on  within  and  for  said  county  of  Franklin^  on   the  second 
Ty^sday  of  November  in  the  year  of  our  Lord  eighteen  hundred  and 
eighty-eight.^^ 

The  jurors  for  the  said  state,  upon  their  oath  present,*  that  Abner 
Searles  and  Elijah  W,  Locklin^  both  of  Rangely  in  said  county  of 
Franklin^  at  Rangely  in  said  county  of  Franklin^  on  the  fourteenth 
day  of  August^  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-seven^  did  unlawfully  conspire,  confederate  and 
agree  together  with  intent  falsely,  fraudulently  and  maliciously 
to  accuse  one  /.  Wesley  Dunham^  that  he,  the  said  J,  Wesley  Dunham^ 
then  and  there  attempted  to  kill  and  murder  the  said  Elijah 
W.  Locklin  by  then  and  there  attempting  to  administer  a  deadly 
poison  to  the  said  Elijah  W.  Locklin,  with  intent  then  and  there 
falsely,  fraudulently  and  maliciously  to  cause  the  said  J.  Wesley  Dun- 
^«  to  be  prosecuted  for  attempt  to  murder  and  kill,  of  which  crime 
the  said  J,  Wesley  Dunham  was  then  and  there  innocent,^  against  the 
peace  of  the  state,  and  contrary  to  the  form  of  the  statute  in  such 
^^e  made  and  provided. 

^"^d  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present,  that  Abner  Searles  and  Elijah  W.  Locklin,  both  of  Rangely,  in 
^'d  County  ol  Franklin,  at  S3iid  Rangely,  on  the  fourteenth  day  of 
-^^gusi  in  the  year  before  written,  did  unlawfully  and  maliciously 
^^JJ^Pire,  combine,  confederate  and  agree  together  falsely  to  charge 
and  accuse  one  J,  Wesley  Dunham  that  he  the  saidy.  Wesley  Dunham, 
om  nialiciously  and  feloniously  incite,  move,  procure,  aid,  counsel, 
^^^^nd  command  the  %2\A  Abner  Searles  to  attempt  to  kill  and 
niurder    the   said  Elijah  W.  Locklin    by   depositing    in    the    food 

-11^*  X^U  indictment  is  sufficient  under  been  added  to  render  the  form  com- 

^  *^«v.  Stat.  (1883).  c.  126.  g  17.     See  plete. 

rJ.iQiilar  statutes  as  follows:  8.  It  was  held  in  this  case  not  to  be 

^^j**«*tf.  —  Homer's    Stat.  (1896),  §  necessary  to  aver  that  the  defendants 

J  knew  or  had   reasonable  cause  for  be- 

J^^ Code  (1897),  Ji  5058.  lieving  that  the  party  conspired  against 

|f!  ^lie  words  enclosed  by  [  ]  will  not  was  innocent. 
^^Od  in  the  reported  case,  but  have 
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of  him,  the  said  Elijah  W.  LockltHy  for  said  LockHn  to  eat,  a  cer- 
tain deadly  poison,  to  wit:  one  ounce  of  paris  green,  with  intent 
then  and  there  falsely,  fraudulently  and  maliciously  to  cause  the  said 
/.  Wesley  Dunham  to  be  prosecuted  for  said  crime,  of  which  crime 
the  said  J.  Wesley  Dunham  was  then  and  there  innocent,  against  the 
peace  of  the  state,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Abner  Searles  and  Elijah  W.  Locklin^  both  of  Rangely  in 
the  county  of  Franklin^  at  Rangely  in  the  county  of  Franklin^  on  the 
fourteenth  day  of  August^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-seven^  did  unlawfully  and  maliciously  conspire, 
combine,  confederate,  and  agree  together  falsely  to  charge  and 
accuse  one  J.  Wesley  Dunham  with  having  feloniously  and  of  his 
malice  aforethought  attempted  to  kill  and  murder  the  said  Elijah  W. 
Locklin^  with  intent  then  and  there  falsely,  fraudulently  and  mali- 
ciously to  cause  the  said  J,  Wesley  Dunham  to  be  prosecuted  for  the 
offense  aforesaid  of  which  crime  the  said  J.  Wesley  Dunham  was  then 
and  there  innocent. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  unlawful  and  malicious  combi- 
nation and  conspiracy,  the  said  Elijah  W.  Locklin  did  afterwards,  to 
wit,  on  the  tiuenty-second  day  of  August^  in  the  year  aforesaid,  accuse 
the  said  J,  Wesley  Dunham  of  the  crime  aforesaid,  by  procuring  and 
causing  complaint  to  be  made  before  a  trial  justice  in  and  for  said 
county,  upon  which  complaint  made  then  and  there  by  said  Locklin^ 
warrant  was  issued  and  the  said  J,  Wesley  Dunham  was  arrested  on 
said  warrant,  as  then  and  there  issued,  and  taken  before  said  justice 
to  answer  to  said  complaint.  And  the  jurors  do  further  present, 
that  at  a  hearing  on  said  complaint  issued  and  procured  as  afore- 
said, held  on  the  twenty-third  day  of  said  August^  and  in  further 
pursuance  of  said  unlawful  and  malicious  combination  and  conspiracy, 
said  Abner  Searles  and  Elijah  W.  Locklin  did  state  and  testify  under 
oath  that  said  Dunham  did  commit  the  crime  as  aforesaid,  against 
the  peace  of  the  state,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

\Andrew  Johnson^  Foreman. 

F,E.  Timberlake^  County  Attorney.]^ 

e.  Of  Being  the  Father  of  a  Bastard.' 

Form  No.  6x23. 

(Precedent  in  Johnson  v.  State,  26  N.  J.  L.  314.)* 

Bergen  Oyer  and  Terminer  and  General  Jail  Delivery^ 

December  Term,  a.  d.  x85-f. 
Bergen  county,  to  wit :   The  grand  inquest  of  the  State  of  New 
Jersey  in  and  for  the  body  of  the  county  of  Bergen^  upon  their  oaths 

1.  The  words  enclosed  by  [  ]  will  not  9.  For  an  indictment  for  a  similar 

be  found  in  the  reported  case,  but  have  conspiracy  at  common  law  see  Reg.  v. 

been  added  to  render  the  form  com-  Best,  2Ld.  Raym.  1167,  i  Salk.  174. 

plete.  8.  The    indictment    contained    two 
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^^ent,  that  Susan  Ann  Smith,  Albert  Smith,  Maria  Smith,  Joel  M. 
tW**^^)  ^^^  Richard  Van  Winkle^  late  of  the  township  of  Franklin,  in 
«»%  ^^d  county  of  Bergen,  wickedly  devising  and  intending  one  Will- 
(j^^  H^.  Packer^  not  only  of  his  credit  and  good  name  unjustly  to 
8^1  J^Ve,  but  also  to  obtain  and  acquire  to  themselves  of  and  from  the 
^v^  ^.  W.  P.  divers  sums  of  money,  and  large  amounts  of  property 
o^  ^ther  valuable  things,  on  tYit  fifth  day  of  October,  in  the  year  one 
vMiVisand  eight  hundred  and  fifty-four,  with  force  and  arms,  at  the 
township  aforesaid,  and  within  the  jurisdiction  of  this  court,  did 
amongst  themselves  unlawfully  conspire,  combine,  confederate,  and 
agree  to  extort,  obtain  and  procure,  of  and  from  the  said  W,  W,  F. 
large  sums  of  money,  and  a  large  amount  of  property,  and  security  for 
aligesum  of  money,  for  their  own  use;  and  in  order  to  extort,  obtain, 
and  procure  the  same,  did  corruptly  and  unlawfully  conspire  and  agree 
together  falsely  to  charge  and  cause  to  have  falsely  charged,  the  said 
W.  W.  P.  before  one  of  the  justices  of  the  peace  of  the  said  county, 
on  and  by  the  oath  of  the  said  Susan  Ann  Smith,  with  having  got  the 
said  5.  A.  S.,  she  then  being  a  single  woman,  with  child  of  a  bastard, 
and  to  procure  the  issuing  of  a  warrant  thereupon  by  such  justice  of 
the  peace  for  the  arrest  of  the  said  W,  W,  F,,  and  when  the  said  IV. 
W.  P.  should  be  so  arrested  and  under  duress  of  imprisonment,  to 
extort,  obtain  and  procure  from  the  said  W.  W,  F,  said  money,  prop- 
erty, and  security  for  money  for  their  use,  by  offering  to  receive  the 
same  for  the  suppression  and  compromise  of  the  said  charge,  and  for 
the  liberation  of  the  said  W,  W.  F,  from  arrest  and  imprisonment 
under  such  warrant.     And  the  jurors  aforesaid,  upon  their  oath  afore- 
said say,  that  the  said  S.  A,  S,  A,  S,  /.  M,  /.,  M,  S.  andT?.  V.  W.,  the 
defendants,  in  furtherance  of  their  conspiracy,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  the  township  and  in  the  county  afore- 
said, did,  before  one  James  V.  Jeralemon,  then  being  one  of  the  justices 
of  the  peace  in  and  for  the  said  county,  falsely  charge,  and  cause  and 

counts,  both  of  which  were  sustained,  secure  and  indemnify  the  township  for 

It  was  objected  to  the  first  count  (given  the  support  of  such  bastard  child,  when 

in  the  text)  that  it  contained  no  charge  born,  and  to  extort  and  obtain  money 

of  conspiracy,  because  the  averments  andsecuritiesfor  the  payment  of  money 

show  a  felony,  i.  r.,  perjury  and  subor-  of  the  said  prosecutor,  by  offering  to 

nation  of  perjury,  in  which  the  offense  receive  the  same  as  the  consideration 

of  conspiracy  is  merged.  The  court  held  and  price  of  suppressing  such  charge, 

that  there  was  no  merger,  the  making  and  liberating  him  from  arrest  and  in- 

the  false  accusation,   etc.,    being    the  demnifying  him   from  the   pretended 

meansof  accomplishing  the  conspiracy  liability,   and   further,   that    they  did 

and  not  the  same  act.  cause  the  prosecutor  to  be  so  charged 

In  the  second  count  it  was  averred  and  arrested,  and  that  they  obtained 

that  the  defendants,  in  order  to  extort  from  him  a  bond  and  mortgage  for  the 

from  the  prosecutor  money  and  securi-  payment  of  one  thousand  dollars.     It 

ties,  did   corruptly,     unlawfully    and  was  contended  that  this  count  charged 

fraadnlently    conspire    and    agree    to  no  crime,  but  merely  an  agreement  to 

^arge,  and  cause  to  be  charged,  the  procure  a  settlement  or  compounding 

said  W.  W.  P.,  on  the  oath  of  S.  A.  S.,  of  a  charge  of  bastardy,  not  alleging  it 

^ith  having  begotten   her  with  child  to  be  false,  but  the  court  held  that  the 

^a  bastard,  which  would,  when  bom,  count  clearly  showed  a  combination  to 

he  chargeable  to  the  township,  and  to  make  a  false  charge  for  corrupt  and  un- 

Pfocare  his  arrest,  and  thereby  to  put  lawful  purposes,  as  fully  as  if  it  were 

^01  in  constraint  and  fear  of  public  in-  averred  that  the  defendants  conspired 

^y  and  disgrace,  and  of  liability  to  to  make  a  false  charge. 
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procure  the  said  S,  A,  S.  upon  and  by  her  oath,  falsely  to  charge,  that 
the  said  W,  IV.  P,  was  the  father  of  the  bastard  of  which  she  then 
alleged  herself  to  be  with  child,  and  which  she  then  alleged  was  to  be 
bom  a  bastard,  and  chargeable  upon  the  township  oiFranklin,  in  the 
said  county,  and  that  upon  the  said  charge  the  said  defendants  pro- 
cured a  warrant  to  be  issued  by  the  said  y.  V.  y.,  justice  of  the  peace 
as  aforesaid,  by  virtue  of  which  said  warrant  the  said  defendants  after- 
wards arrested,  and  caused  and  procured  to  be  arrested,  the  body  of 
the  said  W,  W,  -P.,  and  him  held  in  custody,  and  while  so  under  arrest 
and  in  custody,  then  and  there  did  unlawfully,  wilfully  and  deceitfully 
endeavor  to  obtain,  extort,  and  procure  of  and  from  the  said  W,  W.  P, 
a  large  sum  of  money,  security  for  a  large  sum  of  money,  and  property 
and  things  of  great  value,  as  and  for  a  consideration  or  recompense  to 
them  for  compromising  and  suppressing  said  charge,  giving  up  the 
further  prosecution  thereof,  and  releasing  the  said  W.  IV.  P.,  and  then 
and  there  the  said  defendants  did,  unlawfully,  wilfully  and  fraudulently 
obtain,  extort,  and  procure  from  the  said  IV.  W.  P.,  and  cause  him  to 
make,  execute  and  deliver  a  bond  or  obligation,  under  the  hand  and 
seal  of  the  said  IV.  IV.  P.y  bearing  date  the  fifth  day  of  October  in  the 
year  last  aforesaid,  to  the  said  A.  *S.,  in  the  penal  sum  of  two  thousand 
dollars,  upon  condition  that  the  said  W.  W.  P,  should  pay  to  the  said 
A,  S.  on  the  first  day  of  May  next  ensuing  the  date  thereof,  the  sum 
of  one  thousand doWdiTs;  also  a  certain  mortgage  dated  the  day  and  year 
last  aforesaid,  executed  and  given  by  the  said  W.  W.  P.  on  lands  of 
him,  the  said  W.  W.  -P.,  situate  in  the  township  of -^rtf«^/«  aforesaid, 
to  the  said^.  S.,  to  secure  the  payment  of  the  said  bond,  which  bond 
and  mortgage  were  given  as  the  consideration  or  price  for  suppress- 
ing and  compromising  said  charge  and  releasing  said  W.  W.  P.  from 
arrest;  that  the  said  bond  and  mortgage  were  taken  and  received  by 
the  said  defendants  from  the  said  W,  W.  P.  for  their  use,  to  the  great 
perversion  and  obstruction  of  justice  and  the  due  administration  of 
the  laws,  to  the  evil  example  of  all  others  in  like  cases  offending, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  this  state,  the  government  and  dignity  of  the 
same. 

(L  Of  Lareeny.' 

Form  No.  6134. 

(Precedent  in  Jones  v.  Com.,  31  Gratt.  (Va.)  837.) 

\City  of  Manchester^  to  wit  ) 

In  the  Hustings  Court  of  the  said  City.  J 
The  jurors  of  the  commonwecUth  of  Virginia  in  and  for  the  body  of 
the  city  of  Manchester^  and  now  attending  the  said  court,  upon  their 


1.  In  State  v.  Cawood,  2  Stew.  (Ala.) 
360,  the  indictment  was  sustained  as 
being  in  conformity  to  the  precedent  in 
3  Chit.  Cr.  L.  1175,  which  was  held 
ffood  in  3  Burr.  993.  Omitting  the 
formal  parts,  the  indictment  charged 
that  Thomas  Cawood,  Franklin  Brown 


and  Taylor  Brown  '*  wickedly  and 
maliciously  devising  and  intending 
unjustly  to  vex,  oppress y(9^»  Self^  and 
to  deprive  him  of  his  good  name,  fame, 
credit  and  reputation,  etc.,  on«  etc.,  at, 
etc.,  wickedly  and  unlawifully  among 
themselves,  did  combine,  conspire,  con* 
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oath  present,  that  Junius  E,  Jones  and  Royall  ffaxaily  late  of  said 
city,  on  the  eighteenth  day  of  March  in  the  year  one  thousand  eight 
hundred  and  seventy-eighty  and  in  the  said  city  of  Manchester  and 
within  the  jurisdiction  oi  X^it  Hustings  Court  of  said  city,]^  unlaw- 
fully devising  and  intending  one  Sally  Cousins  to  charge  and  convict 
of  the  larceny  of  a  certain  lot  of  railroad  iron,  the  property  of  The 
Richmond  and  Danville  Railroad  Company^  and  to  subject  (and  did 
subject)  the  said  ScUly  Cousins  to  a  criminal  prosecution  (wherein  the 
said  Sally  Cousins  was  duly  acquitted),  did  unlawfully  conspire,  com- 
bine, confederate  and  agree  among  themselves,  and  that  in  pur- 
suance of  and  according  to  the  conspiracy,  combination,  confederacy 
and  agreement  aforesaid,  so  as  aforesaid  had,  they,  the  said  Junius 
E.  Jones  and  Royall  Ifaxall^  did  falsely  accuse  the  said  Sally  Cousins 
of  the  larceny  of  certain  railroad  iron  as  aforesaid,  and  did  undertake 
to  make  and  fabricate  certain  signs  and  evidences  by  which  to  con- 
vict the  said  Sally  Cousins  of  the  larceny  aforesaid,  and  did  then  and 
there  introduce  said  false  evidence  before  his  honor,  the  mayor  of 
the  city  of  Manchester,  upon  the  trial  of  Sally  Cousins  for  the  larceny 
as  aforesaid,  on  a  warrant  sworn  out  by  said  J,  E.  Jones  in  further- 
ance and  pursuance  of  the  conspiracy,  etc.,  aforesaid,  against  the 
peace  and  dignity  of  the  commonwealth  of  Virginia. 

2.  To  Cheat  or  Defraud.' 

federate  and  agree,  falsely  and  without  See  also   Elkin  v.  People,  28   N.  Y. 

any  reasonable  or  probable  cause  what-  177;  State  v.  Hickling,  41  N;  J.  L.  208, 

soever,  to  charge  and  accuse   the  said  32  Am.  Rep.  198. 

John  Self  with  having  stolen,  taken  1.  The  words  enclosed  by  [  ]  will  not 
and  carried  away,  feloniously,  a  cer-  be  found  in  the  reported  case,  but  have 
tain  bank  note,  for  the  payment  of  one  been  added  to  render  the  form  corn- 
dollar,  of  the  value  of  one  dollar,   on  plete. 

the  At^usta  Insurance  Company''*  \  and  9.  Tor  statntM  delaring  it  to  be  a  mis- 
^thatthesaid^raw^/i'^^rt'ierM,  on,  etc.,  demeanor  for  two  or  more  persons  to 
at,  etc. , in  pursuance  of  and  according  to  conspire  to  cheat  or  defraud  any  person 
said  conspiracy,  combination,  confeder-  of  property  by  any  means  which  are  in 
acy  and  agreement,  between  them  so  themselves  criminal,  or  by  any  means 
had  as  aforesaid,  did  say  to  the  said  which,  if  executed,  would  amount  to  a 
John  Selfy  that  he,  the  said  John  Self^  cheat  or  to  obtaining  money  or  property 
was  a  man  of  credit,  and  that  he,  the  by  false  pretenses,  see  as  follows: 
%;^\AJohn  Self  had  better  make  it  up  Arkansas,  —  Sand.  &  H.  Dig.  (1894), 
than  have  his  credit  blasted.     And  that  §  1507. 

the  said  Franklin  Brown,  in  [further]  California,  —  Pen,  Code  (1897),  §  182. 

pursuance  of  said  combination,  con-  Florida, — Rev.  Stat.  (1892),  g  2593. 

spiracy,  [confederation  and  agreement  Idaho,  ^  Rev.  Sut.  (1887),  %  6540. 

so  had  as  aforesaid,]  did  on,  etc.,  at.  Illinois.  ^  StaLvr   &  C.   Anno.    Stat, 

etc.,  •anlawfully  and   wickedly  exact,  (1896),  c.  38,  §  38. 

take  and  receive  of  and  from  the  said  Minnesota,  —  Stat.  (1894),  §6423. 

John  Self  a  sorrel  mare,  of  the  goods  Mississippi,  —  Anno.   Code  (1892),   g 

and  chattels  of  the  ^i^xdijohn  Self  of  zoo6. 

the  value  of  fifty  dollars,  for  and  as  a  Missouri,  —  Rev.  Stot.  (1889),  §  3780. 

compensation  for  the  pretended  offense  Montana,  —  Pen.  Code  (1895),  §  320. 

above    mentioned;    whereas,  in   truth  New  Jersey,  —  Gen.   Sut.   (1895),    p. 

and   in  fact,  the  saXdJohn  Self  never  1093,  §  236. 

was  guilty  of  any  such  offense,  etc.,  to  New  K?r>.— Pen.  Code,  §  168  (Birds. 

the  great  damage   [of  the  said  John  Rev.  Stat.  (1896),  p.  587,  g  i). 

5^//Jand  against  the  peace  and  dignity  North  Dakota,  —  Rev.   Codes  (1895), 

[of  the  state  of  Alabama^  g  7037. 
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PtHHiyhania.  —  Bright.    Pur.    Dig.  slncethe  words  "  to  cheat  anddefr: 

(1894),  p.  443,  g  ai3.  do  not  necessarily  in  themselves  in 

SeMth  Daketa.  —  Dale,  Comp.   Laws  an  act  criminal  or  unlawful.  It 

(1BS7),  §643$.  held  in  the  followinK  stales: 

r«i»«f ««,  —  Code  {1896),  S  6693.  /iTini.  — State  v.  Jones,  13  lowi 

Wa*,  — Rev.  Stat. {iBgS),  §4156.  Kmiueiy.  —  Caoi.  V.   Ward,  gi 

lor  tha  faimal  pwti  of  the  indictment,  15B. 

lnforma.tion  or  criminal  complaint  in  a  Afaitu.  —  State  v.  Roberts,  34  He 

articular  jurisdiction  consult  Ihe  titles  Maitacktuetli.  —  Com.   v.   Prii 

DiCTUENTs;  lNTOR3fATlONS;  CRIMINAL  Gray  (Mass.)  137;   Com.  V.  Walla 

Complaints.  Gray  (Mass.)  zai;   Com.  i>.  Eastit 

AUtgMioii  of  Kauw.  —  It  is  well  set-  Cusli.  (Mass.)   iSg,  4S  Am.  Dec 

lied  in  England  that  a  general  charge  Com.  v.  Shedd,  7  Cush.  (Mass.) 

of  a  conspiracy  to  cheat  and  defraud  Com.  v.  Meserve,  154  Mass.  64. 

without  setting  out  the  contemplated  Nea  HamftMre. — State  v.   P> 

means  is  sufficient.     Rezf.  Gill,  3  B.  &  43  N.  H.  83. 

Aid.  304;  Reg,  V.  Kemiclc,  5  Q.   B.  49,  Nete  Jirsey.  — State  v.  Norton, 

48  E.  C.  L.  48;  Reg.  V.  Gompertz,  9  Q.  J.  L.  33. 

B.  814,  58  E.  C.  L.  245,  a  Cox  C.  C.  Ntm  York.  —  People  f.  Eckft 
145;  Reg.  f.  Parker,  3  Q.  B,  aga,  43  E.  Cow.  (N.  Y.)  535;  Lambert  i-.  Pe< 

C.  L.  741,  a  G.  &  D.  709;  Sydserff  v.  Cow.  (N.  Y.)  578;  March  v.  Peo 
Reg.,  II  Q.  B.  345,  63  E.  C.  L.  24S;  Barb.  (N.  Y.)  391;  People  v.  Bra 
Reg.  V.  King,  7  Q.  B.  78a,  53  E.  C.  L.  N.  Y.  182.  Comfiare  Scholti's  C 
782:   Latham  v.  Reg.,  5   B.  &  S.  635,  C.  H.  Rec.  (N.  Y^)  iia. 

117  E.  C.  L.  63s,  9  Con  C.  C.  516;  Bel  fVrm™/.  —  State  p.  Keach,4o'\ 

V.  Eccles.,  I  Leach  C.  C.  274.  But  the  contrary  view  has  bee 

Thus  an  indictment  charging  that  the  in  the  following  states: 

defendants  "unlawfully,  fraudulently  ///inoii. — Thomas  v.  People, 

and  deceitfully  did  conspire,  combine,  531,  5  Am.  Crim.  Rep,  137. 

confederate  and  agree  together  to  cheat  Maryland.  —  State   v.    Buchai 

and  defraud"  the  prosecutor  "of  bis  Har.  &  J.  (Md.)  317. 

goods  and  chattels  "  is  not  too  general,  Michigan.  —  People  v.  Boiler, 

and  is  good.     Sydserff  v.  Reg.,  11  Q.  i897)69N.  W.  Rep.  734;   People 

B.  345,  63  E.  C.  L.  345.  And  an  in-  nold,  46  Mich.  268;  People  v.  W- 
dictment  charging  that'  the  defendants  39  Mich.  505 ;  People  v.  Clark,  11 
conspired  by  divers  false  pretenses  and  310:  People  v.  Richards,  I  Mich. 
subtle  means  and  devices  "to  obuin  Ntv>Jeriey.—  ?,ta.XK  v.  Young 
from  A.  divers  large  sums  of  money  of  J.  L.  184. 

the  moneys  of  the  said  A.,  and  to  cheat  lf<rrtA  Caretina.  — State  v.  Bra 

and  defraud  him  thereof,"  without  fur-  N.  Car.  823. 

ther   stating  the  means  of  the  alleged  Wis<onsin.  —  State   c    Crow 

conspiracy,  was  held  sufficient.     Reg.  Wis.  271. 

V.  Kenrick.  5  Q.  B.  44,  48  E.  C.  L.  48.  It  has  been  considered   that 

For  similar  forms  held  sufficient  see  thority  of  Rei   v.    Gill,   3   B, 

Rex   V.  Hamilton,  7  C.  &  P.  448,  31  E.  304.  has  been  shaken   In  Penns 

C.  L.  579:  Reg.  v.  Bullock,  Dean.  C.  C.  noubly  by  the  case  of  Harto 
653;  Reg.  V.  Hudson,  8  Coi  C.  C.  305,  Com.,  5  Pa.  St.  60;  but  Mr.  1 
and  the  precedents  in  4  Cox  C.  C.  Ap-  concludes  that  in  view  of  the  en 
pendixxvlii;6CoxC.C.  Appendix  Ixiii,  liberality  of  pleading  which  wa 
Ixv,  clx.  nized  in  Com.  v.  Eberle,  3  5.  & 

The    American   decisions  as   to  the  9:  Com.  v.  McKisson,  8   S.   & 

sufficiency  of  the  form  established  in  430;    Com.    v.    Gillespie.     7    S 

Rex  V.  Gill,  2  B.  &  Aid.  304,  have  not  (Pa.)   469;  Collins  v.  Com,.  3 

been  uniform.     It  is  now  settled  in  the  (Pa.)  aao;  Clary  v.  Com..  4  Pa. 

majority  of  states,  however,  that,  in  the  Mifflin  v.  Com.,  j   W.  S    S,  (1 

absence  of  statutes  afiecting  the  case,  the    precedent    given     in   Rex 

A  general  allegation  of  a  conspiracy  to  must   be   treated  as   if  of   uni 

cheat  and  defraud  by  means  of  false  validity  in  Pennsylvania.      W: 

pretenses  and  indirect  means  Is  insuffi-  L.,  g  3304;  Whart.  Prec.  (ad  ed. 

dent,  and  the  indictment  must  set  forth  In  Com.  e.  Bracken,  14   Ph 

the  particular  meatis  by  which  the  ob>  343,  Briggs,  J.,  said: 

ject  ofthecoaspiracy  was  tobeeffected,  "Rex    v.  Gill  is  now   as 
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settled  as  authority  in  this  state  as  a  spiracy  as  having  been  executed  the 
legal  iorm  for  an  unexecuted  conspiracy  overt  acts  must  be  set  forth  so  speci- 
as  it  is  in  England.     But  it  has  never  fically  as  to  enable  an  innocent  defend- 
been  the  law  of  this  state  as  applicable  ant  to  comprehend  exactly  the  nature 
to  an  executed  conspiracy,  without  the  of  the  offense  the  commonwealth  calls 
addition  of  the  overt  acts  by  means  of  him  to  answer,  and  which  will  protect 
which  the  confederacy  was  carried  into  him  against  a  second  prosecution  for 
effect.     Even  where  that  form  is  relied  the  same  offense.    And  when  the  overt 
on  in  an  unexecuted  conspiracy,  if  it  act  is  set  out  it  must  be  averred  to  be 
does  not   state  the  confederation  in  a  within  the  object  of  the  conspiracy  as 
manner  sufficiently  specific  to  enable  stated  in  the  indictment.     Thus,  where 
the  defendants  to  comprehend  its  scope  a  count  in  an  indictment  charged  the 
they  ma-Tf  of  right,  demand  a  bill  of  par-  defendants  with  a  conspiracy  to  defraud 
ticulars.      See  also  Com.  v.  Goldsmith,  such  persons  as  might  be  desirous  of 
t2  Phila.  (Pa.)  633;  Com.  v.  Wilson,  4  purchasing  a  certain  horse,  by  means 
Crim.  L.  Mag.  249.  of  false  pretenses  aS  to  the  said  horse, 
In  order  to  give  needed  information  and  charged  that  they,  in  pursuance  of 
to  the  court  and  to  the  accused,  where  said  conspiracy,  did  obtain  money  from 
there  is  merely  a  general  charge  of  a  a  certain  person,  without  alleging  that 
conspiracy  to  obtain  property  by  false  he  was  such  a  person  as  might  be  de- 
pretenses,  a  specification  of  particulars  sirous,  etc.,  the  count  was  held  insuffi- 
will  be  ordered  by  the  court  on  motion,  cient.     Reg.  v,  Henry,  i  Cox  C.  C.  loi. 
Reg.  V.  Kenrick,  5Q.  B.  49,48  B.C.  L.  Aooomplishmsnt   of    Purpose.  —  The 
48;  Rex   fr.  Hamilton,  7  C.  &  P.  448,  32  offense  charged    consists  in  the  con- 
E.  C.  L.  579;  Reg.  V.  Brown,  8  Cox  C.  spiracy  to  defraud  by  false  pretenses, 
C.  69;  Reg.  V,  Ry croft,  6  Cox  C.  C.  76;  and  whether    the    object  of  the    con- 
Com.  V,  Meserve,  154  Mass.  64;  State  spiracy  was  successfully  accomplished 
V.  Brady,  107  N.  Car.  822.  or  not  is  immaterial.     But  if  the  con- 
Allflgation  of  Overt  Aets.  —  Under  the  spirators  carry  out  or  attempt  to  carry 
statutes  of  several  states,  the  indict-  out  the  object  of  the  conspiracy,  that 
ment  must  charge  the  performance  of  fact  may  be  alleged  in  aggravation  of 
some   overt  act  toward   effecting  the  the  offense.     State  v,  Mayberry,  48  Me. 
object  of  the  conspiracy.     See  list  of  218;  Com.  v,  Tibbetts,  2  Mass.  536. 
statutes  cited  supra^  this  note.     But  in  Person  to  be  Defrauded.  —  In  Reg.  v. 
other  cases  it  has  been  held  not  neces-  Peck,  9  Ad.  &  El.  686,  36  E.  C.  L.  240, 
sary,  in  an  indictment  for  conspiracy  to  it  was  held  that  it  was  no  objection  to 
cheat  or  defraud,  to  allege  overt  acts  the  count  in  the  indictment  that  it  did 
done  in  pursuance  of  the  conspiracy,  not  name  the  parties  to  be  defrauded. 
See  for  example  Com.  v.  Fuller,    132  See  also  Reg.  v.  Whitehouse,  6  Cox  C.  C. 
Mass.   566;  Com.  v.  Eastman,  i  Cush.  38.     But  in  Reg.  v.  King,  7  Q.  B.  782, 
(Mass.)  189,  48  Am.  Dec.  596;  Com.  v.  53  E.  C.  L.  782,  an  indictment  charging 
Shedd,  7  Cush.  (Mass.)  514;   Com.  v,  that  defendants  conspired  to  cheat  and 
ludd,   2   Mass.   329;  Com.   v.  Ward.  2  defraud  '*  certain  liege  subjects  of  the 
Mass.  397;  Collins  v.  Com.,  3  S.  &  R.  Queen  being  tradesmen,"  etc.,  was  held 
(Pa.)  220;  Com.  V,  McKisson,  8  S.  &  R.  bad,  for  the  words  alleging  conspiracy 
(Pa.)  420,  II  Am.   Dec.   630;  Clary  v.  showed  a  design  to  injure,  not  trades- 
Corn.  4  Pa.  St.  210;  Heine  v.  Com.,  91  men  indefinitely,  but  individuals,  and 
Pa.  St.  145;  Com.v.  Hadlev,  13  Pa.  Co.  therefore    either    the    persons    should 
Ct.  Rep.  188;  Com.  v,  Wilson,  4  Crim.  have  been  named  or  an  excuse  stated 
L.  Mag.  249.   .  for    not    naming  them.      Similarly   a 
In  Com,  V,  Bracken,  14  Phila.  (Pa.)  charge  of  conspiracy  to  defraud  **the 
342,    the  Pennsylvania   cases   are    re-  creditors  of  W.  E.*^  was  held  too  gen- 
viewed  and  the  doctrine  of  these  cases  eral.     Rex  v,  Fowle,  4  C.  &  P.  592,  19 
stated    to    be,  that  where  the  indict-  E.  C.  L.  540. 

ment   charges   merely  an  unexecuted  Deserip&on  of  GN>odi.  —  An  indictinent 

conspiracy,  as  in  Rex  v.  Gill,  2  B.  &  for  a  conspiracy   ''to  defraud  J.  W. 

Aid.  204,  no  overt  act  by  which  the  con-  of  divers  goods,,  and  in  pursuance  of 

spiracy  is  to  be  executed  by  the  con-  that   conspiracy    defrauding    him    of 

federates  need  be  set  out,  and  even  if  divers  goods,  to  wit,  of  the  value  of  one 

the  overt  act  be  laid,  it  may  be  treated  hundred  pounds,"  cannot  be  quashed 

as  aggravation  merely  and  surplusage,  for  not  specifying  the  particular  goods 

But  where  the  indictment  lays  the  con-  of  which  the  prosecutor  had  been  der 
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a.  A  Bank. 
Form  No.  6x25. 

(Precedent  in  State  v,  Buchanan,  5  Har.  &  J.  (Md.)  3x8.)' 

State  of  Marylandy  \  The  jurors  for  the  State  of  Maryland  iot 

City  of  Baltimore^  to  wit:  J  the  body  of  the  City  of  Baltimore^  on  their 
oath  present,  that  by  an  Act  of  Congress  of  the  United  States,  passed 

frauded.     The  gist  of  the  offense  is  the  To  obtain  goods  by  false  representa- 

conspiracy.     Rex    v,  ,   i    Chit,  tions  as  to  property  and  occupation.    6 

Rep.  698,  18  E.  C.  L.  205;  Com.  v.  Gold-  Cox    C.   C.  Appendix  Ixiv.;  Com.  v. 

smith,  12  Phila.  (Pa.)  632;  Com.  v,  Wil-  Warren,  6  Mass.  74. 

son,  4  Cr.  L.  Ma^.  249.     But  in  Com.  To  defraud  intending  emigrants  ol 

V.  Galbraith,  6  Phila.  (Pa.)  281  (decided  their  passage  money  by  pretending  to 

in  1867),  it  was  held  that  an  allegation  of  have   an   interest  in  certain  ships.    6 

a  conspiracy  to  cheat  the  prosecutor  out  Cox  C.  C.  Appendix  Ixxxi. 

of  **  $77,000  in  cash,"  without  specify-  To  defraud  and  deprive  one  of  her 

ing  the  kind   of  dollars   meant,    was  leasehold  and  of  the  rents  and  profits 

insufficient.      And  an    indictment   for  thereof.      Reg^.  v.  Whitehouse,  6  Coz 

conspiracy  to  cheat  and  defraud  a  party  C.  C.  38. 

of  the  fruits  and  advantages  of  a  ver-  To  cheat  a  vendor  by  procuring  an 

diet  obtained   is   bad    for    generality,  abatement  of  price  by  false  representa- 

Reg.  V.  Richardson,  i  M.  &  Rob.  402.  tions.      Reg.  v,  Carlisle,  6  Cox  C.  C. 

And  an  indictment  for  a  conspiracy  366,  25  Eng.  L.  &  Eq.  577. 

to  obtain  goods  by  false  pretenses  is  To    defraud    railway    company    by 

bad,  unless  it  state  to  whom  the  goods  reason  of  false  entries  of  stock  in  regis- 

belonged.    Reg.  v,  Parker,  3  Q.  B.  292,  ters  of  stockholders.     7  Cox  C.  C.  Ap. 

43  E.  C.  L.  741,  2  G.  &  D.  709.  pendix  li. 

For  other  forms  of  indictments  for  con-  By  false   representations  to   induce 

spiracles  to  cheat  and  defraud  see  as  the  committee  of  the  stock  exchange  to 

follows:  grant  a  settling  day  and  quotation  for 

By  maker  of  two  promissory  notes  a  certain  joint  stock  company,  and  for 

and  two  other  persons  fraudulently  to  a  conspiracy  to  obtain  a  quotation  to 

obtain  said  notes  from  the  holder,     i  induce  persons,  who  should  thereafter 

Cox  C.  C.  Appendix  xiii.  buy  and  sell  the  shares  of  the  company. 

To  induce  person  of  unsound  mind  to  believe  that  the  company  was  duly 

to  sign  a  paper  authorizing  defendant  formed  and  constituted  and  had  com- 

to  take  possession  of  his  goods,     i  Cox  plied  with  the  rules  of  the  stock  ex- 

C.  C.  Appendix  xxvii.  change  so  as  to  entitle  the  company  ta 

By  inducing  person  to  advance  have  their  shares  quoted  in  the  official- 
money  on  forged  securities.  2  Cox  C.  list.  Reg.  v,  Aspmall,  13  Cox  C.  C. 
C.  Appendix  vi.  230,  563. 

To  obtain  money  by  pretending  to  be  To  defraud  insurance  company  by 

desirous  of  employing  clerks  and  de-  causing  it  to  be  believed  that  one  of 

manding  security  for  their  good   be-  the   conspirators  had  been  burned  to 

havior  from   such  persons  as  should  death.     Musgrave  v.   State,    133  Ind. 

offer  themselves.     4  Cox  C.  C.  Appen-  297. 

dix  xiii.  By  fraudulently  selling  property  at 

By  falsely  and  fraudulently  altering  a   price   greatly   exceeding  its  value, 

the  terms  of  a   lease.      4  Cox  C.  C.  State  v,  Parker,  43  N.  H.  83. 

Appendix  xviii.  By  inducing  one  to  buy  a  bad  note. 

To  obtain  goods  by  false  pretenses  People    v.    Barrett,    i   Johns.  (N.  Y.). 

without  paying  for  same.     4  Cox  C.  66. 

C.  Appendix  xxxv.  By  inducing  one  to  indorse  a  forged 

To    defraud    railway    company    by  note.      Respublica  v.  Ross,  3  Yeates 

traveling  without  a  ticket.      4  Cox  C.  (Pa.)  i. 

C.  Appendix  xxxviii.  To  obtain  conveyance  of  real  estate. 

To  cheat  tradesmen  generally  of  their  State  v,  Bradley,  48  Conn.  535. 

goods.      6  Cox   C.   C.  Ixiii.;    Com.  v.  1.  It  was  contended  in  this  case  that 

Boyer,  (Pa.  1823)  2  Wheel.  Cr.   Cas.  as  the  improper  use,  or  embezzlement 

140.  of  the  funds  of  the  bank,  by  either  the 
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on  the  tenth   day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixteen,  at  the  City  of  Washington,  entitled,  **An 
Act  to  incorporate  the  subscribers  to  the  Bank  of  the  United  States," 
a  bank  was  established  and  chartered  as  a  corporation  and  body  poli- 
tic, by  the  name  and  style  of  **The  President,  Directors  and  Com- 
pany, of  the  Bank  of  the  United  States,"  with  authority,  power  and 
capacity,  among  other  things,  to  have,   purchase,  receive,  possess, 
enjoy  and  retain,  to  them  and  their  successors,  lands,  rents,  tene- 
ments, hereditaments,   goods,   chattels  and  effects,  of  whatsoever 
kind,  nature  and  quality,  to  an  amount  not  exceeding  in  the  whole, 
fifty-five  millions  of  dollars,  to  deal  and  trade  in  bills  of  exchange, 
gold  and  silver  bullion,  and  to  take  at  the  rate  of  six  per  centum  per 
annum  for  or  upon  its  loans  or  discounts,  and  to  issue  bills  or  notes 
signed  by  the  president,  and  countersigned  by  the  principal  cashier 
or  treasurer  thereof,  promising  the  payment  of  money  to  any  person 
or  persons,  his,  her,  or  their  order,  or  to  bearer,  and  that  under  and 
by  virtue  of  the  power  and  authority  given  to  the  said  directors  by 
the  said  Act  of  Congress,  an  ofiice  of  discount  and  deposit  of  the 
said  corporation  was,  at  the  time  hereinafter  mentioned,  regularly 
and  duly  established  in  pursuance  of  the  power  contained  in  the  said 
Act,  at  the  City  of  Baltimore^  in  the  State  of  Maryland  aforesaid,  and 
that  Gtorge  Williams^  late  of  the  City  of  Baltimore^  merchant,  was  at 
the  time  hereinafter  mentioned,  and  before  and  afterwards,  one  of 
the  directors  of  the  said  Bank  of  the  United  States  at  Philadelphia^ 
to  wit,  at  the  City  of  Baltimore  aforesaid,  and  that  James  A.  Buchanan^. 
late  of  the  City  of  Baltimore^  merchant,  was  at  the  time  hereinafter 
Mentioned,  and  before  and  since,  president  of  the  said  office  of  dis- 
count and  deposit  of  the  said  Bank  of  the  United  States  in  the  City 
of  BalHmore,  and  that  James  W.  ATCulloh,  late  of  the  City  of  Balii- 
•wr^,  gentleman,  was  at  the  time  hereinafter  mentioned,  and  before- 
and  afterwards,  cashier  of  the  said  office  of  discount  and  deposit  of 
the  said  Bank  of  the  United  States  in  the  City  of  Baltimore^  to  wit, 
at  the  City  of  Baltimore  aforesaid.     And  that  the  said  George  JVill- 
w«w,  so  being  one  of  the  directors  of  the  said  Bank  of  the  United' 
States,  and  the  said  James  A,  Buchanan^  so  being  president  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of  Balii-^ 
^re,  and  the  said  James  W.  ATCullohy  so  being  cashier  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of  Balti- 
^re,  being  evil  disposed  and  dishonest  persons,  and  wickedly  devis- 
ing, contriving,   and    intending,    falsely,   unlawfully,  fraudulently, 
craftily  and  unjustly,  and  by  indirect  means,  to  cheat  and  impoverish. 
the  said  president,  directors,  and  company,  of  the  Bank  of  the  United 
States,  and  to  defraud  them  of  their  moneys,  funds,  and  promissory 

president  or  cashier  of  the  office,  would  Dflfrauding  Shanholdm  of  Bank.  —  For 
u)  Uw  be  only  a  breach  of  trust,  a  com-  substance  of  an  indictment  for  a  con- 
lunation  to  effect  the  same  purpose  can-  spiracy  to  defraud  the  shareholders  of 
not  amoaat  to  an  indictable  offense,  a  bank  by  falsely  representing  the  bank 
Btttitwas  held  that  it  was  not  neces-  to  be  in  a  prosperous  condition,  so  as  to 
^  that  the  act  conspired  to  be  done  induce  them  to  continue  to  hold  shares 
*^oiil<i,  if  effected  by  an  individual,  be  therein  and  to  purchase  other  shares, 
^^  as  would  per  se  amount  to  an  in-  see  Reg.  v.  Esdaile,  8  Cox  C.  C.69;  Reg., 
^ble  offense.  v.  Brown,  7  Cox  C.  C.  442. 
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notes  for  the  payment  of  money,  commonly  called  bank  notes,  and  of 
their  honest  and  fair  gains  to  be  derived  under  and  pursuant  to  the  said 
Act  of  Congress  from  the  use  of  their  said  moneys,  funds,  and  promis* 
sory  notes  for  the  payment  of  money,  commonly  called  bank  notes, 
on  the  eighth  day  of  May^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  nineteen^  at  the  City  of  Baltimore  aforesaid,  with  force  and 
arms,  etc.,  did  wickedly,  falsely,  fraudulently  and  unlawfully  conspire, 
combine,  confederate  and  agree  together,  by  wrongful  and  indirect 
means,  to  cheat,  defraud  and  impoverish  the  said  president,  directors 
and  company  of  the  Bank  of  the  United  States,  and  by  subtle,  fraudu- 
lent, and  indirect  means,  and  divers  artful,  unlawful  and  dishonest 
devices  and  practices,  to  obtain  and  embezzle  a  large  amount  of  money, 
and  promissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes,  to  wit,  of  the  amount  and  value  oi  fifteen  hundred  thousand 
dollars,  current  money  of  the  United  States,  the  same  being  then  and 
there  the  property,  and  part  of  the  proper  funds  of  the  said  president, 
directors  and  company,  of  the  Bank  of  the  United  States,  from  and 
out  of  the  said  office  of  discount  and  deposit  of  the  said  bank  in  the 
City  of  Baltimore^  without  the  knowledge,  privity  or  consent  of  the 
said  president,  directors  and  company  of  the  Bank  of  the  United 
States,  and  also  without  the  privity,  consent  or  knowledge  of  the 
directors  of  the  said  office  of  discount  and  deposit  of  the  said  bank 
in  the  City  of  Baltimorey  for  the  purpose  of  having  and  enjoying  the 
use  thereof  for  a  long  space  of  time,  to  wit,  for  the  space  of  two 
months,  without  paying  any  interest,  discount  or  equivalent  for  the 
use  thereof,  and  without  securing  the  repayment  thereof  to  the  said 
corporation.  And  the  more  effectually  and  securely  to  perpetrate 
and  conceal  the  same,  that  the  said  James  W,  ATCtdloh  should,  from 
time  to  time,  falsely  and  fraudulently  state,  allege  and  represent 
to  the  said  directors  of  the  said  office  of  discount  and  deposit  in  the 
City  of  Baltimore^  that  such  moneys  and  promissory  notes,  so  agreed 
to  be  obtained  and  embezzled  as  aforesaid,  were  loaned  on  good, 
sufficient  and  ample  security,  in  capital  stock  of  the  said  bank,  pledged 
and  deposited  therefor;  and  also  should  from  time  to  time  make  and 
fabricate  false  statements  and  vouchers  respecting  the  same,  and 
other  property  and  funds  of  the  said  corporation,  to  be  laid  before 
and  exhibited  to  the  said  bank  in  the  City  of  Baltimore^  and  that  the 
said  George  Williams ^  James  A.  Buchanan^  and  James  W,  ATCullohy 
being  such  officers  of  the  said  corporation  as  aforesaid,  did  then  and 
there,  in  pursuance  of  and  according  to  the  said  unlawful,  false,  and 
wicked  conspiracy  and  confederacy,  combination  and  agreement 
aforesaid,  by  indirect,  subtle,  wrongful,  fraudulent  and  unlawful 
means,  and  by  divers  artful  and  dishonest  devices  and  practices,  and 
without  the  knowledge,  privity  or  consent  of  the  said  president, 
directors  and  company  of  the  Bank  of  the  United  States,  and  with- 
out the  privity,  knowledge  or  consent  of  the  directors  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of  Baltic 
more^  obtain  and  embezzle  a  large  amount  of  moneys,  and  of  promis- 
sory notes  for  the  payment  of  money,  commonly  called  bank  notes, 
the  same  being  the  property  and  part  of  the  proper  funds  of  the  said 
corporation,  from  and  out  of  their  said  office  of  discount  and  deposit 
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in  the  City  of  Baltimore^  to  wit,  to  the  amount  and  value  oi  fifteen 
hundred  thousand  dollars  current  money  of  the  United  States,  for  the 
purpose  of  having  and  enjoying  the  use  thereof,  and  did  have  and 
enjoy  the  use  thereof,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  two  months,  without  paying  any  interest,  discount  or  equivalent 
therefor,  and  without  securing  the  repayment  of  the  said  moneys, 
and  the  said  promissory  notes  for  the  payment  of  money,  commonly 
called  bank  notes ;  and  did  then  and  there  falsely,  craftily,  deceitfully, 
fraudulently,  wrongfully  and  unlawfully,  keep  and  convert  the  same 
to  their  own  use  and  benefit  without  the  knowledge,  privity  or  con- 
sent of  the  said  corporation,  and  without  the  knowledge,  privity  or 
consent  of  the  directors  of  the  said  office  of  discount  and  deposit  in 
the  City  of  Baltimore^  and  did  then  and  there,  the  more  effectually  to 
perpetrate  and  conceal  the  said  conspiracy,  confederacy,  fraud  and 
embezzlement,  cause  and  procure  false  and  fraudulent  representa- 
tions, allegations,  statements  and  vouchers,  to  be  made  and  fabri- 
cated, and  the  same  to  be  exhibited  to  and  laid  before  the  directors  of 
the  said  office  of  discount  and  deposit  in  the  City  of  Baltimore^  by 
the  said  James  W,  ATCullohy  as  cashier  of  the  said  office  of  discount 
and  deposit,  and  respecting  the  said  moneys,  and  the  said  promissory 
notes  for  the  payment  of  money,  so  obtained  and  embezzled  as  afore- 
said, in  which  said  representations,  allegations,  statements  and 
vouchers,  it  was  then  and  there  falsely  and  fraudulently  represented, 
alleged  and  exhibited,  that  the  said  moneys,  and  promissory  notes 
for  the  payment  of  money,  were  loaned  on  good,  sufficient,  and  ample 
security  in  capital  stock  of  the  said  bank,  pledged  and  deposited 
therefor,  when  in  truth  and  in  fact  no  capital  stock  of  the  said  bank, 
and  no  other  security  was  pledged  or  deposited  therefor,  as  the  said 
George  Williams ^  James  A,  Buchanan^  and  James  W,  M^Culloh^  then 
and  there  well  knew.  And  that  the  said  false,  wicked,  unlawful, 
and  fraudulent  conspiracy,  confederacy  and  agreement,  above  men- 
tioned, and  the  said  false,  wicked,  unlawful,  and  fraudulent  acts,  done 
in  pursuance  thereof  above  set  forth,  were  then  and  there  made,  done 
and  perpetrated,  by  the  said  George  Williams^  James  A.  Buchanan^  and 
James  W,  M^Cullohy  in  abuse  and  violation  of  their  duty,  and  the  trust 
reposed  in  them,  and  the  oaths  taken  and  lawfully  sworn  by  them 
respectively  as  such  officers  of  the  said  corporation  as  aforesaid. 
And  that  the  said  George  Williams^  James  A.  Buchanan^  and  James 
W,  ATCullohy  did  then  and  there  falsely,wickedly,  fraudulently,  wrong- 
fully and  unlawfully,  impoverish,  cheat  and  defraud,  the  said  presi- 
dent, directors  and  company  of  the  Bank  of  the  United  States,  to  the 
great  damage  of  the  said  president,  directors  and  company,  to  the 
evil  example  of  all  others  in  like  manner  offending,  and  against 
the  peace,  government  and  dignity  of  the  State  of  Maryland^  etc. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  the  said  George  Williams^  so  being  one  of  the  directors  of  said 
Bank  of  the  United  States  at  Philadelphia,  to  wit,  at  Baltimore,  afore- 
said, and  the  said  James  A,  Buchanan,  so  being  president  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of  Balti- 
more^ and  the  said  James  W.  ATCulloh,  so  being  cashier  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of  Balti- 
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more,  being  evil  disposed  and  dishonest  persons,  and  wickedly  d< 
ing  and  contriving  and  intending,  falsely,  unlawfully,  fraudulei 
craftily  and  unjustly,  and  by  indirect  means  to  cheat  and  impovi 
the  said  president,  directors  and  company  of  the  Bank  of  the  Ui 
States,  and  to  defraud  them  of  their  moneys,  funds  and  promis 
notes  for  the  payment  of  money,  commonly  called  bank  notes,  ai 
their  honest  and  fair  gains  to  be  derived  under  and  pursuant  tc 
said  Act  of  Congress,  from  the  use  of  their  said  moneys,  funds 
promissory  notes  for  the  payment  of  money,  commonly  called 
notes,  afterwards,  to  wit,  on  the  eighth  day  of  May,  in  the  year  O! 
Lord  one  thousand  eight  hundred  and  mneteen,  at  the  C\\.y  ol  Bolt, 
aforesaid,  with  force  and  arms,  etc.,  did  wickedly,  falsely,  fraudul 
and  unlawfully  conspire,  combine,  confederate,  and  agree  tog 
by  wrongful  and  indirect  means  to  cheat,  defraud  and  impoveris 
said  president,  directors  and  company  of  the  Bank  of  the  U 
States,  and  by  subtle,  fraudulent  and  indirect  means,  and  diver 
ful,  unlawful  and  dishonest  devices  and  practices,  to  obtain  am 
bezzle  a  large  amount  of  money  and  promissory  notes  for  the  pay 
of  money,  commonly  called  bank  notes,  to  wit,  of  the  amoun 
value  oi  fifteen  hundred  thousand AoW&ts,  current  money  of  the  U 
States,  the  same  being  then  and  there  the  property  and  part  c 
proper  funds  of  the  said  president,  directors  and  company  c 
Bank  of  the  United  States,  of  and  out  of  the  said  office  of  discout 
deposit  of  the  said  bank  in  the  City  of  Baltimore,  without  the  k 
edge,  privity  or  consent  of  the  said  president,  directors  and  comp 
the  Bank  of  the  United  States,  and  also  without  the  privity,  cons 
knowledge  of  the  directors  of  the  said  ofRce  of  discount  and  d 
of  said  bank  in  the  City  of  Baltimore,  for  the  purpose  of  havin 
enjoying  the  use  thereof  for  a  long  space  of  time,  to  wit,  for  the 
of  two  months,  without  paying  any  interest,  discount  or  equivali 
the  use  thereof,  and  without  securing  the  repayment  thereof 
said  corporation ;  and  that  the  said  false,  wicked,  unlawful  and  f 
lent  conspiracy,  confederacy  and  agreement  above  mentionec 
then  and  there  made,  done  and  perpetrated  by  the  said  Georg 
iams,  James  A.Buchanan  a.nA  Japus  W.  M'CuUoh  in  abuse  and 
tion  of  their  duty,  and  the  trust  reposed  in  them,  and  the  oath 
and  lawfully  sworn  by  them  respectively  as  such  officers  of  tl 
corporation  as  aforesaid,  to  the  great  damage  of  the  said  pre 
directors  and  company,  to  the  evil  example  of  all  others  in  lik 
ner  offending,  and  a^inst  the  peace,  government  and  dignity 
State  of  Maryland,  etc. 

Luther  Martin,  Attorney-General  of  Maryla 
and  District  Attorney  of  Baltimore  City  C 

Form  Nb,  6136. 

(Precedeot  in  Stale  v.  Norton,  23  N.  J.  L.  34.)' 

[Morris  Oyer  and  Terminer  and  General  Jail  Delivery. 

December  Term,  a.  D.  ifi 

The  grand  jurors  of  the  state  ol  New  Jersey,  in  and  for  tl 

1.  Tbii  form  ii  the  first  count  of  the        S.  The  words   and   figures 

Indictment,  which  was  inst»ined.  by  [  ]  will  not  be  found  in  the 
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0/  the  county  of  Morris^  on  their  oaths^  present,  that  Lambert  Nor* 
/^  iVilliam  Thompson^  Jacob  M.  King^  Joseph  Cutler^  Samuel  S,  Doty^ 
and  Dovid  Sanderson^  all  late  of  the  township  of  Morris^  in  the  county 
o{  JIforriSy  and  state  of  New  Jersey ^  on  the  30th  day  of  October ^  in  the 
year  18^9  ^t  [.^((?rm  aforesaid]' and  within  the  jurisdiction  of  this 
court,  being  persons  of  evil  name  and  fame,  and  of  dishonest  con- 
versation, and  wickedly  devising  and  intending,  unjustly,  unlawfully, 
and  by  indirect  means,  to  cheat  and  defraud  **the  President,  Direc- 
tors, and  Company  of  the  State  Bank  at  Morris,"  and  other  persons 
to  the   jurors  aforesaid  unknown,  of  their  money,  goods,  chattels, 
promissory  notes,  and  effects,  on  [the  SOth  day  of  October^  aforesaid,]' 
at  \^A£orris  aforesaid,]*  within  [the  jurisdiction  of  this  court,]*  with 
iorce   and  arms,  etc.,  did  fraudulently,  maliciously,  and  unlawfully 
conspire,  combine,    unite,    confederate,    and    agree,    between    and 
among  themselves,  by  wrongful  and  indirect  means,  and  divers  acts, 
unlawful  and  dishonest  devices  and  practices,  to  cheat  and  defraud 
the  said  "  the  President,  Directors,  and  Company  of  the  State  Bank 
at  Morris,*'  and  divers  other  persons  to  the  jurors  aforesaid  unknown, 
of  the  money,  goods,  and  chattels,  promissory  notes  and  effects,  of 
and  belonging  to  the  said  '*the  President,  Directors,  and  Company 
of  the  State  Bank  at  Morris,"  and  divers  other  persons  to  the  jurors 
aforesaid  unknown;  and  that  in  pursuance  of  the  said  conspiracy, 
combination,  and   agreement,  made  between  and  among  them  as 
aforesaid,    the   said  Lambert  Norton^    William   Thompson^  Jacob  M, 
-^'^j  Joseph  Cutler^  Samuel  S,  Doty^  and  David  Sander son^  auerwards, 
to  wit,  on  [the  SOth  day  of  October,  in  the  year  1 8^9,1*  at  [Morris 
aforesaid]*  and  within  f the  jurisdiction  of  this  court,]*  fraudulently, 
^Hciously,  and  unlawfully,  and  without  the  said  bank  receiving  any 
consideration  therefor,  suffered,  caused,  and  procured  the  name  of 
J^avid  Sanderson  to  be  stricken  off  and  erased  from  a  certain  promis- 
sory note,  made  by  one  Egbert  A.   Thompson  (by  the  name   and 
^cscription  oiE.  A.  Thompson)  for  the  sum  of  ten  thousand a>ndji/ty-seven 
collars  and  sixty-eight  cents,  dated  Morristown,  September  4,  ^^4^,  and 
Payable  to  the  order  of  the  said  Egbert  A,  Thompson,  at  six  months 
after  the  date  thereof,  at  the  State  Bank  at  Morris,  for  value  received, 
'^^thout  defalcation  or  discount,  and  endorsed  by  said  Egbert  A,  Thomp- 
^  and  the  said  David  Sanderson,  with  the  intent  to  release  the  said 
J^^Wi^  Sanderson  from  his  liability  on  said  note,  and  for  which  said 
Pj^oinissory  note,  so  as  aforesaid  endorsed  by  the  said  David  San- 
f!rf^^9  the  money  had  been  advanced  and  paid  by  the  said  bank;  and 
ftich   promissory  note  was  then,  to  wit,  on  the  day  and  year  last 
,,^/'^said,  the   property,  promissory  note,  and   effects  of  the   said 
the    President,    Directors,   and   Company  of  the   State   Bank  at 
^'^s,"  and  divers  other  persons  to  the  jurors  aforesaid  unknown. 


\^f   ^ut  have  been  added  to  render  not  fatal,  it  appearing,  moreover,  from 

I  '^rin  complete.  the  caption  that  the  jurors  were  duly 

^  *  A.D  objection  that  the  indictment  sworn. 

0l~J>r«sented  on  the  "oaths"  instead  2.  The  words  and   figures  enclosed 

j^  J**y   *'oath  "  of  the  jurors  was  not  by  []  will  not  be  found  m  the  reported 

^.^lued.      The    use    of    the    plural,  case,  but  have  been  added  to  render 

^^^  unusual   and  untechnical,   was  the  form  complete. 
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By  means  whereof  the  said  David  Sanderson  was  released^  froi 
.  liability  to  the  said  "  the  President,  Directors,  and  Company  t 
State  Bank  at  Morris,"  and  divers  other  persons  to  the  jurors  ■ 
said  unknown,  as  endorser  on  the  said  promissory  note;  and  thi 
then  and  there,  by  the  means  last  aforesaid,  the  said  Lambert 
ton,  William  Thompson,  Jacob  M.  King,  Joseph  Cutler,  Samutl  S. 
and  David  Sanderson,  did  greatly  impoverish  and  injure  the  saic 
President,  Directors,  and  Company  of  the  State  Bank  at  Mi 
and  divers  other  persons  to  the  jurors  aforesaid  unknown,  1 
great  damage  of  the  said  "  the  President,  Directors,  and  Compi 
the  State  Bank  at  Morris,"  and  divers  other  persons  to  the 
aforesaid  unknown,  against  the  peace  of  this  state,  the  gover 
and  dignity  of  the  same.' 

b.  A  Connty.' 

Form  Mo.  6137. 

(Precedent  in  People  v.  Butler,  (Mich.  1897)  6g  N.  W.  Rep,  734.)* 

[(Commencing  as   in  Form   No.  6130,  and  continuing  down 

that  Daniel  M.  Butler  and  William  H.  Bird,  late  of  said  city 

iroit,  heretofore,  to  wit,  on  the/«/  day  of  May,  in  a.  d,  \W6, 

said  city  of  Detroit,    in    the    county  aforesaid,   unlawfully,   I 

deceitfully,  and  fraudulently  did  combine,  conspire,  confedera 

agree  together,  by  divers  false  pretenses,  subtle  means  arid  d 

to  attain  and  acquire  unto  themselves,  of  and  from  the  coi 

Wayne,  a  sum  of  money,  to  wit,  the  sum  of  fifty  dollars,  of  thi 

1.  It  was  objected   that   the   indict-  be  executed  should  also  show  t 

men!  disclosed  such  a,  state  of  facts  as  den  v.  State,  57  N.  I.  L.  324. 
showed  that  Sanderson  could  not  have        An   indictment   for  a   consp 

been   released,   but   the   court  without  cheat  and  defraud  a  city  whtcb 

passing  upon  this  point  held  that  the  that  the  defendants  conspired 

completion  of  the  crime  did  not  depend  a  contract  to  cheat  and  defraud 

upon  the  success  of  its  object,  but  the  of  its  monej'  by  making  cert! 

offense   was    consummated    by   doing  representations,  which  are   se 

any  overt  act  in  pursuance  of  the  con-  fatally    defective   if    it    fails 

spiracy.     To  the  same  effect  see  Mad-  through  or  with  whom  the  alleg 

den  V.  State,  57  N.  J.  L.  324.  was  to  be  committed,  the  city 

3.  Another  count  for  conspiracy  con-  no   power   to   act    except   thri 

eluded  "contrary  to  the  force  of  the  proper  agency.    Com.  w.  Ware 

statute."   etc.,   which   ic   seems  would  isS. 

have  been  the  proper  conclusion  in  Ibe         For  substance  of  indictmenti 

form  above,  there  being  a  statute  then  sniracies  to  defraud  a  city  see 

in  force  applicable  to  Ihe  case.  Young,  37  N.J.  L.  184;  People  i 

8.  Ooni^raoy  W  ChMt  a  City.  — An  In-  (Buflalo  Super.  Ct.)  15  N.  V.  S 

dictment   which   sets   out  that  certain  Casper  v.  State,  47  Wis.  535. 
persons,  being  members  of,  composing        4.  It  was  claimed  that  this 

and  acting  as  a  municipal  board,  con-  tion  should   have  been  quash 

spired  to  cheat  the  city  of  its  moneys  because  it  states  no  offense  \ 

by  corruptly   purchasing  supplies   for  the  law;  second,  because  it  co^ 

the  city  at  excessive  prices  and  by  pay-  allegations  of  the  means  by  w 

ing  salaries  to  persons   who  rendered  defendants  conspired  to  chea 

no  services,  is  good.     After  this  gen-  fraud.     The  court  held   that  1 

era!  allegation  of  a  corrupt  intent  it  is  could  not  be  sustained. 
not  essential  that  the  statement  of  the        B.  The  matter  10  be  supplied 

means  by  which  the  conspiracy  was  to  will  not  be  found  in  Ibe  repor 
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afjf/^  dollars,  of  the  money  of  it,  the  said  county  of  Wayne^  and  to 
cbe^^  ^^^  defraud  it,  the  said  county  of  Wayne  thereof,  to  the  great 
^gX^^S^  ^^  ^^  ^^  ^^  county  of  Wayne  [(concluding  as  in  Farm  No* 

e.  An  IniliYldaaL 
(1)  Generally. 
Form  No.  6128. 
(Precedent  in  Thomas  v.  People,  113  111.  532.y 

r^^^i^^^  of  Illinois^ )  Of  the  March  Term  of  the  Cook  County  Crim* 

Z€H>^  County.        )      *        inal  Court,  in  the  year  of  our  Lord  \Z8J^\  * 
•X*l^^  grand  jurors,  chosen,  selected  and  sworn  in  and  for  the  county 
q{   C^^k  in  the  State  of  Illinois^  in  the  name  and  by  the  authority  of 
the  I^eople  of  the  State  of  lUinois^  upon  their  oaths  present  that  Ed-^ 
wctr-^^  F,  Thomas  and  William  G.  Murphy^  late  of  the  county  of  Cook^ 
on  t.Ke  first  day  of  December^  in  the  year  of  our  Lord  one  thousand 
eiglit  iiundred  and  eighty-three^  in  said  county  of  Cook^  in  the  State  of 
lUf^uns  aforesaid,*  feloniously,  fraudulently  and  deceitfully,  did  con- 
spire and  agree  together,  with  the  fraudulent  and  malicious  intent, 
then    and  there,  feloniously,  wrongfully  and  wickedly,  to  obtain  one 
norse    of  the  value  of  $75,  one  wagon  of  the  value  of  $B5,  twenty-five 
rf^^  canned  goods  of  the  value  of  %50  {and  other  goods  described)^ 
ana  divers  and  sundry  groceries,  dry  goods,  notions  and  fixtures  con- 
c]^^^  ^°  b^r  grocery  store  situated  on  Cldrk  street,  in  the  city  of 
,^L  .^^^^^,  in  said  county  and  State  (a  more  particular  description  of 
jy^'^H  said  groceries,  dry  goods,  notions  and  fixtures  is  to  said  grand 
g,.^^*^  unknown),  of  the  value  of  $5(9(?,  the  personal  goods  and  prop- 
Xf!^   ^^f  one  Kate  Carberry^  from  the  said  Kccte  Carberry^hy  false  pre- 
saj^^^^,  and  to  cheat  and  defraud  her,  the  said  Kate  Carberry^  of  the 
tl,^^^»   contrary  to  the  statute  and  against  the  peace  and  dignity  of 
^^jne  People  of  the  State  of  Illinois, 

[Luther  Laflin  Mills, 
State's  Attorney.]^ 

Form  No.  6x29. 
(Precedent  in  Com.  v.  Fuller,  133  Mass.  563.)^ 

«  \^^^cmfnenctng  as   in  Form  No,  6121,  and  continuing  down  to  *.)]^ 

•f  **    And  the  jurors  for  the  Commonwealth  of  Massachusetts,  on  their 

^^^^^aid  oath,  do  further  present,  that  Gardner  F,  Fuller,  otherwise 

r  ^*     l^lie  matter  to  be  supplied  within  90  111.  384;  Johnson  v.  People,  22  111. 

^-^^••iH  not   be   found  in  the  reported  314;  State  v.  Grant,  86  Iowa  216;  State 

^5^-  V.  Crowley,  41  Wis.  271. 

.  ^\    1*liis  form  is  the  first  count  of  the  8.  The  words  and  figures   enclosed 

^^^2^t.nient  and  was  held  good.     The  by  [  ]  will  not  be  found  in  the  reported 

^^^^P'^d  count  charged  the  conspiracy  case,  but  have  been  added  to  render 

*"^  ^>^ert  acts  in  pursuance  thereof.  the  form  complete. 

i^^iHtinlimlg  —  See  also  precedents  of  4.  This  form  is  the  second  count  of 

^^^Var  character  in  Evans  v.  People,  the  indictment  upon  which  the  defend- 
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• 

called  Gardner  A,  Fuller^  E.  Frank  Mosher  and  Abiel  W,  K,  Newton^ 
all  of  said  Boston^  wickedly  devising  and  intending  to  cheat  and 
defraud  one  Daniel  Goodnow^  on  the  eighteenth  day  of  JtUy^  in  the  year 
aforesaid,  at  said  Boston^  did  unlawfully  conspire,  confederate,  com- 
bine and  agree  together,  falsely,  knowingly,  designedly  and  fraudu- 
lently, to  cheat  and  defraud  the  said  Goodnow  out  of  a  large  quantity 
of  goods,  wares  and  merchandise,'  and  one  vessel  called  the  ^^Barque 
Western  Sea"  of  the  property  of  him,  said  Goodncw^  that  is  to  say: 
Three  hundred  hzXts  of  cotton,  each  of  the  value  oi  forty  dollars;  one 
hundred  and  twenty-two  bags  of  wool,  each  of  the  value  of  eighty 
dollars;  eight  hundred  and  seventy-three  pounds  of  tea,  each  of  the 
value  of  fifty  cents;  eight  hundred  and  fifty  gallons  of  punch,  each  of 
the  value  of  two  dollars ;  fifty  kegs  of  pickles,  each  keg  the  value  of 
4hree  dollars;  one  machine,  called  a  ** picker,"  of  the  value  of  fifty 
dollars;  x/jc/y  bottles,  each  of  the  value  of  one  dollar;  tit>enty- three  csises 
of  wine,  each  case  of  the  value  of  twenty  dollars;  one  vessel,  called 
the  ^^ Barque  Western  Sea"  of  the  value  oi  four  thousand  eight  hundred 
dollars;  by  means  of  false  and  fraudulent  pretenses  thereafter  to  be 
made  to  said  Goodnow  by  him,  said  Fuller^  that  he,  said  Fuller^  had 
lately  theretofore  received  an  order  from  the  Pepperell  Manufactur- 
ing Company  in  Biddeford^  in  the  State  of  Maine^  to  buy  for  and  on 
account  of  said  company,  for  its  use  in  its  mills  there  in  said 
Biddeford^  the  cotton  hereinbefore  described ;  that  he,  said  Fuller^ 
had  lately  theretofore  received  an  order  from  said  company,  and 
said  company  had  given  him,  said  Fuller^  the  authority  to  buy  for 
said  company,  and  on  its  account,  the  wool  hereinbefore  described, 
and  that  said  company  was  in  the  habit  of  using  said  wool  in 
its  mills  in  said  Biddeford^  and  in  the  manufacture  of  cloth  there 
in  its  said  mills;  that  said  company  there  in  said  Biddefordy  had  a 
shop  and  store  in  which  it  commonly  sold  groceries,  teas  and  wines, 
and  that  said  company  had  given  him,  said  Fuller y  an  order  and  the 
authority  to  buy  for  it,  and  on  its  account,  the  tea,  and  wine,  and 
bottles  hereinbefore  described,  for  sale  by  it,  said  company,  then  in 
its  pretended  shop  in  said  Biddeford\  that  said  company  had  given 
him,  said  Fuller^  an  order,  and  the  authority  to  buy  for  it,  and  on  its 
account,  the  machine  and  picker  hereinbefore  described,  for  use  in 
its  mills  there  in  said  Biddeford\  that  said  company,  because  it  was  in 
difficulty  about  the  rates  of  freight  upon  the  railroads  between  said 
Boston  and  said  Biddeford^  and  because  it  needed  for  use  in  its  busi- 

ants  were  tried,  the  jury  finding  a  ver-  which    the  fraud   was  to    be    accom- 

<lict  of  guilty  against  Fuller  and  Mosher  plished,  are  all  fully  set  forth,  and  the 

and  not  guilty  against  Newton.   Mosher  defendant  is  connected  with  them  all. 

alleged  exceptions,  which  were  over-  A  conspiracy  to  cheat  and  defraud  one 

ruled.     The  court,  by  Allen,  J.,  said:  out  of  his  property  by  means  of  false 

"  The  second  count  of  this  indictment  and  fraudulent  pretenses  is  an  indict- 

•contains  everything  necessary  in  an  in-  able  offense  of  itself.     It  is  not  neces- 

dictment  for  conspiracy,  according  to  sary  to  set  out  any  overt  acts,  or  any 

the  strictest  rules.     The  intention  to  actual  injury  to  the  person  intended  to 

cheat  and  defraud  Goodnow,  the  con-  be  defrauded,  or  any  denial  in  detail  of 

spiracy  to  do  so,  the  property  out  of  the  truth  of  the  various  false  pretenses; 

which  he  was  to  be  cheated,  the  false  the  general  statement  that  the  pretenses 

and  fraudulent  pretenses  by  means  of  were  false  and  fraudulent  is  sufficient." 
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ness  in  said  JBiddeford  a  vessel,  had  authorized  him,  said  Fuller ^  to 
buy  for  it,  and  on  its  account,  a  vessel  in  which  to  ship  and  carry 
all  the  g^oods  and  articles  hereinbefore  described,  from  said  Boston 
to  said  ^tddefordy  and  had  given  him,  said  Fuller^  such  authority  to 
buy  for  its  account  the  vessel  there  called  the  ^''Barque  Western  Sea"; 
that  said  Abiel  W,  K,  Newton^  whom  he,  said  Fuller ^  should  introduce 
and  present  to  said  Goodnow^  and  who  said  Newton^  should  in  the 
presence  of  him,  said  Goodnow  and  said  Fuller^  examine  said  cotton, 
and  said  i^ool,  and  said  wine,  and  said  punch,  and  said  tea,  and  said 
machine,  i^as  the  agent  of  ^\^  Pepper  ell  Manufacturing  Company^  and 
was  the  person,  on  its  behalf,  who  had  given  him,  said  Fuller^  all  the 
aforesaid  orders  and  authority,  and  was  examining  all  said  articles, 
wares,  and  merchandise  for  the  purpose  of  confirming  such  authority 
and  orders  to  him,  said  Fuller^  so  to  be  f^tlsely  pretended  to  said 
Goodno7if\  that  said  E.  Frank  Mosher^  whom  said  ^i;^//fr  should  take' 
to,  and  introduce  and  present  to,  said  Goodnow^  and  who  should  say  to 
said  GoodnoTv  that  the  statements  of  said  Fuller  to  said  Goodnow  about 
him,  said  ATosher^  were  true,  was  the  person  who  had  just  then  been 
sent  by  said  company,  from  said  Biddefordy  to  take  command  of  and 
charge  of  said  vessel,  and  all  the  goods  and  articles  aforesaid,  for 
and  on  behalf  of  said  company,  and  that  said  company  had  just  then 
paid  to  said  Mosher  a  month's  salary  for  such  service,  in  advance,  and 
that  he,  said  Afosher^  had  just  come  in  to  sdiid  Boston  from  sdA^Bidde- 
ford\  that  said  company  desired  him,  said  Goodnmv^  to  make  a 
delivery  of  all  said  goods,  wares,  and  vessel,  upon  a  credit  of  ten  days,  • 
and  to  deliver  the  same  to  said  Mosher^  as  and  for  a  delivery  to  said 
company,  by  him,  said  GoodnoWy  upon  such  credit  to  it,  said  company; 
to  the  great  damage  of  said  GoodnmVy  and  against  the  law,  peace,  and 
digpiity  of  said  Commonwealth, 

\G,  Marstony  District  Attorney.] 

Form  No.  6130. 

(Precedent  in  People  ».  Clark,  10  Mich.  310.)' 

State  of  Afichigany  County  of  Wayne:  January  Term,  a.  d.  i^2\ 
Recorder's  Court  of  the  City  of  Detroit, 

In  the  name  of  the  people  of  the  State  of  Michigany  I,  David  E, 
Harbaughy  prosecuting  attorney  in  and  for  the  said  county  of  Wayne^ 
who  prosecute  for  and  on  behalf  of  the  people  of  the  said  State,  in 
said  court,  come  now  here  and  give  the  court  to  understand  and  be 
informed*  that  one  Charles  Clarky  and  a  certain  other  person,  to  the 
prosecuting  attorney,  aforesaid,  unknown,  late  of  said  city,  on  the  8th 
day  of  JanMU^ryy  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  suxty-iwo^  at  the  said  city  of  Detroity  unlawfully,  falsely,  deceit- 
fully, and  fraudulently,  did  combine,  conspire,  confederate,  and  agree 
together,  by  divers  false  pretenses,  subtle  means  and  devices,  to 
obtain  and  acquire  to  themselves,  of  and  from  one  John  M,  Whelpleyy 
a  sum  of  money,  to  wit,  the  sum  of  ten  dollars,  of  the  moneys  of  said 
John  M.  Whelpleyy  and  to  cheat  and  defraud  him,  the  said  John  M, 

1.  This  information  was  held  sufficient.  See  also  a  form  In  People  v,  Wins- 
low,  39  Mich.  50s- 
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Whelpley,  thereof:  The  said  Charles  Clark  and  th«  other  pers 
known  as  aforesaid,  in  pursuance  of,  and  according  to  sai 
bination,  conspiracy,  coniederatioa  and  agreement  between  tl 
aforesaid  had,  did  on  the  8th  day  oi  January,  a.  d.  \&8S,  at  < 
of  Detroit  aioT^sahd,  by  said  divers  false  pretenses,  subtle  mef 
devices,  unlawfully,  falsely,  deceitfully  and  fraudulently,  obb 
acquire  to  themselves,  of  and  from  the  ssiAJohn  M.  Whelpiey 
the  moneys,  goods  and  chattels  of  the  said  John  Jtf.  Whelp 
pieces  of  current  gold  coin  of  the  United  States  of  Amenc 
piece  of  the  value  of  five  dollars,  with  intent  to  cheat  and  ■ 
the  said  John  M.  Whelpiey  thereof,  to  the  great  damage  of  I 
Whelpiey,  and  contrary  to  the  form  of  the  statute  in  such  casi 
and  provided,  and  against  the  peace  and  dignity  of  the  peopb 
Sute  of  Michigan. 

David  E.  Harbaugh, 
Prosecuting  Attorney  of  Wayne  County,  Mich 

Pont  No.  IS  1 2 1 . 
(Precedent  In  State  v.  Bndy,  107  M.  Car.  6>3.}' 

K  'c^tX-  \  ■'"■^■■^  •="""■  ^•^"  ■^™'  ■'*'■  J' 

The  jurors  of  the  state  upon  their  oath  present  that  N.  P. 
M.  D.  Brady,  R.  D.  Williami  and  /.  W.  H.  Ceekerman,  late 
county  of  Moore,  on  the  IQth  day  of  December,  i857,  at  and 
county  of  Moore,  with  the  intent  to  defraud,  unlawfully,  w 
and  deceitfully  did  conspire  together  to  cheat  and  defraud 
K.  Jackson  of  his  goods  and  chattels,  lands  and  tenements,  c 
to  the  form  of  the  statute  in  such  case  made  and  provid 
against  the  peace  and  dignity  of  the  state. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
present  that  the  said  N.  P.  Brady,  M.  D.  Brady,  R.  D.  I 
and  /.  W.  H.  Coekerrnan,  late  of  the  county  of  Moore,  at  and 
said  county,  oft  the  lOih  day  of  December,  iS87,  with  in 
defraud,  unlawfully,  wickedly  and  deceitfully  did  conspire  t 
to  cheat  and  defraud  William  K.  Jackson  of  his  goods  and  < 
lands  and  tenements,  and  that  the  said  defendants,  in  pursu 
said  conspiracy,  did  falsely  and  fraudulently  pretend  to  sai< 
Jackson  that  two  certain  tracts  of  land  in  Chatham  county,  cc 
gold  mines,  well  Icnowing  that  neither  of  the  said  tracts  of  la 
tained  a  gold  mine;  and  that,  in  pursuance  of  said  cor 
the  said  M.  D.  Brady  did  then  and  there  in  Moore  county  unl 
knowingly  and  designedly  obtain  from  the  said  W.  K.  Jaekson 
money  and  the  said  Jackson's  note  for  $700,  being  then  and  t 
property  of  the  said  Jackson,  and  the  said  N.  P.  Brady  did  t 

1,  The  defendants  moved  to  quash  indictment  was  held  sufflclen 

this  indictment  as  to  each  count  on  the  respects. 

ground  that  it  chatted   no  indictable        t.  The  words  and  figures  en 

offense,  and  that  it  did  not  allege  the  [  ]   will  not  be  found  in   the 

means  by  which  the  cheating  and  de-  case,  but  have  been  added  to  r 

frauding;  were  to  be  effected,  but  the  form  complete. 

1C3  Volum< 


H82*  CONSPIRACY.  St32. 

there  i&  ^^d  county  of  Moore^  unlawfully,  knowingly  and  designedly 
obtain  from  the  said  W.  K.  Jackson  a  certain  tract  of  land  on  De^ 
Rwer  in  Moore  county,  of  the  value  of  %^^000y  being  then  and  there 
the  property  of  the  said  Jackson^  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
oi  the  state. 

[/.  C.^/a^>fe,  Solicitor.]! 

(2)  Bt  Inducing  Surrender  of  Bond  on  Pretended  Conveyance. 

Form  No.  6132.^ 

State  of  Maine. 
Cumberland^  ss.     At  the  Supreme  Judicial  Court  begun  and  holden 
at  P(r//a^  within  and  for  the  county  of  Cumberland^  on  the  last  Tues» 
day  of  Naoember^  in  the  year  of  our  Lord  one  thousand  eight  hundred 

The  jurors  for  said  state  upon  their  oath  present,  that  William  May* 
herry  and  Stephen  P.  Mayberry^  both  of  Cape  Elizabeth^  in  the  county 
of  Cumberland^  laborers,  on  the  twenty-ninth  day  of  June^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  2Lnd  fifty-eighty  unlawfully, 
fraudulently  and  maliciously,  did  conspire,  combine,  confederate  and 
agree  together,  one  Henry  Penfull  to  cheat  and  defraud,  by  then  and 
there  inducing  him,  the  said  Henry  Pennell^  a  certain  bond,  or  writ- 
ing obligatory,  signed  with  the  signature  and  name  and  sealed  with 
the  seal  of  him,  the  said  William  Mayberry,  whereby  he,  the  said  Will- 
torn  Mayberry^  acknowledged  himself  to  be  indebted  to  the  said  Pen- 
«//  in  the  sum  of  eighteen  hundred  dollars,  and  also  three  certain 
promissory  notes,  each  and  all  signed  with  the  signature  and  name 
of  him,  the  said  William  Mayberry^  the  tenor  of  which  said  promissory 
notes  is  to  the  jurors  unknown,  which  said  bond  or  writing  obligatory, 
and  promissory  not|ss,  were  then  and  there  the  property  of  him,  the 
^^  Henry  Pennelly  and  were  then  and  there  of  great  value,  to  wit, 
of  the  value  of  one  thousand  dollars,  and  were  then  and  there,  all  and 
singular  in  full  force,  and  not  revoked,  canceled  nor  paid,  to  surren- 

L  The  words  enclosed  by  [  ]   will  against  the  peace  and  dignity  of  the 
not  be  found  in   the   reported   case,  state  aforesaid,"  was  held  not  to  charge 
but  have  been  added  to  render  the  form  a  conspiracy  punishable  either  at  corn- 
complete,  mon  law  or  under  the  statute  of  the 
t.  This  form,  save  for  the  omission  state  (Rev.  Stat.  (18S3),  c.  126,  g  18), 
of  an  allegation  held  immaterial  by  the  making  it  a  criminal  offense  to  con- 
court,  is  the  second  count  in  the  indict-  spire  to  **  injure  the  person,  character, 
ni«nt  in  State  v.  Mayberry,  48  Me.  218,  business,  or  property  of  another;  or  to 
which  was  held  sufficient.  do  any  illegal  act  injurious  to  the  pub- 
TmifBritnt   Indlatmitt.  —  An    indict-  lie  trade,  health,  morals,  police  or  ad- 
meot  charging    that    the    defendants  ministration  of  public   justice;  or  to 
"  ^^?^   evil^sposed    persons,     and  commit  a  crime  punishable  by  impris- 
devising  and  intending  one  Ow^it  Zaw-  onment  In  the  state  prison."     In  the 
rtna  to  injure  and  defraud,  did  unlaw-  indictment,  if  the  means  by  which  the 
folly  conspire,    combine,   confederate  intended    purpose  was   to  be  accom- 
^d  agree  together  the  said  Owen  Law  plished    be   not  set  out,    the  purpose 
rente  io  injure,  cheat  and  defraud  of  a  itself  should  appear  to  be  illegal.    State 
certain  horse,  the  property  of  the  said  v*  Hewett,  31  Me.  396.    To    the  same 
^^■"^^  lawrence^  of  great  value,  to  wit,  effect  see  State  v.  Clary,  64  Me.  369. 
of  the  value   of  ^nu  hundred  dollars, 
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der,  cancel  and  discharge  under  and  by  means  of  the  false  an 
lent  pretense,  that  he,  the  said  William  Mayberry,  was  then  i 
seised  and  possessed  of  a  certain  parcel  of  land,  with  the 
thereon,  situated  in  Gray,  in  said  county  of  Cumberland,  am 
had  good  right  then  and  there  to  sell  and  convey  the  said 
buildings  to  him,  the  said  Henry  Pennell,  and  that  he,  the  sai< 
Mayberry,  would  then  and  there,  for  the  consideration  of  tl 
der,  cancellation  and  discharge  of  the  bond  or  writing  c 
aforesaid,  and  of  the  three  promissory  notes  aforesaid,  so  as 
held  against  him  by  the  sa.id  PunruJl,  sell  and  convey  the 
buildings  aforesaid  in  Gray  aforesaid,  to  him  the  said  Jlenr^ 
when,  in  truth  and  in  fact,  he  the  said  William  Mayberry^ 
then  and  there  seised  and  possessed,  as  aforesaid,  of  such 
tenements  in  said  Gray,  and  they,  the  said  William  and  : 
Mayberry,  then  and  there  well  knew  that  he,  the  said  Wii 
not  then  and  there  seised  and  possessed  of  said  lands  or  ten< 
said  Gray,  and  that  he,  the  said  William,  then  and  there  had 
right  then  and  there  to  sell  and  convey  to  him,  the  said  h 
ntll,  the  said  lands  or  tenements  situated  in  Gray  afores; 
then  and  there  knowing,  as  aforesaid,  the  falsity  and  fraud 
singular  the  aforesaid  pretenses,  they,  the  said  William  Ma} 
Stephen  P.  Mayberry,  then  and  there,  as  aforesaid,  unlawful! 
lently  and  maliciously,  did  conspire,  combine,  confederate 
together,  him,  the  said  Henry  Penmll,  then  and  there,  as 
by  the  false  and  fraudulent  pretenses  aforesaid,  to  defraud 
against  the  peace  of  the  state  and  contrary  to  the  form  of  t: 
in  such  case  made  and  provided. 

Andrew  Johnson,  F( 
James  Smith,  County  Attorney. 

(8)  By  Making  One  Drunk  and  Playing  Faisely  at  ) 
Form  No.  6133. 
(Precedent  la  State  v.  Younger,  t  E>ev.  L.  (11  N.  Car.)  357. 

KCaption  as  in  Farm  No.  6131.)^ 

The  jurors  for  the  state  upon  their  oath  present,  that  I 
Younger  and  Richard  I.  Cook,  on  [the  tenth  day  of  October, 
\Rutherfordton  in  said  county]  did  combine,  conspire,  confei 
agree,  to  and  with  each  other,  to  cheat  and  defraud  one  i 
out  of  his  goods  and  chattels,  and  in  pursuance  of  the  afore! 
ment,  so  as  aforesaid  between  them  had  and  made,  the  said  J 
Younger  ajtA.  Richard  I.  Cook  did,  at  \Rutherfordion  aforesj 

1.  For  an  indictment  for  a  coniplracy  ant  was  convicted  and  mov 

between  several  persons  to  play  at  a  of  judgment  upon  the.grou 

gnme  so  that  one  of  them  should  seem  indictment  did  not  state  a: 

by  his  playing  to  have  much  less  skill  offense  at  common  law. 

than  be  realty  possessed  soas  to  induce  was   overruled,  and    upon 

a  looker  on  to  play  with  him  and  there-  judgment  was  affirmed. 
by  lose  to  him  his  money,  see  Reg.  v.        S.  The  matter  to  be  sup 

Bailey,  4  Cox  C.  C.  393.  [  ]  will  not  be  found  in   I 

t.  Upon  this  Indictment  the  delend-  case. 

IM  Void 
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and  procure  the  said  Peter  Dyer  to  be  intoxicated,  and  did  then  and 
there  propose  to  him,  the  said  Peter  Dyer  X,o  play  at  a  game  of  cards 
for  money.      By  means  whereof ,  the  said  William  G,  Younger  diVid  Rich- 
ard I,  Cooky  by  falsely,  fraudulently  and  deceitfully  playing  at  the  game 
of  cards,  with  him,  the  said  Peter  Dyer^  for  money,  they,  the  said  Will- 
iam  G.  Younger  and  Richard  I,  Cook^  did  then  and  there  cheat  and 
defraud  him,  the  said  Peter  Dyer ^  out  of  the  sum  [of  twenty  dollars,  law- 
ful money  of  the  United  States.]     And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  aforesaid  William  G,  Younger  dinA 
Richard/.  Cook^  by  means  of  the  aforesaid  combination,  conspiracy,  con- 
federation and  agreement,  so  as  aforesaid,  between  them,  in  manner  and 
form  as  aforesaid  had  and  made,  him,  the  said  Peter  Dyer^  of  the  afore- 
said sum  [of  twenty  dollars]  of  the  goods  and  chattels  of  him,  the  said 
Peter  Dyer^  then  and  there,  in  manner  and  form  aforesaid,  by  falsely, 
corruptly  and  deceitfully  playing  and  gambling  at  the  game  of  cards 
aforesaid,  falsely  and  deceitfully  did  cheat  and  defraud,  to  [the  great 
daaiage  of  him  the  said  Peter  Dyer'\  and  against  the  peace  and  dignity 
of  the  state. 

[^Signature  as  in  Form  No,  6131.)Y 

d.  The  Publie,  by  Uttering  False  Bank  Notes.* 

Form  No.  6x34. 

(Precedent  in  Collins  v.  Com.,  3.  S.  &  R.  (Pa.)  220.)* 

\lvL  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  County  of 
Dauphitty  February  Session,  a.  d.  i8i7. 

County  of  DaupMn^  ss.  The  grand  inquest  of  the  commonwecUth 
of  Pennsylvania  inquiring  for  the  body  of  the  county  of  Dauphin  upon 
their  oaths  and  affirmations  do  present*  that  Thomas  Collins^  John 
Doe  and  Samuel  Shorty  all  late  of  said  county,  on  the^rx/  ^diyoi  Jan- 
uary in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seven- 
teeny  at  the  county  aforesaid  and  within  the  jurisdiction  of  the  said 
court,]*  falsely,  unlawfully  and  wickedly  did  conspire,  combine,  con- 
federate and  agree  among  themselves  to  deceive  and  defraud,  and  to 
cause  to  be  deceived  and  defrauded,  divers  of  the  citizens  of  the 
Commonwealth  of  Pennsylvania^  of  great  sums  of  money,  by  means  of 
false  pretenses  and  false,  illegal,  and  unauthorized  paper  writings, 
in  the  form  and  similitude  of  bank  notes,  which  said  paper  writings 
were  of  no  value,  and  purported  to  have  been  promissory  notes,  bear- 
ing diflferent  dates,  for  the  payment  of  divers  sums  on  demand,  by 

1.  The  matter  to  be  supplied  within  genuine  indigo  of  the  best  quality,  and 

[  ]  will  not  be  found  in  the  reported  so  to  cheat  and  defraud  the  purchasers, 

case.  Com.  v.  Judd,  2  Mass.  329. 

S.  For  othar  Ibniis  of  iadietmonti  for  8.  For  similar  forms  of  indictment 

conspiracy   to  cheat  and  defraud  the  see  Williams  v.   Com.,  34  Pa.  St.  178; 

public  see  as  follows:  Clary  v.  Com.,  4  Pa.  St.  210;  Com.  v. 

^y  means  of  the  circulation  of  a  false  Delany,  i  Grant's  Cas.  (Pa.)  224. 

prospectus    to    induce   them    to    take  4.  The  words  and  figures  enclosed  by 

shares  in  a  worthless  company.    Reg.  [  ]  will  not  be  found  in  the  reported 

r.  Gurney,  11  Con  C.  C.  414.  case,  but  have  been  added  to  render 

By  the  manufacture  of  spurious  in-  the  form  complete. 
digo,  with  intent  to  sell  the  same  as 
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the  Ohio  Exporting  and  Importing  Compaq,  at  their  bank  in  C 
and  to  have  been  signed  by  Z.  Sharp  as  president,  and  y. 
cashier,  when,  in  verity  and  truth,  no  such  banking  company 
and  tiiat  according  to,  and  in  pursuance  of  the  conspiracy,  i 
tion,  confederacy,  and  agreement  among  themselves,  had  : 
said,  the  said  7'ii<imajCi7//t>u^  afterwards  did  fraudulently,  un 
and  deceitfully,  offer,  and  pay,  to  one  Joseph  Preston,  for  the 
of  deceiving  and  defrauding  him,'  the  said  Joseph^  for,  and  a; 
genuine,  and  lawful  bank  note,  one  of  the  aioresaid  false 
and  unauthorized  paper  writings,  in  the  form  and  similitude  < 
note,  partly  written  and  partly  printed,  purporting  to  be  a  pre 
note  for  the  payment  of  ten  dollars,  by  the  Ohio  Exporting 
porting  Company,  to  N.  White,  or  bearer,  on  demand,  at  their 
Cincinnaii,  bearing  date  t\ic[fifteenih  day  oi  Jamtary,  in  the 
our  Lord  one  thousand  eight  hundred  and  sixteen,  and  to  ha 
signed  by  Z.  Sharp,  as  president,  and  /.  Lame,  as  cashier, 
said  Thomas  Covins,  did,  then  and  there,  to  wit,  on  [the  _firs. 
January,  aforesaid,  offer  as  aforesaid],^  and  well  knowing  Uiat 
bank  existed  in  Ciminnati,  or  elsewhere,  as  the  Ohio  Expor 
Importing  Company,  and,  that  the  said  note,  purporting  to  be 
note,  issued  by  the  said  company,  was  of  no  value,  [to  the  evi 
pie  of  all  others  in  like  case  offending  and  against  the  peace  s 
nity  of  the  commomoeaHh  of  Pennsylvania. 

Daniel  Webster,  District  Attom 

e.  The  State. 
P«rai  No.  6135.* 
Georgia,  Richmond  County. 

The  grand  jurors  selected,  chosen  and  sworn  for  the  coi 
Richmond,  to  wit :  (^Here  insert  names  of  Jurors),  in  the  nai 

1.  An  overt  act  charged  to  be  done  conspiracy  to  cheat  either  an  in< 

by  one  conspirator  in  pursuance  of  the  or   class  of  individuals,  or  th< 

conspiracy  is  to  be  considered  as  the  generally;  a  general   allegatioi 

act  of  all.     Collins  -j.  Com.,  3  S.  &  R.  Intent  to  cbeat  and  defraud  is 

(Pa.)  3*0.     But   an    averment    of    an  uncertainly  and  ambiguity,  an 

overt  act   is  not  necessary.     Clary  v.  legation  of  an  overt  act  in  pursi 

Com.,  4  Pa.  St.  310.  the   conspiracy  directed  agains' 

S.  It  is  not  necessary  to  charge  the  ticular  person  will  not  aid  the  d 

actual  defrauding  of  any  person;  pass-  allegation  of  the  conspiracy.    F 

ing,  with  intent  to  defraud,  is  sufficient.  Arnold,  46  Mich.  36E. 

Collins  V.  Com.,  3  S.  &  R.  (Pa.)  210.  8.  The   words   enclosed   tnr  | 

And  the  indictment  may  charge  a  con-  not  be  found  in  the  reporled  q 

spiracy  lo  cheat  or  defraud  the  public  have  been  added  to  render  If 

generally,  without   naming  any   indi-  complete, 

vidual  intended  to  be  defrauded.   Rexi/.  4,  Gtorna. — 3   Code   (1895), 

De  Berenger.  3  M.  &  S.  67;  Rex  v.  Gur-  See  also  %  2BS,  aSg. 

ney,  11  Cox  C.  C.  414;  McKee  v.  Slate,  TrendBQt.  —  I  n    State  v.  Card 

til    Ind.  37S;  Com.   f.  Judd.  3  Mass.  S.  Car.  igs.  the  iadiclment  was 

339:   People  V.  Arnold,  46  Mich.    36B;  counts.     The  first  count  chargi 

Malone"s  Case,  2  C.  H.  Rec.  (N.  y.)33;  the    defendants    were   officers 

Clary  v.  Com.,  4  Pa.  St.  210;  Collinsv.  stale  and  then  charged  [he  cons 

Com..  3  S.  &  R.  (Pa.)230.  setting  forth  tbe  means  in  detail 

But   the   indictment   must  charge  a  second  and  third  couau  were  si 
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behalf  of  the  citizens  of  Georgiay  charge  and  dsxx^^t  John  Doe ^  Samuel 
Short  and  IVilliam  Rufus^  of  the  county  and  state  a^resaid,  with  the 
offense  of  conspiracy,  for  that  the  said  John  Doe^  Samuel  Short  and 
William  J^ujus^  on  th^Jirst  day  of  June^  m  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-seven,  at  the  county  aforesaid, 
did  unlawfully  and  wickedly  conspire  and  agree  to  defraud,  cheat 
and  illegally  obtain  from  the  state  of  Georgia  a,  large  sum  of  money, 
to  wit,  the  sum  of  Jhe  thousand  dollars  of  the  property  and  moneys 
of  the  said  state,  contrary  to  the  laws  of  said  state,  the  good  order^ 
peace  and  dignity  thereof. 

Superior  Court,  a.  d.  i8P7,  )         Daniel  Webster,  Solicitor  General. 
October  Term.  )         Richard  Roe,  Prosecutor. 

8.  To  Commit  Certain  Crimes.^ 

a.  AMuetloB  of  ChllcL 
F^roi  No.  ^Z36.* 

W^  CouS^'  \  ■^"^'"''^  ^°"^'  February  Term,  iSPT. 

The  jurors  for  the  state  upon  their  oaths  present,*  that  on  the 
first  day  of  January,  a.  d.  iW7,  in  the  county  of  Wake,  one  Jane 
White  then  and  there  being  the  child  of  on^John  White,  was  residing- 
with  her  said  father,  John  White,  and  that  then  and  there,  while  the 
said  Jane  White  was  so  residing  with  her  said  father,  John  Doe  and 
Richard  Roe^  both  late  of  said  county,  wilfully,  unlawfully  and  wick- 
edly did  conspire,  combine,  confederate  and  agree  together  to  abduct 
the  said  Jane  White  from,  and  induce  her  the  said  Jane  White  to 
leave,  her  father  aforesaid,  the  hdXA  John  White,  she  the  saidya^i^ 

tially  the  same  as  the  first.  These  January^  in  the  year  of  our  Lord  one 
counts  were  objected  to,  but  were  sus-  thousand  eight  hundred  and  seventy^ 
tained  as  sufficient.  The  fourth  count  four^  with  force  and  arms,  at  Columbia^ 
was  excepted  to  on  the  ground  that  the  in  the  county  and  state  aforesaid, 
statement  of  the  means  to  be  employed  unlawfully,  falsely,  fraudulently  and 
was  insufficient,  but  the  exceptions  corruptly  did  conspire,  combine,  con- 
were  overruled.  The  court,  upon  a  federate  and  agree  together,  by  divers 
careful  review  of  the  authorities,  dis-  false  pretenses  and  indirect  means,  to 
tinguished  clearly  between  conspiracies  cheat  and  defraud  the  said  state  of 
to  defraud  a  private  person  and  those  South  Carolina  of  a  large  sum  of  money, 
formed  for  the  purpose  of  defrauding  to  wit,  of  the  sum  oi  four  thousand  doU 
the  public.  Conspiracies  of  the  latter  lars,  to  the  great  damage  of  the  said 
class  are  indictable  in  themselves,  and  state  of  South  Carolina,  to  the  evil  ex- 
hence  no  allegation  of  the  means  to  be  ample  of  all  others  in  like  case  offend- 
employed  is  necessary,  the  rule  being  ing,  and  against  the  peace  and  dignity 
otherwise  in  respect  to  conspiracies  to  of  the  state." 

defraud   a   private    person.     See  also        1.  For  requisites  of  indictment  gener- 

State  V.  Rickey,  9  N.  J.  L.  293.  ally  see  supra^  note  i,  p.  140. 

The  fourth  count  was  as  follows,  to        8.  North    Carolina,  —  Code  (1883),  § 

wit:  974.     Under  this  statute  it  is  not  neces- 

**  And  the  jurors  aforesaid,  upon  their  sary  to  aver  that  the  defendant  was 

oaths    aforesaid,    do    further    present:  not  a  nearer  relation  to  the  child  than 

iXiax  Richard  H.  GUaves^  Samuel  J,  Lee  ^  the   person   from   whose  custody   she 

Josephus    Woodruffs   A.    O,  Jones    and  was  abducted.     State  v,  George,  93  N. 

Francis  L.  Cardoza^  late  of  the  county  Car.  567. 
and  state  aforesaid,  on  the  tenth  day  of 
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White  then  and  there  being  under  the  age  of  fourteen  years,  to  wit, 
of  the  age  of  ten  years,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state. 

Daniel  Webster^  Solicitor. 

b.  AbortioiL 

Form  No.  6z37.i 

In  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  County  of  Dela- 

ware^  February  Session,  a.  d.  i8P7. 
County  of  Delaware^  ss. 

The  grand  inquest  of  the  commomvealth  of  Pennsylvania^  inquiring 
for  the  body  of  the  county  of  Delaware^  upon  their  respective  oaths 
and  afl&rmations,  do  present  that  John  Doe^  Samuel  Short  and  Peter 
Sharpy  all  late  of  said  county,  being  persons  of  evil  minds  and  dis- 
positions, on  the  first  day  of  January ^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-seveny  at  the  county  of  Delaware 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully 
and  wickedly  did  conspire,  combine,  confederate  and  agree  together, 
in  and  upon  the  body  of  one  Rachel  Roe  an  assault  to  make,  with  a 
wicked  intent,  to  wit,  to  cause  and  procure  the  said  Rachel  Roe  to 
miscarry  and  to  bring  forth  a  certain  child  with  which  she  was  then 
big  and  pregnant,  dead,  to  the  great  damage  of  the  said  Rachel  Roe^ 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present  that  the  said  John  Doe^  Samuel  Short  and 
Peter  Sharpy  being  such  persons  as  aforesaid,  on  the  day  and  year  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully  and 
wickedly  did  conspire,  combine,  confederate  and  agree  together,  to 
cause  and  procure  the  said  Rachel  Roe  to  miscarry  and  to  bring 
forth  a  certain  child,  with  which  she  was  then  big  and  pregnant,  dead, 
to  the  great  damage  of  the  said  Rachel  Roe,  And  the  jurors  aforesaid, 
'  upon  their  oaths  and  affirmations  aforesaid,  do  further  present  that  the 

1.  This  form,  irom  Whart.  Prec.  (2d  Elizabeth  Cross  was  then  pregnant  and  ' 

ed.)i  P-  470,  is  based  on  the  counts  in  that  in  due  course  of  nature  she  would 

Com.  V.  Demain,  6  Pa.  L.  J.  29,  Bright,  be  delivered  of  a  child  begotten  by  the 

(Pa.)  441*  which  were  sustained  on  spe-  saidyii;^^  Howe^  and  wickedly  Intend- 

cial  demurrer  by  the  supreme  court  of  ing    and    contriving  to  conceal   such 

Pennsylvania.  pregnane v   and  to    prevent  such    her 

Woman  not  Pregnant.  —  A  woman  who  delivery  m  due  course  of  nature,  on 
believes  herself  to  be  with  child  but  not  June  /,  i%8g,  did  aiiiongst  themselves 
being  with  child  conspires  with  other  unlawfully,  knowingly,  and  wickedly 
persons  to  administer  drugs  to  herself  conspire,  combine,  confederate,  and 
or  to  use  instruments  on  herself  with  agree  together  feloniously  and  unlaw- 
intent  to  procure  abortion  is  liable  to  fully  to  procure  the  miscarriage  of  the 
be  convicted  of  conspiracy  to  procure  said  Elitabeth  Cross  by  unlawfully  ad- 
abortion.  Reg.  V.  Whitchurch,  24  Q.  ministering  to  and  causing  to  be  taken 
B.  D.  420,  8  Am.  Cr.  Rep.  i.  The  in-  by  her  certain  noxious  things,  and  by 
dictment  in  this  case  was  as  follows:  unlawfully  using  certain  instruments 
"  The  jurors,  etc.,  present  that  Thomas  and  other  means,  with  intent  to  procure 
IVilliam  Whitchurch^  John  Howe^  and  the  miscarriage  of  the  said  Elizabeth 
Elizabeth  Cross  ^  belie  vfng  that  the  said  Cross"    The  indictment  also  set  out  a 
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said  defendants,  in  pursuance  of  and  according  to  the  said  conspiracy, 
coml>ination,   confederacy  and  agreement  between  them,  the  said 
defendants  as  aforesaid,  had,  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in  and 
upon  the  body  of  the  said  Rachel  Roe^  then  and  there  being  pregnant 
and  b>ig  with  a  certain  other  child,  did  make  an  assault,  and  her  the 
said  J^achel  Roe  then  and  there  did  bruise,  wound  and  ill  treat,  so  that 
her  life  was  thereby  greatly  despaired  of,  and  a  certain  instrument 
made    of  silver  or  other  metal,  in  the  shape  and  form  of  a  hook,  up 
and  into  the  womb  and  body  of  the  said  Rachel  Roe  then  and  there 
wickedly,  violently  and   inhumanly,  did  force   and   thrust,  with   a 
wicked  intent  to  cause  and  procure  the  said  Rachel  Roe^  as  aforesaid, 
to  miscarry  and  abort  as  aforesaid,  and  to  kill  and  murder  the  said 
child,  by  reason  whereof,  and  by  means  of  which  the  said  last-men- 
tioned premises,  the  said  child  was  killed,  and  its  life  destroyed  and 
taken   away  in  its  mother's  womb;  and  the  ssXd  Rachel  Roe^  after- 
wards, to  wit,  on  the  tenth  day  oi  January ^  in  the  year  aforesaid,  mis- 
^^^iedand  was  aborted  of  the  said  child,  being  2l  female  child,  to  the 
^^at    injury  of  the  said  Rachel  Roe^  to  the  evil  example  of  all  others 
^^  tile  like  case  offending,  and  against  the  peace  and  dignity  of  the 
^^^"^^'^^^mvealth  of  Pennsylvania. 

Daniel  Wehstety  District  Attorney. 

e.  Assault  and  Battery.^ 

Form  No.  6x38. 
(Precedent  in  Com.  v,  Putnam,  29  Pa.  St.  296.)* 

V*^   ^Ixe  Court  of  Quarter  Sessions  of  the  Pectce  for  the  County  of  Erie^ 
^   -f^ebruary  Sessions,  a.  d.  i857. 

^j-^^Xinty  of  Erie^  ss.    The  grand  inquest  of  the  commonwealth  of  Penn- 

^\oci.i»a  mquiring  for  the  county  of  Erie  upon  their  respective  oaths 

•^ti^  affirmations  do  present  that  Francis  Putnam  aud  Samuel  Shorty 

late  of  said  county,  on  the  second  ddij  oi  January  in  the  year  of  our 

number  of  acts  done  in  pursuance  of  him  a  great  bodily  injury,  in  violation 
the  conspiracy,  which  are  not  set  forth  of  law;  and  in  pursuance  of  said  con- 
in  the  case  as  reported.  spiring  together  said    defendants  did, 
1.  Preoedonti.  —  See    also  forms   in  in    the  night-time,   feloniously    decoy 
State  V,  Ripley,  31    Me.  386;  State  v,  said  Charles  BtancAard  a,wsiy  from  his 
l^ille,  12  Mmn.  164;  Reg.  v.  Denew,  14  home  and  family,  and  into  the  public 
How.  St  Tr.  895.  highway,  and  did  then  and  there  felo- 
In  State  v,  Ormiston,  66  Iowa  143,  5  niously  assault,  ill  treat,  and  tar  and 
Am.  Cr.  Rep.  113,  an  indictment  drawn  feather  the  said  Charles  Blanchard,** 
under  Iowa  Code  (1897),  §  5059,    was        2.  On   trial  the  jury  found   the  de- 
held  not  bad  for  duplicity  when  the  fendants  **  guilty  in  manner  and  form 
charging  par   was  in  the  words  follow-  as  they  stand  indicted,"  but  the  court, 
ing,  to  wit:  on  motion  of  defendant's  counsel,  ar- 
**Ca/vin    Ormiston,    David  Ormiston  rested   the  judgment  on   the    ground 
and  Charles  Bramer  did  wickedly  and  that  a  conspiracy  to  commit  an  assault 
maliciously  conspire  together  with  in-  and  battery  is  not  an  indictable  offense, 
tent  wrongfully  to  injure  the  person  and  This  judgment,  however,  was  reversed 
character  oi  one  Charles  Blanchard,  and  by  the  supreme  court  and  the  record 
to  assault  the    said  Charles  Blanchard  remitted  for  further   proceedings    ac- 
with  the  felonious  intent  to  inflict  upon  cording  to  law. 
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Lord  one  thousand  eight  hundred  and  fifty^seven^'Y  ^^^  force  and 
arms,  at  the  county  of  Erie  aforesaid,  unlawfully  and  wickedly  did 
conspire,  combine,  and  confederate,  and  agree  together,  and  with 
divers  other  evil  disposed  persons  whose  names  are  unknown  to  the 
jurors  aforesaid,  unlawfully  to  attempt  and  endeavor  to  commit  an 
assault  upon  Andrew  Z.  Haskell^  then  and  there  being  in  the  county 
of  Erie  aforesaid,  and  him,  the  said  Andrew  Z.  Haskell^  to  beat, 
bruise,  wound,  and  maltreat,  and  other  wrongs  to  him,  the  said  An- 
drew Z.  Haskell^  in  his  person  to  do  and  inflict,  against  the  peace  and 
dignity  of  the  commonwealth  of  Pennsyhania, 

[C  W.  Kelso,  District  Attorney.]^ 

d.  BreaUBg  JaiL 
(1)  To  Escape. 

Form  No.  6x39.* 

(Commencing  as  in  Form  No,  6122,  and  continuing  down  to  *)  that 
William  Murray,  David  Terry,  and  Charles  Burlingham,  all  of 
Bangor  in  the  county  of  Penobscot,  on  the  first  day  of  April,  i8P7, 
were  persons  lawfully  confined  in  the  county  jail  in  Bangor,  in  the 
county  aforesaid,  then  and  there  lawfully  detained  in  the  custody  of 
the  keeper  of  said  prison,  by  divers  legal  processes  then  in  force 
against  them,  and  that  they,  the  said  William  Murray,  David  Terry, 
and  Charles  Burlingham,  unlawfully  contriving  and  intending  to 
break  down,  demolish,  prostrate  and  destroy  part  of  the  wall  belong- 
ing to  and  inclosing  the  said  prison,  and  thereby  unlawfully  to  effect 
the  escape  of  themselves,  the  said  William  Murray^  David  Terry,  and 
Charles  Burlingham,  and  divers  other  prisoners  then  lawfully  con- 
fined in  said  prison  and  in  the  custody  of  the  keeper  thereof  from 
and  out  of  the  same,  on  the  first  day  of  April  aforesaid,  at  Bangor 
in  the  county  aforesaid,  did  unlawfully  conspire,  combine,  confederate 
and  agree  among  themselves,  and  meet  together  for  the  purposes 
aforesaid,  and  being  so  assembled  and  met  together,  did  then  and 
there,  in  pursuance  of  the  conspiracy,  combination,  confederacy  and 
agreement  aforesaid,  so  as  aforesaid  had  among  themselves,  unlaw- 
fully and  wickedly  began  to  break  down,  demolish,  prostrate  and 
destroy  part  of  the  said  wall  with  intent  thereby  unlawfully  to  effect 
the  escape  of  themselves  so  there  confined  in  the  said  prison  and  in 
the  custody  of  the  keeper  thereof,  against  the  peace  (concluding  as  in 
Form  No,  6122), 

1.  The  words  enclosed  by  [  ]  will  court  held  that  the  principal  charge 
not  be  found  in  the  reported  case,  but  was  the  conspiracy,  and  that  the  break- 
have  been  added  to  render  the  form  ing  of  the  floors,  etc.,  were  alleged  as 
complete.  evidence  of  the  consummation  of  the 

2.  This  form  is  based  on  the  indict-  project,  and  that  the  conspiracy  to 
ment  in  State  v.  Murray,  15  Me.  100,  commit  a  misdemeanor  was  not  merged 
in  which  case  the  defendants,  having  in  the  commission  of  it,  and  the  ex- 
been  found  guilty,  filed  exceptions.     It  ceptions  were  overruled. 

was  objected  that  the  indictment  was        See   also  forms  in  Davis*  Prec.  106, 
bad  in  that  it  charged  two  crimes,  con-     107;  3  Chit.  Cr.  L.  1150,  1151. 
spiracy  and    prison    breach,   but    the 
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(2)  To  Injure  or  Kill  Prisoner. 
Fonn  No.  6 140  J 

{Commencing  as  in  Form  No.  6186^  and  continuing  down  to  *)  that 
heretofore  and  at  the  time  of  committing  the  offense  hereinafter  men- 
tioned one  John  IVAitcwas  a  prisoner  lawfully  confined  in  the  county 
jail  of  the  county  of  IVa^,  situated  at  Raleigh  in  the  county  aforesaid, 
and  lawfully  detained  by  the  keeper  of  the  said  jail  under  a  charge  of 
rape^  and  Uiat  John  Doe^  Richard  Roe^  and  Samuel  Shorty  all  of  the 
county  of  ^a>^  aforesaid,  and  divers  other  persons  to  the  jurors  afore- 
said unknown,  on  the  ^rj/ day  of  January ^  a.  d.  i897,  at  the  county 
aforesaid,  unlawfully  and  wickedly,  did  conspire,  combine,  confederate 
and  agree  together  to  break  and  enter  the  said  jail  and  place  of  con- 
finement for  the  purpose  of  killing®  the  said  John  IVhile,  he,  the  said 
John  White^  so  being  a  prisoner  and  confined  m  said  jail  as  aforesaid, 
against  (concluding  as  in  Form  No.  6136}. 

e.  Bnrsrlary, 

Form  No.  6  x  4  z  • 

(Precedent  in  Scudder  v.  State,  62  Ind.  14.)* 

[In  the  Jefferson  Circuit  Court  of  Indiana  of  the  November  Term,  a.  d. 
1 877. 

1.  North  Carolina, -^LtLWS  (1893),  c.  intent  to  depriye  the  said  £.  H.  Newlon 

461,  g  X.  and/.  K.  Williams  of  the  value  of  the 

S«  Orotherwise  injuring  the  prisoner,  same,  and  to  appropriate  the  same  to 

N.  Car.  Laws  (1893),  c.  461,  g  i.  the  use  of  them,  the  said  Peter  Brovmy 

8.  This  form  is  sufficient  under  Horn-  Sam    Mason^   Henry   Helm^    and    Bob 

er's  Stat.  Ind.  (1896),  g  2139.  White ^  certain   goods   and   groceries, 

Flrteedtnt.  —  In  Brown  v.  State,  2  Tex.  of  the  value  of  one  hundred  dollars, 

App.  1x5,  it  was  held  that  in  an  indict-  the  property  of  the  said  E.  H.  New^ 

ment  for  conspiracy  the  same  degree  of  Ion  andy.  K,  Williams^  they,  the  said 

particularity  is  not  required  in  charging  Peter  Brovtn^  Sam  Mason^  Henry  Helm^ 

an  unexecuted  conspiracy  as  in  charg-  and  Bob  White ^  did,  on   the  day  and 

ing  an   executed  one.     The  charging  date  aforesaid,  in  the  county  aforesaid, 

part  of  the  indictment,  which  was  held  fraudulently,  maliciously,  and  unlaw- 

to    be   sufficient  (see  Tex.  Pen.   Code  fully  conspire,  combine,   confederate, 

<i895),  §  953  et  seq.\  was  in  the  words  and  positively  agree  together,  between 

and  figures  following,  to  wit:  and  amongst  themselves,  by  force  and 

*•  On  the  igih  day  otjune^  A.  D.  one  in  the  night-time,  to  burglariously  enter 
thousand  eight  hundred  and  seventy-six ^  the  said  store-house  of  the  said  E,  H. 
the  SAid  Peter  Brown,  Sam  Mason, Henry  Newlon  andy.  K.  Williams,  then  and 
Helm,  and  Bob  White,  being  persons  of  there  situate  as  aforesaid,  with  the  in- 
evil  minds  and  dispositions,  wickedly  tent  as  aforesaid  to  fraudulently  take, 
devising,  and  intending  fraudulently,  steal,  and  carry  away  the  goods  and 
burglariously,  and  by  force  10  break  groceries  as  aforesaid,  of  the  value  of 
and  enter,  in  the  night-time,  the  store-  one  hundred  dollars,  the  property  of  the 
house  of  E.  H,  Newlon  andy.  JC.  Will-  said  E,  H.  Newlon  andy  K.  Williams, 
iams,  composing  the  commercial  firm  without  their  consent  and  with  the  in- 
of  £.  H.  Newlon  dr*  Co.,  situated  in  said  tent  to  deprive  the  said  E,  H.  Newlon 
Harrison  coanty,  with  the  intent  to  andy  AT.  Williams  oi  the  value  of  the 
fraudulently  take,  steal,  and  carry  away  same,  and  to  appropriate  said  goods 
from,  and  out  of,  the  possession  of  the  and  groceries  to  the  use  of  them,  the 
said  E.  H.  Nrtplon  and  J.  K.  Williams,  said  Peter  Brown,  Sam  Mason^  Henry 
and  without  their  consent,  and  with  the  Helm^  and  Bob  White J*^ 
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State  of  Indiana  '\ 

against 
Edward  D,  Scudder^  George  Scott  and  [ 

Jacob  BatchelLY  J    • 

The  grand  jurors  for  the  county  of  Jefferson  upon  their  oath  pre- 
sent, that  Edivard  D.  Scudder^  George  Scott  and  Jcuob  Batchell^  on  the 
26th  day  of  December y  A.  D.  i877,  at  said  county  of  Jefferson^  did  unlaw- 
fully and  feloniously  unite,  combine,  conspire  and  agree  together  and 
among  themselves,  and  each  of  them  with  the  others,  for  the  purpose 
of  feloniously  and  burglariously  breaking  and  entering,  in  the  night- 
time, into  the  storehouse  of  one  Frederick  W,  Hoblizel  then  and  there 
situate,  with  the  intent  the  moneys,  goods  and  chattels  of^  the  said 
Frederick  W,  Hoblizel  then  and  there  being,  to  [feloniously]'  steal, 
take  and  carry  away,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided^  and  against  the  peace  and  dignity  of  the  state  of 
Indiana. 

[y.  F,  Bellamy^  Prosecuting  Attorney.]^ 

f.  Destroying  Property. 
(1)  Dwelling-house. 

Form  No.  6x42.^ 

State  of  Vermont^      \ 
Rutland  County,  ss.  ) 

Be  it  remembered  that  at  a  term  of  the  County  Court  begun  and 
held  at  ^f/Z/a/!^^  within  and  for  the  county  of  7?i^/^»^  aforesaid,  on  the 
tenth  day  of  May^  a.  d.  i8P7,  the  grand  jurors  within  and  for  said 
county  of  Rutland  upon  their  oath  present,  \,\\zX,John  Doe^  Samuel 
Short  and  William  Rufus,  all  late  of  Rutland^  in  the  said  county  of 
Rutland^  on  the  Jlrst  day  of  Aprils  a.  d.  i8P7,  at  the  county  aforesaid, 
did  unlawfully  and  wickedly  conspire  together  for  the  purpose  and 
with  the  intent  violently  and  forcibly  to  burn  and  destroy  the  dwelling- 
house  of  one  John  JVhite,  situate  at  Rutland  in  the  said  county,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 

1.  The  words  enclosed  by  [  ]  will  of  a  larceny.  It  was  so  held  also  in 
not  be  found  in  the  reported  case,  but    Smith  v.  State,  93  Ind.  67. 

have  been  added  to  render  the  form  4.   Vermont,  —  Stat.    (1894),   §   5052. 

complete.  This  statute  makes  it  a  criminal  offense 

2.  Kind  and  Value  of  Ck)ods.  —  An  in-  to  conspire  to  kill,  maim  or  wound  any 
dictment  for  a  conspiracy  to  commit  person,  or  to  rob  any  person,  corpora- 
burglary,  with  the  intent  to  steal,  take  tion  or  community,  or  to  burn,  blow 
and  carry  away  the  personal  property  of  up  or  otherwise  destroy  any  bank 
a  person  named,  is  not  defective  for  building,  store,  factory,  dwelling  or 
failing  to  state  the  kind  or  value  of  the  other  building,  or  depository  of  prop- 
goods  intended  to  be  stolen.  Reinhold  eny,  or  a  railroad  car  or  engine,  or  any 
V.  State,  130  Ind.  467.  vessel,  steamboat  or  other  water  craft, 

8.  The  indictment  in   this  case  was  finished  or  unfinished,  for  use  in  navi- 

held  insufficient  because  it  alleged  an  gable  waters. 

intent  to  **  steal,  take,"  etc.,  instead  of  See  a  similar  statute  in  ConnecHcut 

'*  to  feloniously  steal,  take,"  etc.,  in  ac-  relating  solely  to  public  property.  Conn, 

cordance  with  the  statutory  definition  Gen.  Sut.  (1S88),  §§  1421,  1422. 
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(2)  Railroad  Tracks. 

Form  No.  6x43.^ 

(^C^ifmmenctng  as  in  Form  No.  6128,  and  continuing  down  to  ♦)  feloni- 
ously did  conspire  and  combine  to  take  up,  injure  and  destroy  a  cer- 
taii*   ^Iroad  track  belonging  to  the  Illinois  Central  Railroad  Company^ 
thc*"^  situate,  which  said  track  was  then  and  there  necessary  to  the 
[^^c-   '^^  ^^  said  railroad,  contrary  to  (concluding  as  in  Form  No,  6128), 

g.  Murder.* 
Form  No.  6x44. 

(Ala.  Crim.  Code  (1886),  §  4899,  No.  29.)^ 

THe    SUte  of  Alabama, )  ^.      ,  ^^^^^  ^gp^ 

j^^^^^^-tf<  county.  )  . 

Ttx^  grand  jury  of  said  county  charge  that,  before  the  finding  of 
this  Indictmenty  yoAn  I>0€  ditid  Samuel  Short  conspired  together  to 
Qi^lstiivfully,  and  with  malice  aforethought,  kill  Richard  Roe^  against 
the  peace  and  dignity  of  the  State  of  Alabama, 

Daniel  Webster,  Solicitor  of  the  third  circuit 

Form  No.  6x45.^ 

Pulaski  Circuit  Court. 
3^Jk£  State  of  Arkansas 
against 
j€^Itn  Doe  and  Richard  Roe.  , 

Tile  grand  jury  of  Pulaski  county,  in  the  name  and  by  the  authori- 
ty, of  the  state  of  Arkansas,  accuse  John  Doe^dSid  Richard  Roe  of  the 
crim^  qI  conspiracy,  committed  as  follows,  viz:  The  said  John  Doe 
anci  Jtichard  Roe,  on  theyfrx/day  oi  June,  a.  d.  i8P7,  in  the  county 
^^""esaid,  did  then  and  there  unlawfully  agree  and  conspire  together 
*^J^ 5^ lawfully  and  with  malice  aforethought  kill  and  murder  one  John 
\J^^^t  then  and  there  being  in  the  peace  of  the  state,  and  in  pursu- 
J^^^  of  the  said  agreement  and  conspiracy,  and  as  an  advance  thereto,* 
y^  the  said  John  Doe  and  Richard  Roe,  did  then  and  there  lie  in 
^^t.  forthe  said  John  White,  with  intent  to  kill  and  murder  him,  the 
^3]kd  John  White,  as  aforesaid,  which  said  murder  they,  the  said  John 
poe  and  Richard  Roe,  did  not  then  and  there  commit,*  against  the 
peace  and  dignity  of  the  state  of  Arkansas. 

Daniel  Webster,  Prosecuting  Attorney. 

1.  IlHnois, — Starr  &  C.  Anno.  Sut.  4.  ^riaiixAr.— Sand.  &  H.  Dig.  (1894), 

(1896).  c.  38,  8  187.  §  1506. 

1  For  other  forms  of  indictment  for  5.  Under  the  statute,  the  conspirators 

conspiracy  to  commit  murder  see  Rex  must  make  some  advance  toward  com- 

V.  Glennan,  26  How.  St.  Tr.  438;  Rex  mitting  the  felony. 

V.  Dunn,  26  How.  St.  Tr.  839;  State  v,  6.  Under  the  Arkansas  statute  (Sand. 

Tom,  2  Dev.  L.  (13  N.  Car.)  569.  &  H.  Dig.  (1894),  ^  1506),  a  conspiracy 

For  conspiracy  to  murder  unborn  in-  to  commit  a  felony  is  not   indictable 

fant    Reg.  v.  Banks,  12  Cox  C.  C.  393.  after  the  felony  has  been  committed. 

1  AloMma,  —  Crim.  Code  (1886),  gg  It  is  therefore  necessary  to  allege  in  the 

4n>7t  4008.  indictment  that  the  felony  which  the  de- 
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h.  Proeorlnr  DolllMiwiit  ef  Toons  Female. 

(Pmedent  in  Reg.  v.  Mmra,  4  Cox  C  C.  435,  i  Bog.  L.  *  Eq.  sSi.]' 

Borough,  town  and  Countj'  oi  the  ) 
town  of  Souikampian,  to  wit.       \ 

The  jurors  for  our  lady  the  Queen,  upon  their  oath  and  affirmation, 
present,  that  Mary  Ann  Mean,  late  of  the  parish  of  St.  Mary,  in  the 
town  and  county  of  the  town  aforesaid,  single  woman,  being  a  person 
3f  wicked  and  depraved  mind  and  disposition,  and  contriving  and 
:raftily  and  deceitfully  intending  to  debauch  and  corrupt  the  morals 
jf  one  Johanna  Carroll,  as  hereinafter  mentioned,  and  to  seduce  her 
into  an  infamous  and  wicked  course  of  life,  heretofore,  and  after  the 
passing  of  a  certain  act  of  Parliament  for  the  better  [M'eventing  the 
[leinous  offense  of  procuring  the  defiling  of  women,  to  wit,  on  the  l^tk 
day  of  Novemhtr,  in  the  year  of  our  Lord  i850,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  town  and  county  aforesaid,  did  know- 
ingly, deceitfully,  and  unlawfully  attempt  and  endeavor,  as  much  as 
in  her  lay,  to  procure  the  said  Johanna  Carroll  then  and  there  being  a 
child  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  oifijteen 
^ears,  an  orphan,  and  a  servant  out  of  place,  to  have  illicit  carnal  con- 
nection with  a  man,  to  wit,  a  certain  man  whose  name  is  to  the  jurors 
aforesaid  unknown,  by  then  and  there  knowingly  and  unlawfully, 
falsely  and  fraudulently  pretending  and  representing  to  the  said 
/ohanna  Carroll  that  she,  the  said  Mary  Ann  Mears,  was  the  friend  of 
the  saidyi^^inna  Carroll,  and  knew  her  father  and  mother,  and  that 
If  she,  the  said  Johanna  Carroll,  would  go  home  with  her,  the  said 
i^ary  Ann  Mears,  she  the  said  Mary  Attn  Mears  would  keep  her  until 

[endants  are  charged  irith  coaeptring  wit,  of  the  age  olfiflem  jreari,  to  bave 

to  commit  was  not  committed.     EUcy  illicit  carnal  coanection  with  a  man,  to 

V.  State.  47  Ark.  JTS.  wit,  with  a  certain  man  whose  nameit 

1.  It  was  held  in  this  case  tbat  (h$  to  the  jurors  aforesaid  unknown." 
prisoners  were  rightly  convicted  of  a         This  form,  while  charging  anoffenM 

conspiracy  under  Slat.  I3  &  13  Vice,  at  common  law,  was  drawn  under  the 

c.  76.  and  Ihatlhey  might  have  been  in-  provisions  of  the  Criminal  Law  Amend- 

dicted  for  the  offense  at  common  law.  ment  act  (14  &  15  Vict.,  c.  100).     It  is 

Fnoadonti. —  For      indictments      for  unnecessary  to  state  any  venue  in  the 

similar  conspiracies   see  5  Cox   C.  C.  body  of  the  indictment,  the   venue  in 

Appendix  viii;  Rex  v.  Grey,  g  How.  St.  the  margin  being  sufficient.     Nor  is  it 

Tr.   137;  and  6   Cox  C.   C.   Appendix  necessary  to  allege  that  the  oflensewa* 

Ixxix,  where  the  indictment  is  as  fol-  committed  "with  force  and  arms"  or 

lows;  "against  the  peace."  To  adapt  the  form 

" Stafford! hirt,  \      The  jurors  for  our  to  American  practice,  the   venue  and 

to  wit.         [    Lady    the    Queen,  usual  conclusion  should  be  added. 
upon  their  oath  present  titiaXjakn  Dae        Joinder  of  Connts,  —  A  countforacon- 

and  Rithari  Ret,  on  ^t  first  day   of  spiracy  to  induce  a  female  to  have  illicit 

ftittr,\-a  the  year  of  our  Lord  iSfj,  did  criminal  intercourse  maybe  joined  with 

between     themselves    conspire,    com-  counts  charging  the  abduction  of  the 

bine,  confederate   and   agree  together  said  female  for  the  purpose  of  prostltu- 

wickedly,  knowingly  and  designedly,  tlon  and  detaining  her  against  her  will 

to  procure,    by   false  pretenses,   false  in  a  house  of  prostitution,  although  the 

representations  and   other   fraudulent  former  offense  is  a  misdemeanor  and 

raeaos,  ant  Jam  Grty.  then  being  a  girl  the  others  a  felony.    Herman  k.  People, 

under  the  age  of  twenty-one  years,  to  131  III.  564. 
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sbe  th^  ^^^  Johanna  Carroll^  could  get  a  place,  and  that  she,  the  said 
ulfy  ^^^  MearSy  would  herself  try  all  she  could  to  get  her  a  place; 
and  t>y  then  and  there,  under  such  false  and  fraudulent  pretenses  and 
representations,  taking  her,  the  said  Johanna  Carroll^  to  the  home  of 
the  said  Mary  Ann  Mears^  and  keeping  her  there  for  a  long  space  of 
ume,  an<l  soliciting  her  and  trying  to  induce  her  then  and  there  to 
h&TC  illicit  carnal  connection  with  the  said  man;  whereas,  in  truth  and 
ra  {act,  the  said  Mary  Ann  Mears  was  not  the  friend  of  the  said  Jo- 
hanna  Carroll^  and  the  said  Mary  Ann  Mears  did  not  intend  to  take, 
and  did  not  take,  the  said  Johanna  Carroll  home  with  her  to  keep  her, 
the  ssdd  Johanna  Carroll^  till  she,  the  said  Johanna  Carroll^  could  get  a 
p\ace,  or  till  she,  the  said  Mary  Ann  Mears^  could  obtain  a  place  for 
W,  but  craftily  and  subtly,  with  the  wicked  design  and  purpose,  by 
the  said  false  and  fraudulent  pretenses,  representations,  and  means 
aforesaid,  to  procure  the  said  Johanna  Carroll  to  have  connection  with 
a  man  as  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.     And  the  jurors  aforesaid,  upon  their  oath  and 
affirmation  aforesaid,  do  further  present  that  Amelia  Chalky  late  of  the 
parish  aforesaid,  in  the  town  and  county  aforesaid,  laborer,  at  the  time 
of  the  committing  of  the  said  misdemeanor  by  the  said  Mary  Ann 
Mears  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  town  and  county  aforesaid,  the  said  Maty  Ann  Mears 
to  do  and  commit  the  said  misdemeanor  wickedly,  knowingly,  and  un- 
lawfully did  aid,  abet,  and  assist,  contrary  to  the  form  of  the  statute  in 
snch  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.     And  the  jurors  aforesaid,  upon  their 
oaths  and  affirmation  aforesaid,  do  further  present,  that  the  said  Mary 
^nHAfearsa,nd  the  said  Amelia  Chalky  afterwards,  to  wit,  on  the  said  Hth 
%  of  November^  in  the  year  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid^  in  the  town  and  county  aforesaid,  knowingly,  wick- 
^^ly,  and  unlawfully,  did,  by  false  pretenses,  false  representations,  and 
other  fraudulent  means,  attempt  to  procure  the  said  Johanna  Carroll^ 
then  and  there  being  a  child  under  the  age  of  twenty-one  years,  to 
^t,  of  the  age  oi  fifteen  years,  to  have  illicit  carnal  connection  with 
a  man,  to  wit,  a  certain  man  whose  name  is  to  the  jurors  aforesaid 
unknown,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
P^^^^ded,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
^Q  dignity.     And  the  jurors  aforesaid,  upon  their  oath  and  affirma- 
tion aforesaid,  do  further  present,  that  the  said  Mary  Ann  Mears  and 
the  said  Amelia  Chalk  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, with  force  and  arms,  at  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  did,  between  themselves,  conspire,  combine,  con- 
federate, and  agree  together,  wickedly,  knowingly  and  designedly,  to 
procure  by  false  pretenses,  false  representations,  and  other  fraudulent 
means,  the  said  Johanna  Carroll^  then  being  a  poor  child  under  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  to  have  illicit 
carnal  connection  with  a  man,  to  wit,  a  certain  man  whose  name  is  to 
tfee  jurors  aforesaid  unknown,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 
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L  Proenrlnff  Elopement  of  a  Minor  Daughter. 

Form  No.  6x47.* 

(Commencing  as  in  Form  No,  SlSJfy  and  continuing  dawn  to  ♦)  that  at 
the  time  of  the  commission  of  the  several  grievances  hereinafter 
mentioned  and  for  a  long  time  before,  at  said  county,  one  Jane  M. 
Nevin^  a  daughter  of  David  Nevin  and  Maria^  his  wife,  of  said  county, 
was  a  minor  under  the  age  of  twenty-one  years,  and  was  dwelling 
and  residing  in  the  family  of  her  said  father,  and  under  his  paternal 
care,  guardianship,  protection,  instruction,  control,  authority,  and 
employment.  And  the  said  jurors  on  their  said  oaths  and  affirma- 
tions, do  further  present,  that  Joseph  Mifflin^  late  of  the  said  county, 
yeoman,  Robert  C,  JfaySy  late  of  said  county,  physician,  and  David H, 
Culbertson^  late  of  said  county,  yeoman,  being  persons  of  evil  minds 
and  dispositions,  together  with  divers  other  evil -disposed  persons  to 
the  jurors  aforesaid  unknown,  on  the  eighth  day  of  June^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-three^  at  the 
county  aforesaid,  with  force  and  arms,  etc.,  unlawfully,  wickedly, 
falsely,  maliciously,  and  injuriously  did  conspire,  combine,  confeder- 
ate, and  agree  together  to  cause,  effect,  produce,  and  procure  the 
elopement  and  escape  of  the  said  Jane  M,  Nevin  from  the  house, 
family,  guardianship,  protection,  control,  care,  authority,  and  employ- 
ment of  her  said  father,  the  said  David  Nevin,  without  the  consent  of 
her  said  father,  and  against  his  will ;  and  in  pursuance  and  furtherance, 
and  according  to  the  said  conspiracy,  combination,  confederacy,  and 
agreement  between  them,  the  said  Joseph  Mifflin,  Robert  C.  Hays  and 
David  H,  Culbertson,  as  aforesaid  had,  did,  on  the  night  between  the 
tenth  and  eleventh  days  of  June,  in  the  year  aforesaid,  at  said  county, 
entice,  persuade,  cause,  procure  and  assist  the  said  Jane  M,  Nevin  to 
elope,  escape,  and  depart  from  her  said  father's,  the  said  David  Nevin' s, 
house,  family,  care,  guardianship,  protection,  authority,  control, 
and  employment,  secretly,  covertly,  and  without  his  leave,  con- 
sent, or  approbation,  and  against  his  will,  the  s^^6.Jane  M.  Nevin 
then  and  there  still  being  a  minor  under  the  age  of  twenty-one  years; 
to  the  great  damage  of  the  said  David  Nevin,  and  of  his  said  minor 
daughter,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  and  dignity  of  the  commonwealth  of 
Pennsylvania,    . 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  the  said  Joseph  Mifflin,  Robert  C  Hays  and  Da- 
vid H,  Culbertson,  together  with  divers  persons  to  the  jurors  aforesaid 
unknown,  being  persons  of  evil  minds  and  dispositions,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  with  force 
and  arms,  etc.,  unlawfully,  wickedly,  deceitfully,  maliciously,  and  in- 
juriously did  conspire,  combine,  confederate  and  agree  together  to 
cause,  induce,  persuade  and  procure  the  said  Jane  M,  Nevin,  the  said 
Jane  M,  Nevin  then  and  there  being  a  minor  under  the  age  of  twenty- 
one  years,  and  dwelling  and  residing  in  the  house  and  family  of  her 

1.  This  form,  given  in  Whart.  Prcc.  Mifflin  v.  Com.,  5  W.  &  S.  (Pa.)  461. 

(2d  ed.),  p.  489,  is  the  indictment  which  For  a  similar  indictment  see  Respublica 

was  sustained  on  error  by  the  supreme  v,  Hevice,  2  Yeates  (Pa.)  114 
court  of  Pennsylvania  in   the  case  of 
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father,  David  Nemtiy  and  under  his  paternal  care,  guardianship,  pro- 
tection, control  and  authority,  to  escape,  elope  and  depart  from  her 
^^  father's  house,  family,  care,  guardianship,  protection,  and  con- 
tf^^>  without  her  said  father's  consent,  and  against  his  will,  with  the 
^i?^*  purpose  and  intent  that  she,  the  said  Jane  M.  Nevin^  might  be 
L^^d  in  marriage  with  one  Charles  M,  Reynolds^  without  the  consent 
tjf     ^Approbation  and  against  the  wish  and  will  of   the  said  David 
.  ^in,  and  in  violation  of  his  lawful  and  parental  rights  and  authority. 
K\idL  the  jurors  aforesaid,  oh  their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  the  said  Joseph  Mifflin^   Robert  C,  Hays 
and  Dmd  H.  Culbertson^  with  the  said  other  persons  unknown,  in 
pursuance  and  furtherance  of  and  according  to  the  said  conspiracy, 
combination,  confederacy  and  agreement  between  them,  the  said 
Joseph  Mifflin^  Robert  C,  Hays  and  David  H.  Culbertson^  as  aforesaid 
had,  did,  on  the  night  between  the  tenth  and  eleventh  days  oijune^  in 
the  year  aforesaid,  about  the  hour  of  one  o'clock,  at  Shippensbury^  in 
said  county,  and  within  the  jurisdiction  of   this   court,  wickedly, 
falsely,  maliciously,  unlawfully  and  injuriously  entice,  persuade,  cause, 
procure,  aid,  and  assist  the  said  Jane  M,  Nevin  to  elope,  escape  and  de- 
part from  her  said  father's  house,  family,  care,  guardianship,  protection, 
control  and  authority,  in  the  company  and  along  with  the  said  Charles 
M.  Reynolds^  and  secretly  and  without  the  knowledge,  approbation, 
and  consent,  and  against  the  will  of  the  said  David  Nevin^  with  the 
view,  purpose  and  intent  that  she,  the  said  Jane  M,  Nevin^  should  be 
joined  in  marriage  with  the  said  Charles  M,  Reynolds^  without  the 
consent  and  against  the  will  of  her  said  father;  and  with  the  same 
intent  and  purpose,  and  in  furtherance  of  and  according  to  the  said 
conspiracy,  combination,  confederacy  and  agreement,  the  said  Joseph 
^ifflin^  Robert  C.  Hays  and  Daind  H.  Culbertson  and  other  persons 
unknown,  then  and  there  did  aid,  assist,  abet  and  co-operate  with 
the  said  Jane  M.  Nevin  and   Charles  M,  Reynolds^    secretly   and 
covertly  to  carry  away  and  remove  a  large  quantity  of  clothing, 
goods  and  chattels  of  the  said  David  Nevin^  and  to  place  the  said 
y««  M.  Nevin  and  the  said  goods,  chattels  and  clothing  within  and 
upon  a  certain  railroad  car  then  and  there  passing,  so  that  the  said 
Jaiu  M,  Nevin  might  be  swiftly  and  secretly  conveyed  and  carried 
away  and  transported  beyond  the  pursuit  and  protection  of  her  said 
father,  with  the  intent,  view  and  purpose  aforesaid ;  to  the  great  dam- 
age of  the  said  David  Nevin^  to  the  evil  (concluding  as  in  Form  No, 

]•  Proeuring  Marriage  Falsely  to  Appear  of  Record. 

Form  No.  6x48. 

(Precedent  in  Com.  v.  Waterman*  122  Mass.  44.)^ 

[Gmmoftwealth  of  Massachusetts, )  At  the  Superior  Court  begun 

County  of  Suffolk,  \  ^^'        and  holden  at  Boston,  within 

and  for  the  county  of  Suffolk,  on  the  second  Monday  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-six?^ 

1*  This  indictment  was  held  to  suffi-    be  found  in  the  reported  case,  but  have 
cfently  charge  ao  indictable  ofifense.  been  added  to  render  the  form  com- 

ii  The  Words  enclosed  by  [  ]  will  not    plete. 
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The  jurors  for  the  commonwealth  of  Massaehusetts,  on  their  oath 
present,  that  Edgar  R.  B(iilerworth,  Maud  M.  Walertnan,  Lizzie 
Douglass,  Henry  M.  Ingraham  and  Moses  S.  Marsfiail,  all  of  said  Bos- 
_  ton,  on  the  sixteenth  day  of  March,  in  the  year  one  thousand  eight 
hundred  and  seventy-five,  3X  Boston,  aforesaid,  with  wicked  intent  to  . 
cause  it  falsely  to  appear  of  record  that  one  Roderick  D.  Richardson 
was  lawfully  married  to  said  j/ijuif,  and  with  intent  to  injure  said 
Richardson  thereby,  and  to  prevent  said  Richardson  (he,  said  Richard- 
son, then  and  ever  since  being  an  unmarried  man)  from  contracting 
any  marriage,  except  with  said  Maud,  and  with  intent  to  cheat  and 
defraud,  unlawfully  and  wickedly  did  combine,  conspire,  confederate 
and  agree  together  that  said  J/iirtAj// should  then  and  there  apply  in 
person  lo  Nicholas  A.  Apollonio,  the  registrar  of  births,  deaths  and 
marriages,  duly  appointed  and  qualified,  in  said  city  oi  Boston,  to  record 
all  facts  concerning  marriages,  and  should  falsely  represent  to  said 
registrar  that  he,  said  Marshall,  was  said  Roderick  D.  Richardson  (said 
Richardson  then  being  a  citizen  of  said  Boston,  other  than  said  Mar- 
shall), and  should,  in  the  office  of  said  registrar  in  said  Boston,  give 
notice,  and  state  that  said  Richardson  and  said  Maud  were  both  then 
residents  of  said  Boston,  and  that  said  Richardson  and  Maud  then  in- 
tended shortly  to  be  joined  in  marriage  at  said  Boston,  and  should 
request  and  obtain  from  said  registrar  the  certificate  of  said  notice 
in  such  case  required  by  law  to  be  given  by  said  registrar;  that  there- 
after at  said  Boston,  said  Butterworth  (he,  said  Butterworth,  being  then 
and  there  a  justice  of  the  peace  for  said  county  of  Suffolk,  duly  com- 
missioned and  qualified!  should  falsely,  and  before,  and  without  any 
marriage  between  s^ia  Maud  and  said  Richardson,  with  a  certain 
certificate  and  writing  under  the  hand  of  and  signed  by  him,  the  said 
Butterworth,  as  such  justice,  purporting  to  be  a  copy  of  a  truthful 
and  genuine  record  of  a  marriage,  therein  falsely  alleged  to  have 
been  solemnized  by  said  Butterworth,  as  such  justice  at  said  Boston, 
between  said  Richardson  and  said  Maud,  pursuant  to  said  notice,  and 
said  certificate  to  be  obtained  from  said  registrar  in  manner  and  form 
as  aforesaid;  and  that  said  Douglass  and  Ingraham  should  thereupon 
falsely  and  publicly  pretend  to  have  been  present  at  such  marriage 
as  witnesses  thereto;  and  that  said  ^nui/ should  thereupon,  without 
the  knowledge  of  said  Richardson,  cause  to  be  delivered  such  copy  of 
record  of  marriage  (signed  by  said  Butterworth  as  aforesaid)  to  said 
registrar,  at  his  said  office,  for  record,  as  and  for  a  true  and  genuine 
copy  of  a  truthful  and  genuine  record  of  marriage,  and  that  thereafter 
said  Maud  should  publicly  assume  to  be  the  wife  of  said  Richardson, 
and  that  the  said  Butterworth,  Douglass,  Ingraham  and  Marshall 
should  declare  such  assumption  to  be  just  and  true  within  their 
own  knowledge;  and  t&e  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  then  and  there,  in  pursuance  of  said  conspiracy 
and  agreement,  said  Marshall  did  then  and  there  apply  to  said  regis- 
trar, and  give  said  notice,  and  then  and  there  pretend  to  be  said 
Richardson,  and  did  then  and  there  receive  such  certificate  of  said 
notice  from  said  registrar;  and  said  Butterworth  did  thereafter,  to  wit, 
on  said  day,  at  ?,a^A  Boston,  as  such  justice,  write  and  sign  such  false 
copy  of  record  as  and  for  a  true  certificate  and  copy  of  a  truthful  record 
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of  marriage^  and  said  Douglass  ^n^Ingraham  did  then  and  there  pub- 

J/cJy  declare  themselves  to  have  been  witnesses  of  such  marriage,  and 

said  Maud  did  thereafter  cause  said  writing,  signed  by  said  Butter- 

Win-thy  to  be  duly  entered  and  recorded  in  the  office  of  said  registrar, 

at  said  Boston ;  and  said  Maud  did  thereafter  publicly  say  and  aver 

falsely*  t^at  she,  said  Maud,  was  the  lawful  wife  of  said  Richardson^ 

and    sa-id  Butterworth,  Douglass,  Ingraham  and  Marshall  did  declare 

the  same  to  be  true  as  of  their  own  knowledge. 

Whereas,  in  truth  and  in  fact,  said  Marshall  X^atn  and  there  was  not 
said  /Roderick  D,  Richardson,  but  said  Richardson  was  a  man  other  than 
said  M^^rshall\  and  said  Roderick  did  not  then  and  there,  nor  did  he 
at  any  time,  intend  to  be  joined  in  marriage  with  said  Maud\  nor  did 
said  JZichardson  desire  said  notice  to  be  given  to  said  registrar  by  said 
Marshall,  or  by  any  other  person,  or  by  himself,  said  Richardson-,  nor 
did  be,  said  Richardson,  at  any  time  before  said  notice  was  given  as 
aforesaid,  know  that  the  same  was  to  be  given;  and  whereas,  in  truth 
and  fact,  said  Richardson  was  never  joined  in  marriage  by  said  Butter- 
worth  to  said  Maud,  nor  was  he,  said  Richardson,  ever  married  to  any 
person  whomsoever,  nor  was  there  any  truthful  record  of  any  mar- 
riage between  said  Maud  and  said  Richardson,  all  of  which  said  But- 
terworth,  Douglass,  Waterman,  Ingraham  and  Marshall  2X  the  time  they 
so  conabined,  confederated  and  agreed  together,  and  at  the  time  they 
committed  the  acts  hereinbefore  set  forth,  then  and  there  all  well  knew. 
And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
^»d  -Butterworth,  Marshall,  Ingraham,  Douglass  and  Waterman,  at  said 
Boston^  on  said  sixteenth  of  March,  did  unlawfully  combine,  conspire, 
confederate  and  agree  together,  by  the  means  and  in  form  aforesaid, 
to  cause  said  Richardson  falsely  to  appear  of  record  to  be  married  to 
^^^  -^aud,  against  the  law,  peace  and  dignity  of  said  commonwealth. 

[W,  C,  Loring,  District  Attorney.]^ 

k.  Robbery. 

Form  No.  6x49. 

(Precedent  in  Landringham  v.  State,  49  Ind.  187.)* 
jgi  .'^  the  Marion  Criminal  Circuit  Court  of  Indiana,  of  the  June  Term, 

*^'«/^  of  Indiana 

^j-j^^^  grand  jurors  for  the  county  of  Marion,  and  State  of  Indiana, 

^^   their  oath  present  that  James  Landringham  on  the  12th  day  of 

g^-^^^^^r,  A.  D.  i87^  at  and  in  the  county  of  Marion,  and  State  afore- 

>  <lid  unlawfully  and  feloniously  unite,  combine,  and  conspire  with 

t^  *  Hie  words  and  figures  enclosed  by  gether  to  unlawfully  take  one  thousand 

\}^^  Hot  in  the  reported  case,  but  have  dollars  in  money,  the  property  oi Julius 

^'i  added  to  render  the  form  complete.  C    Hudspeth^   from    his    person,    and 

^  This  form  is  sufficient  under  Horn-  against  his  will,  by  violence  to  his  per- 

^sStat.  Ind.  (1896),  §  2139.  son,  or  by  putting  him  in  such  fear  as 

Under  the  Alabama  statutes,  an  in-  unwillingly  to  part  with    the   same." 

dictment  was  held  good  which  charged  Thompson  v.  State,  106  Ala.  67,  9  Am. 

tbat  the    defendants   **  conspired    to-  Cr.  Rep.  199. 
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Thomas  King^  for  the  purpose  of  making  an  assault  upon  one  TJionuis 
J,  Barlow^  and  for  the  purpose  and  with  the  intent  then  and  there 
of  feloniously  and  forcibly  taking  from  the  person  of  the  said  Barlow 
[by  violence,  and  putting  in  fear  the  said  BarlowY  ten  United  States 
treasury  notes,  of  the  denomination  of  ten  dollars  each  and  of  the 
value  of  ten  dollars  each  {and  other  notes^  describing  them\  all  of  said 
notes  being  the  personal  goods  of  said  Barlow^  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Indiana, 

\J,  M,  Cropsey^  Prosecuting  Attorney.]^ 

Form  No.  6x50, 

(Precedent  in  People  v.  Richards,  67  Cal.  412,  6  Am.  Cr.  L.  Rep.  42.)' 

In  the  Superior  Court  [of  the  county  of  Santa  Clara^  State  of  Cali- 
fornia^  Monday^  the  seventh  day  oi February y  iS85. 
The  People  of  the  State  of  California  \ 

against  I  Information.]^ 

John  Richards,  \ 

John  Richards  is  accused  by  the  district  attorney  of  the  county  of 
Santa  Clara^  State  of  Calif ornia^  by  this  information,  of  conspiracy, 
committed  as  follows: 

The  said  John  Richards^  on  or  about  the  9th  day  of  September^  a.  d. 
i&J-^  at  the  county  and  state  aforesaid,  did  conspire  with  ont  David 
DaviSy  feloniously  and  by  means  of  force  and  fear  to  take  certain 
bank  checks  to  and  of  the  value  of  ^IdfiOO  from  the  person  and 
immediate  presence  of  one  Henry  Miller^  the  owner  thereof,  against 
the  will  of  the  sd^d  Henry  Miller '."^  and  immediately  theretofore,  and 
for  the  purpose  of  said  taking,  to  compel  said  Henry  Miller^  by  means 
of  force  and  fear,  to  draw,  make,  and  sign  said  checks;  and  said 
defendant  in  pursuance  of  said  conspiracy,  and  to  efifect  the  object 
thereof,  did  on  or  about  the  date  last  named,  proceed  from  the  town 
of  Hollister^  in  the  county  of  San  Benito^  State  of  Calif ornia^  to  the 
city  of  Gilroy^  in  the  county  of  Santa  Clara^  in   said  State,  and  did 

1.  The  words  enclosed  by  [  ]  were  not  void.  Landringham  v.  State,  49  Ind. 
in  the  precedent,  which  on  that  account  186;  Scudder  v.  State,  62  Ind.  13;  Mil- 
was  held  insufficient.  In  accordance  ler  v.  State,  79  Ind.  19S. 
with  the  terms  of  the  statute  defining  8.  The  words  and  figures  enclosed  by 
robbery,  the  indictment  should  have  [  ]  will  not  be  found  in  the  reported 
used  the  words  * '  by  violence  "  or  case,  but  have  been  added  to  render  the 
*' putting  in  fear.'*  And  an  indictment  form  complete. 

under  the  Indiana  statute  must  describe  8.  The  superior  court  sustained  a 
the  particular  felony  intended  to  be  demurrer  to  this  information  on  the 
committed  with  the  same  substantial  ground  that  there  must  be  two  persons 
accuracy  as  would  be  necessary  in  an  at  least  joined  as  defendants,  but  on 
indictment  for  such  felony.  Landring-  appeal  the  supreme  court  after  a  full 
ham  V.  State,  49  Ind.  186;  State  v.  Mc-  review  of  the  authorities  reversed  the 
Kinstry,  50  Ind.  465;  Scudder  v.  State,  judgment  and  remanded  the  cause  with 
62  Ind.  13;  Miller  v.  State,  79  Ind.  198;  direction  to  the  court  below  to  over- 
Smith  V,  Sute,  93  Ind   67.  rule    the    demurrer    and    require    the 

The  proviso  formerly  contained  in  defendant  to  plead  to  the  indictment, 

the  act  that  it  should  not  be  necessary  4.  The  language  of  the  statute  defin- 

Co  charge  the  particular  felony  intended  ing  robberv  is  here  used.    See  Cal.  Pen. 

CO  be  committed  is  unconstitutional  and  Code  (1897),  §  211. 
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arm  and  disguise  himself,  and  on  the  IBth  of  September^  i8<f4»  did  set 

/orth  from  said  city  of  Gilray  along  the  road  leading  therefrom  to 

the  certain  place  in  the  county  last  aforesaid,  known  as  Pacheco  Pass^ 

there  to  lie  in  wait  for  said  Henry  Miller^  and  consummate  the  pur- 

nose  of  the   said  conspiracy,  contrary  to  the  form,  force,  and  effect 

of  the  statute  in  such  cases  made  and  provided,  and  against  the 

ncacc  a^^  dignity  of  the  people  of  the  State  of  CcUifomia, 

'^^  [/.  H,  Campbell,  District  Attorney.  ]i 

L  Seduction  by  Sham  Marriage.' 

Form  No.  6x51. 
(Precedent  in  State  v,  Savoye,  48  Iowa  562.)^ 

\l^isf^ct  Court  of  the  County  of  Allamakee, 

3.^ainst  I 

Charles  Savoye  and  | 

Conra^^  Arnold.y  J 

The  jurors  of  the  grand  jury  of  the  State  of  Iowa  within  and  for 

said  county  of  Allamakee,  legally  convoked,  impaneled,  tried,  sworn 

and  charged,  in  the  name  and  by  the  authority  of  the  State  of  loiva, 

upon  tKeir  oaths  do  aver,  find  and  present  that  Charles  Savoye  and 

Conrad  Arnold,  at  and  within  said  county,  on  or  about  the  15ih  day 

oi  Augusly  1875,  with  force  and  arms  unlawfully,  wickedly,  deceitfully, 

maliciously  and  injuriously,  did  conspire,  combine,  confederate  and 

agree  together,  to  cause,  induce,  persuade  and  procure  one  Afary 

Ellen  Elizabeth  Stielsmith,^   commonly   known   as  Elizabeth  or  Lizy 

Stielsmtt/i,  she  the  said  Lizy  Stielsmith  then  and  there  being  a  minor 

under  the  age  of  twenty-one  years,  to  wit,  nineteen  years  old,  to  go 

with  them,  the  said  Charles  Savoye  and  Conrad  Arnold,  with  the  view, 

purpose  and  intent,  with  the  intention  of  bringing  about  a  sham 

marriage  or  pretended  marriage  between  her,  the  said  Lizy  Stielsmith, 

and  him^  the  said  Charles  Savoye,  and  thus  bring  about  the  seduction 

of  her,  the  said  Lizy  Stielsmith,  in  violation  of  law.* 

[/,  F,  Mcjunkin, 
County  Attorney  of  Allamakee  County.]^ 

^  I  ^*^c  words  enclosed  by  [  ]  will  not  of  the  conspirators  to  be  authorized  to 

^^^^^ound  in  the  reported  case,  but  have  celebrate  the  marriage,  who  actually 

pl^/^    ^ded  to  render  the  form   com-  performed    the    ceremony,   in    conse- 

^  ^^  quence  of  all  of  which  the  daughter 

Ben  ^f^^t  In^^taiitntf. — An  indict-  and  her  parents  were  deceived,  and 

ai)^  ^    is  unobjectionable  both  in  form  she  cohabited  with  her  pretended  hus- 

cy   £^^bstance  which  alleges  a  conspira-  band.     State  v.  Murphy,  6  Ala.  765. 

/ro(>^*9cl7  and  fraudulently  to  seduce  8.  This  indictment  was  held  to  suffi- 

an  ^    tier  virtue  and  carnally  to  know  ciently  charge  a  conspiracy  to  commit 

catj^*^  tnarried  female  by  procuring  the  a  crime. 

m^^l^tst  o(  herself  and  parents  to  her  4.  Previom  Charaoter  of  Wonutn.  —  It 

an^l^^e  with  one  of  the  conspirators,  was  held  in  this  case   unnecessary   to 

spi^^^^lien,  in  furtherance  of  such  con-  charge  that  the  woman  was  unmarried 

•i^^iT^^y^  producing:  a  forged  license,  as-  and  of  a  previously  chaste  character, 

at^^^^them  of  its  genuineness,  falsely  5.  AooompUshmnit  of  Purpose.  —  This^ 

^^adalently  representing  another  indictment  contained    another  county 
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m.  SoUdtlDff  Bribes.' 
Form  Ho.  6153. 
(Precedent  In  Cora.  v.  Smith,  163  Mass.  413.)* 
\(CffmtiK>King  as  in  Form  No.  6121,  and  continuing  down  to  *)]•  *  •  • 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present  that  Horace  I.  Pinkkam,  Charles  H.  Cox,  Fred  H.  Cale,  George 
O.  Tiilon,  miliam  IV.  Nam,  Charles  H.  Cray,  and  Hadley  H.  ffoyt,  all 
of  Haverhill  in  said  county  of  Fssex,  at  Hai'erhill  in  said  county  of 
Essex,  on  the  Tuesday  next  after  xh^z  first  Monday  of  December  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three,  to  wit,  oa 
tii^fi/lh  day  of  December  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  mnely-three,  said  fifth  day  of  December  being  the  day 
of  the  annual  monidpa)  election  of  the  city  of  Haverhill,  a  municipal 
corporation  duly  established  by  law  and  located  within  said  county  of 
Essex,  were  severally  duly  elected  by  the  qualified  voters  of  the  city 
at  large,  voting  in  their  respective  wards,  as  aldermen  of  said  city, 
to  severally  hold  their  said  offices  as  aldermen  for  one  year  from  the 
first  Monday  of  January  next  following  the  said  fifth  day  of  December 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three, 
and  until  a  majority  of  the  new  board  should  be  elected  and  qualified 
in  their  places,  said  first  Monday  of  January  being  the  first  day  of 
January  in  the  year  of  our  Lord  one  thousand  eight  hundred  aiKl 
ninety-four,  the  said  Horace  I.  Pinkham  being  then  and  there  at  said 
annual  municipal  election  chosen  from  and  by  the  qualified  voters  of 
the  city  at  large,  the  said  Charles  H.  Cox  being  then  and  there  at  said 
annual  municipal  election  selected  from  the^rj/ ward  of  said  city, 
the  said  Fred  H.  Cote  being  then  and  there  at  said  annual  municipal 
election  selected  from  the  second  ward  of  said  city,  the  said  George  O. 
Tilton  being  then  and  there  at  said  annual  municipal  election  selected 
from  the  third  ward  of  said  city,  the  said  William  fV.  Ham  being  then 
and  there  at  said  annual  municipal  election  selected  from  the  fourth 
ward  of  said  city,  the  said  Charles  H.  Cray  being  then  and  there  at 
said  annual  municipal  election  selected  from  the  ^/f/y^  ward  of  said 
city,  and  the  said  Hadley  H.  Hoyt  being  then  and  there  at  said  annual 
municipal  election  selected  from  the  sixth  ward  of  said  city,  and  that 
the  said  Horace  I.  Pinkham,  Charles  H.  Cox,  Fred  H.  Cate,  George  O, 
Tilton,  William  W.  Ham,  Charles  H.  Cray,  and  Hadley  H.  Hoyt  there- 
after, to  wit,  on  the  said  first  day  oi  January  in  the  year  last  afore- 
said, severally  duly  qualiRed  as  such  aldermen,  and  then  and  there 
severally  became  and  were  municipal  officers,  to  wit,  aldermen  of  said 
city  of  Haverhill,  and  thenceforward  severally  continued  to  be  muni- 
cipal ofificers,  t6  wit,  aldermen  of  said  city  of  Hanerhill,  until  the  day 

alleging  the  accomplishment  of  the  ob-  sufficient  see  Shircliff  v.  State,  96  Ind, 

ject  of    the    conspiracy  in  pursuance  36^. 

thereof,  but  this  count  is  omitted  in  the  2.  This  is  the  second  count  of  the  in- 

lexl,  as  the  court  held  that  it  was  Im-  dictmeni,  on  which  the  defendants  were 

material    on    an   indictment    for   con-  properly  convicted, 

spiracy  whether  the  object  iniended  be  8.  The  matter  to  be  supplied  wiihin 

accomplished  or  not.  the  [  ]  and  the  first  and  third  counts  of 

1.  Brltwrj.  —  For    indictment    for    a  the  indictment  are  not  set  out  in  the 

conspiracy    to    commit    bribery    held  reported  case. 
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of  tb^  finding  of  this  indictment;  and  that  at  the  said  annual  miuhl- 

--J3I  election  of  said  city  of  Haverhill^  holden  on  the  said  fifth  day 

^^ jy^c€^er  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

nin^iy'^^^^^'*  at  said  Hdverhilly  the  legal  voters  of  said  city  of  Hcpuer- 

^£//  duly  voted   to  authorize  the  granting  of  licenses  for  the  sale  of 

jj^^^jticating  liquors  in  said  city  of  Haverhill  for  the  year  commencing 

Q^  X\\c^  Jirst  day  of  May  in  the  year  of  our  Lord  one  thousand  eight 

\ixincireci  and  ninety-four^  by  then  and  there  at  said  annual  municipal 

election  duly  and  by  lawful  majority  vote,  voting  **Yes"  upon  the 

question,  "  Shall   licenses  be  granted  for  the  sale  of  intoxicating 

liquors  in  this  city?  "  the  warrant  for  said  annual  municipal  election 

duly  containing  an  article  providing  for  a  vote  upon  said  question, 

ifherel>y  the   mayor  and   aldermen   of  said  city  of  Haverhill^  duly 

elected  and  qualified,  and  holding  their  offices  for  one  year  from  the 

jSrrf  Afonday  of  January  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ninety-four^  and  until  a  majority  of  the  new  board  should 

be  elected  and  qualified  in  their  places,  might  lawfully  grant  licenses 

of  the  first  five  classes  for  the  sale  of  intoxicating  liquors  for  the  year 

commencing  on  the  first  day  of  May  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ninety-four. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent that  Fred  M.  Smith,  oi  Boston  in  the  county  of  Suffolk  and  said 
Ccntfnanwealthy  Charles  A,  Kimball,  Fred  H,  Cate,  George  O,  Tilton, 
William  W,  Ham,  and  Hadley  H  Hoyt,  all  of  said  Haverhill,  in  said 
5^Qnty  of  Essex,  did,  at  said  Haverhill,  on  the  first  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-four, 
then  and  there  well  knowing  the  premises,  unlawfully  and  maliciously 
conspire,  combine,  confederate,  and  agree  together,  and  with  divers 
other  persons  whose  names  to  the  jurors  are  unknown,  to  unlawfully 
^^onsel,  solicit,  incite,  and  procure  divers  persons  who  should  there- 
/S-  ^^^y  make  applications  to  said  mayor  and  aldermen  of  said  city 
^^^^erhill  for  licenses  of  any  of  the'  first  five  classes  to  sell  intpxi- 
tin^  liquors  in  said  Haverhill,  for  the  year  commencing  on  tht  first 
JY  of  jfay  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
.  ^^"l/lwr,  and  whose  names  and  a  further  description  of  whom  are 
^r  ^^   jurors  unknown,  unlawfully  and  corruptly  severally  to  give 
Ijjj^^nd  gratuities,  to  wit,  certain  sums  of  money,  the  amount,  value, 
^  1    ^tirther  descriptions  of  which  said  sums  of  money  are  to  the  jurors 
^a^^^y  to  the  said  Fred  H  Cate,  George  O,  Tilton,  William  IV. 
sai^'*    and  Hadley  H,  Hoyt,  they  then  and  there  being  aldermen  of 
If^        5^'ty  of  Haverhill  as  aforesaid,  the  said  applications  for  licenses 
■•  5y  1^*1  intoxicating  liquors  being  then  and  there  matters  which  might 
jff   3iy^  thereafter  come  and  be  brought  before  them,  the  said  Fred 
V^^^ie,  George  O,  Tilton,  William  W,  Ham,  and  Hadley  H  Hoyt,  in 
p^J^**  oflScial  capacities  of  aldermen  as  aforesaid,  with  intent  on  the 
^^  Of  said  divers  persons  who  should  make  applications  for  licenses 
V  -.^^Oresaid  then  and  there,  by  the  gifts  and  gratuities  aforesaid,  to 
^^^^tice  the  acts,  votes,  opinions,  decisions  and  judgments  of  the 
^^  J^red  H.  Cate,  George  O,  Tilton,  William  W.  Ham,  and  Hadley  H. 
?y^}  in  their  official  capacities  of  aldermen  as  aforesaid,  upon  the 
^d  applications  for  licenses  to  sell  intoxicating  liquors  m  said 
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Haverhill  thereafter  to  be  duly  made  as  aforesaid,  against  the  peace 
of  said  Contmonwealth  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

[  W.  H.  Moody,  District  Attorney.  ] 

4.  To  Hinder  Trade  or  Gommeree.* 

ft.  By  Formation  of  Trust. 
Form  No.  6153. 
(Precedent  In  Hmlhawmjr  v.  Sute,  (Tex.  Crim.  App.  iSg6)  36  S.  W.  Rep.  465-)* 
[In  the  Name  and  by  the  Authority  of  the  State  of  Texas. 

The  grand  jurors  for  the  county  of  McLennan,  sute  aforesaid, 
duly  organized  as  such  at  the term,  a.  d,  \%&S,  of  the  District 

1.  Tot  ttatatM  making  it   a   mlsde-  employment  in   violation  of  contract, 

meanor  lo  conspire  to  commit  any  act  Reg.  v.  Bunn,  19  Cox  C.  C.  316. 

Injurious  to  trade  or  commerce  see  as  By   workmen   to  prevent   their   em 

follows:  ployers  from  retaining  and  employing 

Cali/amia.  —  Pen.  Code  (18S7),  g  183.  apprentices.    Rex  v.  Ferguson,  3  St&rk. 

Florida.  —  Rev.  Stat.  (189a),  §  1593.  489.  3  E,  C,  L.  500, 

/ob^f.  — Rev.  Stat.  (18S7),  g6j40.  By  workmen    to   raise   their  wages.' 

IlUnoii.  —  Starr   &    C.   Anno.   Slat.  People  v.  Fisher,   14  Wend.  (K.  YO  9; 

(1896).  c.  38,  §46.  People  V.  Mclvin,   3  Wheel.  Cr.   Ca». 

Minmsota.  —  Stat.  (1894},  g  6493.  (N.  Y.  Gen.  Seas.)  363.     But  see  N.  Y. 

MitHtiippi.  —  Anno,  Code  (1893),   §  Pen.    Code,   fi   170,   as   amettdrd  Laws 

1006.  (1883),  c.  384  (Birds.   Rev.   Stat.   N.  Y. 

Mittturi.  —  Rev.  Stat.  (1SS9).  S  3780.  (1S96),  p.  588,  g  3). 

Menlana,  —  Pen.  Code  (1S95),  §  330,  By  employees  lo  obstruct  employers 

Newjertty.  —  Gen.   Slat.   (1895),   p.  with  a  view  to  coerce  them  to  dismiss 

1093.  %  136.  certain    workmen,   and    lo    intimidate 

NfwYerk.  —  Pen.  Code,  §168  (Birds,  workmen  so  as  to  coerce  them  to  quit 

Rev.  Stat.  (1896),  p.  587,  g  i),  their  employment.     Reg.  v.  Hibbert,  15 

North  Dakata.  —  Rev.  Codes  (1895),  Cox  C.  C.   83;  Reg.  v.  Bauld,   13  Cox. 

g  7037-  C.  C.  383. 

Seutk  Daktta.  —  Dak.   Comp.   Laws  Conspiracy  to  impoverish  a  certain 

(1887),  g  6415.  gas   company   and    prevent    the    said 

Tirmestee,  —  Code  (1896},  g  6693.  company   from   carrying   on   its  busi- 

Z7raA.  — Rev.  Slat.  (189S),  g  4156,  ncss.     Reg.  v.  Bunn,  13  Cox  C.  C.  316. 

For  a  statute  prohibiting  the  associa-  To  impoverish  a   man  and  prevent 

tlon  of  persons  to  prevent  any  person  him  from  working  at  his  trade,     i  Cox 

from  apprenticing  himself  to  learn  a  C.  C.  Appendix  xxvii;  Rex  v.  Ecdes.  3 

trade,  or  for  the  purpose  of  inducing  Doug.  337,  36  E.  C.  L.  131. 

one  so  apprenticed  lo  leave  the  employ-  See  also  Slate  v.  Glidden,  55  Conn.  46; 

ment  of  his  employer,  see  3  Ga.  Code  State  v.  Donaldson,   33  N.  J.   L.    151; 

(1895),  §  119.  People  V.  Everest,  51  Hun  (N.  Y.)  19. 

For  the  formal  parts  of  an  indictment,  8.  This    indictment,    framed    under 

information  or  criminal  complaint  in  a  Tex.    Pen.  Code  (1895),  an.  981,   con- 

Knicular  jurisdiction  consult  Ihe  titles  tained  six  counts,  of  which  the  above 

DiCTMENTs;  Informations;  Ckiminal  is  the  first,  Ihe  four  succeeding  counts 

COMFLACNTS.  being  similar   and   the    sixth    further 

Tor  atlm  fiwini  of  indictments  see  as  chargingtheconspiracy  atgreatlength. 

follows:  The  defendant  Hathaway  was  convicted 

Conspiracy  by  workmen  against  em-  and  appealed,  and  the  decision  of  the 

.  ployers  to  compel  reinstatement  of  dis-  lowercourt  was  revencd  on  the  ground 

charged  employee.     Reg.  v.  Bunn,  13  that  the  proof  failed  to  show  that  the 

Cox  C.  C.  316;  Reg.  V.   Rowlands,  17  defendant  was  one  of  the  original  con- 

Q,  B,  671,  79  E.  C.  L.  670.  spirators  composing  the  irusl.  or  that 

Contplracybyworkmentoleaveilielr  he  afterward  entered  Into  and  joined 
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rryjx<^^  ^^^  said  county,  upon  their  oaths  in  said  court,  present]^  that 
•      3^<^  county  of  McLennan^  state  aforesaid,  on  or  about  October  1^ 
\^J^   /^A»  I>.  Rockefeller^  Henry  M.   Flagler^    William  Rockef cilery 
laH^   ^'  ^^chbcUd^  Benjamin  Brewster^  Henry  H  Rogers^  Wesley  H. 
'pil/'ari^  Henry  Clay  Pierce^  Arthur  M.  Finley^  C  M,  Adams^  J.  P. 
Qrt^^^^  ^'  Welis^  Wm.  Grice,  E,  T.  Hathaway,  and  F,  A.  Austin  did 
uala'V^^u^^y  agree,  combine,  conspire,  confederate,  and  engage  with 
W'ilii^^  F.  Hawkins  and  divers  other  persons  to  the  grand  jurors 
ualcnown,  in  a  conspiracy  against  trade,  then  and  there  with  the  said 
Wili^^  ^'  Hawkins  and  the  said  other  persons,  creating  a  trust  by 
a  combination  of  their  capital,  skill  and  acts  with  the  said  William  E. 
Ha^ivkins  and  other  persons,  for  the  purpose,  design  and  effect  to 
create  and  carry  out  restrictions  in  trade,  to  wit,  in  the  manufacture, 
production,  sale,  trade,  and  shipment  of  petroleum,  petroleum  oils, 
all  the  products  of   petroleum,  refined  oils,  illuminating  oils,  and 
lubricating  oils,  the  same  being  commercial  commodities,  by  keeping 
the  price  of  said  oils  at  a  certain  price  per  gallon,  and  at  a  certain 
price  as  otherwise  sold,  which  price  was  far  above  the  true  market 
price  of  said  oils,  and  for  the  purpose  and  effect  to  prevent  competi- 
tion in  the  manufacture,  production,  sale,  trade  and  shipment  of 
petroleum,  petroleum  oils,  all  the  products  of  petroleum,  refined  oils,, 
illuminating  oils,  and  lubricating  oils,  and  to  limit  and  reduce  the 
production  of  such  products,  and  to  raise  the  price  thereof  above 
^e  true  market  value,  and  cause  the  same  to  be  purchased  by  the 
actual  consumers  at  a  great  price  above  the  true  market  value,  and 
to  prevent  competition  in  the  manufacture,  production,  sale,  trade 
and  shipment  of  petroleum,  petroleum  oils,  all  the  products  of  petro- 
^^m,  refined  oils,  illuminating  oils,  and  lubricating  oils,  the  same 
'J^*^^  commercial  commodities,  and  products  of  prime  necessity  to 
an  People,  and  for  the  purpose  and  effect  to  fix  at  a  certain  standard 
^Q  figure  the  price  of  petroleum,  petroleum  oils,  all  the  products  of 
^troleum,  refined  oils,  illuminating  oils,  and  lubricating  oils,  whereby^ 
^£^  Prices  thereof  were  and  are  established  and  fixed  in  said  county^ 
j,j^^<fZ«i«a«  at  a  fictitious  value,   greatly  in   excess   of  the   true 
^^^^ct  value.     And  the  said  John  D,  Rockefeller ,  Henry  M,  Flagler^, 
j^     ^J«  Rockefeller,  Benjamin  Brewster,  John  D.  Archbald,   Henry 
C  '    ^f^^^^^  Wesley  H  Tilford,  Henry  Clay  Pierce,  Arthur  M,  Finley,. 
^    ^.  Adams,  /.  P.  Gruet,  E,  Wells,   Wm,  Grice,  E,  T,  Hathaway^ 
^^^  F,  A,  Austin,  did  then  and  there  unlawfully  make  and  enter  into  a. 
\C\lst,  combination,  contract,  agreement,  obligation  and  conspiracy 
irith  the  said  William  E.  Hawkins  and  other  persons  in  said  county, 
and  all  of  said  persons  did  agree,  combine,  conspire,  confederate  and. 
ragage  with  each  other,  and  among  themselves,  that  they  would  not 
manafacturey  produce,  sell,  trade,  and  ship  petroleum,  petroleum 

laid  ooQspiracy,  but  that  he  was  a  mere  away  and  the  other  defendants  as  prin- 

igeoc.    The  court  said:     *'  In  order  to  cipals  in  the  conspiracy, 

convict  a  person  of  being  an  agent  of  a  See  a  somewhat  similar  statute  in 

conspimcy,  such  as  is  describ^  in  the  Ky.  Gen.  Stat.  (1894),  §  3915. 

ttatace,  the  indictment  must  allege  that  1.  The  words  enclosed  by  [  ]  will  not 

/act,  and  must  also  allege  that  he  knew  be  found  in  the  reported  case,  but  have 

of  Che  conspiracy."     No  objection  was  been  added  to  render  the  form  com* 

fliade  to  the  indictment  as  against  Hath-  plete. 
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oils,  all  the  products  of  petroleum,  refined  oils,  illuminating  oils 
and  lubricating  oils  below  a  certain  price,  which  price  was  and  is  far 
above  the  true  market  value  of  said  commercial  commodity,  and  that 
they  would  fix  and  keep  the  price  of  said  oils  in  said  county  at  a  cer- 
tain price  and  graduated  figures,  and  that  for  the  purpose  of  estab- 
lishing and  setting  the  prices  of  said  oils  amongst  themselves,  and  to 
preclude  and  "destroy  free  and  unrestricted  competition  in  the  manu- 
facture, production,  sale,  trade  and  shipment  of  said  oils,  they  agreed 
to  pool,  combine,  and  unite  their  interests  in  the  manufacture,  pro- 
duction, sale,  trade  and  shipment  of  said  oils,  so  that  the  price  thereof 
would  be  affected  and  fixed  at  a  certain  figure;  against  the  peace  and 
.dignity  of  the  state. 

[Andrew  Johnson^  Foreman  of  the  Grand  Jury.]^ 

b.  By  Obstraeting  Business  of  a  Corporation. 

Form  No.  6x54. 

(Precedent  in  People  v,  Petheram,  64  Mich.  254.)* 

State  of  Michigan — The  Circuit  Court  for  the  County  of  Newaygo, 

Newaygo  County  —  ss. :  George  Luton^  prosecuting  attorney  in  and 
for  the  county  of  Newaygo^  aforesaid,  for  and  in  behalf  of  the  people  of 
the  State  of  Michigan^  comes  into  said  court,  in  the  May  term  thereof, 
in  the  year  one  thousand  eight  hundred  and  eighty-six^  and  gives  the 
court  here  to  understand  and  be  informed  that  heretofore,  to  wit,  on 
the  twenty-fourth  day  oi  January ^  1SS6,  at  the  village  of  Newaygo,  in 
said  county,  /,  W.  Petheram,  chief  engineer,  and  Fred,  Coleman^ 
assistant  engineer,  and  James  McLaughlin,  roadmaster,  of  the  Chi- 
cago &*  West  Michigan  Railway  Company,  and  Adam  McNabb,  together 
with  divers  other  persons  whose  names  are  unknown,  to  the  number 
of  seventy-five,  being  persons  of  evil  minds  and  dispositions,  did  unlaw- 
fully and  wickedly  conspire,  combine,  confederate  and  agree  together 
wilfully  and  maliciously  to  obstruct  and  impede  the  regular  opera- 
tion and  conduct  of  the  business  of  the  Newaygo  Manufacturing  Com- 
pany, a  corporation  organized  under  the  laws  of  this  State,  to  wit, 
the  manufacture  of  lumber,  pails  and  tubs,  flour  and  feed,  by  it  then 
and  theretofore  carried  on  in  said  village  of  Newaygo,  by  acts  and 
means  of  intimidation,  to  wit,  by  then  and  there  assembling  together 
in  the  night-time,  and  entering  upon  the  premises  of  said  corporation 
in  said  village,  and  obstructing  the  usual  flow  of  water  in  the  canal 
thereon,  owned  by  it,  and  by  means  of  which  its  said  business  was 
and  had  been  so  carried  on,  and  by  force  and  violence  preventing 
the  employees  of  said  corporation  from  removing  said  obstructions, 
and  thereby  preventing  the  lowering  of  the  water  in  said  canal,  and 
by  causing  a  quantity  of  hay  and  other  foreign  material  to  float  down 

1.  The  words  enclosed  by  []  will  not  court     The    information    was    drawn 

be  found  in  the  reported  case,  but  have  under  How.  Anno.  Stat.   Mich.  (1882), 

been  added  to  render  the  form   com-  §  9275.     See  also  similar  statutes  as 

plete.  follows : 

3.  The  defendant  was  tried  and  con-  Kansas, — Gen.  Stat.  (1889),  §  2482. 

victed  upon  this  information,  and  the  Mississippi,  —  Anno.    Code    (1892),  § 

conviction  was  affirmed  by  the  supreme  1270. 
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said  canal,  and  clog  and  obstruct  the  wheels  used  in  propelling  the 

macHiiicry  and  mills  and  factory  of  said  corporation  in  said  village, 

trhicli  were  then  owned  and  operated  by  said  corporation  for  the 

V^xpose  aforesaid,  against  the  form  of  the  statute  in  such  case  made 

^Tv^  provided,  and  against  the  peace  and  dignity  of  the  people  of  the 

^X^te  of  Michigan, 

George  Luton^  Prosecuting  Attorney. 
liVerificaHon,)^ 

e  9y  Presenting  CoFporatton  from  Employing  Certain  Workmen. 

Form  No.  6x55. 
(Precedent  in  State  v,  Stewart,  59  Vt.  274.)' 

[State  of  VermofUy )       -.3 
Caledonia  County.  J  ^  'J 

Be  it  remembered,  that  at  the  County  Court  begun  and  holden  at  St. 
Johnsbury^  the  grand  jurors  [within  and  for  said  county  of  Caledonia^ 
upon  their  oath]  ^  present  that  James  D,  Grants  Charles  C.  Stewart^ 
Orrin  £.  Clay,  JohnMcGeough,  Edward  O' Toole  and  Lewis  Hill,  all  of 
Ryegaie^  in  the  county  of  Caledonia,  with  divers  other  evil-disposed 
persons,  to  the  said  grand  jurors  unknown,  on  the  ISth  day  oi  April, 
A.D.  i8^<5,  dXRyegate,  in  the  county  of  Caledonia,  6x6.  unlawfully  com- 
bine, conspire,  confederate  and  agree  together  to  prevent,  hinder  and 
deter*  by  violence,  threats  and  intimidation,^  the  Ryegate  Granite 
Works^  a  corporation  then  and  there  being  and  existing  by  law,  from 
retaining  and  taking  into  its  employment  James  O'Rourke,  William 
Goodfellow  and  other  persons,  to  the  said  grand  jurors  unknown,  then 
and  there  being  as  laborers  in  the  labor  and  occupation  of  granite  cut- 
ting, to  the  great  damage  of  the  said  Ryegate  Granite  Works,  and  the 
said  James  0*Rourke  and  William  Goodfellow  and  other  persons,  to 
the  said  grand  jurors  unknown,  then  and  there  being  as  laborers  in 
the  labor  and  occupation  of  granite  cutting,  to  the  great  damage  of  the 
^^^  Ryegate  Granite  Works,  and  the  said  James  0*Rourke  and  William 
Goodfellow  and  others,  and  to  the  evil  example  of  all  men  and  against 
the  peace  and  dignity  of  the  State. 

1.  Tvifioitlon.  — The  information  was  ploying  them  ex  vi  termini  implies  a 

<ial7  verified,  but  the  verification  was  purpose  to  do  so. 

aot  set  oat  in  the  reported  case.  5.  It  is  not  necessary  to  allege  the 

1  This  indictment  was  sustained  on  means,  the  object  of  the  conspiracy  be- 

defendaat's  demurrer  and  motion   to  ing  unlawful  at  common  law,  but  the 

qoash  the  same,  and  the  judgment  of  Vermont  statutes  (Stat.  (1894),  §g  5041, 

toe  county  court    overruling  the  de-  5042)  prescribe  a  punishment  for  using 

marrer  and  motion  was  sustained  by  threats   or  intimidation   to  prevent  a 

the  supreme  court.  person  from   accepting  or  continuing 

9.  The  words  enclosed  by  [  ]  will  not  an  employment  in  a  mill,  etc.;  hence 

be  foaod  in  the  reported  case,  but  have  the  first  two  counts  of  this  indictment 

been  added  to   render  the  form   com-  were  held  to  charge  a  conspiracy  to  do 

plete.  an   act  unlawful   at  common  law  by 

1  It  was  held  in  this  case  that  an  means  unlawful  under^the  statute.     In 

averment  that   the  granite  works  de-  alleging  the  means  it  is  sufficient  to  use 

sired  or  intended  to  employ  said  work-  the  language  of  the  statute,  without 

men  was  unnecessary.     An  allegation  setting   out    specifically    the    kind  of 

that  it  was  in  fact  prevented  from  em-  threats,  etc.,  employed. 
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And  tne  grand  jurors  aforesaid  upon  their  oath  aforesaid  further 
present  that  the  said  Jamti  D.  Grant,  Charles  C.  Stewart,  John  Ate- 
Geoagh,  Eiiward  O' Toole  &aA  Lewis  Hill,  a\\  oi  Syegate,  in  the  county  of 
Caledonia,  with  other  evil-disposed  persons,  to  the  said  grand  jurors 
unknown,  at  Syegate  aforesaid,  on  the  ISlh  day  of  April,  a.  d.  i8ff, 
maliciously  intending  to  control,  injure,  terrify  and  impoverish  the 
Ryegate  Granite  Works,  a  corporation  then  and  there  being  and  exist- 
ing by  law,  and  by  violence,  threats  and  intimidation,  to  force  and 
compel  said  corporation  to  conform  to  the  rules,  regulations,  by-laws 
and  decrees  of  a  branch  of  the  National  Stone  Cutters'  Union,  an  organ- 
ization then  and  there  existing,  and  to  deprive  said  corporation  of  all 
the  workmen  and  laborers  then  and  there  by  it  employed  in  its  works 
and  shops  there  situate,  unlawfully  did  conspire,  combine,  confederate 
and  agree  to  terrify,  frighten,  alarm,  intimidate  and  drive  away  by 
threats  and  intimidation,  James  O'Rourke,  Hugh  J.  O'Rourke,  iVtlliam 
Goodfellow  and  others,  to  the  said  grand  jurors  unknown,  who  were 
then  and  there  workmen  and  laborers  of  the  said  Ryegate  Granite 
Works,  to  the  evil  example  of  all  men  and  against  the  peace  and  dignity 
of  the  State. 

And  the  grand  jurors  aforesaid  upon  their  oath  aforesaid  further 
present  that  the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin  E. 
Clay,  John  MeGeough,  Edward  0'  Toole  and  Lewis  Hill,  being  granite 
cutters  by  occupation  and  not  being  content  to  allow  other  granite 
cutters  to  pursue  their  avocation  and  employment  wherever  they 
wished  and  upon  whatever  terms  might  be  agreed  upon  between  said 
other  granite  cutters  and  their  employers,  but  contriving  and  unjustly 
intending  to  destroy  the  effect  of  free  competition  in  the  price  and 
value  of  labor,  to  coerce  and  constrain  said  other  granite  cutters  and 
their  employers  and  to  compel  said  other  granite  cutters  to  desist 
from  labor  and  to  deprive  the  employers  thereof  of  all  their  laborers 
and  apprentices  and  thereby  to  ruin  and  destroy  their  business,  did, 
on  the  ISth  day  of  April,  a,  d.  iS^J,  at  Ryegate  aforesaid,  with  force  and 
arms  combine,  conspire,  confederate  and  unlawfully  agree  together 
and  did  enter  into  an  organization  and  compact  whereby  it  was,  among 
other  things,  provided  that  none  of  the  parties  to  said  compact  and 
organization  should  labor  or  cut  granite  for  any  person  or  persons  or 
corporation  whose  shop  or  works  had  been  by  the  parties  to  said  com- 
pact and  organization  disapproved  of  and  adjudged  to  be  "scab 
shops  "  or  works,  and  that  no  other  granite  cutters  should  be  allowed 
to  work  or  cut  granite  for  or  in  such  "scab  shops"  or  works,  and  that 
all  other  granite  cutters  in  this  country  should  be  notified  that  the 
shops  or  works  so  adjudged  to  be  "  scab  "  were  "  scab  "  and  that  work 
therein  by  granite  cutters  was  forbidden  by  said  organization  and 
that  all  granite  cutters  who  disregarded  said  prohibition  and  worked 
or  cut  granite  in  such  "scab"  shop  orworks  should  be  called  "  scabs" 
and  that  their  names  should  be  pubhshed  as  "scabs"  in  a  certain 
newspaper  called  the  Granite  Cutters'  Journal,  a  newspaper  of  wide  cir- 
culation among  granite  cutters  in  this  country,  and  that  all  granite 
cutters  in  this  country  should  thereby  be  notified  not  to  associate  or 
work  in  the  same  shop  with  any  of  the  parties  so  published  as 
"scabs."  And  the  aa.\A  James D.  Grant,  Charles  C.  Stewart,  Orrin  £. 
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Clixy-,  J^^^  McGeaugh^  Edward  O*  Toole  and  Lavis  Hill^  in  pursuance  of 
tHe  s^id  unlawful  conspiracy,  combination  and  compact  with  the  intent 
to  prevent  the  prosecution  of  work  in  the  shops  and  works  of  the  said 
Ryegate  Granite  Works  next  hereinafter  mentioned,  did  then  and  there 
threaten  and  say  to  James  O'Rourke^  Hugh  J,  0*Rourke,  William  Good- 
fellow  and  others  who  were  then  and  there  laborers,  workmen  and 
apprentices  as  granite  cutters  in  the  shops  and  works  there  situate  of 
the  Ryegate  Granite  Works^  a  corporation  then  and  there  being  and 
existing  by  law  and  there  carrying  on  the  business  of  cutting  granite 
and  manufacturing  granite  work,  that  said  shops  and  works  of  the  said 
Ryegate  Granite  Works  were  "scab"  shops  and  **scab"  works  and 
that  no  granite  cutters  were  allowed  to  work  therein  and  that  the  said 
James  O'Rourke,  Hugh  J,  C Rourke^  William  Goodfellow  and  others 
would  be  "  scabs  "  if  they  worked  in  said  last  named  shops  or  works 
and  that  their  names  would  be  published  as  "  scabs  "  in  said  Granite 
Cutters*  Journal  if  they  worked  in  the  last  named  shops  or  works  and 
that  they  would  be  disgraced  in  the  eyes  of  all  granite  cutters  and 
would  be  avoided  and  shunned  by  all  granite  cutters,  and  that  all  other 
granite  cutters  would  refuse  to  work  or  associate  with  them,  if  they 
worked  in  the  said  last  named  shops  or  works,  and  were  published  as 
"scabs  "  as  aforesaid;  and  by  means  of  the  said  sayings  and  threats, 
the  said  James  Z>.  Grant,  Charles  C  Stewart,  Orrin  E.  Clay,  John  Mc- 
Geougr^^  Edward  (7  Toole  and  Lewis  Hill  did  then  and  there  affright, 
drive  away  and  prevent  the  said  James  O'Rourke,  Hugh  J,  O'Rourke, 
William   Goodfellow  and   others   from  accepting,  undertaking  and 
prosecuting  their  said  employment  in  said  shops  and  works  of  the 
said  Ryegate  Granite  Works,  with  the  intent  of  them,  the  said  James  D, 
^rtf«/,   Charles  C  Stewart,  Orrin  E.  Clay,  John  McGeough,  Edward 
0  Toole  and  Lewis  Hill  last  aforesaid. 

And  so  the  said  grand  jurors  say  on  their  oath  aforesaid  that  the 
s^id  James  D.  Grant,  Charles  C,  Stewart,  Orrin  E.  Clay,  John  McGeough^ 
Eimard  O' Toole  and  Lewis  Hill  did  then  and  there  in  manner  afore- 
said, by  threats,   intimidation  and  the  unlawful  and  grievous  con- 
spiracy aforesaid,  carried   into  execution,  affright,  drive  away  and 
prevent  the  said  James  O'Rourke,  Hugh  J  O'Rourke^  William  Good- 
jeUaw  and  others  from  accepting,  undertaking  and  prosecuting  the 
employmejit  and  work  of  stone  cutting  in  said  shops  and  works  of  the 
s^d  Ryegate  Granite  Works,  with  the  lawful  intent  of  them,  the  said 
J^2^5  n.  Grant,  Charles  C  Stewart,  Orrin  E,  Clay,  John  McGeough, 
^^ard  O*  Toole  and  Lewis  Hill,  thereby  to  prevent  the  prosecution 
^*  ^ork  in  said  Ryegate  Granite  Works,  said  shops  and  works,  con- 
^^ry  to  the  form  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State. 

And  the  said  grand  jurors,  upon  their  oath  aforesaid,  further  pre- 
sent that  said  James  D,  Grant,  Charles  C,  Stewart,  Orrin  E,  Clay,  John 
McGeough^  Edward  O'  Toole  and  Lewis  Hill,  all  of  Ryegate  aforesaid, 
with  the  unlawful  intent  and  purpose  to  prevent  the  prosecution  of 
work  which  was  then  and  there  carried  on  by  the  Ryegate  Granite 
Works,  a  corporation  then  and  there  existing  under  the  laws  of  the 
State  of  Vermont,  in  the  manufactory  of  the  Ryegate  Granite  Works 
aforesaid,  then  and  there  situate,  did  then  and  there  threaten  the 
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said  Jamts  O'Rourke,  Hugh  J.  (^Rourke,  William  GoodftUaw  and 
others,  to  the  said  grand  jurors  unknown,  who  were  then  and  there 
at  work  in  said  manufactory,  that  they,  the  saiA  James  O'Rourke, 
Hugh  J.  O'Rourke,  William  Goodfeltow  and  others,  would  be  "  scabs  " 
and  be  called  and  advertised  as  "scabs"  and  that  they,  the  said 
Jamei  D.  Grant,  Ckarlei  C.  Stewart,  Orrin  £.  Clay,  John  McGeough, 
Edward  O'  Toole  and  Lewis  Hill,  would  cause  the  names  of  the  said 
James  O'Rourke,  Hugh  J.  O'Rourke,  William  Goodfellow  and  others  to 
be  published  in  the  "scab"  list  in  the  Granite  Cutlers'  Journal,  a 
paper  of  wide  and  extended  circulation  among  granite  cutters  in  the 
United  States,  if  they,  the  said/afwrj  O'Rourke,  Hugh  J.  O'Rourke^ 
William  Goodfellow  and  others,  continued  work  in  the  said  manu- 
factory, and  the  said  term  "scab"  as  so  threatened  to  be  used  by 
the  said  James  D.  Grant,  Charles  C.  Stewart,  Orrin  R.  Clay,  John  Me- 
Geough,  Edward  &  Toole  and  Lewis  Hill,  is  an  opprobrious  and  dis- 
graceful epithet,  the  use  of  which,  in  the  manner  threatened  by  the 
said  _/«»!«  D.  Grant,  Charles  C.  Stewart,  Orrin  E.  Clay,  John  Me- 
Geough,  Edward  O' Toole  xrA  Lewis  Hill,  would  have  the  effect  to 
disgrace  the  said  James  O'Rourke,  Hugh  J.  O'Rourke,  William  Good- 
fellow and  others,  and  make  it  difficult  and  impossible  for  them  to 
get  employment  in  their  said  employment  of  cutting  stone  in  places 
where  work  of  that  character  was  wanted;  and  the  effect  of  using 
the  term  "  scab,"  in  the  manner  threatened,  was  well  known  both  to 
the  said  Jamts  D.  Grant,  Charles  C.  Stewart,  Orrin  B.  Clay,  John 
McGeough,  Edward  0' Took  and  Lewis  Hill,  and  also  to  the  said 
James  O'Rourke,  Hugh  J.  O'Rourke,  William  Goodfellow  and  others, 
if  they,  the  said  James  O'Rourke,  Hugh  J.  O'Rourke,  William  Good- 
fellow and  others  continued  work  in  said  manufactory  and  by  said 
threats  then  and  there  made,  they,  the  said  /«««  D.  Grant,  Charles 
C.  Stewart,  Orrin  E.  Clay,  John  McGeough,  Edward O'  Toole  &rA  Lewis 
Hill  did  then  and  there,  at  Ryegate,  aforesaid,  unlawfully  affright, 
drive  away  and  prevent  the  sa\A  James  O'Rourke,  Hugh  J.  O'Rourke, 
William  Goodfellow  and  others  from  prosecuting  said  employment  in 
said  manufactory,  contrary  to  the  form  and  effect  [of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State.  ]i 

d.  B7  PnrenUDg  Workman  from  Obtidnlng  Employment. 

Form  No.  6i$6. 

{Precedent  in  State  v.  Dyer,  67  Vt.  691.)* 

[State  of  Vermont,  \  County  Court,  at  their  September  Term,  in 

Washington  County,  ss.  J  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-four. 

Be  it  remembered,  that  /.  T  Lamson,  state's  attorney  within  and  for 
said  county,  in  his  own  proper  person  comes  into  court  here,  and  upon 
his  oath  of  ofSce,  gives  said  court  to  understand  and  be  informed, J^ 

1.  The  words  enclosed  by  [  ]  will  not        2.  This  infornlBtion  was  sustB.ined  i» 
be  found  in  the  reported  case,  but  have    being  in  substantial   compliance  with 
been  added  to  reader  the  form  complete,     the  common -law  precedents.    It  charges- 
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I 

/  Hsijiijosiah  B.  JDyer  and  Thatnas  Quinlafiy  of  Barre^  in  the  county  of 

Waskingion^  and  J^rank  Morrill^  Patrick  Morrison^  Peter  Hernon^  E, 

D.  Sfurlmrne^  If,  P.  Sylvester^  Thomas  Hocking  and  Alex  Cruickshanky 

oiMonipdieTy  in   the  county  of  Washington^  with  divers  evil-disposed 

persons,  to  the  state's  attorney  unknown,  on  the  22d  day  of  Novem* 

ber^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 

mn€^   at   Montpelier^   in  the   county   of  Washington^    did   unlawfully 

combine,  conspire,  confederate  and  agree  together  to  prevent,  hinder 

and  deter,  by  violence,  threats  and  intimidation,  one  Jaxob  McClure^ 

then  and  there  being  a  stone  cutter  by  trade  and  occupation,  in  the 

employment  of  the  Wetmore  &*  Morse  Granite  Campany  of  Montpelier^ 

aforesaid,  a  corporation  then  and  there  being  and  existing  by  law,  from 

obtaining  work  or  employment,  or  continuing  in  his  said  work  and 

employment,^  at  his  said  trade  or  occupation,  in  the  said  shops  of 

the  said  Wetmore  &*  Morse  Granite^  Company  of  Montpelier  aforesaid, 

or  in  any  other  shops  or  works  for  the  cutting  or  manufacture  of 

granite  i¥ork,  with  the  malicious  and  unlawful  intent,  of  them  the 

said  Josiah  B.  Dyer^  Thomas  Quintan^  Frank  Morrill^  Patrick  Mor- 

risoHy  J^eter  Hernon^  E,  D,  Sherburne^  H,  P,  Sylvester ^  Thomas  Hockin^ 

and  Aiex,  Cruickshank  by  said  violence,  threats  and  intimidation,  to 

prevent  the  said  Jacob  McClure  from  obtaining  work  or  employment 

g^t  his  said  trade  or  occupation  in  the  shops  and  works  of  the  said 

yftiniore  b'  Morse  Granite  Company  of  Montpelier  aforesaid,  or  in  any 

Qlher  shops  or  works  for  the   cutting   or  manufacture  of  granite 

^ot\  [contrary  to  the  form,  force  and  effect  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  and  dignity  of  the 

state. 

And  the  said  y.  jP.  Lamson^  state's  attorney  as  aforesaid,  upon  his 
oath  of  office  aforesaid,  gives  said  court  further  to  understand]*  that 
Josiah  B.  Dyer^  Thomas  Quintan^  of  Barre^  in  the  county  of  Washing- 
ton^ and  Frank  Morrill^  Patrick  Morrison^  Peter  Hernon^  E.  D.  Sher- 
^uf^t  B.  P,  Sylvester^    Thomas  Hocking  and  Alex.  Cruickshank^  of 
j/i^/i^^^/rVr,  in  the  county  of  Washington^  on  the  22ddsLy  oi  November^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-nine^  at 
Jfonipelier,  in  the  county  of  Washington^  being  granite  cutters  by  occu- 
pation, not  being  content  to  allow  other  granite  cutters  to  pursue  their 
avocations  and  employment  wherever  they  wished,  and  on  whatever 
terms  might  be  agreed  upon  between  said  other  granite  cutters  and  their 

A  conspiracy   to  do  acts   unlawful  at  ment  that  the  conspiracy  was  to  prevent 
common  law  by  means  unlawful  under  McClure  *'  from  obtaining  work  orem- 
the  statute  of  Vermont,  ployment  or  continuing  in    his    said 
In  Com.  V,  Hunt,  4  Met.  (Mass.)  135,  work  and  employment"  was  alternative 
an  indictment  charging  that  the  defend-  and  bad,  but  the  court  held  that  as  it 
ants  formed  themselves  into  a  society  was  alleged  that  McClure  was  in  the 
and  agreed  not  to  work  for  any  person  employment  of  the  company  when  the 
who  should  employ  workmen  not  mem-  conspiracy  was  formed,  obtaining  em- 
bers ol  such  society,  after  notice  given  ployment  in  its  shops  and  continuing 
him  to  discharge  such  workmen,  was  employment     there    are    synonymous 
held  not  tocharge  a  criminal  conspiracy,  terms,  and  convey  a  conjunctive  and 
The  law  of  such  combinations  was  ex-  not  a  disjunctive  meaning, 
anined  at  length  by  Shaw,  C.  J.,  in  the  8.  The  words  enclosed  by  [  ]  will  not 
opinion  of  the  court.  be  found  in  the  reported  case,  but  have 
1.  It  was  contended  that  the  aver-  been  added  to  render  the  form  complete, 

191  Volume  5. 


«156.  CONSPIRACY.  6156. 

employers,  but  contriving  and  unjustly  and  unlawfully  intending  to 
destroy  the  effect  of  free  competition  in  the  price  and  value  of  labor, 
to  coerce  and  constrain  said  other  granite  cutters  to  join  and  become 
members  of  a  branch  of  the  National  Stone  Cutters'  Umon,  an 
organization  then  and  there  existing,  at  Monipelier  aforesaid,  and  to 
prevent  said  other  granite  cutters  from  obtaining  work  at  their  said 
trade  and  occupation,  did  on  the  22rf  day  of  November,  a.  d  iZ89,  at 
Montpelier  aforesaid,  with  force  and  arms,  combine,  conspire,  con- 
federate and  agree  together,  and  did  enter  into  an  organization  and 
compact  whereby  it  was,  among  other  things,  provided  that  no  per- 
son or  persons  not  members  of  said  branch  of  the  said  stone  cut- 
ters' union  should  be  allowed  to  work  in  the  shops  of  the  Wetnwre  iy 
Morse  Granite  Company  of  Monipelier  aforesaid,  or  in  any  other  shop 
or  works  for  the  cutting  of  granite,  or  manufacturing  of  granite 
work.  And  the  said  Josiah  B.  Dyer,  Thomas  Quintan,  Frank  Morrill, 
Patrick  Morrison,  Peter  Hernon,  E.  D.  Sherburne,  H.  P.  Sylvester, 
Thomas  Hocking  and  Alex.  Cruickshank  in  the  pursuance  of  the  said 
unlawful  conspiracy,  combination  and  compact,  with  the  intent  by 
violence,  threats  and  intimidation  to  prevent  one  /aco6  McClure,  then 
and  there  being  a  stone  cutter  by  trade  and  occupation,  from  obtain- 
ing or  continuing  work  at  his  occupation  of  granite  cutting,  in  the 
said  shops  or  works  of  the  said  Wetmore  &•  Morse  Granite  Company  of 
Montpelier  aforesaid,  or  in  any  other  shops  or  works  for  the  cutting  of 
granite,  did  then  and  there  threaten  and  say  to  Jaeob  McClure,  who  was 
then  and  there  a  laborer  and  workman  as  a  granite  cutter  in  the  shops 
and  works  of  the  said  Wetmore  6f  Morse  Granite  Company  of  Montpelier 
aforesaid,  that  if  he,  the  said  ^acob  McClure,  did  not  join  and  become  a 
member  of  a  branch  of  the  National  Stone  Cutters'  Union,  then  and  there 
organized  existingat  said  Monipelier,  that  they,  the  said  Josiah  B.  Dyer, 
Thomas  Quinlan,  Prank  Morrill,  Patrick  Morrison,  Peter  Hernon, 
£.  D.  Sherburne,  H.  P.  Sylvester,  Thomas  Hocking  and  Alex.  Cruick- 
shank, and  others  unknown  to  the  state's  attorney,  would  organize  a 
strike  against  the  said  Jacob  McClure,  in  the  shops  and  works  of  the 
said  Wetmore  &■  Morse  Granite  Company  of  Montpelier  aforesaid,  and 
would  prevent  him,  the  said  Jacob  McClure,  from  obtaining  work  at 
his  said  trade  of  stone  cutting  in  said  shops  of  the  said  Wetmore  di" 
Morse  Granite  Company  of  Montpelier  aforesaid,  or  in  any  other  shops 
or  works  where  granite  cutting  or  manufacturing  was  carried  on. 
And  the  said  Jacob  McClure  refusing  then  and  there  to  become  a 
member  of  the  said  branch  of  the  National  Stone  Cutters'  Union,  the 
said  Josiah  B.  Dyer,  Thomas  Quinlan,  Frank  Morrill,  Patrick  Morrison, 
Peter  Hernon,  E.  D.  Sherburne,  H.  P.  Sylvester,  Thomas  Hocking  and 
Alex.  Cruickshank,  did  then  and  there  threaten  and  say,  to  the  said 
Wetmore S^  Morse  Granite  Company  oi  Monipelier  zfoTesa'id,  that  an]tss 
the  said  Jacob  McClure  WiLS  turned  away  from  his  employment  as  a 
granite  cutter,  in  the  said  shops  and  works  of  the  said  Wetmore  &• 
Morse  Granite  Company  of  Montpelier  aforesaid,  they,  the  said  Josiah  B. 
Dyer,  Thomas  Quinlan,  Frank  Morrill,  Patrick  Morrison,  Peter  Hernon, 
E.  D.  Sherburne,  H.  P.  Sylvester,  Thomas  Hocking  and  Alex.  Cruick- 
shank would  organize  a  strike  against  the  said  Jacob  MeClure  and 
would  prevent  the  said  Wetmore  &•  Morse  Granite  Company  of  Mont' 
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ptlkr  aforesaid,    from  obtaining  or  employing   any  workmen    or 
laborers  in  their  said  shops  or  works,  and  by  meatis  of  said  sayings 
and  threats  the  ssAdJosiah  £.  Dyer^  Thomas  Quinlan^  Frank  Morrtlly 
Patrick  Morrison^  Peter  Hernon^  E.  D.  Sherburne^  If.  P.  Sylvester^ 
Thomas  Hocking  and  Alex.  Cruickshank  did  then  and  there  affright, 
drive  away  and  prevent  the  said  Jacob  McClure  from  obtaining  and 
continuing  his  employment  and  labor  in  the  said  shops  or  works  of  the 
said    Wttmore  &*  Morse  Granite   Company  of  Montpelier  aforesaid. 
And  so  the  said  state's  attorney,  on  his  oath  aforesaid,  says  that  the 
said  Josiak  B.  Dyer^  Thomas  Quinlan^  Frank  Morrill^  Patrick  Morri- 
son^ Peter  Hernon^  E.  D.  Sherburne^  H.  P.  Sylvester,  Thomas  Hocking 
and  Alex.  Cruickshank  did  then  and  there,  in  manner  aforesaid,  by 
threats,  intimidation  and  the  unlawful  and  grievous  conspiracy  afore- 
said, carried  into  execution   as   aforesaid,   prevent    the  said  Jacob 
McClure  from  obtaining  and  prosecuting  his  said  employment  and 
-work  of  stone  cutting  in  the  said  shops  and  works  of  the  said  Wetmore 
&  Morse  Granite  Company  of  Montpelier  aforesaid,  or  in  any  other  shop 
or  works  for  the  manufacture  or  cutting  of  granite  [contrary  to  the 
form,  force  and  effect  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

J.  P.  Lamsony  State's  Attorney.]^ 

^«  To  Obstruet  Justice  and  the  Dae  Administration  of  Law.^ 

1«  The  words  enclosed  by  [  ]  will  not  For  oth«r  indiotsMnts  for  similar  con- 

^«>und  in  the  reported  case,  but  have  spiracles  see  as  follows: 

°^  Added  to  render   the  form  com-  Defeat  of  Prohibition  Law. — An  in- 

"5^*^^  dictmcnt  charging  that  the  defendants 

^r*  ^^  t^tMm  prohibiting  conspira-  **  unlawfully  and  feloniously  did  con- 

tkt         ^^^  commission  of  any  act  for  spire  and  confederate  together,  with  the 

^j.  ^^'^crsion  or  obstruction  of  justice  fraudulent  intent  to  do  an  illegal  act, 

^  fu  ^^^  administration  of  the  law  see  injurious  to  the  administration  of  pub- 

^j^fows:  lie  justice,  to  wit,  did   conspire  and 

^^,^^*»"iBa.  —  Pen.  Code  (1S97),  §  i8a.  confederate  together,  with  the  said  in- 

^j^^?*^.  —  Rev.  Stat.  (1892),  §  2593.  tent,  to  defeat  the  enforcement  of  the 

j|^y^- -^  Rev.  Stat.  (1887),  §6540.  prohibitory   liquor   law,  so  called,  in 


Af^^^^^*  —  Stat.  (1894),  §  6423.  said  county,  wrongfully,  to   wit,  with 

H  tOQ^^^'^ffi' — Anno.     Code     (1892),  money  and  other  unlawful  means,  to 

jtfg'^  •  prevent  the  grand  jury  of  said  county 

Aft^jfT**'^'  —  Rev.  Stat.  (1889),  §  3780.  at,  etc.,  from   finding  and   presenting 

^^,**^M.  —  Pen.  Code  (1895),  §  320.  bills  of  indictments  for  violation  of  said 

J093,  ^•^'^f^fy*  —  Gen.    Stat.    (1895),   p.  prohibitory   liquor  law,  in,  etc.,  con- 

AV^  ^36.  trary  to,"  etc.,  was  held  insufficient,  in 

Rev.  3  ^<»ri.  —  Pen.  Code,  g  168  (Birds,  failing  to  state  in  what  manner  the 

iVa».-5?^*  ('®9^)»  P*  5®7i  §  i)-  money  was  to  have  been  used,  and  in 

1 703^        -Dakota.  —  Rev.   Codes    (1895),  not    specifying     the    other     unlawful 

Sowi^/»  means  intended  to  be  employed.    State 

(1887)   ^-^oJkota.  —  Dak.   Comp.    Laws  v.  Potter,  28  Iowa  554. 

7>jJ   S  ^435.  Destruction  of  Warrant.  —  An  indict- 

C/tt^j^^see.  —  Code  (1896),  §  6693.  ment  for  a  conspiracy  to  destroy  a  war- 

fo^  ^  ^-  Rev.  Stat.  (1898),  g  4156.  rant  in  the  name  of  the  state,  issued 


iofor^^T^^  temal  parti  of  an  indictment,  against   a    defendant    on    a    criminal 

a  p^j^^-tjoo   or   criminal  complaint  in  charge,  and  a  recognizance  for  the  ap- 

titles      ^Cular    jurisdiction  consult  the  pearance  of  said  defendant  to  answer 

imHj      Xndictments;      Informations;  such  charge,  with  the  intent  thereby  tc 

'^Ax  Complaints.  impede  the  due  administration  of  jus- 
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a.  ^  Assaulting  Ik  PiaUie  Offleelh 

ForkNo.  dz57;> 

{CommenHng  as  in  Farm  No.  61)^,  and  comrmlng  dawn  to  *)  that 
Henry  Ripley^  John  Doe  and  Samuel  Short ,  being  evil -disposed  per- 
sons, and  wickedly  devising  and  intending  to  do  a  certain  illegal  act 
injurious  to  the  administration  of  public  justice,  to  wit,  to  assault, 
beat,  abuse,  wound  and  ill  treat  one  Henry  K.  Baker ^  in  order  to  hin- 
der and  prevent  him,  the  said  Henry  K,  Baker ^  being  then  and  there 
one  of  the  justices  of  the  peace  within  and  for  thie  said  county  of 
Penobscot^  from  the  performance  and  discharge  of  his  duties  in  his 
office  aforesaid,  on  ih^  first  day  oi  January^  in  the  year  of  oiir  Lord 
one  thousand  eight  hundred  and  mnety-seven^  at  the  county  aforesaid, 
did  then  and  there  unlawfully  conspire,  combine,  confederate  and 
agree  together,  with  the  malicious  intent,  wrongfully  and  wickedly  to 
do  a  certain  illegal  act,  injurious  to  the  administration  of  public  jus- 
tice, to  wit,  to  assault,  beat,  abuse,  wound  and  ill  treat  the  said 
Henry  K,  Baker^  in  order  to  hinder  and  prevent  him,  the  said  Henry 
K,  Baker^  being  then  and  there  on^  of  the  justices  of  the  peace 
within  and  for  the  said  county  of  Penobscot^  Irom  the  pierformance 
and  discharge  of  his  dutieis  in  his  office  aforesaid,  contrary  to  (con^ 
eluding  as  in  Form  No,  6122), 

b.  By  Giving  False  Evidence  and  Suppressing  Faets  on  TriaL* 

tice,  j^hould  positively  aver  the  if&cts  For  substance  of  ^h  indictment  for  & 

that  such  warrant  did  issue,  ahd  such  conspiracy  to  prociiire  false  and  frauda- 

a  recognizance  WaSkcknowledged,  and  lent  votes  to  be  cast  ^et  Cotn.  v.  Eng- 

should  also  set  forth  so  mucn  of  the  lish,  ii  Phila.  (Pa.)  439', 

warrant  and  Recognizance  as  Is  nfices-  1.  This  iforth  i^  Subs^htiialiy  the  in. 

sary  to  show  that  they  werfe  valid,  and  dictihent  in  Stite  V.  Ripifey,  31  Me.  ^86, 

therefore  the  destruction  of  them  niig)it  Which  was  objectbd  to,  among  other 

be- prejudicial  to  the  administration  of  things,  because  it  did  not  aver  that  the 

justice.      Hence   if   the   warrant  and  said  Baker  was  a  magistrate  duly  quali- 

cecognizance    be  ihehtioned  only   by  fiied  to  administer  justice,  hor  that  he 

way  of  reference  and  recital,  and  it  be  wa$  in  the  act  of  administering  justice 

not  stated  with  atiy  precision  by  Whom  and  performing  his  duties  as  mag^s- 

the  warrant  was    issued,  nor    before  trate,  nor  that  he  bad  pcrfoiltned  or  con- 

whom  the    riecoghizanc^  wai    taken,  tempiated  or  Undertaken  to  jicrform  any 

and  if  the  substance  of  the   warrant  act  by   virtue    of    his  office;  and   be- 

and  recognizance  be  hot  set  forth.  So  cause  it  did  not  set  forth  how  the  ftaid 

that  it  may  bie  s^en  whether  they  or  acts  would  a^ect  thie  adihinistration  of 

either  of  them  had  liegal  validity,  the  public  justice.     The  court  held  the  in- 

indictment  will  be  insufficient.     State  dictment  good,  saying,  **  H  thiev  <tlie 

V.  Enloe,  4  Dev.  &  B.   L.  (20  N.  Car.)  defetidants)  diesigned  to  coftimit  the  as- 

373.  sault  and  battery,  and  tinlawfuily  coh- 

ViolaHon  of  EUHion  Laws,—  Kn  irt-  federated   for  that   purpose,  Witn   the 

dictmeht  under  Section  i^^  of  the  l^eiv  belief  that,  it  would  hinder  the  adihin- 

Jersey  Crimes    act  as  ateended  (Rev.  ibtration  of  publib  justice,  but  It  was 

Sup.,  p.  199,  §  43),  charging  the  defend-  not  known  or  comprehendied  pr^fsfely 

ants  with  conspiracy  to  perVfcrt  and  ob-  in  what  modie  the  object  would  be  at- 

struct  the  administrarioft  of  the  *electioti  uinfed,  the  crMe  would  be  ^uffibitotly 

laws  by  doing  certain  acts  wii?h  Intent  to  ctiarged." 

influence  the  result  of  a  certain  election,  t.  Ft>r'6ther¥6i%%of  ind!ctto^l?sa^d 

was  held  to  sufficiently  show  a  cribte  lYifortnations  \<Si  sfinilkr  to^^^lnicies 

within  the  provisions  of  that  sectiofi.  ^<!e  las  foltoWs: 

Moschell  V.  State,  53  N.  J.  L.  4^8.  Indictment  for  tbtif^lracy  t6  indtiee 
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Form  No.  6x58. 
(Precedent  in  5  Cox  C.  C.  Appendix  ix.) 

Central  Criminai  Court,  to  wit.  •    The    jurors  of  our  Lady  the 
Queen  upon  their  oath  present,  that  before  the  commission  of  the 
offense  by   William  Coes  and  Richard  Coes^  hereinafter  mentioned  to 
have  been  committed  by  them,  one  Fred  Saunders  had  been  charged 
before  John  Tutds^  Esq.,  one  of  the  magistrates  of  the  police  courts  of 
the  metropolis,  sitting  at  the  police  court,  Greenwich^  in  the  county 
of  Kenty  and  within  the  metropolitan  police  district,  on  suspicion  of 
having  committed  a  felony,  to  wit,  of  having  feloniously  broken  and 
entered  the  dwelling-house  of  one  John  Martin^  and  stolen  therein 
divers  goods,  chattels  and  moneys  of  the  said  John  Martin,    And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
at  the  time  of  the  commission  of  the  offense  hereinafter  alleged  to 
have  been  committed  by  the  said  William  Coes  and  Richard  Coes^  to 
wit,  on  the  SOth  day  of  September ,  in  the  year  of  our  Lord  i85^, 
at  the  parish  of   Greenwich,  in  the  county  of  Kent,  they  the  said 
William  Coes  and  Richard  Coes  knew  and  were  acquainted  with  divers 
matters,  facts,  circumstances  and  things  material  to  be  inquired  into 
by  the  said  John  Tunis,  as  such  magistrate  as  aforesaid,  touching 
and  concerning  the  said  charge  and  the  said  subject  matter  thereof, 
all  and  every  of  which  said  matters,  facts,  circumstances  and  things 
it  then  and  there  was  the  duty  of  the  said  William  Coes  and  Richard 
Coes  to  make  known  and  reveal  to  the  said  John  Tunis  as  such  magis- 
trate as  aforesaid,  and  which  they  the  said  William  Coes  and  Richard 
Goes  were  then  and  there  required  on  Her  Majesty's  behalf  by  the 
said  John  Tunis,  as  such  magistrate  as  aforesaid,  to  make  known, 
discover,  and  reveal  to  him  the  said  John  Turn's^  as  such  magistrate 
as  aforesaid.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  William  Coes,  late  of  the  parish  of 
Greenwich,  in  the  county  of  Kent,  laborer,  and  Richard  Coes,  late  of 
the  same  place,  laborer,  being  evil^isposed  persons,  and  contriving 
and  intending  as  much  as  in  them  lay  to  prevent  the  due  course  of 
law  and  justice,  and  not  regarding  their  said  duty  in  that  behalf,  on 
the  SOth  day  of  September^  in  the  year  aforesaid,  at  the  parish  afore- 
said, in    the    county  aforesaid,  unlawfully  did    conspire,   combine, 
confederate  and  agree  together  to  deceive  the  said  John  Tunis,  so 
being  such  magistrate  as  aforesaid,  in  the  premises,  and  to  withhold 
and  conceal  from  the  said  John  Tunis  the  said  matters,  facts,  circum- 
stances, and  things,  and  falsely  to  represent  to  the  said  John  Tums^ 
so  being  such  magistrate  as  aforesaid,  that  they  and  each  of  them, 
the  said  William  Coes  and  Richard  Coes^  were  ignorant  of  all  the  said 

• 

whness    to    scppress    hi«   testimony,  on  a  trial  for  felony,    a  Cox  C.  C.  Ap- 

People  V,  Chase,  x6  Barb.  (N.  T.)  495.  pendix  xlv;  Reg.  v.  Hamp,  6  Cox  £. 

For  information   for  conspiracy  to  C.  167. 
prevent  a  witness  from  testifying.    Rex        For  form  of  indictment  for  conspira- 

V.  Steven  ton,  2  East  36a.  cy  to  defame  certain  persons  so  as  to 

For  indictment  for  a  conspiracy  to  discredit  their  evidence  on  a  trial.   Reg. 

prevent  a  material  witness  from  giving  v.  Knot,  7  How.  St.  Tr.  763. 
evidence  pursuant  to  her  recognizance 
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several  matters,  facts,  circumstances,  and  things,  and  falsely  to  swear 
before  the  said  John  Tunis  to  the  effect  last  aforesaid,  and  by  such  false 
swearing,  and  divers  deceitful,  false,  and  indirect  means,  ways,  and 
methods,  to  perfect  and  put  in.to  effect  the  said  wicked  conspiracy, 
combination,  confederacy,  and  agreement,  and  to  procure  the  said 

,Johrt  Tunis,  as  such  magistrate  as  aforesaid,  to  dismiss  the  said 
charge,  and  mutually  to  aid  and  assist  one  another  in  perfecting  and 
putting  into  execution  the  said  wicked  conspiracy,  combination,  con- 
federacy, and  agreement,  in  contempt  of  our  said  Lady  the  Queen, 
and  her  laws,  to  the  evil  and  pernicious  example  of  all  persons  in  the 
like  case  offending,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  William  Coes  on  the  SOth  day  of  September,  in  the 
year  aforesaid,  at  the  parish  of  Greenwich  aforesaid,  in  the  county  of 
Kent  aforesaid,  unlawfully  did  conspire,  combine,  confederate,  and 
agree  together,  and  with  divers  other  persons,  whose  names  to  the 

-  jurors  aforesaid  are  unknown,  wilfully  and  corruptly  to  give  false 
evidence,^  and  wilfully  and  corruptly  to  swear  to  that  which  was  false, 
upon  the  examinations  upon  oath  of  them  the  said  William  Coes  and 
Itichard  Coes,  before  the  said  John  Tunis,  Esq.,  then  being  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis,  acting  at  one  of 
the  said  courts,  to  wit,  the  Greenwich  police  court,  in  the  county  of 
Keni,  touching  and  concerning  a  certain  charge  then  depending 
before  the  %a\A  John  Tunis,  to  wit,  a  charge  against  oaz  Fred  Saunders, 
of  having  feloniously  broken  and  entered  a  certain  dwelling-house  of 
one  John  Martin,  and  stolen  therein  divers  goods,  chattels,  and 
moneys  of  the  said  John  Martin,  to  the  great  and  pernicious  example 
of  all  others  in  the  like  case  offending,  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  to  the  manifest  perversion  of  public  justice, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

e.  By  Unlawftilly  Obtaining  a  Deoree  of  Dlvoroe. 
Form  No.  6159. 
(Precedeni  in  Cole  v.  People,  S4  III.  317.)' 
\(^ommen£ing    as    in    Form    Ne.    6128,    and    continuing    dawn 

I.  In  an  indUtmenl  for  a  conspiracy  legal  act.  injurious  to  the  administra- 

to  produce   a  false  cerlilicate   in   cvi-  tion  of  public  jusiice,  every  offender, 

dence,  it  is  not  necessary  10  set  forth  on  conviction,  shall  t>c  imprisoned  in 

that  the  defendants  knew  at  the  time  of  the   state   penitentiary,   etc.      In   sus- 

the  conspiracy  that  the  contents  of  Ihe  taining  the  indictment  the  court  said: 

cerliBcale  were  false;  it  is  sufficient  that  "It   is  suggested    in    argument    thai 

for  such  purpose  ibcy  agreed  to  certify  the  statute    under   which    defendants 

the  fact  as  true,  without  knowing  that  were    indicted   was    copied    from    the 

It  was  so.    Rexc.  IMawbey,  6T,  R.6ig.  Criminal  Code  oi  Iowa,  and   prior   to 

S.  This  indictment  was  drawn  under  its  adoption  hy  our  legislature  it  had 

Illinois  Rev.  Slat.  (1874),  Crim.  Code,  received  a  construction  by  the  supreme 

Ifl  46,   providing   that  if   two  or  more  court  of  that  sulc,  holding  that  an  in- 

persons  conspire  and  agree  together,  dictment  under  this  statute  must  speci- 

with  ihe  fraudulent  or  malicious  intent  fically  set  forth  the  illegal  acts  which 

wrongfully  and  wilfully  to  do  any  il-  constitute  the  offense,  and  that  general 
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/^*)y  unlawfully,  feloniously,  wilfully  and  fraudulently  did  conspire 

and    agree   together,  with    the   fraudulent  intent  wrongfully  and 

wickedly  to  injure  the  administration  of  public  justice,  by  then  and 

there    tinlawfully,   wilfully  and  fraudulently  attempting  to   obtain 

ax\d  procure  a  decree  of  divorce  [in  the  Superior  Court  of  Cook  county 

aforesaid,  contrary  to  {concluding  as  in  Form  No.  6128)i^ 

Unlawfully  TaUng  Intoxieatlng  Liquors  Held  under  Lawful 

Seizure. 

Form  No.  6 z 6 o. 

(Precedeni  in  State  v.  Harris,  38  Iowa  243.)* 

'rid  Court  of  the  County  of  Polk. 
State  of  Iowa 
against 
Wil/i^X'pn  J.Harris  and  Mark  W.  Folsom. 

Tlie  grand  jury  of  the  county  of  Polk^  in  the  name  and  by  the  au- 
thor it:  jr  of  the  state  oi  Iowa,  accuse]  William  J.  Harris  and  Mark  W. 
Folsa^n.  of  the  crime  of  conspiracy,  committed  as  follows : 

Tlie  said  William  /.  Harris  dind  Mark  W.  Folsom,  on  the  27th  day 

Qi  M^€tr-ch,  K.  D.  i87i,  in  the  county  oi  Polk  aforesaid,  well  knowing 

that  a  certain  eight  barrels  of  intoxicating  liquors  were  then  lawfully 

in  the  custody  and  control  of  one  W.  W.  Moore,  as  deputy  marshal, 

of  the    city  of  Des  Moines,  in  said  county,  under  and  by  virtue  of  a 

seizure  thereof,  made  on  a  search  warrant  legally  issued  by  G.  B. 

HafnTncr,2L  justice  of  the  peace  for  Lee  township  in  said  county,  on 

wntten  information  made  on  oath  in  due  form  of  law,  under  the  pr  j- 

visions  of  an  act  of  the  General  Assembly  of  the  State  of  Iowa,  en- 

^^^!?^   **An  act  for  the  suppression  of  intemperance,  passed  January 

H^?'   ■''^55»"  ^y  ^^^  James  Wright,  that  he  had  reason  to  believe,  and 

.       t>elieve  that  said  intoxicating  liquors  were  then  owned  and  kept, 

ma  pla.ce  described,  in  said  county,  by  one  McCrackenvj\\}ci  intent  to  sell 

5  Same  within  the  state  oilotua  in  violation  of  said  act,  and  that  the 

r .     '  ^  W.  Moore,  as  such  deputy  marshal,  then  held  said  eight  barrels 

..     ^^Oxicating  liquors  in  his  custody  by  virtue  of  said  seizure,  to  await 

^gi    ^5>al  judgment  on  said  information,  did  then  and  there  unlawfully, 

^gj./^*Ously,  wickedly  and  maliciously  conspire  and  confederate  to- 

^j    .^f",  with  the  fraudulent  and  malicious  intent  to  injure  the  ad- 

52j.*^t ration  of  public  justice,  by  unlawfully  getting  the  said  eight 

tjj^    ^Is  of  intoxicating  liquors  out  of  the  possession  and  control  of 

^^i  d  W.  W.  Moore,  and  secreting  the  same  so  that  it  could  not  be 

Stat^^^nts  are  not  sufficient — citing  1.  The  matter  enclosed  by  and  to  be 
Pott^  ^  Stevens,  30  Iowa  391;  State  v.  supplied  within  []  will  not  be  found  in 
lovv^  ^*   28  Iowa  554;  State  v,  Jones,  13     the  reported  case. 


act   ^|7^mtended  for,  we  think  the  illegal    on  the  ground  that  it  charged  no  offense 


\Sot\        ^60.     Even    under  the  construe-  2.  This  indictment  was  excepted  to 

^r-       '       .      .    -                   ......       .11          1  ..                       J  .....     .               .             «■ 

JlJVjyjjy.^   wilfully  and  fraudulently  being    illegal,    but  the 

suj^J^^ted' to   obtain  a  divorce   in  the  C.  J.,  dissenting)  held  otherwise  and 


cicj^/J^-^t  constitutes  the  offense  is  suffi-  under  the  laws  of  lowa^  the  taking  of 
unl^  ^V  set  forth,  viz:  that  the  accused  the  liquor  by  the  means  alleged  not 
att^^Vjyjjy.     wilfully  and  fraudulently    being    illegal,    but  the    court  (Miller, 


^i^r  court."  sustained  the  indictment. 
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disposed  of  as  might  be  finally  adjudged  and  ordered  oo  the  hearing 
of  said  information. 

And  the  said  Wm.  J.  Harris  and  Mark  W.  Fobom,  with  the  intent 
and  for  the  purpose  aforesaid,  did  then  and  there  unlawfully  cause  a 
writ  of  replevin  to  be  illegally  issued  by  one  William  Connor,  a  jus- 
tice of  the  peace  of  Des  Moines  township,  in  said  county,  in  favor  of 
the  said  William  J,  Harris,  for  said  fight  barrels  and  their  contents, 
by  means  of  which  said  writ  of  replevin,  they,  the  said  William/. 
Harris  and  Mark  W.  Folsom,  did  get  said  eight  barrels  of  intoxicating 
liquors  out  of  the  possession  and  control  of  the  said  W.  W.  Moore, 
and  did  remove  and  secrete  the  same,  so  that  they  could  not  be  dis- 
posed of  under  the  final  judgment  of  forfeiture  rendered  by  said  G. 
£.  Hammer,  as  such  justice  of  the  peace  on  said  information,  nor  the 
said  order  issued  by  said  G.  B.  Hammer,  as  such  justice  of  the  peace 
on  said  judgment  of  forfeiture  for  the  destruction  of  said  intoxicating 
liquors,  by  reason  of  which  said  illegal,  fraudulent  and  malicious  acts 
of  the  said  William/.  Harris  and  Mark  W.  Folsom,  and  of  their  con- 
Spiring  and  confederating  together  as  aforesaid,  great  injury  was 
done  to  the  administration  of  public  justice,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Iowa. 

[Daniel  Webster,  District  Attorney.]^ 

e.  By  Seeurlng  Appointment  to  Pablle  Offloe.* 
Form  No.  6161. 

(Precedsnt  in  People  e.  Squin,  ao  Abb.  N.  Cu.  (K.  T.  Ojer  tL  T.  Ct.)  369.)' 

[Court  0/  General  Sessions  of  the  City  and  County  0/  Hew  York.* 

The  People  of  the  Slate  of  New  York     1 

against  > 

Rollin  M.  Squire  and  Maurice  £.  Flynn.  J 

The  grand  jury  of  the  (^Here  followed  the  first  fifteen  counts  of  the 
indietment).] ' 

And  the  grand  jury  aforesaid,  by  this  indictment,  further  accuse 
the  said  Rollin  M.  Squire  and  Maurice  B.  Flynn  of  the  crime  of  con- 
spiracy, committed  as  follows: 

Heretofore,  to  wit,  on  the  S6th  day  of  December,  in  the  year  afore- 
said, at  the  city  and  county  aforesaid,  the  term  of  a  certain  public 
officer,  to  wit,  the  commissioner  of  public  works  of  the  city  of  New 
York,  had  then  lately  before  expired,  and  the  mayor  of  said  city  was 
then  about  to  nominate,  and  by  and  with  the  consent  of  the  said 
board  of  aldermen  of  the  said  city  of  New  York,  to  appoint  some 

1,  The  words  enclosed  by  [  ]  will  not  was  held  sufficient  under  N.  Y.  Pen. 
be  found  in  the  reported  case,  but  have  Code,  g  i63  (Birds.  Rev.  Stat.  (iSg6), 
been  added  to   render  the  form   com-    p.  $87.  ^  il. 

pleie,  4.  This  indictment  was  found  in  the 

2.  For  indictment  for  a  conspiracy  to  court  of  oyer  and  terminer,  but  this 
procure  the  return  of  a  member  of  par-  court  has  been  abolished  and  tbe  cap- 
llanieni  by  the  use  of  bribery  see  7  Cox  tion  made  to  conform  to  the  preaeoi 
C>  C.  Appendix  xv.  practice. 

S.  The  indictment  in  this  case  was  in  6.  The  words  enclosed  by  and  to  be 
twenty-two  counts,  the  form  given  in  supplied  within  [  ]  will  not  be  found 
the  text  being  the  sixteenth  count.     It    in  tne  reported  case. 
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person  a^  ^uch  commissioner  of  public  works,  for  which  appointment 
as  sucl\  GQmmis^ioner  of  public  works,  the  said  JRoUin  M*  Squire  was 
then  and  there  an  applicant  ^nd  candidate.     And  the  said  M<mri^e 
jB.  Ffyn^  on  the  day  and  in  the  year  aforesaid,  i^as  then  and  there 
and  for  a  long  time  prior  th^sreto  had  been,  and  then  intended  there- 
after to  continue  and  remain,  engaged  and  interested  in  the  business 
of  procuring,  soliciting  and  executing  awards,  orders  and  contracts, 
and  in  the  procuring,  soliciting  and  executing  of  awards,  orders  and 
contracts,  let  and  awarded  and  to  be  let  and  awarded  by  the  head  of 
the  department  of  public  works,  to  wit,  the  commissioner  of  public 
works,  of  the  city  of  New  York^  for  work  done  and  supplied  and  to 
be  done  and  supplied  for  and  on  account  of  the  corporation  of  the 
city  of  New  York^  the  expense,  price,  and  consideration  of  which 
was  payable,  and  was  to  be  payable,  from  the  city  treasury,  and  was 
by  reason  thereof  ineligible  to  the  said  office  of  commissioner  of 
public  works,  a$  they,  the  said  R^llin  M,  Squire^  Maurice  B,  Flynn^ 
Hubert  O.  Thompson^  and  the  other  evil-disposed  persons  hereinafter 
mentioned,  then  and  there  well  ^new. 

Nevertheless,  the  said  Rollin  M.  Squire  and  Maurice  B,  Flynn^ 
both  late  of  the  city  and  county  aforesaid,  together  with  said  Hubert 
O.  Thompson  and  the  said  other  evil-disposed  persons,  unlawfully, 
wickedly,  and  corruptly  contriving  and  intending  to  obstruct,  defeat 
and  pervert  the  due  administration  of  the  law,  and  to  get  into  their 
hands  and  control  the  said  office  of  commissioner  of  public  works,  for 
their  own  piost  wicked  and  corrupt  ends  and  purposes,  afterwards,  to 
wit,  on  the  day  and  in  the  year  aforesaid,  at  the  city  and  county 
y  aforesaid,  did  unlawfully,  wickedly  and  corruptly  conspire,  combine, 

/  confederate  and  agree  together  between  and  amongst  themselves,  to 

cause  and  procure  him,  the  said  Rollin  M.  Squire,  by  and  through  the 
corrupt  means  and  procurement  of  them,  the  said  Rollin  M.  Squire^ 
Maurice  B.  Flynn^  Hubert  O,  Thompson^  and  the  said  other  evil-dis- 
posed persons,  to  be  nominated  by  the  mayor  of  the  said  city  of  New 
York^  and  by  and  with  the  consent  of  the  said  board  of  aldermen  of 
the  said  city  of  New  Yorky  to  b,e  appointed  as  such  commissioner  of 
public  works,  upon  a  corrupt  and  wicked  understanding  and  agree- 
ment, and  with  intent  that,  upon  and  in  the  event  of  the  said  Rollin 
M.  Squire  being  appointed  to  the  said  office,  he  the  said  Rollin  M. 
Squire^  should  transact  the  business  of  the  said  office  as  the  said 
Maurice  B,  Flynn  might  and  should  direct,  and  should  and  would 
make  no  appointment  of  any  subordinates,  clerks  or  employees  of 
and  pertaining  to  the  business  of  the  said  office,  without  the  approval 
of  the  said  Maurice  B,  Flynn,  and  would  and  should  make  such 
removals  of  any  and  all  of  such  subordinates,  clerks  and  employees 
as  the  said  Maurice  B.  Flynn  might  and  should  suggest  and  request, 
and  that  the  said  Rollin  M.  Squire  should  and  would,  upon  and  in  the 
event  of  such  appointment,  grant  to  the  said  Maurice  B,  Flynn  the 
right  and  authority  to  discharge  any  and  all  of  the  functions  of 
the  said  office,  and  should  and  would  permit  him,  the  said  Maurice  B, 
Flynn,  to  make  any  and  all  of  the  appointments  and  to  perform  any 
and  all  oi  the  duties  necessarily  touching  and  being  incidental  to  the 
administration  of  the  said  office. 
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And  the  said  RolHn  M.  Squire,  in  pursuance  and  furtherance  of  and 
according  to  the  said  conspiracy,  combination,  confederacy  and 
agreement  between  himself  and  the  said  Maurice  B,  Flynn,  Itubert 
O.  Thompson  and  the  said  other  evil-disposed  persons,  as  aforesaid,  _ 
afterwards,  to  wit,  on  the  day  and  in  the  year  aforesaid,  in  the  city 
and  county  aforesaid,  did  personally  appear  before  the  said  mayor  of 
the  said  city  of  New  York  and  did  make  application  to  the  said  mayor 
to  be  nominated  as  such  commissioner  of  public  works,  in  due  form  of 
law;  and  did  then  and  there  cause  and  procure  the  said  mayor  to 
duly  nominate  him,  the  said  RolHn  M.  Squire,  as  such  commissioner 
of  public  works. 

And  the  said  RolHn  M.  Squire,  in  the  further  pursuance  and 
furtherance  of  and  according  to  the  said  conspiracy,  combination', 
confederacy  and  agreement  as  aforesaid,  afterwards,  to  wit,  on  the 
day  and  in  the  year  aforesaid,  at  the  city  and  county  aforesaid,  did 
unlawfully,  wickedly  and  corruptly  make,  sign  and  subscribe  and 
deliver  to  the  said  Maurice  B.  Flynn  and  Hubert  0.  Thompson,  a  cer- 
tain paper  in  these  words  following  {Here  was  set  out  a  copy  of  Ihe 
letter)^  to  the  manifest  perversion  and  obstruction  of  the  due  admin- 
istration of  the  laws,  to  the  pernicious  example  of  all  others  in  like 
case  offending,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  the  people  of  the  state  of 
New  York,  and  their  dignity. 

\^John  R.  Fellows,  District  At'torney  of  the 
City  and  County  of  New  York.y 

6.  Under  Federal  Statutes.^ 

1,  ThalKtwreferredto  was  as  foUoivs:  more  of   such  persons  do   any  act   to 

■■  .Veiv  Vari.  Dectmbtr s6lk.  liSf.  effect  the  object  of  the  Conspiracy,  all 

Maurice  B.  Flynn,  Esq. ,  the  parlies  to  such  conspiracy  shall  be 

Dear  Sir:    In  consideration  of  your  liable  to  a  penalty."  etc. 

securing   not   less    than   four  County  KeqoUitw  of   ijiiimaMUl  —  Gcn/rally, 

Democracy   aldermen  who  shall   vole  — An   indictment   under    this    section 

(or  my  confirmation  as  commissioner  must  charge  three  things  in  order  to 

of  public  works,  in  the  event  that  the  be    sulficienl:     0)    That    the    persons 

mayor  shall  send  in  my  name  for  that  named  in  the  indictment  did  conspire 

office,  I  hereby  agree  to  place  my  resig-  together    and    enter    into  an    unlawftil 

nation  as  commissioner,  in  case  of  my  agreement  and  combination,  which  is 

confirmation,  in  your  hands  whenever  the  legal  signification  of  the  word  con- 

you  may  demand  the  same,  and  further,  spire    as    there    employed,     (i)    That 

to  make  no  appointment  in  said  office  [bey   so  conspired   together    to    com- 

without  your  approval,  and   to  make  mit  an  otiense  against  the  laws  of  the 

such  removals  therein  as  you  may  sug-  United   Slates.     (3)  That  c 


gest  and  request,  and  to  transact  the  of  said  parties  to  said  conspiracy  did 

businessof  saidofGceas  youmaydirecl.  some   act   to  effect  the  object  of  said 

Very  truly  yours,  unlawful  combination  and  agreement. 

RoltinM.  Squirrr  U.   S.    V.  Martin,  4  Cliff.    (U.    S.)    156; 

S,  The  words  enclosed  by  []  will  not  U.  S.  v.  Adler,  49  Fed.  Rep.  736.     See 

be  found  in  the  reported  case.  also  U.  S,  v.  Nunnemacher,  7  Biss.  (U. 

3.  United    St»tM    BeviMd   BtataMi,  §  S.)  iii;  U.  S.  v.  Goldberg,  7  Biss.  {U. 

5440.  provides  that    "If  two  or  more  S.)  175. 

persons  conspire,  either  to  commit  any         Tie  contfiiracy   must   be   sufficiently 

offense  against  the  United  Slates,  or  to  charged.     It  cannot  be  aided  by  acts 

defraud  the  United  States  in  any  man-  done  by  one  or  more  of  the  coitspira- 

ncr,  or   for  any  purpose,  and   one  or  tors  in  furtherance  of  the  object  of  the 
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^^Q9C>iracy.     U.  S.  v.  Britton,  io8  U.  S.  spiracy,  though  this   is   the   language 

jQ^-  XJ  .  S.  V.  Walsh,  5  Dill.  (U.  S.)  58.  of  the  statute.     U.   S.   v,   Boyden,    i 

^;}s/^^^f  Conspiracy,  —  An  indictment  Lowell  (U.  S.)  266. 

und.^*'  this  section,  in  order  to  be  good,         Averment  of  Time  and  Place  of  Overt 
m^st.       charge  that  the  conspiracy  was  Act, — The  indictment  should  aver  the 
to  do     some  act  made  a  crime  by  the  time  and  place  of  the  alleged  overt  act, 
^^^s  c>€  the  United  States,  and  it  must  so  as  to  identify  the  act  and  show  that 
stac^      -with  such    reasonable  certainty  it  post-dated  the  conspiracy  and  was  in 
(lie     si.<^t:s  Intended  to  be  effected  by  the  fact  an  act,  not  a  part  of  the  conspiracy, 
coT&si>i^3icy  that  it  can  be  seen  that  the  but  done  to  effect  its  object.     U.  S.  v. 
objccK     of  the  conspiracy  was  a  crime  Milner,  36  Fed.  Rep.  890. 
aga.tn.st:  the  United  States.    In  re  Wolf,        Allegation  of  Means  Unnecessary.  —  An 
37   Fed-  Rep.  606;  U.  S.  v.  Watson',  17  indictment    under    U.    S.   Rev.   Stat., 
Fed.     R.ep.   145;  U.   S.  v.  Gardner,  42  g  5440,  which  avers  the  conspiracy  and 
Fed.    R.ep.  829.     But  in  stating  the  ob-  then  sets  out  the  overt  acts  done  to  carry 
ject     of    the  conspiracy  the  same  cer-  it  into  effect,  is  sufficient,  and  it  is  not 
taivxty     And  strictness  are  not  required  necessary  to  aver  the  means  agreed  on 
as    in     the  indictment   for  the  offense  to  effect  the  conspiracy.     U.  S.  z^.  Den- 
conspired  to  be  committed.     U.  S.  v.  nee,  3  Woods  (U.  S.)  47;  U.  S.  v.  Gold- 
Sievens,  44  Fed.    Rep.    132;   U.  S.  v,  man,  3  Woods    (U.    S.)    192;  U.    S.  v. 
Wilson.  60  Fed.  Rep.  890.  Dustin,    2   Bond  (U.   S.)  332;  U.  S.  v. 
/it/^p^ment  of  Overt  Acts.  —  The    in-  Gordon,  22  Fed.  Rep.  250;  U.  S.  v.  Ben- 
dictxneTit,  to  be  sufficient,  must  charge  son,   70  Fed.  Rep.  591.     Compare  U.  S. 
the    execution   of    some    overt    act  to  v,  Walsh,  5  Dill.  (U.  S.)  58. 
effect     the    object    of    the    conspiracy.         An  indictment  for  a  conspiracy  to  ob^ 
U.  S.     sf.  Dennee,   3  Woods  (U.  S.)  47;  struct  the  mails  n^td  not  charge  that  the 
U    S.    2/.  Martin,  4  Cliff.    (U.    S.)  156;  overt  acts  were  done  feloniously,  but  it 
"•  S.   z/.  Nunnemacher,  7  Biss.  (U.  S.)  must  charge  that  they  were  done  know- 
"Ji    U.S.   V.    Goldberg,    7    Biss.    (U.  ingly,     wilfully,   or    unlawfully;     but 
^•)  ^75;  U.  S.  V.  Watson,  17  Fed.  Rep.  where  the  defendants  are  charged  with 
1^5;  U.  S.  z/.  Reichert,  32  Fed.  Rep.  142;  the   overt  acts  of   retarding   the   mail 
^-    S.  «/.  Milner,  36  Fed;   Rep.  890;  U.  trains  it  is  not  necessary  to  charge  them 
^^-  Adlcr,  49  Fed.  Rep.  736;  U.  S.  if.  with  knowing  at  the  time  that  the  trains 
oenson,  70  Fed.  Rep.  591;  Dealy  v,  U.  carried   the   mails,  and  where  the  in- 
5>.,  152  u  §   jj^      Compare  the  dictum  dictment  charges   that   the   overt  acts 
'*^^-  S.  V.  Gardner,  42  Fed.  Rep.  829.  consisted  in  turning  switches  and  over- 
.   out  an  indictment  under  this  section  turning  cars  upon  the  track,  etc.,  such 
"  ^ufficicnt  if   it   correctly  charges  an  acts  will  be  presumed  illegal,  and  an 
unlawful  combination  and  agreement  allegation  that  the  acts  were   not  done 
sc  ^if^^^^^y  made,  and,  in  addition,  de-  in  the  lawful  exercise  of  the  defendant's 
-   '^J.^s  any  act  by  any  one  of  the  parties  rights  is  unnecessary;  nor  is  the  indict- 
j   .    "^    unlawful  agreement  as  an  act  ment  restricted  to  a  single  overt  act. 
^^'^^ied  to  be  relied  on  to  show  the  U.  S.  v.  Debs,  65  Fed.  Rep.  210. 
j^^^'^cnt  in  operation,  although  upon         For  an  indictment  for  conspiracy  to 
^-j     ^^ce  of  the  indictment  it  does  not  hinder   and   prevent  a  colored  person 
affe^^^    how    the   act  would    tend    to  from  the  enjoyment  of  personal  secu- 
S.    ^^  ^hc  object  of  the  conspiracy.     U.  rity,  drawn  under  section  6  of  the  En- 
\j   ^  I^nau,    II    Blatchf.    (U.  S.)  168;  forcement  act    of   1870,  which   act   is 
v.^  '  ^-  Sanche,  7  Fed.  Rep.  715;  U.  S.  substantially  incorporated  into  the  U. 
U.    ^"^son,  70  Fed.  Rep.  591.     See  also  S.  Rev.  Stat.  (1878),  §§  5508,  5509,  see 
tr*^-   ^.  Graff,  14  Blatchf.  (U.  S.)  381;  The  Ku  Klux  Conspiracy,  vol.  12.  p. 
S.'^"  ^-  Boyden,  i  Lowell  (U.  S.)  266;  U.  938. 

I?'^  *^tisiin,  2  Bond  (U.  S.)  332.  For  indictment  drawn  under  this  sec- 
acts    K  ^'^^'^plc^  ^^  averments  of  overt  tion  for  a  conspiracy  to  intimidate  a 
ner      ^^Id  insufficient   see  U.  S.  v.  Mil-  citizen  in  the  free  exercise  and  enjoy- 
42  1^^?^  fed.  Rep.  890;  U.  S.  V.  Gardner,  mem  of  his  right  to  proceed  by  con- 
i\j^^»  Rep.  829.  tempt  in  the  federal  court  against  the 
thi^(     ^    form   of   language   that  shows  defendants  for  a  violation  of  an  injunc- 
agr^  ^^me  act  was  done  to  carry  out  the  tion  granted  by  said  court  restraining 
sar^^*^eQt  is  sufficient;  it  is  not  neces-  said  defendants  from  interfering  with 
dot^^  ^<^  charfi^e  that   the  overt  act  was  his  title  to  land,  held  sufficient,  see  U, 
^^  to  effect  the  object  of"  the  con-  S.  v.  Lancaster,  44  Fed.  Rep.  885. 
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1^  Tq  Ca9t  Awi^  Vessel  wi(b  Intent  to  Injure  Underwriters. 

In  the  District  Court  of  the  United  States  of  America  for  the  South- 
ern District  of  ^cw  York. 

Of  the  October  Terra  in  the  year  of  our 
Lord  eighteen  hundred  and  mnety-seven. 
Southern  District  of  New  York^  set.  The  grand  jurors  for  the  United 
States  of  America,  inquiring  for  the  Southern  District  of  New  York^ 
upon  their  oath  present,*  that  John  Doe,  Richard  Roe  and  Samuel 
Short,  all  late  of  the  city,  county  and  state  of  New  York,  in  the  South- 
ern District  of  New  York,  on  the  fifth  day  oi  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven,  at  the  said  city  of 
New  York,\  did  amopgst  themselves,  wilfully  and  corruptly  con- 
spire, combine,  confederate  and  agree  together,  to  injure  certain 
underwriters,  hereinafter  mentioned,  and  falsely  and  fraudulently  to 
cheat  and  defraud  them  of  divers  large  sums  of  money.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  John  Doe,  Richard  Roe  and  Samuel  Short  afterwards,  to  wit, 
on  the  {Here  give  the  date  of  the  policy),  in  the  year  aforesaid,  at.  the 
city  of  New  York  aforesaid,  in  pursuance  of,  and  according  to  the 
said  conspiracy,  combination,  confederacy  and  agreement  amongst 
themselves  had  as  ^foresaid,  did  cause  and  procure  a  certain  ship 
called  the  ^^ Daniel  Webster^'  and  certain  goods  in  and  on  board  the 
said  ship  to  be  insured  by  certain  underwriters^  to  wit,  by  Leonard 
A.  Ford,  Charles  Mainjoy  and  John  T.  Hadawcty,  and  the  said  under- 
writers then  and  there  severally  executed  a  certain  policy  of  insur- 
ance upon  the  said  ship,  and  upon  the  said  goods  so  laden  on  board 
the  said  ship  as  aforesaid,  upon  and  for  a  voyage  from  the  port  of 
New  York,  to  the  port  of  Genoa,  in  tjie  kingdoip  of  Italy.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  John  Doe,  Richard  Roe  and  Samuel  Short  afterwards,  and 
after  the  said  ship  sailed  from  the  port  of  New  York  aforesaid,  upon 
the  voyage  aforesaid,  to  wit,  on  the  fourth  day  of  August,  in  the  year 
aforesaid,  in  further  pursuance  of  and  according  to  the  said  con- 
spiracy, coinbination,  confederacy  and  agreement  among  themselves 
had  as  aforesaid,  did  remove  and  unload  from  on  board  the  said  ship, 
divers  goods  insured  as  aforesaid,  of  great  value,  to  wit,  of  the  value 
of  two  thousand  doWdiTs,  before  the  said  ship  had  reached  the  port  of  des- 
tination as  aforesaid,  to  wit,  at  the  village  of  Paichogue,  in  the  county 
oi  Suffolk,  in  the  state  ol  New  York,    And  the  jurors  aforesaid,  upon 

An  indictment  charging  in  the  gen-  and  consumed  the  time  for  conducting 
eral  language  of  U.  S.  Rev.  Stat.,  §5506,  the  election  by  putting  frivolous  inter- 
that  at  a  certain  election  the  accused  rogations  to  such  voters,  and  unlaw- 
did  unlawfully  combine  and  confeder-  fully  created  disorder  by  pushing  and 
ate  with  each  other  to  hinder  certain  per-  doing  and  saying  disorderly  and  ille- 
sons  from  voting,  without  setting  forth  gal  things  to  them^  such  averments 
by  what  acts  and  methods  the  hinder-  being  themselves  too  vague  and  gen- 
ing  was  done,  is  too  vague  and  general,  eral.  U.  S.  v,  Belvin,  46  Fed.  Rep.  382. 
and  the  defect  is  not  cured  by  aver-  1.  United  States,  —  Rev.  Stat.  (1878), 
ments  that  the  accused  hindered  the  §  5364.  See  U.  S.  v.  Cole,  5  McLean 
voters  by  unlawfully  challenging  them  (U.  S.)  513. 
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their  oath  aforesaid,  do  further  present,  that  in  further  pursuance  of 
and  according  to  the  said  conspiracy,  combination,  confederacy  and 
agreexxxent  amongst  themselves  had  as  aforesaid,  the  said  John  Doe^ 
Rich€i^^Roe  and  Samuel  Shorty  afterward,  to  wit,  on  the  twentieth  day 
of  A^g^^U  ^^  the  year  aforesaid,  on  the  high  seas,  did  cut,  bore 
and    in^ke  divers  holes  in  the  botton)  and  sides  of  the  said  ship, 
irith  intent  thereby  to  sink,  cast  away  and  destroy  the  said  ship,  and 
the  goods  in  and  upon  the  said  ship  so  laden  as  aforesaid,  and  with 
intent  a.nd  design  then  and  there  wilfully  ^nd  maliciously  to  prejudice 
and  injure  the  said  several  persons  who  bad  so  underwritten  the  said 
policy  of  insurance  on  the  said  ship,  and  upon  the  goods  therein  and 
thereupon  laden  as  aforesaid,  to  the  great  damage  of  the  said  Leonard 
A.  Fordy  Charles  Mainjoy  and  John  T,  Hadaway^  who  had  so  under- 
written the  said  policy  as  aforesaid,  against  the  peace  and  dignity  of 
the  said  United  States^  and  contrary  to  the  foroi  of  the  stc^tute  of  the 
same  in  such  case  made  and  provided. 

Daniel  Webster ^  United  States  Attorney. 

b.  To  DefraiM  the  United  SUMm.^ 

1.  At  other  Itanni  of  iodtctmentf  va«  dafraud  tke  United  States,  fraudulently, 

A«r  U.  S.  Rev.  Stat.  (1878),  §  (440,'8ee  malidou9}y  and  unlawfully  did  con- 

as  foUows:  spire,  combine,  conftsderate  and  agree 

By  False  Accounts, — Where  an   in-  together  to  cause  and  procure  certain 

dictment  charges  a  conspiracy  by  the  goods,  wares  and  merchandise  to  be 

superintendent  and  assistant  superin*  embezaled,  and  disposed  of  for  money, 

tendent  of  the  construction  oif  1^  gov-  with  Jbe  intent  thereby  to  defraud  the 

ernment  building  to  defraud  the  United  United  $tates,"  and  that  to  carry  out 

States  out  of  a  large  sum  of  money  such  conspiracy  they  did  certain  acts 

^  'certifying  that  certain  false  and  set  forth  in  the  indictment,  was  ob* 

''^udalent  accounts  and  vouchers  ioj  jected  to  on  the  ground  that  there  is 

i^^tertals  furnished  for  use  in  the  con-  no  statute  of  the  United  States  under 

struction  of  the  said"  building  **and  which  an  Indian  trader  can  be  indicted 

w  labor  performed  on  the  said  build,  for  embe;E:KlemeHt,  ^nd  hence  the  in- 

*|^,were  true  and  correct,"  without  diccraent  did   not  charge    an    offense 

?^V"S  what  accounts  or  vouchers,  the  within  the  United  States  statute  against 

f  f^^'^i^ent .  was  held   bad  for  uncer-  conspiracy.    The  court  held  that  the 

'■*2^y.  U.  S.  V.  Walsh.  5  Pill.  (U.  S.)  58.  word  "  embeszled  "  might  be  omitted 


^i'  ^  ^<Uje  Survey.  —  For  form  of  in^    from  the  charge  and  the  indictment 
^ctment  for  a  conspiracy  to  defraud    was  still  good  for  a  conspiracy  to  cheat 

aud  tl 

m,  2  ^ 
U  ™a<le  pursuant  to  a  contract  with  By  Fraudulently  Increasing  Weight  of 
gjQ.  United  States,  and  fraudulent  field  Mails  Carried,  •—  An  indictment  charg- 
^^^  ^  aaid  survey,  whereby  the  sur-  ing  that  certain  railway  officials,  for  the 
fy^^^^neral  was  deceived  into  certi-  purpose  of  deceiving  the  postal  officials 
kL|^^  Uie  amount  due   the  surveyor,     having  charge  of  the  weighing  of  the 


rtk    Vt   .  ^  lor  a  conspiracy  to  aelraud  was  stiu  gooa  lor  a  conspiracy  to  cneat 

lent    ^*'^^  States  by  causing  a  fraudu-  and  defraud  the  United  States.     U.  S. 

.  ""t  and  fictitious  survey  of  lands  to  v,  Upham,  2  Mont.  170. 

■*  made  ^-  -   ^  ~''*^         n    T,       »  .    .»    r 


^^^^  Conspiracy  held  insufficient  un>-  transported  was  largely  in  excess  of  the 

1^  .  ^e  above   statute  see    U.   S.    v.  actuai  average  amount  usually  carried, 

^^^  3«  Fed.  Rep,  143.  and  thereby  to  cause  the  United  States 

^°y  fraudulent  Disposition  of  Govern-  to  pay  to  the  railway  company  a  com- 

7^"^  l^^operty.  —  An  indictment  charg-  pensation    in    excess  of    the    amount 

^%  that  the  defendants,  one  of  whom  actually  earned,  did  conspire  to  defraud 

^  ^Q  Indian  trader,   *'  wickedly  de-  the  United  States  by  sending  over  the 

^^S  and    Intending    to    cheat   and  line  a  large  quantity  of  old  newspapers, 
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(1)  By  Means  of  Pretended  Entry  of  Public  Lands.  ^ 

Form  No.  6x63. 

(Precedent  in  Dealy  v.  U.  S.,  152  U.  S.  539,  9  Am.  Cr.  Rep.  161.)' 

[(^Commencing  as  in  Form  No,  6162,  and  continuing  down  to  *)]'  that 
on  t\it  first  day  oi  April ,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  in  the  county  of  Rolette,  State  of  North  Da- 
kota, and  within  the  jurisdiction  of  this  court,  one  William  W.  Allen, 
one  Michael  Dealy,  one  Edward  Laberge,  one  Peter  Thibert,  and  one 
H,  H.  Fritz,  and  others  to  the  grand  jury  unknown,  did  commit  the 

etc.,  in  order  to  fraudulently  increase  defraud  the  government  by  persons  in 

the  weight  of  the   mails,   and  setting  the  military  service, 

forth  the  overt  acts  done  in  pursuance  U.  S.  Rev.  Slat.   (1878),   §   1624,   art, 

of  the  conspiracy,  sufficiently  charges  24,  relating  to  conspiracies  to  defraud 

an  offense   under  U.  S.   Rev.   Stat.,  §  the    government    by    persons    in    the 

5440.     It  is  not  necessary  to  aver  that  naval  service. 

the  contemplated  fraud  was  successful,  U.  S.  Rev.  Stat.  (1S78),  §  3169,  which 

or   that   the   matter   illegally   weighed  makes  it  a  criminal  offense  for  every 

was  of  weight  sufficient  to  entitle  the  officer  or  agent  appointed  and  acting 

company  to  increased  compensation,  or  under  the   authority    of    any    revenue 

that  the  illegal  forwarding  was  to  be  law  of  the  United  States  to  conspire  or 

continued  after  the   expiration  of  the  collude  with  any  other  person  to  defraud 

time   fixed   for   weighing,   nor  is  it  re-  the  United  States. 

quired   to  state  what  particular  official  1.  A  count  in  an   indictment   under 

was  to  be  deceived.     U.  S.  v.  Newton,  U.  S.  Rev.  Stat.  (1878),  §  5440,  charging 

48  Fed.  Rep.  218.  a  conspiracy    to    defraud   the    United 

Fraudulently  Securing  Pensions. — For  States   by   presenting   to   the    register 

an  indictment  under  sections  5440  and  and  receiver  of  a  land    office    for   ai>- 

4746  for  a  conspiracy   to  defraud  the  proval   false  and   fraudulent  affidavits 

United  States  by  fraudulently  obtaining  and  proofs  of  settlement  and  improve- 

a  pension  for  one  of  the  defendants  in  ment   under    the   pre-emption    law    of 

the   name   of    a   deceased   soldier  see  twenty-eight  persons,  to  the  effect  that 

U.  S.  V.  Adler,  49  Fed.  Rep.  736.  such  persons  were  entitled  to  enter  the 

For  an  indictment  for  a  conspiracy  public  lands  under  the  pre-emption 
to  defraud  the  United  States  by  bribing  laws  and  had  severally  complied  with 
a  member  of  the  board  of  examining  the  said  laws,  and  that  they  had  en- 
surgeons,  so  as  to  influence  him  in  tered  such  lands  for  their  own  indi- 
makin§^  his  report  to  the  commissioner  vidual  benefit  and  not  for  purposes  of 
of  pensions  and  thereby  secure  an  speculation,  with  an  allegation  of  overt 
allowance  of  a  pension,  and  of  a  larger  acts,  is  sufficient.  Also  a  count  charg- 
pension  than  would  otherwise  have  ing  a  conspiracy  to  defraud  the  United 
been  obtained,  see  U.  S.  V.  Van  Leuven,  States  by  hiring  twenty-eight  persons 
62  Fed.  Rep.  62.  to  enter  certain  public  lands  at  the  land 

By  Prosecuting  a  False  Claim,  —  U.S.  office  under  color  of    the    pre-emption 

V.  IJennee,  3  Woods  (U.  S.)  47.  laws,  for  the  purpose  of  selling  such 

Other  Btatutes  relating  to  conspiracies  lands  to  the  defendant  and  others  oa 

to  defraud  the  government  are  as  fol-  speculation.     U.  S.  v.  Gordon,  22  Fed. 

lows:  Rep.  250. 

U.  S.  Rev.  Stat.  (1878),  §  5438,  which  2.  This  is  the  first  count  of  the  indict- 

provides  that  *'  Every  person  who  en-  ment,  on  which   the  defendants  were 

ters  into  any  agreement,  combination  found  guilty.     A  motion  for  a  new  trial 

or  conspiracy  to  defraud   the   govern-  and  one  in  arrest  of  judgment  was  over- 

ment  of  the  United  States,  or  any  de-  ruled,  and  this  judgment  was  affirmed 

partmentor  officer  thereof,  by  obtaining  by  the  United  States  supreme    court, 

or  aiding  to  obtain  the  payment  or  al-  The  indictment  is  drawn  under  U.  S. 

lowance    of   any   false    or    fraudulent  Rev.  Stat.  (1878),  §  5440. 

claim,  shall  be  imprisoned,"  etc.  8.  The  matter  to  be  supplied  within 

U.  S.  Rev.  Stat.  (1878),  §   1542,  art.  [  ]  will  not  be  found  in  the  reported 

60,  par.  3,  relating  to  conspiracies  to  case. 
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crime  of  conspiracy  to  defraud  the  United  States,  committed  as 
follows: 

That  at  the  time  and  place  aforesaid,  the  said  William  W.  AlUn^ 
AffcAatl  DtcUy^  Edward  LcLberge^  Peter  Thiberi^  and  H,  H,  Fritz^  and 
others*  to  the  grand  jury  unknown,  did  falsely,  unlawfully,  and  wick- 
edly conspire,  combine,  confederate,  and  agree  together  among  them- 
selves, to  defraud  the  United  States  out  of  large  tracts  of  land  in 
saici     oounty  of  great  value,  ^  by  means  of  false,  feigned,  illegal,  and 
iictit^ious  entries'  of  said  lands  under  the  homestead  laws  of  the 
United  States,  the  said  lands  being  then  and  there  public  lands  of  the 
United  States,  open  to  entry  under  said  homestead  laws  at  the  local 
land   office  of  the  United  States  dXDeviFs  Lake  Cityy  in  said  state,  and 
that   3.ccording  to  and  in  pursuance  of  ^  said  conspiracy,  combination, 
cott£ederacy,  and  agreement  among  themselves,  had  as  aforesaid,  the 
said  .^Jlen  did  persuade  and  induce  one  Charles  Patinaude  to  make 
^lici^  lander  said  homestead  laws,  and  thereafter  to  make  proof  and 
final  entry  under  said  laws  for  the  lands  known  and  described  as  fol- 
lows:    The  south  half  of  the  northeast  quarter  and  lots  one  and  two 
of  section  six,  in  township  one  hundred  and  sixty-three  north,  of 
ran^e    seventy  west,  of  the  fifth  principal  meridian,  said  lands  lying 
and  being  in  said  county,  on  which  said  lands  said  Patinaude^  as  said 
Ali^9M.  then  and  there  well  knew,  had  never  made  settlement,  improve- 
^^'^t*   or  residence,  contrary  to  the  form  of  the  statute  of  the  United 
States  in  such  case  made  and  provided,  and  against  the  peace  and 
<'J^nity  of  the  United  States. 

\^James  F,  Smith,  United  States  Attorney.] 

By  Removing  Distilled  Liquors  to  Evade  Internal 

Revenue  Tax. 

Form  No.  6x64. 

(Precedent  in  U.  S.  v.  Babcock,  3  Dill.  (U.  S.)  623,  note.)* 

^^^ted  States  of  America,  Eastern  District  of  Missouri,  ss. 
^  ."^    ^lie  district  court  of  the  United  States,  for  the  eastern  district  of 
j^f^^'^tfn*.     At  the  November  term  of  said  court,  a.  d.  i87^. 

*^^  grand  jurors  of  the  United  States  of  America,  duly  impaneled-, 
^*"^»  and  charged  to  inquire  in  and  for  the  eastern  district  of  Mis- 

j^^'   ^^'QMription  of  Laadf. —  It  was  ob-  as    to    include    the  proceedings  as  a 

of  tK         '^^x  there  was  no  specification  whole. 

the  cl^  t^articular  tract  or  tracts  of  which  8.  Scseription  of  Ovort  Aet.  —  It  was 

{jni^  ^^cndants  conspired  to  defraud  the  held  unnecessary  to  use  the  language 

abov^^    States,  but  the  court  held  the  of  the  statute  that  the  overt  act  was 

%^    ^  general  description  sufficient.  done  '*to  effect  the  object  of  the  con- 

ther>  '^^■flription  of  Xoaai.  —  It  was  fur-  spiracy."      Nor  was    it    necessary    to 

def^^^  Ejected   that  the  indictment  was  specifically  state  the  time  of  the  overt 

by  ^v>w^«^^  ^^  i^^  statement  of  the  means  act,  or  that  it  was  done  within  the  limits 

ried     ^  ^ch  the  conspiracy  was  to  be  car-  of  the  United  States. 

hort^^'^to  effect,   the  word  "entry"  in  4.  This  indictment  was  framed  upon 

me^^^^ead    cases    having  a  technical  U.  S.  Rev.  Stat.  (1878),  %  5440.     For  the 

tioi^  ^^C3g,  referring  simply  to  the  initia-  substance  of  similar   indictments  see 

jec^i    ^^f  the   proceedings,  but  the  ob-  U.  S.  v,  Fehrenback,  2  Woods  (U.  S.) 

ta^^^   was   not   sustamed,   the  court  175;    U.   S.    v.  Nunnemacher,   7  Biss. 

^  the  word  in  its  popular  sense  so  (U.  S.)  iii;  U.  S.  v.  Smith,  2  Bond  (U. 
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touri,  oh  their  oaths  present  that  OrvUU  E.  Bc^cock  ixAjohnA. 
Joyce,  late  of  said  district,  on  X^z  first  day  oi  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sevtntyjimr,  at  the  said 
district,  did  conspire,  combine,  confederate,  and  agree  together 
among  themselves,  and  with  John  McDomtld,  Joseph  M.  Fittroy, 
Alfred  Bevis,  Edward  B.  Eraser,  Rudolph  W.  Ulrici,  Louis  Teuscher, 
John  Busby,  Gordon  B.  Bingham,  •aXiAjohn  W.  Bingham,  with  certain 
other  persons,  to  the  grand  jurors  aforesaid  unknown,  to  defraud"- 
the  United  States  of  the  internal  revenue  tax  of  seventy  cents,  then 
and  there  imposed  by  law  upon  each  and  every  proof  gallon  of  a 
large  quantity,  to  wit,  one  million  proof  gallons  of  distilled  spirits,* 
thereafter  to  be  produced  at  certain  distilleries,  then  and  there  situ- 
ated in  the  city  of  St.  Louis,  within  said  district,  to  wit,  the  distillery 
then  and  there  occupied  by  the  said  Alfred  Beois  and  Edward  B, 
Eraser,  and  then  and  there  situated  at  the  northeast  comer  of  Barton 
street  and  De  Kalb  street,  in  said  city  of  St.  Louis,  and  within  said 
district;  the  distillery  then  and  there  occupied  by  the  said  Sudolpft 
W.  Ulriei,  and  then  and  there  situated  at  the  southwest  corner  of 
Cedar  street  and  Main  street  in  said  city  of  St.  Levis,  and  within  said 
district;  the  distillery  then  and  there  occupied  by  the  said  Louis 
Teuscher,  and  then  and  there  situated  at  Nos.  280S,  s8io,  sSia,  2814 
and  a8i6,  inclusive.  North  Second  street,  in  said  city  of  St.  Louis,  and 
in  said  district;  the  distillery  then  and  there  occupied  by  the  said 
John  Bitsby,  and  then  and  there  situated  at  the  southwest  corner  of 
Cass  avenue  and  Eleventh  street,  in  said  city  of  St.  Louis,  and  within 
said  district ;  the  distillery  then  and  there  occupied  by  said  Gordon  B. 
Bingham  ajiAJohn  IV.  Bingham,  and  then  and  there  situated  at  No, 
1313  Papin  street,  in  said  city  of  St.  Louis,  and  within  said  district 

That  afterward,  to  wit,  on  the^fteenlh  day  oi  Ju/y,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-four,  and  at  the 
eastern  district  of  Jfissouri,  the  said  Alfred  Bevis  and  Edward  B. 
Eraser,  in  pursuance  of,  and  in  order  to  effect,  the  object  of  said 
conspiracy,  combination,  confederacy,  and  agreement,  so  had  as 
aforesaid,  did  remove  from  the  said  distillery  situated  as  Aforesaid  at 
the  northeast  corner  of  Barton  street  and  De  Kalb  street,  in  the  said 
city  of  St.  Louis,  to  a  place  other  than  a  distillery  warehouse  situated 
upon  and  constituting  a  part  of  the  distillery  premises,  to  wit,  to  a 

S.)  333;  U.  S,  ».  DMrio,«  Bond  (U.S.)  «ubjea  nanerof  theconspiracflssoffi- 

333.  ctently  deicrlbed  as  "  the  laxn  arising 

For  cases  relating  to  ttiti  t^lebrated  from  and  imposed  by  law  apon  certain 

conipiracy  to  defraud  the  revenue   In  diwn  proof  gallons  and  quanlitics  of 

St.  Louis,  in  the  years   1S71-1S7S,  see  disliltcd  spines,  distilled  In  the  United 

U.S.v.  McKec,  sDill.  (U.S.)55t;U.  S.  States,  then   and   there  situated   in   a 

V.  Babcocb,  3  Dill.  (U.  S.)  5S1;  U.  S.  «.  ceriatn  bonded  Wkrehouae,"  describing 

McDonald,  3  Dill.  <U.  S.)  S43.  Miid  warehonse.     U.   5,  v.   Boyden,   i 

I.  Intant  to  BafraaA.—  An  indictment  Lowell  (U,  S.)  966.    In  an  indictment  for 

against  a  distiller  for  contplracy  to  de-  a  conspiracy  to  remoTe  goods  without 

fraud  the  United  States  of  the  imemal  paying  duty   thereon,   oie  goads  and 

revenue  tax  need  not  state,  in  addition  means  of  etiecting  the  conspiracy  tnay 

to  an  intent  to  defraud,  tire  facts  show-  be   described  In   vety  general   terms. 

ing  such  intent.    U.  S.  f.  Ulrici.  3  Dill.  Reg.  e.  Blake,  6Q.  B.  196,51  E.  C. 

(UT  S.)  531.  L.  IB6;    Reg.  f.   Thompson,   lb  Q.  B. 

S.  BeMripan«feoodiB«u>*«L~^The  830. 
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place  to  the  jurors  aforesaid  Unknown,  a  large  quantity  of  spirits,  to 
wit,  teh  thousand  ptooi  gallons  thereof,  upon  Which  said  spirits  the 
internal  revenue  tax  of  seventy  cebts,  then  and  there  imposed  by  law 
upon  each  and  every  proof  gallon  thereof,  had  not  been  first  paid, 
and  thereby  did  then  and  there  defraud  the  United  States  of  said 
tax  {Htre  followed  In  precisely  siMlar  terms  changes  of  sifnilar  dvert  acts 
by  Ulrid^  Teuscher^  Busby ^  aM  Bingham  respectively). 

That  afterward,  to  Wit,  on  the  first  day  of  February^  in  the  yiear  of 
our  Lord  one  thousand  eight  hundred  and  seventy-four^  at  the  said 
teuterh  district  of  Missouri^  the  said  John  A,  Joyce^  in  pursuance  of, 
and  in  order  to  cflFect,  the  object  of  said  conspiracy,  combination, 
confederacy,  and  iagreement,  so  had  as  aforesaid,  did  aid  and  abet  in 
the  removal  from  the  said  distillery  of  Alfred  Bevis  and  Edward  B. 
Frastr^  to  a  place  to  the  jurors  aforesaid  unknown,  of  a  large  quan- 
tity of  distilled  spirits,  to  wit,  one  thousand  proof  gallons  thereof, 
upon  each  and  every  proof  gallon  of  which  said  spirits  the  internal 
revenue  tax  of  sevetUy  cents,  then  attd  thefe  imposed  by  law,  had 
not  first  been  paid,  contrary  to  the  form  of  the  statute  of  the  Uhited 
States  in  such  cases  made  and  provided,  and  against  their  peace  and 
dignity. 

D<Md  P,  Dyer, 
Uaited  States  Attorney  for  the  Boston  District  of  HfissoUH. 


e.  to  Make  Fletitious  Census 

Form  No.  6x65. 
(Pr^edent  in  t).  8.  b,  Stevetis,  44  Fed.  Rip.  13!.)^ 

District  of  Minnesota^  ss. 

The  grand  jury  of  the  U^ted  States  of  America  within  and  for  said 
district,  on  their  oath  present  that  heretofore,  to  wit,  on  the  second 
day  of  fune^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety,  at  the  city  of  Minneapolis,  in  this  district,  Edward  A,  Stevens, 
Thadtkus  S.  Dickey,  Louis  E.  Strum,  and  other  persons  to  the  grand 
jurors  aforesaid  unknown,  meditated  and  devised  a  scheme  to  procure 
false,  exaggerated  and  fictitious  schedules  and  returns  of  the  popula- 
tion <rf  said  city  on  tht  first  day  of  June,  in  the  year  of  our  Lord  one 
thovsand  eight  hundred  and  ninefyy  to  be  made  and  forwarded  to  the 

1.  This  Hidictment,  based  on  U,  S.  bhtnlc  schednk.    The  third  charged  a 

Rev.  Stat.  (1878),  %  $440^  was  demurred  conspiracy  to  write  one  set  of  such 

to  on  the  ground  that  the  defendants  names  on  one  schedule  and  the  other 

Stevens  and  Dfckey,  not  being  capable  on  another,  and  the  fourth  cliarged  a 

of  committing  the  offetoM  denounced  conspiracy  to  Write  three  hundred  ficti- 

iii  secdon  15  oif  the  Census  act  of  1889,  tious  names  on  fifty  such  schedules  and 

wiiich  could  be  committed  by  Strum  three    hundred  more  names  on  fifty 

ooljr.  Could  not  conspire  with  the  latter  other  schedules.    Several  of  said  three 

to  commit  said  o^ense,  but  th'e  court  hundred    names  in  the  first  instance 

ovei^nled  tihe  demurrer,  the  gra'yatiien  w^re  stated  as  fictitious.    It  Was  ob- 

of  the  charge  being  tSie  conspfracy.  jected  to  this  count  that  the  charge  of  a 

The  indictment  contaltted  three  other  conspiracy  to  put  three  hundred  false 

counts,  all  similar  to  the  above,  except  and  fictitious  names  in  the  blanks  was 

dial  ihe  second  charged  a  conspiracy  to  too  general,  but  the  averments  were 

initk  dilTerttet  fictidons  names  fn  the  held  itefficitht. 
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supervisor  of  the  second  census  district  of  Minnesota  by  the  several 
enumerators  employed,  and  to  be  employed,  to  take  the  eleventh  cen- 
sus of  the  United  States  within  said  city.  That  on  the  second  day  of 
June  one  Edward/.  Davenport  was  one  of  the  supervisors  of  census, 
to  wit,  the  supervisor  of  census  within  and  for  the  second  super- 
visor's district  of  Minnesota^  duly  appointed,  qualified,  and  acting  as 
such,  under  and  pursuant  to  the  provisions  of  an  act  of  congress  of 
the  United  States,  to  wit,  an  act  entitled  '*  An  Act  to  provide  for 
Taking  the  Eleventh  and  Subsequent  Censuses,"  approved  March 
first,  A.  D.  one  thousand  eight  hundred  and  eighty-nine,  and  one 
Louis  £.  Strum  was  an  enumerator  duly  employed,  appointed,  and 
qualified,  and  acting  as  such,  under  and  pursuant  to  the  provisions 
of  said  act,  within  and  for  a  certain  subdivision  of  and  within  said  cen- 
sus district,  to  wit,  subdivision  number  367\  he,  the  said  Louis  E. 
Strum^  lately  before  then,  to  wit,  on  said  second  day  of  June^  having 
taken  and  subscribed  the  oath  required  by  [section  eight]  of  said  act. 

That  the  said  Louis  E,  Strum  on  said  second  day  of  June  had  in  his 
custody  and  possession,  as  such  enumerator,  divers,  to  wit,  three 
hundred  blank  schedules  of  the  form  approved  by  the  secretary  of 
the  interior  to  be  filled  in  the  course  of  the  enumeration  to  be  by 
him  made,  according  to  the  provisions  of  said  act,  and  being  the 
same  blank  schedules  that  had  been  issued,  pursuant  to  the  pro- 
visions of  said  act,  from  the  census  office,  and  to  him,  the  said  Louis 
E.  Strum,  before  then,  lately,  to  wit,  on  said  second  day  oijune,  trans- 
mitted and  delivered  by  said  supervisor  of  census. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  afterwards,  to  wit,  on  thfe  said  second  day  of 
June^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety,  at  the  city  of  Minneapolis,  in  this  district,  the  said  Davenport 
still  being  and  acting  as  the  supervisor  of  census  within  and  for  said 
census  district,  and  the  said  Louis  E.  Strum  still  being  and  acting  as 
an  enumerator  within  and  for  his  said  subdivision,  and  still  having  in 
his  custody  and  possession  as  such  enumerator  the  said  blank  original 
schedules,  the  same  being  of  the  kind  and  form  known  as  '*  Schedule 
No.  i,"  and  relating  to  and  containing  inquiries  touching  and  con- 
cerning population  and  social  statistics,  Edward  A,  Stevens,  Thaddeus 
S.  Dickey,  and  the  said  Louis  E,  Strum,  yeomen,  late  of  said  city, 
together  with  other  evil-disposed  persons  whose  names  are  as  yet  to 
the  jurors  aforesaid  unknown,  did  unlawfully  and  maliciously  con- 
spire, combine,  and  confederate  together  and  with  each  other,  in  and 
upon  one  of  said  schedules  then  and  there  unlawfully,  wilfully  and 
knowingly  to  put,  place,  insert,  and  write  the  following  imaginary, 
false  and  fictitious  names  of  persons,  that  is  to  say:  Gordon  Douglas, 
Grace  Douglas,  David  Douglas  {and  six  others),  —  in  the  several  blanks 
left  and  provided  thereon  for  the  names  of  persons  respectively  to  be 
enumerated  thereon,  pursuant  to  the  provisions  of  said  act,  and 
imaginary,  false,  pretended,  and  fictitious  answers,  items  of  informa- 
tion, particulars,  facts,  and  statistics  in  the  several  blanks  left  and 
provided  in  said  blank  schedules  for  answers  to  the  several  inquiries 
respectively  set  forth  and  contained  therein  concerning  the  persons 
to  be  enumerated  thereon;  and  required  by  said  act  to  be  answered 
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in  and  upon  said  schedule,  and  the  same  schedule  afterwards,  to  wit, 
OQ  said  day,  with  said  names  and  said  imaginary,  false,  pretended, 
and  fictitious  answers,  items  of  information,  particulars,  facts,  and 
statistics,  put,  placed,  inserted,  and  written  therein,  in  manner  and 
form  aforesaid,  to  wilfully  and  knowingly   duly  certify,  and  have 
*nd  procure  to  be  duly  certified,  in  form  of  law,  by  him,  the  said 
^^uii  E,  Strum^  as  enumerator,  as  aforesaid,  within  and  for  said  sub- 
division, and  the  same  schedule  filed  and  certified  as  aforesaid  after* 
'Wards,  to  wit,  at  said  city  of  Minneapolis^  on  said  day,  to  unlawfully, 
knowingly,  and  wilfully  forward,  with  other  like  schedules,  to  the 
^id  supervisor  as  his,  the  said  Louis  E,  Strum's^  returns  under  the 
provisions  of  said  act,  they,  the  said  Edward  A.  Stevens^  Thaddeus  S, 
^fkey^  and  Louis  E.  Sirum^  then  and  there,  to  wit,  when  they  con- 
Spired,  combined,  and  confederated  together  as  aforesaid,  well  know- 
ing that  the  said  names,  answers,  items  of  information,  particulars, 
facts,  and  statistics,  and  each  and  every  one  of  them,  were  imaginary, 
pretended,  false,  and  fictitious,  and  that  none  of  said  imaginary, 
pretended,  and  fictitious  persons  were,  on  the  first  day  of  fune,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety ^ot  ever, 
residents  or  inhabitants  of  his,  the  said  Louis  E,  Strum's^  said  subdi- 
vision; and  he,  the  said  Louis  E.  Strum^  not  having  obtained  said 
names,  answers,  items  of  information,  particulars,  facts,  and  statis- 
tics, or  any  or  either  of  them,  by  any  inquiry  made  by  him,  the  said 
Louis  E.  Strum,  of  any  one,  nor  by  visit  by  him,  the  said  Louis  E. 
Strum,  personally  to  any  dwelling-house  or  family  in  his  said  subdi- 
vision, nor  in  the  course  of  enumeration  or  canvass  by  him,  the  said 
Lmis  E,  Strum,  of  his  said  subdivision,  as  they,  the  said  Edward  A. 
Stevens,  Thaddeus  S,  Dickey,  and  Louis  E,  Strum,  then  and  there  well 
knew. 

That  afterwards,  to  wit,  on  the  said  second  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety,  at  the  city  of 
Minneapolis^  in  said  district,  pursuant  to  said  conspiracy,  and  to  pro- 
mote and  effect  the  object  thereof,  the  said  Louis  E.  Strum,  he,  the  said 
Louis E.  Strum,  still  being  and  acting  then  and  there  as  enumerator 
as  aforesaid,  within  and  for  his  said  subdivision,  and  still  having  in  his 
custody  and  possession,  as  such  enumerator,  the  said  schedules,  and 
the  said  Davenport  still  being  and  acting  then  and  there  as  supervisor 
of  census  within  and  for  said  second  census  district,  in  and  upon  one  of 
said  blank  schedules,  to  wit,  the  blank  schedule  last  hereinbefore  men- 
tioned, did  then  and  there  unlawfully,  wilfully  and  knowingly  put, 
place,  insert  and  write  the  several  imaginary,  false  and  fictitious  names 
aforesaid,  in  the  several  blanks  left  and  provided  thereon  for  the  names 
of  persons  respectively  to  be  enumerated  thereon,  pursuant  to  the  pro- 
visions of  said  act,  and  divers  imaginary,  false,  pretended  and  fictitious 
answers,  items  of  information,  particulars,  facts  and  statistics  in  the 
several  blanks  left  and  provided  in  said  blank  schedule  for  answers  to 
the  several  inquiries  respectively  set  forth  and  contained  therein  con- 
cerning the  persons  to  be  enumerated  thereon  and  required  by  said  act 
to  be  answered  in  and  upon  said  schedule.    ♦   *   *   And  so  the  grand 
jarors  aforesaid,  upon   their  oath   aforesaid,  do  say  that   the   said 
-^ardA,  Strvens,  Thaddeus  S,  Dickey  and  Louis  E,  Strum,  then  and 
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there,  to  wtt,  at  the  said  city  of  Minntapolh,  on  the  said  second  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ki'«(k, 
unlawfully  and  maliciously  did  conspire,  combine  and  confederate 
together  and  with  each  other  to  unlawfully,  wilfully  and  knowingly 
make  the  fictitious  returns  aforesaid,  in  manner  and  form  aforesaid, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States. 

Geo.  N.  Baxter,  Special  Assist.  U.  S.  Attorney. 

d.  To  PlnndeF  a  Wreeked  Steamlwat. 
FoTBi  No.  6t66. 

(Piecedent  ia  U.  5.  v.  Sanche,  7  Fed.  Rep.  716.)' 

.  ^Commemii^  as  in  Form  No.  GIGS,  and  continuing  down  to  f)]*  did 
conspire,  combine,  confederate,  and  agree  together,  between  and 
among  themselves,  to  plunder  certain  goods  and  merchandise,  a  more 
particular  description  of  which  said  goods  and  merchandise  being  to 
the  grand  jurors  aforesaid  unknown,  then  and  there  belonging  to  the 
steamboat  "City  of  Vicksburg"  the  said  steamboat  being  then  and 
there  wrecked  in  distress  on  the  waters  of  the  Mississippi  river, 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  Sutes, 
while  engaged  in  commerce  and  navigation  on  the  said  river,  to  wit, 
between  Vicksburg,  in  the  state  Mississippi,  and  Si.  Louis,  in  the  state 
of  Missouri;  and  that,  to  effect  the  object  of  the  said  conspiracy,  the 
said  Hercules  Sanehe  then  and  there  furnished  and  loaned  to  the  said 
John  Woods  and  Etias  Boairigki,  a  certain  skiff  to  be  used  by  them, 
the  said  Woods  and  the  said  Boatright,  in  plundering  said  goods  and 
merchandise  from  the  said  steamboat  [against  the  peace  (ci^oc/wtf^^aj 
in  Form  No.  616^.^ 

e.  To  Pnvent  Bujoyment  of  EteeUve  Franehlse  aod  Civil  Bights  of 
Citizens. 

(1)  By  Prbvshtino  Hohestzad  Entry. 

Form  Ho.  6ifi7.' 

(Commencing  as  in  Form  No.  816S,  and  continuing  down  to  •)  that 

Burrell  Lindsey,  a  citizen  of  the  United  States,  made  on  the  thirtieth 

day  of  December,  in  the  year  of  our  I^rd  one  thousand  eight  hundred 

1.  This  indlctmenr  was  drawn  under  oven  act  was  insufficient  to  show  an 

U.  S.  Rev.  Slat.  (1S7S).  IS  ;440,  for  a  con-  act   done   to  effect   the  object   of    tbe 

spiracy  tocommit  ihe  offense  denounced  conspiracy.     The  motion  was  overruled 

by  U.  S.  RcT.  Stal.  (1878),  g  5358,  and  on  both  points. 

the  defendants  moved  to  quash  it  on  %.  The  words  enclosed  by  and  to  be 
two  grounds,  the  first,  that  section  supplied  within  Ihe  []  will  not  be  found 
£440  does  not  make  it  indictable  to  con-  in  the  reported  case. 
spire  to  commit  a  trespass  against  pri-  S.  This  indictment,  drawn  under  U. 
vale  persons  or  property,  although  such  5.  Rev.  Stat.  (1878),  §  S508.  contains 
trespass  may  be  a  violation  oE  the  substantially  the  facts  set  out  in  the  in- 
criminal  laws  of  the  United  States;  formation  in  U,  S.  v.  Waddeil.  iia  U, 
the  second,  that  the  avenneot  of  the  S.  76,  which  information  was  held  on 
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tod  eighty'twOf  at  the  United  States  land  office  at  Zitt/^  Rock^  a  home- 
stead entry  on  a  quarter  section  of  land  subject  to  entry  at  that  place. 
That  afterward,  to  wit,  on  the  tenth  day  of  January^  in  the  year  of  our 
Lord  one    thousand   eight   hundred  and  eighty'three^   while    resid- 
ing on  and  cultivating  said  land  for  the  purpose  of  perfecting  his 
fight  to  the  same  under  the  laws  of  the  United  States  on  the  subject, 
namely,  sections  twenty-two  hundred  and   eighty-nine,  twenty-two 
hundred  and  ninety,  and  twenty-two  hundred  and  ninety-one  of  the 
Revised  Statutes  of  the  United  States,  the  defendants,  David  Waddell^ 
J(^hn  Smith  and  Frank  Johnson  conspired  to  injure  and  oppress  him, 
and  to  intimidate  and  threaten  him  in  the  free  exercise  and  enjoy- 
tnent  of  that  right,  and  because  of  his  having  exercised  it,  and  pre- 
sent his  compliance  with  the  laws.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  in  pursuance  of  said 
conspiracy,  the  defendants,  David  Waddell^  John  Smith  and  Frank 
Johnson  did,  upon  said  homestead  tract,  to  wit,  on  said  tenth  day  of 
January  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
d^kty-iJkr-ee^  with  force  and  arms  fire  off  loaded  guns  and  pistols  in 
the  cabin  of  said  Lindsey  and  did  then  and  there  thereby  drive  him, 
said  Li^tdsey^  from  his  home  on  said  homestead  entry.    And  the  jurors 
aforesaid  on  their  oath  aforesaid,  do  further  present,  that  said  de- 
fendants, David  Waddell^  John  Smith  and  Frank  Johnson^  to  wit,  on 
said  tetUA  day  of  January^  m  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-three^  went  in  disguise  upon  the  premises  of  said 
homestead  entry,  while  occupied  by  said  Lindsey^  with  intent  to  pre- 
vent aad  hinder  the  free  exercise  of  and  enjoyment  by  him  of  the 
nght  and  privilege  to  make  said  homestead  entry  on  the  lands  of 
the  United  States,  secured  to  him  by  the  constitution  and  laws  of 
the  United  States  and  the  right  to  cultivate  and  improve  said  land 
and  mature  his  title  as  provided  by  the  said  sections  twenty-two  hun- 
dred and  eighty-nine,  twenty -two  hundred  and  ninety,  and  twenty- 
mo hundred  and  ninety-one  of  the  Revised  Statutes  of  the  United 
States,  against  the  peace  {concluding  as  in  Form  No,  616T), 

(2)  By  Preventing  Exercise  of  Right  of  Suffragic 

Form  No.  6168. 

(Precedent  in  Exp,  Yarbrough,  no  U.  S.  655.)' 

sw^^^  ^^^  grand  jurors  of  the  United  States^  chosen,  selected  and 
pj.^^  in  and  for  the  Northern  District  of  Georgia^  upon  our  oaths, 
the  ^^^'  ^^^^  heretofore,  to  wit,  on  the  tweniy-fijth  day  of  July^  in 
r^j^^'^ar  of  our  Lord  one  thousand  eight  hundred  and  eighty-three^ 
•'^^e*-  Yarbroughy  James  Yarbrough^  Dilmus  Yarbrough,  Need  Yar- 

1)1^  ^^Ter  to  charge  an  offense  under  1.  This  indictment,  drawn  under  U. 

^t^  ^id  section  of   the  United  States  S.  Rev.  Stat.  (1878),  §§  5508,  5520,  was 

o]^t^.  held  sufficient. 

^^^  also  an   insufficient   indictment  For  other  forms  drawn  under  these 

t^^^r  this  statute  for  a  conspiracy  to  sections  see  U.  S.  v.  Crosby,  i  Hughes 

vJI^Jtere  with   one's  enjoyment  of   a  (U.  S.)  448;  U.  S.  v.  Butler,  i  Hughes 

y'^ing  claim  in  U.  S.  v,  Ringeling,  8  (U.  S.)  457;  U.  S.  v,  Goldman,  3  Woods 

■4<mL  353.  (U.  S.)  187. 
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brough,  Lovtl  Streetman,  Bold  £mory.  Slate  Lemmans,  Jake  HaytSt 
and  E.  H.  Green,  all  late  of  said  Northern  District  of  Georgia,  did, 
within  the  said  Northern  District  of  Georgia,  and  within  the  jurisdic- 
tion of  this  court,  commit  the  offense  of  conspiracy,  for  that  the 
said  Jasper  Yarbrough,  James  Yarbrough,  Dilmus  Yarbrough,  Neal 
Yarbrough,  Level  Streelman,  Bold  Emory,  State  Letnmons,  Jake  Hayes, 
and  E.  H.  Green,  did  then  and  there,  at  the  time  and  place  afore- 
said, combine,  conspire,  and  confederate  together,  by  force,  to 
injure,  oppress,  threaten,  and  intimidate  Berry  Saunders,  a  person 
of  color  and  a  citizen*  of  the  United  States  of  America  of  African 
descent,  on  account  of  his  race,  color,  and  previous  condition  of 
servitude,  in  the  full  exercise  and  enjoyment  of  the  right  and  privi- 
lege of  suffrage  in  the  election  of  a  lawfully  qualified  person  as  a 
member  of  the  congress  of  the  United  States  of  America,  and 
because  the  said  Berry  Saunders  had  so  exercised  the  same,  and  on 
account  of  such  exercise,  which  said  right  and  privilege  was  secured 
to  the  said  Berry  Saunders  by  the  constitution  and  laws  of  the  United 
States  of  America,  the  said  Berry  Saunders  being  then  and  there 
lawfully  entitled  to  vote  in  said  election,  and  having  so  then  and 
there  conspired  the  said  Jasper  Yarbrough,  James  Yarbrough,  Dilmus 
Yarbrough,  Neal  Yarbrough,  Level  Streetman,  Bold  Emory,  State 
Lemmons,  Jake  Hayes,  a.nd  £.  LT.  Green  did  unlawfully,  feloniously, 
and  wilfully  beat,  bruise,  wound,  and  maltreat  the  said  Berry  Saun- 
.  ders,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United  States  of 
America. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  heretofore,  to  wit,  on  the  twenty-fifth 
day  oi  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-three,  Jasper  Yarbrough,  James  Yarbrough,  Dilmus  Yarbrough, 
Neal  Yarbrough,  Lovel  Streetman,  Bold  Emory,  Stale  Lemmons,  Jake 
Hayes,  and  E.  H.  Green,  all  late  of  said  Northern  District  of  Georgia, 
within  the  said  Northern  District  of  Georgia  and  within  the  jurisdic- 
tion of  this  court,  did  commit  the  offense  of  conspiracy,  for  that  the 
said  Jasper  Yarbrough,  James  Yarbrough,  Dilmus  Yarbrough,  Neal 
Yarbrough,  Level  Streetman,  Bold  Emory,  State  Lemmons,  Jake  Hayes, 
jiYiAE.H.  Green,  having  then  and  there  conspired  together,  by  force, 
to  injure,  oppress,  threaten,  and  intimidate  Berry  Saunders,  a  person 
of  color  and  a  citizen  of  the  United  States  of  America  of  African 
descent,  on  account  of  his  race,  color,  and  previous  condition  of 
servitude,  did  then  and  there  unlawfully,  wilfully,  and  feloniously  go 
in  disguise  on  the  highway,  and  on  the  premises  of  Berry  Saunders, 
with  the  intent  to  prevent  and  hinder  his  free  exercise  and  enjoy- 
ment of  the  right  to  vote  at  an  election  for  a  lawfully  qualified  per- 
son as  a  member  of  the  Congress  of  the  United  States  of  America, 
which  said  right  had  then  and  there  been  guaranteed  to  the  said 
Berry  Saunders  by  the  constitution  and  laws  of  the  United  States  of 

1.  An  iDdjcimenl  under  U.  S.  Rev.  tbn  that  they  were  officers  conspired 
Sui.  (1S78),  §§  5508,  5509,  is  bad  that  against  in  the  discharge  of  their  official 
does  not  aver  that  the  parlies  conspired  duties  is  not  sufficient,  U.  S.  v.  Pat- 
against  were  citliens,  and  an  allega-     rick,  53  Fed.  Rep.  356. 
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America,  the  said  Berry  Saunders  being  then  and  there  lawfully 
qualified  to  vote  at  said  election;  and  having  so  conspired,  with 
intent  as  aforesaid,  the  said  Jasper  Yarbrough^  James  Yarbrough^ 
Dilmus  Yarbrough^  Neal  Yarbraughy  Level  Streeiman^  Bold  Emory^ 
State  LemmonSy  Jake  HayeSy  and  E.  If,  Green  did  then  and  there 
beat,  bruise,  wound,  and  maltreat  the  said  Berry  Saunders,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of  America. 

Emory  Speer,  U.  S.  Atty. 
A  true  bill.     Oct,  12th,  iB83, 

J,  C,  KirJ^atrick,  Foreman. 

(8)  By  Procuring  Inspector  of  Elections  to  Neglect  his  Duty, 

Form  No.  6x69. 

(Precedent  in  In  re  Coy,  127  U.  S.  743.)* 

\(paption  and  venue  as  in  Form  No,  6162,)^^ 

The  grand  jurors  of  the  United  States,  within  and  for  the  District 
of  Indiana,  impaneled,  sworn,  and  charged  in  said  court,  at  the  term 
aforesaid,  to  inquire  for  the  United  States  within  and  for  the  District 
of  Indiana  aforesaid,  upon  their  oath  present  that  Simeon  Coy,  Henry 
Spaan,  John  H,  Councilman,  Charles  N.  Metcalf,  John  E,  Sullivan, 
Albert  T.  Beck,  George  W,  Budd,  Stephen  Mattler,  William  F.  A.  Bern- 
hamtr,  and  John  L,  Reardon,  late  of  said  district,  at  the  district 
aforesaid,  on  the  third  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-six,  unlawfully,  knowingly  and 
feloniously  did  then  and  there  conspire,  confederate,  and  combine 
and  agree  together,  with  one  Samuel  E,  Perkins,  to  commit  an 
offense  against  the  United  States  in  this,  to  wit:  The  grand  jurors 
aforesaid,  impaneled  and  sworn  as  aforesaid,  do  charge  and  present 
that  on  the  id  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-six,  an  election  for  a  Representative  in  the 
Congress  of  the  United  States  from  the  Seventh  Congressional  Dis- 
trict of  the  State  of  Indiana,  was  lawfully  had  and  held  in  and  for 
said  Seventh  Congressional  District  of  Indiana;  that  the  county  of 
Marion  in  said  State,  and  the  city  of  Indianapolis,  situated  in  said 
county,  are,  and  on  said  2d  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-six,  were  in  and  constituted 
parts  of  said  congressional  district,  and  that  at  said  election  for  Rep- 
resentative in  Congress,  so  held  in  said  district  and  in  said  county 
and  city,  a  Representative  in  Congress  was  lawfully  voted  for  at  each 
and  every  voting  precinct  of  said  district  and  of  said  county  and 
city,  including  the  precincts  hereinafter  particularly  named;  that  at 
said  election  one  Allen  Hisey  served  (as)  and  was  the  lawful  inspector 
of  the  election  at  and  for  the  second  precinct  of  the  thirteenth  ward 
of  said  city  of  Indianapolis,  and  at  said  election  said  John  H,  Council- 

1.  This  indictment  is  drawn  under  U.  indictment  in  In  re  Coy,  31  Fed.  Rep. 

S.  Rev.  Stat.  (1878),  g  5440,  for  a  con-  794. 

spiracy  to  violate  the  provisions  of  U.  S.  2.  The  matter  to  be  supplied  within  [  ] 

Rev.  Stat.  (1878},  §5515.    See  also  the  will  not  be  found  in  the  reported  case. 
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-wan  served  (as)  and  was  the  lawful  inspector  of  election  at  and  for 
the  teeond  precinct  of  the  fourth  ward  of  said  city  of  IiuUanapolis,  and 
that  at  said  election  said  Stephen  MattUr  served  as  and  was  the  law- 
ful inspector  of  election  at  and  for  the  third  precinct  of  the  thirteenth 
.ward  of  said  city  of  Indianapolis,  and  that  at  said  election  one  Lorens 
■Sehmidt  served  as  and  was  the  lawful  inspector  of  election  at  and  for 
X\it  first  precinct  of  the  twerity-lhird -k^tA  of  said  city  of  Indianapolis, 
and  one  Joel  H.  Baker  served  as  and  was  the  lawful  inspector  of 
election  at  and  for  the  sixth  precinct  of  Center  township  in  said 
county  of  Marion,  and  one  Joseph  Becker  served  as  and  was  the  law- 
ful inspector  of  election  at  and  for  the  second  precinct  of  the  eleventh 
ward  of  the  city  of  Indianapolis  aforesaid,  and  one  Andrew  Oehler 
served  as  and  was  the  lawful  inspector  of  election  at  and  for  the  firit 
precinct  of  the  seventeenth  ward  of  said  city  of  Indianapolis,  and  one 
John  Edwards  served  as  and  was  the  lawful  inspector  of  election  at 
and  for  the  second  precinct  of  the  eighteenth  ward  of  said  city  of 
Indianapolis. 

That  at  and  after  the  close  of  the  election  aforesaid,  and  until 
delivery  was  made  to  the  clerk  of  said  county  and  to  the  board  of 
canvassers  of  said  county,  each  of  said  inspectors  had  in  his  lawful 
possession  the  ballots,  tally  papers,  poll  lists,  and  certificates  of  the 
board  of  judges  of  election  of  and  for  the  precinct  of  which  he  was 
and  had  been  inspector  as  aforesaid;  said  ballots,  poll  lists,  tally 
papers,  and  certificates  each  contained  evidence  in  respect  to  said 
election  of  Representative  in  Congress,  and  said  grand  jurors  aforesaid 
-do  charge  and  present  that  at  said  district,  on  said  third  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
six,  said  defendants  Simeon  Coy,  Henry  Spaan,  John  If.  Couneiltnan, 
Charles  N.  Melccdf,  John  E.  Sullivan,  Albert  T.  Beck,  George  W. 
Budd,  Stephen  Mattler,  William  F,  A.  Bernhamer  and  John  L.  Rear- 
don,  intending  to  obtain  unlawful  possession  of  said  papers  and 
election  returns  so  in  the  custody  of  said  inspectors,  and  feloniously 
to  mutilate,  alter,  forge,  and  change^  the  said  poll  lists,  tally  papers, 
and  certificates  of  the  judges  of  election,  did  unlawfully  and  feloni- 
ously conspire,  confederate,  combine,  and  agree  together,  and  with 
said  Samuel  £.  Perkins,  unlawfully  and  by  false  and  deceitful 
speeches,  statements,  assertions,  and  promises,  and  by  other  unlaw- 
ful means  to  the  grand  jurors  unknown,  to  counsel,  assist,  aid,  pro- 
cure, and  induce  said  Allen  Hisey,  Lorem  Schmidt,  John  H.  Councilman, 
Stephen  Mattler,  Joel  H.  Baker,  Joseph  Becker,  Andrew  Oehler,  and 
John  Edwards,  inspectors  as  aforesaid,  and  each  of  them,  unlawfully 
to  omit,  neglect,  fail,  and  refuse  to  perform  the  duties  imposed  by 
the  laws  of  the  State  of  Indiana  upon  them  and  each  of  them  safely 
to  guard,  keep  and  preserve  from  harm  and  danger  the  papers,  poll 
lists,  tally  papers,  and  certificates  of  the  judges  of  election  so 
deposited  with  them,  the  said  inspectors,  and  each  of  them  respec- 
tively, until  lawfully  delivered  to  the  board  of  canvassers  of  said 
county  of  Marion,  and  to  the  clerk  of  said  county,  and  that  to  effect 

1.  Il  ia  not  aecesBBrjr  to  set  out  In  th«  designed  to  afieCI,  or  In  (act  &ffect«d, 
Indktnaat  tke  prccite  (Mlare  of  tbc  al-  the  raiult  of  (he  electioii.  /«  rt  Cof, 
tenuloH,  aoc  to  aver  that  tfae^  wera     31  Fed.  Rep.  794'. 
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the  object  of  said  conspiracy  the  said  Samuel  E.  Perkins  unlawfully 
advised,  persaaded,  and  procured  the  said  Allen  Hisey^  inspector  as 
aforesaid,  unlawfully,  and  negligently  to  deliver  to  him,  the  said 
Samuel  E.  Perkins^  the  poll  lists,  tally  papers,  and  certificates  of  the 
judges  of  election  deposited  with  him,  the  said  Allen  Hisey^  for  return 
to  the  board  of  canvassers  of  said  county  before  the  same  had  been 
returned  to  the  said  board  of  canvassers;  and  said  Samuel E.  Perkins 
and  Simeon  Coy  unlawfully  persuaded,  advised,  and  procured  the  said 
Stephen  Mattler  unlawfully  and  negligently  to  deliver,  and  he,  the  said 
Stephen  Mattler^  consented  to  and  did  then  and  there  unlawfully  and 
negligently  deliver  to  said  Perkins  and  Coy  the  poll  lists,  tally  papers, 
and  certificate  of  the  board  of  judges  of  election  deposited  with  him, 
the  said  Stephen  Mattler^  for  return  to  the  board  of  canvassers  of  said 
county,  before  the  same  had  been  returned  to  and  canvassed  by  said 
board  of  canvassers;  and  the  said  John  E,  Sullivan  and  George  W. 
£udd  unlawfully  received  and  took  from  Lorenz  Schmidt  the  poll  list, 
tally  paper  and  certificate  of  the  board  of  judges  of  election  depos- 
ited widi  said  Lorenz  Schmidt  as  aforesaid  for  return  to  the  board  of 
^sanvassers  aforesaid ;  and  the  said  John  H,  Councilman^  negligently 
,and  in  disregard  of  his  duty,  parted  with  and  surrendered  to  a  person 
or  persons,  to  the  grand  jurors  unknown,  the  poll  list,  tally  paper 
and  certificate  of  the  judges  of  election  deposited  with  him,  the  said 
John  H.  Councilman^  for  return  to  the  board  of  canvassers;  and  said 
Simeon  Coy  unlawfully  received,  procured  and  took  from  Andrew 
Oehler^  inspector  as  aforesaid,  the  poll  list,  tally  paper  and  certificate 
of  the  judges  of  election  deposited  with  him,  the  said  Andrew  Oehler^ 
as  aforesaid,  to  be  returned  to  the  board  of  canvassers  of  said  county ; 
and  the  said  defendants,  Simeon  Coy^  Henry  Spaan^  John  E.  Sullivan^ 
and  others  of  the  defendants,  to  the  grand  jurors  unknown,  advised, 
persuaded  and  procured  the  said  Joel  JI,  Baker  unlawfully  and 
negligently  to  surrender  and  deliver  to  some  person  or  persons,  to 
'  the  grand  jurors  unknown,  the  poll  list,  tally  paper  and  certificate 
:  of  the  judges  of  election  deposited  with  him  for  return  to  the  said 
board  of  canvassers;  and  said  defendants,  Simeon  Coy^  Henry  Spaan, 
John  E.  Sullivan^  and  other  defendants,  to  the  grand  jurors  unknown, 
advised,  procured  and  persuaded  said  John  Edwards^  inspector  as 
aforesaid,  to  unlawfully  and  negligently  deliver  and  to  surrender  to 
some  person  or  persons,  to  the  grand  jurors  as  aforesaid  unknown, 
the  poll  list,  tally  paper  and  certificate  of  the  judges  of  election 
deposited  with  him,  the  said  John  Edwards^  as  aforesaid  to  be 
returned  to  the  said  board  of  canvassers;  and  said  Simeon  Coy^  John 
H,  Councilman^  Henry  Spcuin^  Charles  N,  MetccUf^  John  E,  Sullivan^ 
Albert  T.  Beck,  George  W,  Budd,  Stephen  Mattler,  William  F.  A.  Bern- 
homer  and  John  L.  Reardon  procured  the  election  of  said  William  A, 
Bernhamer  as  chairman  of  the  board  of  canvassers  of  said  election  in 
and  for  said  county  of  Marion,  in  said  State  and  district,  and  said 
William  F.  A,  Bernhamer,  as  such  chairman,  refused  to  accept  the 
poll  list,  tally  paper  and  certificate  of  the  judges  of  election  depos- 
ited with  said  John  H  Councilman  as  inspector  as  aforesaid,  when 
first  presented  by  %dAd  John  H.  Councilman  to  said  board  of.  Can- 
vassers and  until  the  said  tally  paper  and  certificate  ef  t^e  judges  of 
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election  had  been  unlawfully  altered  and  forged;  and  farther  to  effect 
the  object  of  said  conspiracy,  said  Simeon  Coy  sent  one  William  If. 
Eden  to  said  Joseph  Becker,  inspector  as  aforesaid,  and  to  other 
inspectors,  to  the  grand  jurors  unknown,  with  direction,  instructioa 
and  request  to  said  Joseph  Becker  and  other  inspectors,  respectively, 
not  forthwith  to  return  and  deliver  the  returns  of  said  election  con- 
tained in  sealed  bags  to  the  clerk  of  the  Circuit  Court  of  the  county 
oi  Marion  aforesaid,  but  to  unlawfully  bring  the  same  to  him,  the 
said  Simeon  Coy;  the  said  Simeon  Coy,  Samuel  E.  Perkins,  Henry 
Spaan,  Charles  N.  Mctcalf,  John  E.  Sullivan,  George  W.  Budd,  Albert 
T.  Beck,  John  L,  Reardon  and  said  persons  to  the  grand  jurors 
unknown,  to  whom  said  tally  papers,  poll  lists  and  certificates  of 
judges  of  election  were  so  unlawfully  surrendered  and  delivered  to 
said  John  H.  Councilman,  John  Edwards,  Allen  Hisey,  Lorens  Schmidty 
Andrew  Oehler,  Stephen  Afattler,  Joseph  Becker  and  Joel  H.  Baker^ 
respectively,  as  aforesaid,  not  being  then  and  there  officers  of  said 
election,  and  not  being  then  and  there  persons  authorized  by  law  to 
have  the  possession  and  custody  of  said  poll  lists,  tally  papers  and 
certificates  of  the  judges  of  election  aforesaid,  contrary  to  the  form 
of  the  statutes  of  the  United  States  in  such  case  made  and  provided^ 
and  against  the  peace  and  dignity  of  the  United  States  of  America. 
Emory  B.  Sellers, 
Attorney  for  the  U.  S.  for  the  District  of  Indiana. 

II.  CIVIL  ACTIOKS  FOR  CONSPIRACT.i 

-The  (M&ss.>ii4:  Tarlorf.  Bid  well.  65  CaI. 

must  4S9;   Jenoer  v.   Carson,   iii   Ind.    533; 

on  or  Wellingloni'.Sni»11.3Cu8h.{MaB».)i4S; 

con/ederation  on   the  part   of   the   de-  Hayward  v.    Draper,  3  Allen  [  Mass.) 

fendanls  to  do  an  unlawful  act  by  reason  551;  Rice  v.  Coolidge,   lai   Mass.    394; 

of  which  the  civil  rights  of  the  plaintiff  Randall  v.  Haielton.   13  Allen  (Mass.) 

were  Infringed,  and   an  injury  to   his  414:  Bohn  Mfe.  Co.  v.  Hollis,  54  Minn, 

person,  property  or  business  sustained.  333;  Jones  v.  Baker,  7  Cow.  (N.  Y.)  44s; 

Schulten  v.  Bavarian  Brewing  Co..  96  Hulchins  v.   Hucchins,  7    Hill  <K.  V.) 

Ky.  834.    But  the  rule  is  to  allow  great  104:  Tappan  v.  Powers,  i  Hall  (N.  Y.> 

latitude  in   setting  out  the  particular  377;  Hoodf.  Palm,  B  Pa.  St.  137;  Sheple- 

acts  relied  upon  from  which  the  con-  v.  Page,  13  Vt.  jig;   Barber  v.  Lesiter, 

■piracy  is  10  be  inferred, even  so  far  as  7C.  B.  (K.  S.)i84.97E.  C.  L.  iBa. 

10  allow  the  individual  acts  of  the  con-  And   it  is  necessary  to    aver  in  the 

spiralors  to    be   averred.     Mussina   v.  complaint,   in  a  competent   form,  that 

ClarL,  17  Abb.  Pr,  (N.  V.  Supreme  Ct.t  the  consequence  of  the   conspiracy,  or 

IBS.  the  acts  done  in  furtherance  thereof,  re- 

Bui  the  gist  of  [he  action  is  not  the  suited  in  some  damage  to  the  plaintiffs, 

conspiracy  alleged  but  the  tortcommit-  Douglass  v.  Winslow,  53   N.  V,  Super, 

led  by  the  defendants,  and  the  damage  Ct.  439. 

resulting  therefrom.     To  charge  alt  the  For  the  formal  parts  of  a  complaint. 

defendants,  jointaction  mustbcproved,  petition  or  declaration   in   a  particular 

and  the  allegation  of  a  conspiracy  may  jurisdiction     consult     the     tiiie    Cou- 

be  a  proper  mode  of  alleging  il.  but  for  plaints,  vol.  4,  p.   1019.    and     Dbcla- 

any  other  purpose  it  is  wholly  imma-  rations. 

terial,  and  it  does  not  change  the  nature  For  other  fmns  of  declarations,  com- 

of  the  action   or  add   anything  to  its  plaints  or  petitions  In  civil  actions  for 

legal  force  and  effect.    Garing  f.  Fraser,  various  conspiracies  see  as  follows: 

76  Me.  37,  citing  Dunlap  v.  Glidden.  31  To    culort    money.       HablJchlel    v. 

Me.  43S,  Parker  v.  Huntington,  3  Gray  Yambert,  75  Iowa  539. 
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1.  Falsely  to  Accuse  Plaintiff  of  Criminal  Offense.^ 

*To  defraud  plaintiffs  of  certain  mer-  age,  it  was  held  to  be  error  to  sustaia 
^andise  under  color  of  purchase.  Tap-  a  demurrer  to  the  sufficiency  of  the  dec- 
pan  9.  Powers,  2  Hall  (N.  Y.)  277.  laration.     Wildee  t/.  McKee,  iiz   Pa. 

To  defraud  creditor.  Penrod  v,  Mor-  St.  335. 
rison,  2  P.  &  W.  (Pa.)  126,  8  S.  &  R.  A  complaint  alleging  in  substance 
(Pa.)  532;  Mott  V.  Danforth,  6  Watts  that  the  defendants,  maliciously  con- 
(Pa.)  504,.  See  also  Wellington  v,  spiring  together  with  intent  to  injure. 
Small,  3  Cush.  (Mass.)  145.  defame  and  destroy  the  plaintiffs  char- 
By  sell!  ng  plaintiff  a  sick  cow.  New-  acter  and  to  deprive  her  of  her  means- 
toQ  V.  Brown,  49  Vt.  16.  of  support  and  to  force  her  to  leave  the 
By  fr&udulently  inducing  plaintiff  to  community  where  she  lived,  wilfully 

riy  certa^in  notes.     Sheple  v.  Page,  12  maliciously  and  falsely  sued  out  an  in- 

t.  519.  quisition  of  lunacy  against  her,  whereby 

^  See  also  the  substance  of  declara-  she  was  greatly  injured  in  her  reputa* 

tions,    complaints    and    petitions    for  tion  and  business  as  a  dressmaker,  and 

similar  C3.uses  of  action  rn  the  follow-  brought  into  public  scandal  and   dis- 

ing  cases:  Gardner  v,  Preston,  2  Day  grace,  to  her  damage  two  thousand  dol- 

(CoDn.)    205;  Spauldingv.  Knight,  116  lars,  states  a  good    cause   of    action. 

Mass.  1^8;  Hoosac  Tunnel  Dock,  etc..  Smith  v.  Nippert,  76  Wis.  86.     See  also 

Co.  p.  O'Brien,  137  Mass.  424;  O'Con-  Smith  v.  Nippert,  79  Wis.  135. 
nor  9.  Jefferson,  45  Minn.  162;  Tones  v.        1.  Confpiriiig    to    Have    Plaintiff  Ia> 

Morrison,   31  Minn.  140;  Verplanck  v,  dieted   for   Pc^nry.  —  The   declaration 

Van  Buren,    76   N.  Y.  247;   Eason  r.  need  not  set  out  any  agreement  to  do 

Westbr<>ok,  2  Murph.  (6  N.  Car.)  329.  any  act  in  itself  unlawful,  or  any  act 

Conspiracy  to  Slander.  —  In  an  action  lawful  in  itself  by  unlawful  means,  the 

on  the  case  for  a  conspiracy  to  defame  gist  of  the  action  not  being  the  con* 

^7  fP^c&ding  false  statements  that  the  spiracy  but  the  damage  done  the  plain- 

Pj*JJ*iff  had  cheated  and  defrauded  a  tiff.     Parker    v.   Huntington,  2    Gray 

third  person  (the  words  not  being  action-  (Mass.)  124. 

able),  and  also  by  composing  a  libellous        Deelaratioiifl     Held     Xneoffloieiit.  —  A 
•tatcnient  to  the  same  effect,  it  was  held  declaration    in    two    counts,  the    first 
'°  *^^^'^yivania  that    the  declaration  charging  that  the  defendants,  devising 
need    not    aver    special    damage,   the  and  intending  unjustly,  etc.,  to  extort 
J^*^  being  implied.    Hood  v.  Palm,  money  from  the  plaintiff,  falsely,  etc., 
R     •     ^^^'  conspired  to  accuse  him  of  being  the 
nut  in  Indiana  a  demurrer  to  a  com-  father  of  a  bastard,  and  in  pursuance 
plaint  alleging  that  the  defendants  con-  thereof  maliciously  threatened  to  accuse 
spired   and  agreed  with  each  other  to  him  thereof  and   to  cause  a  criminal 
s  anaer  and  defame  the  plaintiff  by  ac-  prosecution  to  be  commenced  against 
sna  ™^  ^cr  of  perjury,  and  that  in  pur-  him   therefor,  whereby  they  procured 
def    H   ^^  ^^^  conspiracy  one  of  the  fromtheplaintiff  a  large  sum  of  money; 
taiiT^f    "^^  spoke  of  the  plaintiff  cer-  the  second  count  being  like  the  first,  ex- 
^g      ^^  And  defamatory  words,  set-  cept  that  it  charged  that  the  intent  of 
f^l  V^cin  out,  was  sustained,  such  a  thedefendants  was  to  deprive  the  plain- 
dict^^^^,  not  being  the  subject  of  in-  tiff  of  his  good  name  and  subject  him 
wu»g£^^^^  in  that  state  as  in  Pennsyl^  without  cause  to  the  punishment  pre- 
\n^^    1      Severinghaus  v,  Beckman,  9  scribed  by  law  for  bastardy,  and  that 
'V^^^PP*  3^^-  they  threatened  to  cause  bastardy  pro- 
iivet-^!^5^  the  plaintiff  in  his  declaration  ceedings  to  be  carried  on  against  him, 
^^^^^^  that   he  was  by  profession  a  was  held   fatally  defective  in   that  it 
^*^j«^r,  that  the  defendants  conspired  failed  to  state  that  the  charge  was  false 
K^t)^  their  confederates  to  ruin  him  in  or  that  it  was  known  to  the  defendants 
vi|(^ profession,  and  in  pursuance  and  in  to  be  false,  and  did  not  allege  such  facts 
^ecation  of  their  said  conspiracy  mali-  and  circumstances  as  would  constitute 
^osly  spoke  and  published  of  him,  in  fraud.     Wright  v.  Bourdon,  50  Vt.  494.  ' 
liis  profession  as   teacher,  words,  set        For  substance  of  complaint  for  con- 
forth  at  length  with  innuendoes,  which  spiracy  to  charge  plaintiff  with  arson 
ifflpoted  to  him  the  want  of  integritv  held  insuflScient  to  state  a  cause  of  action 
and  capacity,  mental  and  moral,   fof-  see  Taylor  v.  Bidwell,  65  Cal.  489. 
lowed  by  an  averment  of  special  dam-       Beolumtlons     Held    Boffleient.  —  For 
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Form  No.  6 1 70', 

(Precedent  in  Garing  v,  Frazer,  76  Me.  38.) 

UCammefuement.yY'  ^^  &  P^ea  of  the  case,  for  that  the  said  plain- 
tifit  being  a  good,  true  and  faithful  citizen  of  this  state,  and  having 
behaved  and  conducted  herself  as  such  from  her  nativity  to  the 
present  time,  and  so  among  her  neighbors  as  well  as  others  was  known 
and  reputed.  Yet  the  said  defendants,  not  ignorant  of  the  premises, 
but  contriving  and  maliciously  intending  to  hurt,  wound  and  injure 
the  plaintiff,  and  her  unjustly  to  vex,  molest  and  disturb,  and  to  cause 
her  to  suffer  punishment  and  to  be  fined,  and  also  imprisoned  for  a 
long  space  of  time,  and  thus  to  be  deprived  of  her  liberty,  and 
thereby  to  impoverish,  oppress  and  wholly  ruin  her;  did  at  Portland^ 
in  the  county  of  Cumberland  and  state  of  Maine^  on  the  second  day  of 
January^  A.  D.  \2>8Sy  maliciously  and  wickedly  conspire,  combine, 
confederate  and  agree  together  amongst  themselves  to  falsely  accuse, 
and  by  means  of  false  testimony,  to  procure  the  plaintiff  to  be  in- 
dicted and  convicted  of  the  crime  of  maintaining  a  common  nuisance, 
an  indictable  offense  by  the  laws  of  the  state  of  Maine^  and  punished 
by  a  fine  and  imprisonment;  and  did  then  and  there,  at  tht  January 
term  of  the  Superior  Court,  within  and  for  the  county  of  Cumberland, 
held  at  /*<7r//a«//,  aforesaid,  on  th^  first  Tuesday  oi  January ^  a.  d.  i8<$5, 
by  false,  fabricated  and  perjured  testimony,  accuse  the  said  plaintiff 
of  the  crime  aforesaid  before  the  grand  jury  of  the  county  aforesaid, 
whereby  said  grand  jury  returned  into  said  court  a  certain  bill  of  in- 
dictment in  words  and  figures  as  follows,  viz:  (Jlere  was  set  out  the 
indictmeni)^  which  said  indictment  the  court  aforesaid  caused  to  be 
read,  and  caused  said  plaintiff  to  answer  thereto  in  said  court  before 
a  jury  of  the  court  aforesaid  duly  impaneled  to  try  said  plaintiff  on 
said  indictment  procured  as  aforesaid,  and  said  plaintiff  was  put  on 
her  trial  on  said  indictment  in  said  court  on  the  nineteenth  day  of 
January  aforesaid,  and  the  said  defendants  then  and  there  at  said 
trial  before  the  court  and  jury  aforesaid,  gave  said  false,  frabricated 
and  perjured  testimony  against  said  plaintiff  and  in  support  of  the 
allegations  contained  in  said  indictment  procured  as  aforesaid;  [and 
the  said  plaintiff  was  in  due  manner  and  according  to  due  course  of 
law  by  the  verdict  of  said  jury  acquitted  of  the  said  crime  charged 
in  the  said  indictment,  and  the  said  court  thereupon  ordered  that 
the  said  plaintiff  be  discharged,]^  as  by  the  records  and  proceedings 
remaining  in  said  court  appears. 

substance  of  declaration  in  action  for  cause  him  to  be  removed  from  office 

conspiracy  to  falsely  charge  an  unmar-  see  Griffith  v.  Ogle,  i  Binn.  (Pa.)  172. 

ried  woman  with  being  pregnant  of  a  In  this  case  it  was  held  unnecessary  to 

bastard  see  Haldeman  v,  Martin,  10  Pa.  aver  special  damage,  as  the  law  implies 

St.  369.     In  this  case  it  was  held  un-  damage  from  such  a  conspiracy, 

necessary  to  aver  that  the  reports  and  See  also  Skinner  v,  Gunton,  i  Sauad. 

charges  were  made  falsely  and  mali-  228. 

ciously  or  to  set  forth  the  words  spoken.  1.  For  the  commencement  and  con* 

For  substance  of  a  declaration  in  an  elusion  of  the  declaration  in  Maine  con^ 

action  on  the  case  in  the  nature  of  a  suit  the  title  Declarations. 

writ  of  conspiracy  charging  the  defend-  2.  The  words  enclosed  by  [  ]  are  sup^ 

ants  with  conspiring  to  falsely  accuse  a  plied  in  place  of  an  allegation  that  the 

Judge  with  taking  illegal  feet  and  to  defendant  was  found  guilty,  tfnd  tlKfc 
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By  means  of  the  premises  aforesaid  and  the  said  false,  fabricated 

sjid  perjured  testimony  given  in  said  court  as  aforesaid,  the  plaintiff 

hsLS  suffered   great  anxiety  and  pain  of  body  and  mind,  and  has  been 

forced  and   obliged  to  lay  out  and  expend  divers  sums  of  money  in 

the  wAole  amounting  to  a  large  sum  of  money,  to  wit,  six  hundred 

afk/ji/^y  dollars,  in  and  about  defending  herself  in  the  premises,  and 

\i^  been  greatly  hindered  and  prevented  by  reason  of  the  premises 

ifOtn  tra^nsacting  her  lawful  and  legal  affairs  for  the  space  of  twenty- 

six  ^SLy^9  SLTid  also  by  reason  and  means  of  the  said  premises  she,  the 

pVam  ti^9    has   been,  and  is,   otherwise   greatly  injured  in  credit  and 

ciTcaixi^^^^^^cs-     ^^  the  damage  of  the  said  plaintiff  (as  she  says) 

the  soix^   of  fifteen  thousand  dollars.     \{J^ondusion. )]  ^ 

2.  To  Cheat  and  Defraud. 

Form  No.  6 1 7 1 . 
(Precedent  in  Boston  v,  Simmons,  150  Mass.  461.)^ 

miu*^  ^-  Si^^ and  Janus  Wilson,  \  ^'^^'^'^  Declaration.]' 

Xtid  't:lie  plaintiff  says  that  at  the  time  of  the  acts  and  doings  here* 

inalter    ^^^  forth  it  was,  and  now  is,  a  municipal  corporation  duly 

^^\)\isYicd  by  law,  in  the  county  of  Suffolky  in  this  Commonwealth^ 

and  was  duly  authorized  by  law  to  purchase  land  on  which  to  con* 

struct  a  reservoir  to  be  used  in  supplying  said  city  and  its  inhabitants 

^th  pare  water. 

That  the  defendant  Simmons  was  a  member  and  the  chairman  of 
the  Boston  Water  Board,  a  board  duly  established  by  law,  and  author- 
ized and  empowered  to  purchase  for  the  plaintiff  land  to  be  used  for 
the  purpose  aforesaid.     That  said  Simmons^   by  virtue  of  his  said 
official  position,  knew  and  had  a  part  and  share  in  determining  the 
action  of  said  Water  Board,  under  said  authority,  in  making  such 
purchase;  that  said  defendant   Wilson  well  knew  of  said  position, 
knowledge,  and  authority  of  said  Simmons  \  and  that  said  defendants 
coniiptly  took  advantage  of  said  position,  knowledge,  and  authority, 
*"Q>  intending  and  contriving  to  cheajt  and  defraud  the  plaintiff,  did 
f^rrupdy  and  fraudulently  conspire  and  agree  with  each  other  that 
^r?  ^aid  Simmons  should   impart  to  said  Wilson  knowledge  of  the 
^^''^gs  of  the  said  Water  Board  in  the  selection  of  said  land,  and  of 
yf  ^  piece  of  land  which  said  board  should  consider  suitable  for  a  site 
j^^^  ^^id  reservoir,  did  conspire  and  agree  that  said  Wilson  should 
^^e  the  purchaser  and  owner  of  the  lot  of  land  which  should  be 

M.      »  on  motion  and  hearing  thereon,  1.  See  supra,  note  i,  p.  218. 

^^V  ^^de  the  verdict  because  of  the  false  8.  This  declaraUon  was  held  to  dis- 

M^I^Hiony,  and  thereafter  the  county  close  a  good  cause  of  action  against  both 

^•tpToey  entered  a  nolle  prosequi  to  the  defendant  for  the  injury  sustained  by 

^Victfflent  on  the  records.     The  court  the  city. 

M  that  a  simple  ncl.  pros,  was  not  8.  The  words  enclosed  by  [  ]  will  not 

^dent  to  entitle  the  plaintiff  to  main-  be  found  in  the  reported  case,  but  have 

^  the  actioo.     The  declaration  has  been  added  to  render  the  form  com<- 

tberefora  bm»m  ^hfto^d  as  above.  plete. 
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lered  suitable  for  a  site  for  said  reservoir,  did  conspire  and 
\t  said  Water  Board,  acting  for  the  plaintiff,  should  purchase 

land  for  the  plaintiff  from  said  Wilson^  at  an  advance  or 
above  the  price  paid  therefor  by  said  Wilson,  and  did  so  con- 
d  agree  to  divide  the  profits  of  said  transaction  betveen 
es. 

te  plaintiff  further  says,  that  in  consequence  and  pursuance 
K)rrupt  and  fraudulent  conspiracy  and  agreement,  said  Sim- 

impart  to  said  Wilson  said  knowledge,  and  that  said  Water 
id  considered  a  certain  lot  of  land  suitable  For  a  site  for  said 
■  (which  said  Water  Board  had  in  fact  done);  that  said 
lid  thereupon  purchase  said  lot  of  land  (more  particularly 
d  in  a  certain  deed  thereof  to  the  plaintiff,  which  will  be  pro- 
required),  and  thereafter  said  Water  Board,  acting  in  behalf 
laintiff,  being  thereto  influenced  by  said  Simmons,  did  pur- 
id  land  for  said  city  to  pay  therefor  the  sum  of  $91,35^  being 
s  over  the  sum  paid  therefor  by  said  Wilson,  and  over  the 
which  said  Water  Board  could  have  purchased  the  same  but 
corrupt  and  wrongful  agreement  and  acts  of  said  defendants, 
chase  of  said  Wilson,  by  the  sum  of  %B0,^88.  And  said 
Its  did  divide  the   profits  of  said   fraudulent   transaction 

themselves. 

le  plaintiff  further  says,  that  by  said  corrupt  and  fraudulent 
cy,  agreement,  and  acts  of  said  defendants,  the  plaintiff  was 

unlawfully  and  wrongfully  deprived,  defrauded,  and  cheated 
um  of  $SO,4S8. 

[A.  J.  Bailey,  for  the  Plaintiff.]^ 

8.  To  Hinder  Trade  or  Commerce.' 

a.  By  Boyoottlnff  Manufaeturer. 
Form  No.  6172. 
(Precedent  in  Olive  v.  Van  Patlcn.  7  Tei.  Civ,  App.  hya-f 
tte  of  Texas,     \  District  Court, 
ai  McLennan.  \  January  Itxsa,  a.  d,  i89^, 
ionorable  Judge  of  said  Court: 

stition  of  John  Olive  and  August  Sternenberg,  of  Waee,  in  said 
if  McLennan,  plaintiffs,  against  A.  Van  Patten,  John  Doe  and 
Roe,   of    said   city   and    county,    defendants,    respectfully 

at  the  dates  of  the  transactions  hereinafter  mentioned,  the 

upra,  note  3,  p.  319.  Oil  Co.,  106  N.  Y  669,  laN.  E.  Rep.  81$. 

tW  Eunu  of  compUinls  for  To  hiss  an  actor  and  rain  him  in  his 

es  to    interfere   wlih    trade,  profeMion.     Gregory  v.  Brunswick,  6 

s  followc  M.  &  G.  30S.  46  E.  C.  L.  305,  6  Scott 

rol  the  coal  trade.    Murray  v.  (N.  R.)  809. 

;,  69  Wis.  483.  To  cause  minister  to  lose   his   post, 

oration  to  destroy  business  of  tion.    Fisher  v.  Schuri,  73  Wis.  370. 

>ralion  by indacingcustomers  S.  It  was  held   on  the   authority  of 

to  cease   dealing   with   him.  E>eli  v.  Winfree,  80  Tex.  400,  Chat  this 

iibricatingOilCo.  v.  Standard  petition  slated  a  good  cause  of  action- 
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I^|{it:iffs  were,  and  still  are  partners  in  business,  under  the  firm 
\^^tk^   ^^^  style  of  Olive  &*  Sterfunberg\  and  thatV  on  the  16th  day  of 
^ay^    ^^^»  ^^^  ^^^  ^  ^ong  time  prior  thereto,  plaintiffs  were  owners 
of  a.  l^rge  and  extensive  sawmill  in  Hardin  county,  Tex.,  capable  of 
cQtX\t^U  and  manufacturing  twelve  million  feet  of  lumber  annually; 
of  pl3.xiing  mills  used  in  connection  with  the  sawmill ;  of  six  miles  of 
^ell    e<iuipped  tram  railway,  leading  from  the  mill  to  their  timber 
lancis,  suitable  to  carry  logs  to  the  mill ;  of  8fi00  acres  of  heavy  pine 
tiail>^<')  suitable  for  the  manufacture  of  lumber,  near  the  mills,  from 
irhicH   the  timber  had  not  been  cut;  and  of  7^000  acres  of  heavy 
timbered  land  contiguous  to  the  mills,  from  which  only  a  part  of  the 
timber  had  been  cut,  all  suitable  for  first  class  lumber.     The  plant 
was  -w^orth  two  hundred  and  seventy  thousand  dollars;  the  8^000  acres 
of  timbered  land  worth  sixty-four  thousand  dollars;  and  the  7,000 
acres,  fourteen  thousand  dollars.     Of  the  twelve  million  feet  of  lumber, 
the   annual  output  plaintiffs  were  able  to  make,  and  were  making, 
with  their  mills,  and  preparing  for  market,  they  were  able  to  plane 
upon   their  planing  mills  annually  six  million  feet  of  dressed  lumber, 
and  all  the  lumber  manufactured  they  were  able  to  sell  at  advan- 
tageous prices  in  the  markets  of  the  state  and  elsewhere,  making  an 
annual  profit  of  %100,000,  up  to  the  time  of  the  interference  of  the 
defendants. 

That  defendants,  each  being  engaged  in  the  lumber  business  in 
Texas^  envying  the  prosperity  of  plaintiffs  and  seeking  to  oppress, 
boycott  and  ruin  them  and  to  deter  them  from  selling  to  actual  con- 
sumers, and  to  dissuade  and  influence  dealers  in  lumber  in  Texas  who 
had    been  in   the   habit  of  purchasing  lumber  from  plaintiffs,  and 
with  a  view  to  advance  their  own  pecuniary  and  selfish  interest,  on 
^^y  16,  iSSSy  entered  into  a  trust,  styled   "  The  Lumber  Dealers' 
Association  of  Texas"  the  object  of  which  was  to  confederate  to- 
gether for  the  purpose  of  maintaining  a  high  price  for  lumber  against 
citizens  of  the  state  as  consumers,  and  to  conspire  against  legiti- 
™^te  prices  on  lumber,  and  against  all  persons  who  sought  to  reach  the 
"^^ands  of  legitimate  trade  by  legitimate  methods,  and  to  force,  by 
such  Unlawful  confederacy  and  conspiracy,  all  mill  men  and  manu- 
f^^^^'ers  of  lumber  into  such  unlawful  combination  or  trust,  so  that 
^  lumber  business  on  the  part  of  mill  men  or  manufacturers  should 
jv^^nt  a  solid  array  against  the  consumer  and  retail  dealer,  and 
J   ^^^^'^troli  by  means  of  such  trust,  extravagantly  high  prices  for 
"'liber,  for  the  enrichment  of  themselves,  and  to  the   impoverish- 
def^^        ^^^  consumer  and  small  dealer.     And  so  it  is  charged  that 
^^dants  became  guilty  of  a  conspiracy  against  the  public,  as  well 
j»  P'^intiflFs,  such  as  is  unlawful,  in  all  its  acts  in  furtherance  thereof. 
^£  ^^  in  furtherance  of  this  unlawful  design,  defendants,  as  members 
^v  ^^c  association,  and  as  chief  members  thereof,  assembled  together 
^_J*^^  the  date  mentioned,  and  adopted  and  published  by-laws  for 
«,  r^^ing  out  its  unlawful  designs,  which  by-laws  provided  as  follows: 
^^-  13.  When  any  manufacturer  or  wholesale  dealer,  or  his  agent 
^K^nts,  shall  sell  to  any  person  not  a  dealer,  excepting  railroad 

|j^*    *  he  words  enclosed  by  [  ]  will  not  be  found  in  the  reported  case,  but  have 


^ded  to  render  the  form  complete. 
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companies,  and  at  such  points  where  there  are  no  dealers,  such  sales 
shall  be  reported  to  the  secretary,  and  he  shall  notify  the  members 
of  the  association,  whereupon  it  shall  be  the  duty  of  all  members  of 
this  association  to  discontinue  their  patronage  with  such  manufac* 
turer  or  wholesale  dealer:  provided,  however,  that  if  said  ntianu- 
facturer  or  wholesale  dealer  shall  promise  and  furnish  a  guarant3r 
to  the  secretary  of  this  association  that  he  will  not  again  sell  to  any 

Eerson  not  a  dealer,  notice  shall  be  sent  by  the  secretary  to  all  mem- 
ers  of  the  association,  when  said  manufacturer  or  wholesale  dealer 
shall  again  be  considered  in  good  repute.  Sec.  14.  No  dealer  belong- 
ing to  this  association  shall  ship  to  any  point  where  any  other  memr 
ber  may  be  engaged  in  the  retail  trade,  at  less  than  the  regular  price 
at  that  point." 

That  plaintiffs  having  incurred  the  displeasure  of  said  trust,  of 
which  they  were  not  members,  because  they  had  seen  fit,  in  the  exer- 
cise of  their  rights  as  citizens,  to  sell  lumber  to  others  than  dealers, 
or  for  some  other  cause  unknown  to  plaintiffs,  defendants,  pursuant 
to  the  by-laws  quoted,  did,  it  is  alleged,  on  or  about  the  10th  day  of 
September^  1888,  unlawfully  and  maliciously,  and  with  intent  to 
oppress  and  ruin  petitioners  and  other  mill  men  of  Texas  not  mem- 
bers of  their  unlawful  trust,  confederacy,  and  conspiracy,  issue,  pro- 
mulgate, print,  distribute,  and  mail  and  deliver,  to  nearly  every 
lumber  dealer  in  TexaSy  and  especially  to  those  with  whom  peti- 
tioners had  theretofore  been  dealing  and  selling  lumber  to,  a  circular 
in  form  as  follows:  {Here  was  set  out  a  copy  of  the  circular  letter)^ 
which,  when  received  by  such  lumber  dealers  to  whom  same  were 
mailed  and  delivered,  had  the  effect  — -  because  many  of  them  were 
co-conspirators  with  defendants,  and  belonging  to  said  organized 
conspiracy  —  to  cause  all  of  such  lumber  dealers  and  sellers  of  lum- 
ber to  refuse  to  make  further  purchases  from  your  petitioners, 
thereby  causing  a  complete  cessation  of  their  former  prosperous 
trade  and  business  from  then  until  the  present  time,  and  causing 
your  petitioners,  to  prevent  their  absolute  ruin  and  failure  of  busi- 
ness, to  resort  to  a  trade  with  the  consumer,  direct,  and  almost 
exclusively.  And  your  petitioners  aver  that  the  effect  of  the 
malicious  issuance  of  said  circular,  and  the  distribution  of  same,  as 
aforesaid,  coupled  with  said  trust  and  conspiracy  aforesaid,  caused 
them  damage,  in  loss  of  sales  of  lumber,  from  the  date  thereof  to 
the  present  time,  in  the  way  of  net  profits  arising  from  such  sales, 
and  affected  their  business,  and  retarded  same,  and  the  probable  and 
material  effect  thereof  will  result  in  damages  to  them  and  their  busi- 
ness in  the  future,  which  cannot  be  overcome  or  prevented  by 
petitioners,  to  the  extent  of  one  hundred  thousand  dollars,  and  in  which 
sum  petitioners  have  been  damaged  by  defendants,  by  the  wrongful, 
wilful  and  malicious  acts  of  defendants,  in  the  manner  and  by  the 
means  aforesaid,  persisted  in  and  kept  up  from  May  16^  1S88,  to  the 
present  time,  by  sundry  acts  and  conduct  of  defendants,  carrying 
out  the  general  designs  of  their  unlawful  trust,  confederacy  and 
conspiracy. 

And  by  reason  of  the  premises,  and  by  reason  of  the  unlawful 
trust,  confederacy,  and  conspiracy,  and  malicious  conduct  and  acts 
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of  the  defendants  aforesaid,  petitioners  have  been  further  damaged- 
in  the  sam  of  twenty-five  thousand  dollars,  in  addition  to  their  afore- 
said damages  of  $100^000^  and  which  sum  of  ^BfiOO  they  claim  as 
exemplary  damages.     Premises  considered,  your  petitioners  sue  and 
pray  that  defendants  be  cited,  in  terms  of  law,  to  appear  and  answer 
this  petition;  and,  on  a  final  hearing,  petitioners  pray  for  judgment 
against  defendants  for  the  sum  of  one  hundred  and  twenty-five  thousand 
dollars,    their   actual  and   exemplary  damages  aforesaid,  and   for 
injunction  restraining  defendants  in  the  further  perpetration  and 
continua^tion  of  their  wrongful  and  unlawful  acts,  and  for  all  costs  of 
this  suit,  and  for  general  and  special  relief;  and,  as  in  duty  bound, 
will  ever  pray,  etc. 

[Alexander  &*  Campbell^  Plaintiffs'  Attorneys.]^ 

b.  By  Extorting  Money  from  Employer  by  Threatening  to  Induee 

Workmen  to  Leave  his  Employ. 

Form  No.  6173. 
(Precedent  in  Carew  v.  Rutherford,  zo6  Mass.  2.)P 

\iCapti(m  as  in  Form  No.  6171,)]^ 

And  the  plaintiff  says  he  was  carrying  on  the  business  of  cutting 
freestone  in  said  Boston^  and  employed  a  great  many  workmen,  and 
had  entered  into  contracts  with  builders  to  furnish  them  with  such 
stone  in  large  quantities;  and  the  defendants,  conspiring  and  con- 
federating together  to  oppress  and  extort  money  from  the  plaintiff, 
and  pretending  that  the  plaintiff  had  allowed  some  of  the  said 
builders,  with  whom  he  had  made  contracts  as  aforesaid,  to  withdraw 
from  the  plaintiff's  shop  a  part  of  the  work  he  had  so  contracted  to 
do,  and  to  procure  the  same  to  be  done  by  other  contractors  out  of 
the  state,  caused  what  they  called  a  vote  of  the  Journeymen  Free- 
stone  Cutters*  Association  of  Boston  and  vicinity  (named  as  defend- 
^^Ko**^  the  writ)  to  be  passed  at  a  meeting  of  said  association,  and 
to  be  Written  out  upon  records  of  said  association,  to  the  effect  that 
a  fine  of  ^^oo  was  levied  upon  the  plaintiff  for  allowing  said  builders 

.  '^'thciraw  said  work  and  procure  it  to  be  done  out  of  the  state  as 
aioresaid;  and  the  defendants  caused  said  vote  to  be  communicated 
ana  read  to  the  plaintiff,  and  threatened  the  plaintiff  that  unless  he 
^^.  ^  them  said  fine  of  %I500  they  would  by  the  power  of  said  asso- 
tiff         cause  a  great  number  of  the  workmen  employed  by  the  plain- 

.  .^^  aforesaid  to  leave  his  premises;  and  the  plaintiff  refused  to  pay 

the  ^^>  and  the  defendant  caused  a  great  number,  to  wit,  twelve^  of 

.Workmen   employed  by  the  plaintiff  as  aforesaid  to  leave   his 

*^^,  and  said  workmen  left  his  service  solely  for  the  reason  that 

to  '  ?hft  words  enclosed  by  and  to  be 
In  51*^  within  [  ]  win  not  be  found 
gjjj^l^  reported   case,  but  have  been 

1^  ^  to  render  the  form  complete. 

^^  Judgment   was   rendered  on   this 

pl^^^iion  for  the  defendants  and  the 

,ijj/^tiff  alleged  exceptions,  which  were 

^Mned,  but  the  case  was  afterward 


settled  by  the  parties  without  further 
trial.  In  sustaining  the  exceptions  the 
court  held  that  the  money  was  illegally 
demanded  from  the  plaintiff  (who  was 
not  a  member  of  the  association)  and 
that  he  might  recover  the  same  with 
damages  in  an  action  of  tort. 
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he  refused  to  pay  said  $5(W  demanded  of  him  as  aforesaid,  and  at  the 
instigation  of  the  defendants;  and  the  defendants  thereafter 
threatened  the  plaintiff  that  unless  he  paid  to  them  said  fine  of  $500 
they  would  by  the  power  of  said  association  prevent  the  plaintiff 
from  obtaining  suitable  workmen  for  the  carrying  on  of  his  said  busi- 
ness; and  the  defendants  did  prevent  the  plaintiff  from  so  doing,  for 
a  long  time,  and  until  the  plaintiff  paid  to  the  defendants  said  fine  of 
$500  on  the  ^tk  day  ot  August,  \W8\  and  the  plaintiff  says  the 
defendants  extorted  said  sum  of  %^(X>  ixora.  him  by  means  of  said 
threats,  and  that  he  paid  the  same  to  the  defendants  by  compulsion 
of  the  defendants,  against  his  will,  to  avert  the  injury  threatened  to 
his  business  as  aforesaid. 

\E.  F.  Hodges  6*  /.  J^.  Barrett, 

Attorneys  for  the  Plaintiff.  ] 

«.  By  iqjnrlnr  Credit  of  Retail  Dealer  and  Preventing  his  Obtaining 

Supplies. 


(PrecedcDt  in  SehultcD  v.  Bavarian  Brewing  Co.,  96  Ky.  ass.}* 

[Kenton  Circuit  Court. 
Ciem.  ScAulten,  plaintiff,  "* 

against 

The  Bavarian  Brewing  Company  and 

The  John  Hauck  Brewing  Company,  defendants.  J 

The  plaintiff  Clem.  Schutten  says,  that  at  the  time  of  the  doing  of 
the  wrongs  and  injuries  hereinafter  set  forth,  and  for  many  years 
thereafter,  the  defendant,  The  Bavarian  Bretuing  Company,  was  a  cor- 
poration duly  organized  under  the  general  statute  laws  of  vCfn/wr-iy, 
and  the  defendant.  The  John  Hauck  Brewing  Company,  was  a  corpora- 
tion duly  organized  under  the  statute  laws  of  Ohio,  both  for  the  sole 
purpose  of  brewing  and  selling  malt  liquors,  and  were  members  of  a 
certain  unlawful  combination,  consisting  of  all  the  brewers  of  the 
city  of  Cincinnati,  Ohio,  and  Covington  and  Newport,  Kentucky,  and  the 
vicinity;  all  the  members  whereof  were  and  are  in  conspiracy  with 

1.  li   is  not  unlawful  for  wholesale  spiracy  among  cattle  dealers  to  his  in- 

dealers  to  protect  themselves  against  jury  went   TurlhcT  than   to  charge  thai 

insolvent  and  dishonest  customers,  and  the  defendants  refused   to  sell  to  him 

to  compel  such  customers  to  pay  (heir  and  charged  that  they  not  only  did  that 

debts  to  them,  and  for  this  purpose  and  but  that  they  induced  a  third  person  10 

for  the  purpose  of  otherwise  assisting  do  so.  and  it  did  not   appear  from  the 

each  other  in  their  business  they  may  petition  that  their  interference  with  the 

agree   among  themselves   not  to  deal  business  of  the   plaintiff   was  done  to 

with  such  custt>mers,  and  hence  a  peti-  serve  any  legitimate   purpose  of  their 

tion  by  a  retaildealersetiing  forth  such  own,   but  that   it   was   done   wantonly 

an  Agreement  made  in  good  faith  does  and  maliciously,  and  that  it  caused,  as 

not  state  a  cause  of  action  for  an  In-  they  intended  it  should,  pecuniary  loss 

jury  resulting  therefrom  to  such  dealer,  to  him,  the  petition  alleges  a  good  cause 

Schulten  v.  Bavarian  BrewifigCo.,  96  ofaction.     Deli  v,  Winfree.  80  Tex.  400. 

Ky.  314;   Dell  v.  Winfree,  6  Tex.  Civ.  8.  The  words  enclosed  by  [  ]  will  not 

App.  II.  80  Tex.    40a     But  where   a  be  found  in  the  reported  case,  but  have 

petition  by  a  butcher  charging  a  con-  been  added  to  render  the  form  complete. 
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ea.cb  other^  and  other  persons,  to  the  plaintiff  unknown,  to  prevent 
the    obtaining  of  any  malt  liquor  by  any  retail  dealer  therein,  who 
tc^^tit  be  in  debt  or  alleged  to  be  in  debt  to  any  member  of  said  com- 
\>\aation,  and  thereby  to  injure  and  destroy  his  business,  and  unlaw- 
fuU7  compel  him  to  pay  such  debt  or  alleged  debt,  without  any  judicial 
ascertainment  or  due  process  of  law.     And  the  plaintiff  says  that  at 
the  same  time  he  was  a  retail  vendor  of  malt  liquors  in  the  city  of 
CmngtoHy  Kentucfyy  duly  licensed  as  such  and  carrying  on  Said  busi- 
ness, as  the  sole  means  of  subsistence  for  himself  and  his  wife  and 
five  children,  and  was  therein  wholly  dependent  for  his  supplies  of 
such  liquors  upon  the  defendants  and  other  members  of  said  com- 
bination, and  was  able,  ready  and  willing  to  pay  for  such  supplies,  and 
tendering  and  offering  to  purchase  the  same  for  cash  of  the  defend- 
ants and  other  members  of  said  combination.     Yet  on  the  twenty- 
seventh  day  oi  November^  \W1^  the  defendants  and  other  members  of 
the  said  combination  to  the  plaintiff  unknown,  intending  to  injure  the 
plaintiff  and  destroy  his  said  business  and  to  prevent  his  earning  a 
subsistence  for  himself  or  his  family,  and  to  unlawfully  and  oppress- 
ively coerce  him  into  paying  to  the  said  Bavarian  Brewing  Company 
the  suni  of  one  hundred  and  eighty-four  dollars  2Si^  fifty  cents,  then 
falsely  alleged  to  be  owing  by  him  to  it  [whereas  in  truth  and  in  fact 
the  plaintiff  was  not  indebted  to  the  said  defendant  in  the  said  sum 
nor  in  any  sum  whatever],^  did  wrongfully  and  maliciously  combine, 
conspire  and  confederate  together  so  to  do,  and  therein  to,  and  they 
then  did,  wrongfully,  falsely,  libelously  and  maliciously  write,  utter 
and  publish  to  each  other  and  to  all  the  members  of  the  said  combina- 
tion, and  others  to  the  plaintiff  unknown,  that  plaintiff  was  indebted 
^  aforesaid,  and  so  to  prevent,  and  they  did  thereby  prevent,  the 
plaintiff  from  obtaining  any  supplies  of  malt  liquors,  and  from  carrying 
on  his  said  business,  and  by  means  of  the  premises  the  plaintiff's  said 
business  then  was  and  remains  injured  and  wholly  destroyed,  to  his 
damage  in  the  sum  of  ten  thousand  dollars.    Wherefore  he  prays  judg- 
ment for  ten  thousand  dollars  damages,  and  for  costs  and  all  proper 
relief. 

[Jeremiah  Mason^  Attorney.]* 

1.  The  petition  was  held  insufficient  case    in    the    nature  of  a  conspiracy 

in  (bat  it  did  not  aver  specifically  that  charging  that  the  defendants  combined 

tile  plaintiff  was  not  indebted  to  the  de-  to  injure   the   plaintiff's   credit,   it   is 

fendant  in  the  sum  named.     The  alle-  necessary  for  the  plaintiff  to  aver,  in 

^atioQ  by  inference  that  the  plaintiff  his   declaration,  the  means  by  which 

was  Qoc  so  indebted,  being  a  mere  con-  such  injury  was  intended  to  be  effected, 

dasion  of  the  plaintiff,  is  not  sufficient.  Setzar  v.  Wilson,  4  Ired.  L.  (26  N.  Car.) 

The  words  in   [   ]  have  been  supplied  501. 

ia  accordance  with  the  judgment  of  the  8.  The  words  enclosed  by  [  1  will  not 

coart  be  found  in  the  reported  case,  but  have 

AUigiiig  Kaam.  —  In  an  acdon  on  the  been  added  to  render  the  form  complete. 
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CONTEMPT. 

By  pRiCNCrs  X.  Hennbssy. 

I.  PROCEEDmOS  AOjfONSt  GONTtiKNOR,  228. 

1.  jPrelMhtary  Proceedings^  ^29. 

a.  Affidavit^  229. 

{i\  F&r  C&ntefnptutrus  'Pubticatiofiy  229. 
{23  jFor  Failure  to  Obey  Process  or  Orders^  23 !• 
(a)  Injunction^  2'^!, 

aa.  Against  Board  of  Aldefmen^  231. 
bb.   To  Restrain  Operation  of  Mine y  2^^^ 

S   Judgment,  234. 
Mandamus,  235. 

aa,  Directed  to  Cunvctssers  of  Elections^ 

bb.  Directed  to  Judge,  239. 
{cT)  Orders,  240. 

aa.  For  Examination^  240. 

{aa)  Of  Party  Before  Trial,  2/^0, 
{bb)  In   Sufplementctry  Proceed- 
ings, 241. 
bb.   To  Pay  Money  to  Receiver,  242. 
(e)  Subpoena,  243. 

b.  Information  for  Contemptuous  PubliccUion,  244. 

c.  Motion  for  Attachment  for  Failure  to  Obey,  246. 

(i^  Injunction,  246. 
(2^  Judgment,  249. 

d.  Petition  for  Attachment  for  Failure  to  Obey  Injunction^ 

249. 
t.  Order  to  Show  Cause,  250. 

a.  For  Contemptuous  Petition  for  Rehearing,  250. 

b.  For  Contemptuous  Publication,  251. 

c.  For  Failure  to  Obey,  253. 

CC\  Order  for  Examination  Before  Trial,  254. 
(2)  Summons,  254, 
S.  Attctchment,  255. 

tf.  Order  that  Attcuhment  Issue,  255. 
b.  Attachment  Writ,  256. 
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(i)  /«  GemraJy  256. 

Jt&r  Contempt  before  ArbiiratdrSy^^g. 

For  Contemptuous  Affidavit  for  Change  of  Venue^ 

^59. 
For  Contemptuous  PtUfHcatton^  262, 
For  Failure  to  Obey,  ■263. 
Injunction^  264. 
MandamuSy  265. 
Order^  265. 
Subpcena^  266. 
tfa.  /«  OV/7  Ctfx^,  266. 

(tfrtr)  Before  Court  of  Record^  266. 
(^^  )  Before  Justice  ofPeace^  269. 
3^.  /«  Criminal  Case^  270. 

(iw)  Before  Courts  270. 
(^^)  Before  Grand  Jury ^  270. 
(^r)  Before   County  Attorn^    in 
Liquor  Case^  271. 
^•^.  Before  United  Stoics  Senate^  272. 
(<r)  F<f«/W,  273. 
^  Jnterrogatories  to  Contemnory  273. 
a.  Order  Directing  Filing y  273. 
^.    Interrogatories y  275. 

SJp<5?r  Violating  Injunction^  275. 
/^t?r  Disobeying  Mandamus y  276. 
K.    JProceedings  Connected  with  Reference y  21*1. 
a.  Order  of  Reference y  277. 
^.  Referee's  Report y  278. 
•.    Order  of  Convictiony  2%i. 

a.  For  Contempt  in  Facie  Curuty  282. 

b.  For  Contemptuous  Publicationy  287. 

c.  For  Failure  to  Obeyy  288. 
il\  Decree  for  Payment  of  Alimof^^  288. 
2)  Injunctiony  290. 

^3)  MandamuSy  292. 
^   C^^«  Report  of  RefereCy  295. 
Ccmmitmenty  ^98. 
0.  /^{7r  Contempt  in  Facie  Curicty  298. 
A  ^<^  Failure  to  Obeyy  301. 

^i^  Decree  in  Chancery y  301. 

*2l  Injunctiony  302. 

^3;  Order  to  Pay  Money  to  Receiver y  303. 
^.  j^  Canal  Commissioners y  304. 
s.  Criminal  Prosecutiony  305. 

n.  COMTEHNOR'S  DEFENSES  AND  REMEDIES,   308. 
1.  AnswerSy  308. 

a.  To  Rule  to  Show  Cause  or  Attachmenty  308. 

b.  To  Interrogatories y  308. 

s.  Petition  for  Revocation  of  Order  of  Comndtmenty  310. 
s.  {?r^r  Discharging  from  Imprisonmenty  311. 
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4.  Pardon^  312. 

5.  Writ  of  Prohibition  Forbidding  Commitment^  313. 

CROSS-REnPERENCnSS. 

See  also  the  titles  ANSWERS  IN  EQUITY,  vol.  i,  p.  854;  AT 
TOPNEYSy  vol.  2,  p.  969;  and  the  GENERAL  INDEX 
to  this  work. 

For  matters  of  Practice,  see  the  title  CONTEMPT,  4  Encyclo- 
PiEDiA  OF  Pleading  and  Practice,  p.  764. 

L  PROCEEDINGS  AGAINST  CONTEMNOR.^ 
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!•  For  statutes  relating  to  the  subject  Iowa.  —  Code  (1897),  g§  345,  500,  520, 

'of  contempt,  and    the   powers  of  the  2 119,  2128,  2407,  361 1,  3739,  3954,  4082, 

courts  and    method    of    procedure   to  4171,  4180,  4335,  4372-4376,  4444,  4457, 

punish  the  same,  see  as  follows:  4460-4470,  5478,  5495. 

Alabama.^Zvi.  Code  (1886),  g§  648-  Kansas.  — 2  Gen.  Stat.  (1889),  p.  38. 

650.  675,  subs.  6,  §§  723.  756,  subs.  4,  §  2,  p.  ^o,  §§  10-15.  p.  196,  §§  343-347. 

§§788,  826,  840.      Crim.  Code  (1886),  p.  461,  §§  16-18. 


4066,  4194,  4298,  4694,  4790.  Kentucky. —  Bullitt's  Civ.  Code  (1895), 

^'Aritona.  —  ^^^.  Sut.  (1887),  §§  796,  §§  151,  193,  205,  220.  226,  232,  257,  286. 

1091,  1092,  1828.  1829,  2142,  2202,  2593.  304,  424.  440,  443.  467.  535.   537.  539. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  633,  762. 


S  684-695. 


California.  —  Code  Civ.  Proc.  (1897),     125. 


Louisiana.  — Rev.  Laws  (1897),  §§  124, 


§§  128,  177,    178,    183,   906,  910.  1097. 
1 209-1 222,  1460,  146 1,  1991-1994. 


Maine. —  Ktv.  Sut.  (1883).  c.  63.  §  I, 
c  70,  §  4.  c.  77.  §§  2.  78,  c.  99.  §  26,  c. 


Colorado.  —  Mills*  Anno.  Stat.  (1891),  106,  §  19,  c.  107,  §  29,  c.  133,  §  17. 

§§  872,  896,  898,  1312,  1457,  1470,  1495,  Maryland. —  Pub.  Gen.  Laws  (1888), 

2117,  2210,  2416,  2661,  2662,  2666,  2741,  art.  16,  g  151,  art.  26,  §  4,  art.  47,  §  30, 

3510,  3522,  4662,  4669, '4738,  4796,  4815,  art.  93.  §§  233-243. 

4830-4832;    Mills'   Anno.  Code   (1896),  Massachusetts,  —  Pub.  Stat. -(1882).  c. 

j§  149,  i88fl,  209,  251.  306,  319,  3«i-334.  32,  §  19,  c.  155,  §  41.  c.  156,  §  45,  c.  157. 


355.  364.  380,  433- 


Connecticut.  —  Gen.  Stat.  (1888),  §§  91,     c.  212,  §§  18,  54. 


g  5.  c.  162,  g  13,  c.  169,  §  5,  c.  185.  §  31, 


526,  843,  1037,  1198,  1270,  1272,  1299, 
2016. 


Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  361 1,  5670,  6470,  6610,  6766,  7076- 


District  of  Columbia.  —  Comp.  Stat.     7079,  7235-7238,   7257-7289,   7379,  7484, 
(1894),  c.  10,  §§  41.  42.  44,  51.  c.  35.  §  33.     7951.  8083,  8115,  8663,  9478. 


Florida.  —  Rev.  Stat.  (1892), 
976,  1099, 1557,  1791,  2794.  2795 


975,         Minnesota.  —  Sut.  (1894),  §§  227,  228, 
788,  1074,  4810,   5082-5091,   5117.  5218, 


(;^<7r^a.— 2  Code  (1895),  §§  4046,4082,  5284,  5328,  5446.  5487,  5494,  5^55,  6155- 

ri07.  4233.  4261,  4267,  5498,  subs.   6,  6171.  7179-7184. 

5631.  Mississippi.  —  Anno.     Code     (1892), 

Idaho. --Rey.   Stat.  (1887),  §§  3862,  88283,  310,  506,  641,  2370,  2388,  2680, 

3911,  3912.  3921.  4750-4754.  4989,  5155-  2681. 


5168.  5433,  5434,  7613,  8153. 


Illinois. — Starr  &  C.  Anno.  Stat.  (1896),     21 51. 


Missouri.—  Rev.  Stat.  (1889),  §8  2150, 


p.  339.  par.  114.  p.  348,  par.  131.  p.  528. 

par.  12,  577.  par.  24,  p.  589,  par.  41,  p. 

592,  par.  47.  p.  1257,  par.  ii8a,  p.  1400.     1730,  1836,  1973,  2170-2183,  2572.  2573, 

par.  611,  p.  2093,  par.  40,  p.  2395,  par.     3309 


Montana.  —  Code  Civ.   Proc.  (1895), 
no,  191, 192, 201, 310, 397,  1650-1654, 


15.  P*  2462.  pars.  161.  162.  p.  3769,  par. 

16,  p.  3770,  par.  23,  p.  3819,  par.  33. 


Nebraska. — Comp.  Sut.  (1897).  §§  572, 
917,  1082,  1265,  1322,  1670,  2473.  3558, 


Indiana.  —  Horner's  Stat.  (1896),  3826,  3854,  4056,  4060,  5787.  5831,  5847, 
gg  426,  668,  679,  974,  1005-1014,  1 160,  5931,  6138.  6254,  6266.  6282-6284.  6315. 
1170,  1272,  1303,  1322,  1354,  1400.  1436.  6459,  6489,  6621. 

1649,  1664,  1676,  1790.  1828,  2253.  2255,    Nevada.  — (s^n.   Stat.  (1885),  §8  600, 
2383.  2393,  2394,  2582.  2661,  3169.  5744.  1719.  2481,  3182.  3269.  3400,  3417.  3482- 
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1.  Preliminary  Proceedings. 

a.  Affldavit. 
(1)  For  Contemptuous  Publicatiok. 

Form  No.  6175. 

(Precedent  in  Exp,  Barry,  85  Cal.  604.) ' 

State  of  CcUifornia,  ) 

City  and  County  of  San  Francisco,  \     ' 

William  J.  jDixony  being  duly  sworn,  deposes  and  says  that  one 
Henry  Bittgham  is  the  defendant  in  an  action  wherein  the  people  of 
the  state  of  California^  upon  the  relation  of  Charles  J,  Swifi^  is  plain- 
tiff; that  said  action  is  now  pending  in  the  superior  court  of  the  city 


3495,  359^3599.   3734.  3786,  3787,  4070, 
4100,  4427. 

New  Hampshire,  —  Pub.  Stat.  (1891), 
c.  207.  §  II,  c  213,  g  7,  c.  224,  §  7.  c. 

239.  §§  25,  29. 
New  Jersey, —  Gen.  Stat.  (1895),  p.  106, 

46.  p.  384,  §  69,  p.  392,  1 103,  p.  403, 

166.  p.  1216,  §  3,  o.  1406,  §  52,  p.  1625, 

18,  19,  p.  1965,  §  38,  p.  2303,  §  342, 

f.  2377.  §  92,  p.  2387,  §  130,  p.  2568, 
214.  p.  2600,  §§  381,  382,  p.  3114,  §  22, 
p.  3116,  §  26. 

New  Mexico,  —  Comp.  Stat.  (1884), 
§§2322.  2323;  Laws  (1897),  c.  73,  §§  120, 
I2X,  146.  151. 

New  York,  —  Birds.  Rev.  Stat.  (1896), 
p.  15,  §  21,  pp.  630-637.  P-  795.  §§  8-14. 
p.  875.  §  6,  p.  1393.  §  27,  subs.  2,  p. 

2794.  §  7,  p.  3077.  §  79- 
North  Carolina,  —Code  (1883).  §§  381, 

648-656,  1400. 

North  Dakota,  —  Rev.  Codes  (1895), 

§g  459,  1902,  5410,  5501,  5562,  5573.  5644. 

5650,  5935-5954.  6734-6737.  7999.  8370. 

Ohio,  —  Bates*  Anno.  Stat.  (1897), 
§§  52,  119,  193,  258.  310.  538,  543.  605, 
113a  1720,  1791.  1844.  1912,  2773,  3012, 
3684.  5178.  5189/.  5252-5256,  5397.  5481, 
5549»  5556.  5581,  5593.  5605,  5610,  5639- 
5650,  6541,  6542,  6779,  6783,  6906,  7201, 
7289. 

Oklahoma,  —  Stat.  (1893),  gg  701,  2039, 
3099*  3133-3135.  4084,  4150,  4222-4224. 
4377,  4392.  4600,  4679,  4846-4848,  4908, 

5487,  5569.  6124. 
Oregon,  —  Hiirs  Anno.   Laws  (1892), 

8§  171.  310,  406,  521,  525,  633,  650-664, 
797.  912,  1262,  1465.  2184,  2185. 
Pennsylvania,  —  Bright.     Pur.     Dig. 


WOC^.   S§    15.    19,   C-  211,  %  8,   C.  221,  §  6 


South  Carolina.  — Ktw,    Stat.   (1893), 
725,  726,  735,  887,  2245,  2291,  2301. 
2302,  2306,  2329,  2338,  2343. 

South  Dakota,  —  Dak.  Comp.  Lavrs 
(1887),  g§  584,  667,  5022,  5112,  5185, 
5251,  5257.  5267.  5268,  5529,  5977.  6118- 
6x22,  7200,  7538,  7850. 

Tennessee. — Code  (1896),  §§  4033, 
5912,  5918-5924,  5937.  subs.  9. 

Texas,  —  Rev.  Stat.  (1895),  arts.  262, 
948.  999,  iioi,  1161,  1455,  1570. 

Utah.  —  Rev.  Stat.  (1898),  ^  112,  697, 
713-716,  1998,  3358-3373.  3474,  3752- 
3756,  4534,  4542,  5x70. 

Vermont,  —  Stat.  (1894),  g§  1005, 
1455,  1607,  x6io-x6i2,  2707,  4527. 

Virginia,  —  Cod^    (1887),    §§    3290, 

3428,  376&-3771,  4050,  4051,  4053,  4I04» 
4200. 

Washington,  —  Ballinger's       Anno. 
Codes  &  Stat.  (1897),  §§  91-94.  355,  2034 
2036,  2189,  4696,  4701,  5405,  5445-5447. 
5726,  5727,  579^-5811,  6828. 

West  Virginia, — Code  (1891),  c.  50, 
§§  X90-192,  c.  147,  §§  27-29. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §§  102,  X03,  720,  1504.  2433,  2434. 
2565-2569,  3037.  3477-3497,  3575-3581. 
3648,  3726,  3856.  4064-4066,  4096,  4097. 

Wyoming,  — -  Rev.  Stat.  (X887),  gg 
2600,  2602,  2743,  2829,  2097,  294X,  2953, 

3393.  3563,  3590-3598. 

United  States.  —  Rev.  Stat.  (1878),  §§ 
725.  X070,  4073,  4104,  4973,  4999,  5002. 
5005,  5006,  5037. 

1.  It  was  held  in  this  case  that  the 
publication  set  out  in  the  affidavit  was 
an  **  unlawful  interference  with  the  pro- 
ceedings of  a  court "  and  was,  therefore, 
punishable  under  the  provisions  of  CaL 
Code  Civ.  Proc.  (1897),  §  X209.  subs.  9. 
See  also  statutes  cited  supra,  note  i» 
p.  228. 
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and  county  of  San  Frawtseo,  state  of  Caiiforma,  and  is  still  undeter- 
mined; that  said  Henry  Bingham  did  interpose  and  file  a  demurrer, 
to  the  complaint  in  said  action,  which  said  demurrer  was,  after  full 
argument,  on  the  second Ax^  of  August,  iS89,  by  the  said  court  sustained, 
and  on  said  last  mentioned  day  the  said  plaintiff  was  given  leave  to 
amend  his  said  complaint  within  ten  days  thereafter;  that  the  time 
granted  said  plaintiff  by  said  court  to  amend  his  said  complaint  has 
not  yet  expired;  that  one  James  H.  Barry  is  the  editor  of  a  paper 
published  weekly  in  the  city  and  county  of  San  Francisco,  state  of  Caii- 
forma, which  said  paper  is  called  the  Weekly  Star;  that  on  the  third 
day  of  August^  i&89,  and  white  said  action  was  then  and  there  pend- 
ing in  said  superior  court,  said  Janus  H.  Barry  did  publish  and  cause 
to  be  published  at  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fermOy  in  the  said  paper,  the  Weekly  Star,  the  following  false,  mali* 
cious,  untrue,  libelous,  and  defamatory  matter  of  and  concerning 
Honorable  F.  iV.  Lawler,  judge  of  the  superior  court  of  the  said  city 
and covirHy  of  San  Francisco,  state  of  California:  (Jlere  was  set  out  a 
copy  of  the  contemptuous  publication);  ^  with  intent  then  and  there  unlaw- 
fully to  interfere  with  the  proceedings  of  a  court  of  justice  and  to 
insult  the  said  Francis  W.  Lawler,  Esquire,  judge  of  said  court,  in 
the  discharge  of  the  duties  of  his  office,  and  to  expose  him  to  obloquy 
and  contempt. 

W.  J.  Dixon. 
Subscribed  and  sworn  to  before  me  this  ninth  day  of  August,  j889. 
George  H.  Fipfy,  Deputy  County  Cleric. 

1.  Th«  e«lltMiptil0iu  pnbllMtlon  sctoul  brought     against     SupervEsor     Henry 

in  the  affidavit  was  in  the  language  fol-  Bingham,  to  deierniinc  whether  he  is 

lowing,  to  wit:  entitled  to  Che  office  of  supervisor.    This 

"A  Criminal  Judge.  suit  was  assigned  by  the  ^scit/fv  judge, 

We  charge  FraiuU  IV.  LaToIer,  judge  Ltvy,  lo  the   other  Buctliy  judge,  Lavf- 

of   the  tuperior  court   of  SaH  Franiiuo,  lir  (upon  which  every  lawyer  in  town 

with   deliberate   lying   about  the  law,  knew  beforehand   what  Latalir  would 

deliberate    intentional    falsification    in  do,  though   they  could  not  have  fore- 

his  official  capacity,  and  deliberate  in-  seen  just  how  he  would  begin  to  do  it), 

tintional  denial  of  justice.     He  is  not  When  the  case  came  up   before  Lamler 

merely  a  fool,  bul  an  impudent  rascal;  yesterday,    Bingham's    attorney     '  de- 

a  criminal  on  the  bench.     He  ought  to  murred.'  —  that  is,  he  said  the  superior 

be  impeached  and  removed  from  office,  court  had  foo]  authority  to  try  a  case 

and  disfranchised,   indicted   and   pun-  like  this.     In  reply,  the  complainant's 

ished  by  fine  and  imprisonmeni;  made  attorney  showed  that  the  constitution 

a  convict   of.     But  our  criminal   ma-  expressly    provides    that    the  sttferier 

chinery  and  our  legislature  are  so  often  court   had   jurisdiction   over   all    such 

elected  and  used  (just  as  Lawltr  acts),  cases.     And  this  impudent  falsifier  of 

not  to  punish  wrong-doing,  bul  on  pur-  the  taw  and  denier  of  justice,  francit 

pose  to  protect  it,  that  such  a  proceed-  W.  Lawler,  allowed  the  demurrer,  abso- 

ing   is   hopeless.      If   Che    information  lutety giving fota reasonthal 'although 

which  we  have  received  is  wrong,  let  chc  constitution  does  give  the  luptrtar 

the  editors  of  the  Wcikty  Star^KaX.oazK  court  jurisdiction  over  all  such  cases, 

arrested  on  a  charge  of  criminal  libel,  yet  this  is  not  all  cases,  but  only  one 

We  invite  and  defy  LawUr  to  venture  case,  and  therefore  this  court  had  no 

to  defend  himself  even   in  a  San  Fran-  jurisdiction  over  it-' 
ciseo   court    by    this   proceeding.     We        This  seems  impossible.    But  we  affirm 

shall  make  the  crime  of  this  judge  so  it  lo  be  true,  and  upon  the  affirmation 

plain   that   even  the   wayfaring   men,  we  are  deliberately  taking  the  risk  ot 

though  fools,  shall  not  err  therein.  being  publicly  dishonored  unless  Judge 

The  case  is   this:   A  suit  has  been  Lawler   remains   publicly   dishonor^ 
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(2)  For  Fajlurs  to  Obey  Process  or  Orders. 

(a)  Injunction, 
aa.  Against  Board  of  Aldbrmbt* 

FonnNo,  6 176  J 

/"ohn  D,  Ntgus  \ 

against  I 

y^  C^S^  of  Brooklyn^  The  Brooklyn  BlcnaUd  [ 

Railwt^  Company  and  others*  ) 

Qty  of  Brookfyf^  J 

jyaxf^^ Barnetty  being  duly  sworn,  says:  That  I  am  one  of  the  conn* 
se\  f  or"    ^^e  plaintiff  in  the  above  entitled  action. 

XHe  action  was  commenced  by  the  service  of  a  summons  and  com- 

piafnt.   on  the  defendants  and  on  the  members  of  the  common  council 

oi  tH^     <^ity  of  Brooklyn^  on  the  twtniy-sevenih  day  of  December  lasi 

fasi^    a-s   will  morie  fully  appear  by  the  affidavits  of  service  hereto 

annexeci.* 

Oi*  tlie  twenty-stxih  day  of  December  last  past  an  injunction  order, 
with  a.c^  order  to  show  cause,  on  the  twenty-eighth  day  of  December 
last  ^€M^i^  why  said  injunction  should  not  be  made  perpetual,  was 
made  l>y  the  county  judge  of  Kings  county^  and  duly  served  on  the 
members  of  the  common  council  of  said  city,  as  will  more  fully 
appesLir  by  the  affidavit  of  service  hereto  annexed,  and  that  a  copy 
of  said  injunction  order  so  made  is  also  hereto  annexed. 

*  *^a.t  on  the  return  day  of  said  order  to  show  cause  the  motion 
thereon  was  duly  heard  before  the  Hon.  Jasper  W.  Gilbert^  one  of  the 
justioes  of  this  court,  and  upon  the  hearing  of  said  motion  the  mem- 
bers of  the  said  common  council  appeared  by  their  counsel,  Winchester 
^^^^^^  Esq.,  who  argued  in  opposition  to  said  motion  in  their  behalf. 

'^'^^  said  justice  reserves  his  decision  thereon  until  this  day,  when 
the  s^t^  justice  rendered  the  decision  of  the  special  term  of  this 
court  Continuing  said  injunction  order,  and  thereupon  said  order  was 
entered^ 

'^^t:  between  the  hearing  of  the  motion  and  the  decision  of  the 
sf  !^^»  Said  common  council  kept  adjourning  from  day  to  day  until 
this  tnorning,  when  by  its  action,  as  hereinafter  stated,  the  members 
thereof^  and  hereinafter  named,  violated  the  said  injunction  order. 

li  is 

r^«scujr    4&S   <t     ^Mc     \3\x\}^\<e^\  jtTnwny      suiiiiii^ 

Tooh      ^^  ^^^"^  discharged    by   Judge    action  had  been  served  on  the  city  of 


^,^^  ^^actly  as  if  the   burglaryifwwy    summons  and  complaint  in  the  original 
TWA  ^^  been  discharged    by   Judge    action  ha 
^^  ^.  Without  trial  on  the 
aU  b  ®"'y  provided  for 

<^:^^^glars,  and  therefore 
^^^^r  trying  this  one.*" 

*•  This  affidavit  is  copied  from  the    was  a  party. 


^^  J^.  Without  trial  on  the  ground  that     Brooklyn  and  that  there  was  no  formal 
aU  b  ®"'y  provided  for  the  trying  of    proof  of  service.     It  was  held  that  the 

<^-,^^^^glars,  and  therefore  did  not  pro-    attachment  papers  sufficiently  showed 


that  the  city  had  been  served  and  so 
^.<»  •u.v..^...  .»  w^|,.^^  ..w...  «..w  was  a  party, 
ttcord  in  the  case  of  People  v,  Dwyer,  8.  Although  issued  by  the  county 
90  ^.  Y.  402.  Sec  Birds.  Rev.  Stat.  N.  judge  the  injunction  was  no  less  the 
^'  ('^).  p.  7Q5»  8  8,  p.  796,  §  14,  and  mandate  of  the  court.  People  v, 
sUtaies  cited  supra^  note  i,  p.  22S.  Dwyer,  90  N.  Y.  402,  citing  N.  Y.  Code 

1  An  objection   was   taken   on   the    Civ.  Proc.,  §§  606,  3343;  Erie  R.  Co.  r. 
bearing  that  it  did  not  appear  that  the    Ramsey,  45  N.  Y.  646. 
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That  this  morning,  about  the  hour  of  eleom  o'clock,  I  called  on 
Dennis  McNamara,  the  city  clerk  of  Brooklyn  and  clerk  of  the  com- 
mon council,  for  the  purpose  of  ascertaining  from  him  whether  any 
action  had  been  taken  by  the  common  council  at  its  meeting  today 
in  reference  to  its  passing  any  resolution  to  override  the  mayor's 
veto  of  the  resolution  heretofore  passed  by  the  common  council  in 
relation  to  the  defendant's  railway.  Mr.  McNamara  informed  me 
that  the  common  council,  at  its  meeting  this  morning,  had  passed  a 
resolution  to  adopt  the  resolution  heretofore  passed  by  it,  notwith- 
standing the  mayor's  veto.  I  then  asked  him  to  show  me  the  roll- 
book  of  the  board  showing  the  result  of  the  vote  thereon,  and  what 
members  voted  for  the  resolution,  which  he  did,  and  I  examined  the 
roll  with  him,  and  found  thereby  that  the  following  named  aldermen 
voted  in  the  affirmative; 

William  Dwyer,  John  McCarly,  James  Kane,  James  Weir,  Jr., 
Daniel  O'Connell,  Philip  Casey,  James  Donovan,  William  J.  LePiru, 
Felix  W.  Doyle,  William  Allison,  Philip  Schmitt,  William  H.  Waters, 
Thomas  Bowers,  Richard  S.  Roberts,  Benjamin  D.  Seaman,  Patrick  J. 
Kelly  and  Thomas  R.  Armitage. 

And  those  voting  in  the  negative  were: 

Aldermen  Harry  O.Jones,  Robert  Black  and  Theodore  D.  Dimon,  as 
will  more  fully  appear  by  a  certified  copy  of  said  resolution  hereto 
annexed. 

That  deponent  was  also  informed  by  Alderman  Richard  S.  Roberts 
that  they  had  passed  the  resolution  over  the  mayor's  veto. 

Deponent  further  says  that  at  the  time  of  the  passage  of  said  reso- 
lution the  injunction  in  this  action  was  still  in  full  force  and  effect,  and 
that  the  passing  of  said  resolution  was  a  gross  violation  of  said 
injunction. 

Deponent  therefore  asks  that  an  order  be  made  herein  directing 

that  an  attachment  be  issued  to  the  sheriff  oi  Kings  county  against 

each  and  every  one  of  the  said  persons  named  above  who  voted  in 

the   affirmative  to  pass  said  resolution,  and  that  they  be  punished 

-  according  to  law. 

D.  Barnttt. 

Sworn  to  before  me  the  thirty-first  day  of  December,  iS81. 

E.  J.  Bergen,  Commissioner  of  Deeds. 

ib.  To  Restrain  Operation  op  Mine,' 

1.  9iiBdeiitAild»vlt,  —  Wherelheaffi-  orders  and  processes  of  the  court,  and 

davit   alleged    thai    since    service    on  described   particularly  the   manner  in 

defendants  of  the  injunction  which  had  which  the  mine  had  heen  operated,  and 

been  issued   on   ihc   sixteenth  day  of  alleged  that  large  quantities  of  material 

January,  and  served  on  defendants  on  bad  been  deposited  in  Deer  creek,  tribu- 

the   thirtieth  day  of  the  same  month,  wry  to  the  Yuba  river,  in  violation  of 

the  said  defendants  bad  been  working  the  writ  of  injunction,  the  allegations 

and  operating  by  the  hydraulic  process  were  sufficient.    Ex  p.  Ab  Men,  ^^  Cal. 

the  mine  described  in  the  complaint,  in  198.     See  also  Hedges  v.  Superior  Ct.. 

wilful  and  gross   disobedience  of   the  67  Cat.  405. 
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Form  No.  6177. 

(Precedent  in  People  v.  District  Ct.,  19  Colo.  344.)^ 

__         of  Colorado^    )  In  the  District  Court  within  and  for 

Couaty  of  BlFaso.  \  ^^'  said  County.]* 

^/g^  J^eople  \of  the  State  of  Colorado^ 
^jc  relatione  Samuel  S.  Bernard^ 

V. 

Thames  L.  Darby  and Bradford, 

Sa^fnuel  S,  Bernard  being  duly  sworn  on  oath  says,  that  heretofore 
an  in  j  VI notion  was  issued  out  of  said  court  in  a  certain  suit  wherein 
Savtu^l  McDonald  and  others  were  plaintiffs  and  the  Elkton  Mining 
and  Jifilling  Company  was  defendant;  and  also  another  injunction  in 
a  certain  other  suit  wherein  T?io5,  Z.  Cathcart  was  plaintiff  and  said 
company  defendant;  and  also  another  injunction  in  a  certain  other 
suit  in  said  court  wherein  Hull  and  others  were  plaintiffs  and  said 
coinpa.ny  defendant;  that  each  of  said  injunctions  was  issued  on 
behalf  of  said  company  restraining  the  plaintiffs  in  each  of  said  cases, 
their  ag^ents  and  employees  and  all  persons  acting  for  them  and  all 
persons  claiming  under  any  contract  or  agreement  into  which  the 
plaintiffs  or  any  of  them  after  commencement  of  said  suits  and  all 
persons  in  privity  with  said  plaintiffs  or  any  of  them,  from  removing 
and  from  mining  and  selling  any  of  the  ores  or  minerals  of  or  within 
the  boundaries  of  the  Walter  lode  mining  claim  in  Cripple  Creek 
miningr  district  in  the  county  of  El  Pclso  and  from  disposing  of  any 
of  said  ores  already  mined  or  the  proceeds  thereof. 

I^eponent  says  that  defendant  Darby  was  present  in  court  and  had 
full  knowledge  of  the  granting  of  said  injunctions  and  that  defend- 
a^nts  haA^e,  as  deponent  is  informed  and  believes,  full  knowledge  of 
^"^^ssuance  thereof;  that  said  injunctions  are  still  in  force. 

y^pon  information  and   belief,  deponent  says  that  each  of  said 

defendants  claim  the  right  to  work,  mine  and  remove  ores  of  said 

J^^^^'Z  ^^^  under  some  agreement  made  between  them  and  plain- 

*"S^   since  the  commencement  of  each  of  said  suits,  and  that  what- 

^ver  rights  said  defendants  have  in  or  to  the  ores  of  said  Walter  lode 

^I^  ^een  acquired  since  the  commencement  of  said  suits. 
^  ?Ponent  further  says,  that  a  large  force  of  men  have  been  since 
.  r  *^suance  of  said  writs  of  injunction,  and  still  are,  as  deponent  is 
jjjjj^  '"'^ed  and  believes,  engaged  in  mining  and  removing  the  valuable 
^jjg  ^'"^Is  from  said  Walter  lode,  under  and  by  direction  of  defendants, 
g^j^j^r^perty  of  defendant  company;  that  at  the  time  of  granting  of 
**^  junctions  and  the  issuance  of  said  writs  there  was  already 


1. 


joncti^     ^1^1^  ^^^^  violation  of   the  in-    these  orders,  and   he  violated,  at   his 
^as   K^^  ^^3  admitted;  but  the  defense    peril,   the   injunction   order  which 


he 

xbe    ^^^ed  on  an  alleged  purchase  of  was  bound  to  obey  implicitly. 

5^1^  ?^pcrty  after  commencement  of  See  Mills'  Anno.  Code  Colo.  (1896), 

1^^  v^t  before  any  affirmative  relief  §  149,  and  list  of  statutes  cited  supra, 

th^  «r^^n  granted.     The  defendant  in  note  i,  p.  228. 

\Q^P*'^Sent  suit,  however,  was  included  8.  The  words  enclosed  by  []  will  not 

^/^^  terms  of  the  restraining  orders  be  found  in  the  reported  case,  but  have 

^^  ^^s  present  in  court  and  had  full  been  added  to  render  the  form  com- 

^^ledge  of  the  nature  and  extent  of  plete. 
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mined  and  in  transit  to  mills  or  smelters  large  quantities  of  said 
Walter  ores  and  minerals,  and  that  said  defendants  have  since  that 
time,  and  after  full  knowledge  of  said  injunctions,  disposed  of  such 
ores  and  the.  puroceeds  thereof. 

Wherefore  deponent  says  that  defendants  are  guilty  of  a  violation 
of  said  injunction,  contrary  to  the  laws  and  the  statutes,  and  against 
the  peace  and  dignity  of  the  people  of  the  state  of  Colorado, 

Deponent  says  that  he  is  secretary  of  said  mining  company,  a  cor- 
poration, and  prays  that  defendants  be  required  to  show  cause  why 
they  should  not  be  punished  for  contempt  for  violation  of  said 
injunctions. 

\Samud  S.  Bernarul. 

Subscribed  and  sworn  to  before  me  this  eighth  day  of  January y  iS9S^ 

John  Hancocky  Clerk  District  Court.  J  ^ 

(^)  Judgment. 


Form  No.  6x78. 

(Precedent  in  State  v,  McKinnon,  8  Oregon  407*)^ 


Action  at  law  to  pre- 
vent the  usurpation 
of  office. 


ss. 


In  the  Circuit  Court  for  the  county  of  Douglas^  State  of  Oregon. 

State  of  Oregon^  ex  rel,  J,  H,  Mahoney^ 

Plaintiff, 

V. 

J,  D,  McKinnofiy  Alva  Pike^  J,  H,  Shupe^  E,J, 
Page  and  George  R,  Sacry^  Defendants. 

State  of  Oregon^        \ 
County  of  Douglas,  \ 

I,  William  R,  Willis^  being  duly  sworn,  say  I  am  attorney  for 
plaintiff  above  named;  that  said  plaintiff  did,  on  the  twenty-fifth  day 
of  June^  i87P,  recover  judgment  in  the  above  entitled  court  and 
cause  against  the  said  defendants,  J,  H.  Shupe^  E,  J,  Page^  and 
George  R,  Sacry\  that  they  were  guilty  of  usurping  and  unlaw- 
fully exercising  the  office  of  trustees  of  the  city  of  Oakland^  and  that 
they  be  excluded  therefrom;  that  I  am  informed  and  believe  that 
the  said  defendants,  E,  J,  Page  and  John  H.  Shupe^  in  disobedience 
of  said  lawful  judgment,  continue  to  and  do  now  usurp  and  exercise 
the  office  of  trustees  of  said  city  of  Oaklandy  and  refusing  and  neg- 
lecting obedience  to  said  judgment. 

William  R,  Willis, 

Subscribed  and  sworn  to  before  me  August  26 ^  iS79, 

T.  R.  Sheridan,  Clerk. 


I 


1.  The  words  and  figures  enclosed  by  reversed  by  the  supreme  court  on  the 

[  ]  will  not  be  found  in  the  reported  ground  that  the  judge  had  no  power 

case,  but  have  been  added  to  render  under  the  statute  or  at   common  law 

the  form  complete.  to  hear  and  determine  charges  of  con- 

8.  This    affidavit    sufficiently   shows  tempt    during   vacation.       See    Hill's 

the    facts  constituting    the  contempt;  Anno.    Laws    Oregon    (1892),    §    650, 

but  the  final  determination  adjudging  subs.  5,  and  list  of  statutes  cited  supra, 

the  defendant  guilty  of  contempt  was  note  i,  p.  328. 
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\f)  Mandamus, 
aa,  DiRBCTBD  TO  Canvassus  op  Eliction*. 
Ponn  No.  6179.' 
u  Coart,  Albat^  County, 
Uoftfu  State  of  New  York 
relation  of  John  L.  Plati 
Uliam  C.  DaUey^ 

against 
\r4  of  State  Canvassers  of 
ieof  New  York  and  Frank 
Secretary    of    the     Slate  j   ■ 
'd    Wemple,    Comptroller; 
■s  F.  Tt^or,  Attorney-Gen- 
Elliott  F.  Danfortk,  Treas- 
and  John   Bogart,    State 
ttr  and  Surveyor,  as  tnem- 
ereaf,  and  each  of  them, 
ess  County,  ss,: 

L.  Plati,  being  duly  sworn,  deposes  and  says:  That  he  is  one  of 
X)rs  in  the  above  entitled  proceeding;  that  on  the  twenty-ninth 
'eeember,  i891,  the  said  defendants  held  a  meeting,  as  the  Joan/ 
Carivassers  of  the  State  of  New  York,  at  which  meeting  they 
«i  the  returns  from  the  board  of  canvassers  of  the  counties  of 
r,  Putnam  and  Dutchess  of  the  votes  for  candidates  for  the  office 
or  for  iht  fifteenth  senatorial  district  composed  of  said  coun- 
it  said  defendants  thereupon  regarded  a  certain  return, 
s  the  "  Mylod  return,"  and  referred  to  in  the  order  entered 
December  7,  i89i,  hereinafter  referred  to;  that  the  said  defend- 
not  consider  a  certain  other  return,  known  as  the  "  Correct 
herinafter  referred  to,  and  that  they  made  a  certificate  of  elec- 
ireby  they  certified  and  declared  that  one  Edward B.  Osborne 
lived  the  greatest  number  of  votes  in  the  counties  of  Columbia, 
md  Dutchess  for  the  position  of  senator  from  x\i&  fifteenth  sena- 
itrict,  whereas,  in  fact,  upon  said  returns,  he  had  not  received 
test  number  of  votes,  as  hereinafter  more  particularly  shown; 
[lis  deponent  further  says  that  hereto  annexed,  marked  Ex.  ^, 
'  of  the  said  return  known  as  the  "Mylod  return,"  in  so  far  as 
ns  the  statement  of  the  votes  in  Dutchess  county  for  the  office 
3r  from  said  district. 


.a49. 


led    from    the  "  It  Is  no  new  principle  that  a  person 

se  at  People  f.   Rice,  .may  be  held  guilty  of  the  o&ense   of 

which  case  there  was  contempt,  far  having  done  an  act  alter 

What   constituted   the  the   court   had   decided   to   enjoiA    its 


here  was  the  fact  that  the  de- 
kaowing  of  the  order  for  the 
>f  a  peremptory  writ  of  man- 
id  the  thing  which  the  issu- 
be  writ  was  intended  to  prc- 
E  court  in  thatcase  said,  citing 
rbomas,  3  Edw.  Ch.  (N,  Y.) 
Eitglish  case*  therein  cited: 


ig;  although  that  decision  had  r 

been  formally  and  technically  carried 

out,  or   formulated,   into  an  order  or 

See  Birds.  Rev.  Stat.  N.  ¥.(1896),  p. 
796,  g  14.  subs,  a,  and  list  of   r 


J  « 


■  « 

i 
} 
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He  further  says  that  hereto  annexed,  marked  Ex.  B^  is  a  copy  known 
as  the  "Correct  return,"  in  so  far  as  it  gives  the  true  statement  of  the 
votes  in  said  Dutchess  county  for  said  office. 

Deponent  further  says,  that  hereto  annexed,  marked  Ex.  C,  is  a  copy 
of  the  said  order  of  December  7,  i8Pi,  which  was  duly  filed  in  the  office 
of  the  clerk  of  Albany  county  on  that  day. 

Deponent  further  says  that  hereto  annexed,  marked  Ex.  />,  is  a 
copy  of  a  certain  stipulation  hereinafter  more  particularly  referred  to. 

Deponent  further  says  that  hereto  annexed,  marked  Ex.  E^  is  a  copy 
of  an  order  of  Xht  general  term  of  this  court,  dated  December  7,  i8Pi, 
and  duly  entered  and  filed  in  the  office  of  the  clerk  oi  Albany  county 
on  December  9j  iS91. 

Deponent  further  says  that  hereto  annexed,  marked  Ex.  jP,  is  a  copy 
of  the  decision  and  order  of  the  Court  of  Appeals  upon  an  appeal  by 
the  defendants  from  the  said  order  of  the  genercd  term,  in  so  far  as  said 
order  modifies  the  said  order  of  December  7th, 

Deponent  further  says  that  hereto  annexed,  marked  Ex.  G,  is  a  state- 
ment showing  how  the  said  order  of  December  7th  would  read  as 
modified  by  the  said  decision  of  the  Court  of  Appeals^  and  what  the 
mandamus,  if  issued  pursuant  thereto,  would  have  commanded  the 
defendants  to  do. 

And  this  deponent  further  says  that  the  returns  from  the  board  of 
canvassers  from  the  counties  of  Columbia  andJ^utnam,  before  the  said 
defendants  as  such  board  of  state  canvassers,  showed  that  the  said 
Edivard  B,  Osborne  had  received  in  said  counties  of  Columbia  and  Put- 
nam 6,669  votes,  and  that  one  Gilbert  A.  Deane  had  received  6^889 
votes  for  the  office  of  said  senator,  and  that  upon  those  returns,  and 
upon  the  said  "  Correct  return,"  it  appeared  that  the  said  Edward B, 
Osborne  had  not  received  the  greatest  number  of  votes  for  said  office 
of  senator  in  said  counties  of  Columbia^  Putnam  and  Dutchess^  but  that 
said  Deane  had  received  the  greatest  number  thereof. 

And  this  deponent  further  says  that  in  determining  and  declaring 
that  the  said  Osborne  had  received  the  greatest  number  of  votes  for  the 
said  office  of  senator  from  said  district,  and  in  subscribing  their  cer- 
tificate of  such  determination,  said  defendants  canvassed  and  regarded 
the  said  **  Mylod  return  "  and  failed  and  omitted  to  consider  the  said 
"Correct  return." 

And  deponent  further  says  that  the  stipulation,  hereinbefore  referred 
to  (the  original  of  Ex.  D\  was  entered  into  by  the  said  defendants  for 
the  purpose  of  obtaining  a  stay  of  the  issuance  of  the  writ  of  man- 
damus which  was  directed  by  the  said  order  oi  December  7th,  and  the 
issue  of  the  said  writ  of  mandamus  was  thereupon  stayed  by  the  rela- 
tors herein  in  reliance  upon  said. stipulation. 

Deponent  further  says  that  the  said  "Correct  return  "  (the  original 
of  Ex.  B)  was  the  return  referred  to  in  the  said  order  of  December  7th 
(the  original  of  Ex.  C)  as  the  return  which,  by  said  order,  the  said 
defendants  were  directed  to  consider.  Said  "  Correct  return  "  was 
filed  with  the  governor  of  the  state,  the  comptroller  of  the  state,  and  the 
secretary  of  state,  as  required  by  law,  on  or  about  the  twenty-first  of 
December^  iS91j  and  was,  as  a  matter  of  fact,  before  said  defendants  at 
the  time  they  held  their  said  meeting  on  December  29y  iS9L 
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This  deponent  makes  this  last  allegation  upon  informatioi 
derived  from  the  following  facts: 

Upon  December  6,  i891,  in  a  certain  proceeding  in  thi 

Dutchcii  county,  wherein  the  People,  upon  the  relation  of  1 

inthiscasc,  the  plaintiff,  and  the  Board  of  County  Canvassers 

County  and  these  defendants  were  defendants,  an  order  was  d 

»Aereby  it  was  ordered  that  a  writ  of  mandamus  should  i 

said  ^^^frf  of  County  Canvassers  of  Dutchess  County,  requiri 

make   cenain  corrections  in  their  canvass  of  the  votes  i 

County  for  the  office  of  senator  from  said  district,  and  that 

their  correct  determination  and  statement  to  be  certified,  at 

filed,  a.s  required  by  law,  which  mandamus  was  issued  and 

and   pu  rsuant  to  which  the  said  "  Correct  return  "  (the  orif 

B)  caraeinto  existence,  was  filed  with  the  cleric  oi  Dutchess 

required  by  law,  and  certified  copies  thereof  were  transmi' 

s^d  governor,  comptroller  and  secretary  of  state,  as  hereina 

and    \x.    was  such  return  which  the  said  order  of  Decembx 

origina.!  of  Ex.  C)  contemplated  and  referred  to  —  the  proi 

obta.in  which  correct  return  having  been  started  at  the  sa 

the  proceedings  in  this  case,  and  being  well  known  to  all  th 

this  proceeding  and  their  attorneys. 

The  object  of  the  said  proceeding  in  the  Dutchess  county 
to  obtain  a  correct  return,  and  the  object  of  their  proceed! 
compel  the  defendants  to  canvass  and  regard  the  con 
instead  of  the  false  one,  the  said  proceedings  in  the  Dutci 
<^^se  fl^ere  brought  to  asuccessful  determination.  The  cor 
**s  obtained  and  forwarded  and  was  before  the  said  defen 
ri*"  in  the  annexed  affidavit  of  Charles  F.  Cossum. 
*Ponent  further  says  that  the  said  defendants  and  eat 
respectively,  had  full  knowledge  and  notice  of  the  said  oi 

"^^  and  stipulation  hereinbefore  referred  to. 
j^^P<3nent  makes  this  last  allegation  upon  information 

p"^ec]  as  follows: 

J  |-  '"'^m  the  affidavits  of  service  hereto  annexed;  from  the  fi 

IQ  p^*iants  were  officials,  the  duties  of  whose  position  req 

^  ^^?^^  themselves  acquainted  with  the  proceeding  here 

ggg  j?^cting  their  official  action,  and  from  the  fact  that  all 

tj)^     "*gs  were  matters  of  public  notoriety  published  in  the  ] 

lj,g  ^Shout  the  state,  the  time  being  one  of  great  political  i 

.Papers  giving  full  account  of  what  was  done  each  day  in 

j^   ***!  deponent  further  says  that  between  the  dates  Dect 

sel   ^^*^''  *S,  ii91,  they,  the  said  defendant,  together  with 

\yi*^f**^  ^-  Maynard  %XiA  Delos  J/fCwri^,  entered  into  a 

^/**»ich  they  agreed  that  in  case  any  correct  return  fro 

■    ^r**y  should  be  transmitted  to  them,  pursuant  to  the  said 

^  **«  Dutchess  county  case,  so  issued,  as  hereinbefore  set 

^^Said  defendants,  would  refuse  it  and  would  return  it  to 

^*  oi  Dutchess  county  so  that  it  should  not  be  before  tt 

"eponent  makes  this  allegation  upon  information  and  bel 

"S  Allows: 

'^Tom  a  certain  open  letter,  bearing  date  March  18,  i89S, 
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by  liooi  H.  Mt^nard,  published  by  him,  in  the  course  of  which  and  oq 
page  9  he  states  that  he  and  the  said  McCurtfy  and  the  said  defendants 
had  a  consultation  (which  by  said  letter  appears  to  have  been  held 
about  the  middle  of  Deeembtr,  iiB91'),  in  which  it  -was  agreed  that  they 
would  not  receive  any  such  return,  and  if  the  attempt  was  made  to 
transmit  it,  the  said  defendant  should  return  it  to  the  county  clerk  of 
Dutchess  county;  and  the  said  Maytiard furtittr  states  in  said  letter  that 
upon  said  returns  (being  the  ones  mailed  by  the  said  Storm  Emans  on 
December  Slst  to  the  governor,  secretary  of  state  and  comptroller) 
being  received  by  those  respective  oflScers  at  Albany,  they  were  all 
taken  from  them  or  from  their  offices  and  handed  back  to  the  said 
Storm  Emans. 

Also  from  the  fact  that  deponent  saw  in  a  report  of  the  New  York 
newspapers  of  a  meeting  of  the  Bar  Association  that  the  said  Delos 
McCurdy  made  a  similar  statement  in  the  Bar  Association  of  Neie 
York  City. 

Deponent  further  says  that,  as  he  is  informed  and  believes,  and 
charges  the  fact  to  be,  that  the  said  defendants  were  guilty  of  aa 
abuse  of  their  said  appeal  to  the  general  term  from  the  said  order  of 
December  7th  and  of  their  appeal  from  said  order  of  said  general  term 
to  the  Court  of  Appeals  and  of  the  stay  of  proceedings  obtained  by  them 
upon  the  faith  of  their  said  stipulation  in  that  the  said  defendants 
made  use  of  the  same  for  the  purpose  of  enabUng  them  to  take  meas- 
ures to  defeat  the  said  order  of  December  7th,  so  appealed  from,  in  case 
the  decision  should  be  against  them  in  the  Court  of  Appeals,  and  by 
holding  their  meeting  on  the  29th  day  of  December,  1 891,  which  was  the 
day  when  the  Court  ^  Appeals  rendered  its  said  decision,  they  regarded 
the  said  "  Mylod  "  certificate  and  issued  their  said  false  certificate  of 
election,  before  the  judgment  of  the  Court  of  Appeals  could  be  made 
the  judgment  of  this  court,  hy  filing  the  remittitur  and  entering  the 
usual  order  thereon,  and  before  any  mandamus  could  be  issued  against 
them,  pursuant  to  the  said  order  of  December  7th  as  so  modified. 

And  deponent  further  says  that,  as  he  is  informed  and  believes, 
and  charges  the  fact  to  be,  that  they,  the  said  defendants,  were  guilty 
of  deceit  in  entering  into  said  stipulation,  in  that  they  entered  into 
the  same  without  any  intention  of  being  bound  thereby,  but  with  the 
fraudulent  and  deceitful  purpose  to  obtain  a  stay  of  the  issuance  of 
the  writ  therein  directed;  they  intending,  as  soon  as  the  Coarto/Ap- 
pazls  should  render  a  decision  upon  said  appeal,  that  they  would,  ia 
case  such  decision  was  adverse  to  them,  immediately  meet  as  the 
board  of  canvassers  and  canvass  the  said  "  Mylod  return  "  and  refuse 
to  consider  the  "  Correct  return,"  before  an  order  upon  the  remitti- 
tur could  be  entered  in  this  court  and  before  any  writ  of  mandamus, 
as  provided  in  said  order  of  December  7th,  could  be  issued,  and  the 
said  defendants  carried  out  said  fraudulent  and  deceitful  purpose 
and  did,  upon  the  said  decision  of  the  Court  of  Appeals  being  rendered 
against  them,  meet  and  act,  as  hereinbefore  set  forth,  and  issue  their 
certificate  declaring  said  Osborne  to  be  elected,  as  hereinbefore  stated, 
before  any  mandamus  could  be  issued. 

And  this  deponent  further  says  that  he  has  instructed  his  attorneys 
to  commence  these  proceedings  as  for  contempt  of  court  out  of  a  sol- 
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emn  sense  of  the  duty  Which  he  owes  as  a  citizen  and  as  a  relator  in  this 
SLCtXon'y  deponent  has  waited  until  the  passion  and  strife  immediately 
occasioned  by  them  have  calmed  down,  the  matters  in  controversy 
/laving  been  contested  election  cases  and  the  voters  of  the  state  hav- 
ing been  very  much  excited  in  regard  to  them;  deponent  has  felt 
that  an  atmosphere  of  public  cliamor  Was  not  appropriate  in  which 
to  have  such  proceedings  as  these  carried  on;  the  year  i8P£  being 
what  is  called  a  presidential  year,  during  which  the  nominations  for 
the  presidency  and  the  election  following  the  same  is  held,  deponent 
felt  tliat  those  matters  were  of  such  absorbing  interest  that  it  was 
the  pa^t  of  wisdom  to  suspend  such  proceedings  as  these,  especially 
when,  if  started  before  election,  the  charge  might  be  made  that  they 
were  instituted  or  prosecuted  merely  for  political  effect,  atid  deponent 
has  iH^aited  until  after  the  presidential  election  was  over  and  tnen's 
min<ls  Had  fully  settled  down  before  giving  instructions  to  start  this 
prosecution. 

And  further  deponent  saith  hot. 

John  /.  Piatt. 

Sw-orn  to  before  me  this  /AiWiVM  day  of  January^  iS9S. 

Edgar  M.  Jf^^^,  Notary  Public. 

bb.  Directed  to  Jvdgb. 

TbrmNo.  6z8o. 

(Precedent  in  People  v,  Pearson,  4  III.  271.)' 
State  of  inifuns, ) 
^  County.        \ 

A  y^^aung  Scammon  doth  solemnly,  sincerely  and  truly  declare  and 
h  If/*^'  that  at  the  April  term  of  the  Circuit  Court  of  Cook  county, 
th      ^^  Chicago  in  said  county,  in  the  year  eighteen  hundred  and  forty ^ 

*s  affiant  delivered  in  person,  in  open  court,  to  John  Pearson,  judge 
^  rf^^^  court,  the  original  writ  of  mandamus  of  which  the  foregoing 
Within  is  a  true  copy,  and  presented  to  him  a  copy  of  the  bill  of 
^^^Ptions  therein  mentioned,  to  sign,  to  wit,  on  the  twenty-fifth  day 
.  .'A^rry  last  past,  in  a  most  respectful  manner,  and  thereupon  said 
J  "Sc  caused  the  clerk  of  said  court  to  enter  the  order  hereto 
V^^exed,  marked  A,  and  made  a  part  of  this  affidavit;  and  after- 

/#^*  to  wit,  on  the day  of  May,  a.  d.  eighteen  hundred  and 

•J^p'>  during  said  term  of  the  court,  said  judge  caused  the  following 
p^^^^s,  marked  B,  to  be  served  upon  this  affiant,  by  the  sheriff  of 
J^^  County,  and  compelled  this  affiant  to  appear  and  answer  the 
sh°*^  Which  he  did.     And  thereupon  the  said  judge  declared  that  he 

S^J^  *^ot  sign  said  bill  of  exceptions,  and  did  not  sign  the  same, 
^?  *^s  not  since  signed  it,  as  this  affiant  is  informed,  and  believes 


SS. 


true. 


y.  Young  Scammon. 


'  ,*t  ^as  held  in  this  case  that  where  In  People  v.  Judges,  2  Cai.  (N.  Y.) 

iadfi?^  of  mandamus  is  delivered  to  a  97,  it  was  held  that  it  should   appear 

diTtS^  or  other  person  to  whom  it  is  from  the  affidavit  that  the  persons  who 

atta^l^*  and  he  refuses  to  obey  it,  an  were  served  with  the  writ  of  mandamus 

»  ^^cot  will  issue  for  contempt  of  were  those  whq  ought  to  have  signed 

^**^^  the  bill. 
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Affirmed  to  according  to  law,  May  29th^  iSJjfi,  before  the  clerk  of 
the  Cook  Circuit  Court,  and  the  seal  of  said  court  affixed. 

(seal)  Richd,  J.  Hamilton^  Clk. 

(d)  Orders. 

aa.  For  Examination. 

(aa)  Of  Party  Before  Trial. 

Form  No.  6  z  8  z  .> 

New  York  Supreme  Court,  City  tf«^ County  of  New  York. 

Itochester  Lamp  Compatiy^  plaintiff,  \ 

against  >  Moving  Affidavit. 

John  R,  Brigham^  defendant.      ) 

City  and  County  of  New  York^  ss. : 

Edward  C,  Perkins^  being  duly  sworn,  deposes  and  says  as  follows, 
to  wit: 

I.  I  am  one  of  the  attorneys  for  the  plaintiff  in  the  above  entitled 
action,  which  was  commenced  by  personal  service  of  the  summons 
upon  the  defendant  on  the  sixth  day  oi/une^  iS9S, 

II.  The  defendant  appeared  in  this  action  on  the  sixth  day  of 
yune^  iS95y  by  Brigham  S*  Bay/is,  attorneys  and  counselors-at-law  of 
New  York  City^  as  his  attorneys. 

III.  This  action  is  brought  by  the  plaintiff  in  order  to  recover 
from  the  defendant  certain  amounts  due  upon  a  contract  by  which 
the  defendant,  for  a  valuable  consideration,  agreed  to  pay  to  the 
plaintiff  certain  royalties  upon  all  lamps  of  the  description  known  as 
central-draft  iamps^  which  might  hereafter  be  purchased,  directly 
or  indirectly,  by  the  defendant  of  the  firm  of  Edward  Miller  &*  Com- 
pany, of  New  York  City. 

IV.  The  complaint  in  this  action  has  never  been  served,  for  the 
reasons  which  will  hereafter  appear,  and  the  time  of  the  plaintiff  to 
serve  the  said  complaint  has,  from  time  to  time,  been  extended,  and 
was,  on  the  eighteenth  day  of  November,  i8P5,  by  order  of  the  Hon. 
Abraham  R.  Lawrence,  one  of  the  justices  of  this  court,  extended  to 
and  including  the  eighth  day  of  December ,  iS95. 

V.  On  the  twenty-eighth  day  oi  June,  i8P5,  plaintiff,  by  its  attorneys, 
made  application  to  the  Hon.  Abraham  Lawrence,  one  of  the  justices 
of  this  court,  for  an  order  directing  the  defendant  to  appear  for 
examination  before  trial  in  this  action,  upon  the  ground  that  such 
examination  was  necessary,  both  in  order  that  the  plaintiff  might 
frame  its  complaint,  and  on  the  ground  that  it  could  not  safely  pro- 
ceed to  trial  without  such  examination.  On  the  same  day  an  order 
for  such  examination  was  made  by  Mr.  Justice  Lawrence,  and  a  copy 
whereof  was  served  personally  upon  the  said  defendant,  John  H. 
Brigham,  on  the  twenty-eighth  day  oi  June,  i8P5.  The  said  order 
and  an  affidavit  proving  due  service  thereof  are  hereto  annexed. 

VI.  At  the  time,  place  and  hour  at  which  the  said  defendant  was 

1.  This    form    is    copied    from    the  guilty  of  contempt.     See  Birds.  Rev. 

records  in  Rochester  Lamp  Co.  v.  Brig-  Stat.  N.  Y.  (1S96),  p.  796,  §  14,  subs.  8, 

ham,  I  N.  Y.  App.  Div.  490,  wherein  and  list  of  statutes  cited  supra^  note 

it  was   held  that  the  defendant  was  i,  p.  228. 
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in  and  by  the  said  order  directed  to  appear  for  such  examination, 
the  attorneys  for  the  said  defendant  appeared  and  moved  before  Mr. 
Justice  Stover,  vho  was  then  sitting  at  chambers,  to  vacate  the  said 
order  upon  the  papers  upon  which  the  same  was  granted,  There- 
upon, on  the  application  of  the  plaintiff's  attorneys,  the  said  exami- 
nation was  adjourned  by  Mr.  Justice  Stover  until  the  tenth  day  of  /ufy, 
i895,  at  the  same  time  and  place,  and  thereafter  and  on  the  ten/A 
day  of  y^f/v.  i8d5,  an  order  was  entered  in  this  action  of  Mr.  Justice 
jMrren^e. 

"VII.  Thereafter  the  plaintiff  in  due  season  appealed  in  t)M  general 
term  of  the  Supreme  Court  from  the  order  of  the  tenth  day  of  /uiy, 
itS5,  aforesaid,  and  said  appeal  having  duly  come  on  to  be  heard,  the 
s^d  order  of  the  tenth  day  of  /uiy,  iZ95,  was  reversed  and  an  order  to 
that  effect  was  duly  entered  in  this  court  on  the  eighteenth  day 
of  October,  i89S,  whereby  in  addition  the  defendant  was  ordered  to 
appear  for  his  examination  in  pursuance  to  the  aforesaid  order  of 
Mr.  Justice  Lawrence  at  chambers  of  this  court  on  the  twenty-second 
^yoi  JVovember,  i8P5,  at  10:S0  o'clock,  as  will  more  fully  appear 
from  the  copy  of  said  order,  which  is  hereto  annexed  and  made  a 
part  of  this  affidavit. 

VIII.  Deponent  is  advised  and  believes  that  the  said yMH/T.Jfrtjf- 
*•*  left  the  United  States  either  shortly  before  or  immediately  after 
At  tenth  day  of  July,  i895,  and  has  not  since  been  within  the  state 
oi!few  York. 

^X.  On  the  tenth  day  of  Nouember,  i8S5,  a  certified  copy  of  said 
if*erai  term  order  was  served  personally  upon  the  defendant,  John 
a  Brig^Pt^  at  Birmingham,  Engiand,  as  will  further  appear  from  the 
affidavit  of  A.  G.  Johnson  hereto  annexed. 

*■  On  the  first  day  of  November,  i895,  a  certified  copy  of  the  said 
^sw-o/  term  order  and  notice  of  the  entry  thereof  was  served  upon 
"wsrs,  Brigham  &•  Baylis,  the  attorneys  for  the  defendant,  in  the 
°ty  o'  JVew  York. 

'^'-    The  defendant  wholly  failed  to  appear  for  his  examination  as 
directed  by  the  order  of  Mr,  Justice  Lawrence,  aforesaid,  and  pursu- 
ant to    the  said  order  of  the  general  term  fixing  the  date  for  such 
"aniination,  as  will  appear  from  the  minutes  of  his  default  made  by 
'■  Justice  Ingraham  hereunto  annexed. 

„  Ethvard  C.  Perkins. 

aworn  to  before  me  this  second  Aay  of  December,  i895. 
Henry  If.  Abbott,  Notary  Public, 

New  York  Co.,  IIX. 
(W)  Ih  SufpUtnetttary  Preeiedingi. 
Form  Ho.  6i8a.' 
^pfeme  Court,  New  York  County. 
/"An  Z)(W,  plaintiff, 
against  ' 

^"iarJXoe,  defendant. 

Ji- /fta  y^ri.  —  CoAt  Civ.  Proc.,  Where  adefendant  tsordcred  loihow 
I4J7  {Birds.  Rev.  SuL  (1S96),  p.  3031,  cause  whj  he  should  not  be  punished 
^y  u  tor  a   contempt   in   diiobeying  an 
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State  oF  Ntw  York,  )  «^ 

City  and  County  of  New  York,  \  ^^• 
Edward  Grten^  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  attorney^  of  yi^^«-^^^,  plaintiff  in  the  above  entitled 
action,  and  that  on  the  «j^^^  day  of /«^,  i8P^,  judgment  in  said 
action  was  duly  recovered  and  entered  against  the  said  Richard  RoCy 
defendant  above  named. 

II.  That  thereafter  execution  against  the  property  of  the  said 
defendant,  Richard  Roe,  was  duly  issued,  and  thereafter  returned 
wholly  unsatisfied.* 

III.  That  thereafter  and  on  the  tenth  day  of  October,  \W6,  an  order 
for  the  examination  of  the  said  Richard Ro^  in  supplementary  proceed- 
ings was  duly  obtained,  and  the  said  order  was,  on  the  eleventh  day  of 
October,  \W6,  duly  served  upon  the  said  Richard  Roe  \  and  that  a  copy 
of  the  said  order  and  of  the  affidavit  of  the  service  of  said  order  upon 
Richard  Roe  are  annexed  to  this  affidavit  and  made  a  part  hereof. 

IV.  That  on  the  twenty-second ddiy  of  October,  iS96,  at  eleven  o'clock  in 
the/<7r/rnoon  of  said  day,  the  deponent  attended  before  Honorable 
Roger  A,  Pryor,  one  of  the  justices  of  this  court,  at  the  chambers  thereof 
held  in  the  county  court-house  in  the  city  of  New  York,  and  there  re- 
mained for  the  space  of  one  hour  prepared  to  take  the  deposition  of  the 
said  Richard  Roe,  pursuant  to  the  said  order,  but  that  the  said  Richard 
Roe,  judgment  debtor  herein,  failed  to  appear  before  the  said  justice 
at  the  place  aforesaid  during  the  time  above  mentioned,  thus  dis- 
obeying the  aforesaid  order. 

V.  That  at  the  said  time  and  place  the  deponent  caused  the  said 
Richard  Roe  to  be  duly  and  repeatedly  called,  but  that  he  failed  to 
appear,  whereupon  deponent  had  his  default  duly  noted. 

Edward  Green. 
Sworn  to  before  me  this  twenty-eighth  day  of  October,  iW6, 

Charles  Rice, 
Notary  Public,  N,  Y.  County. 

bb.  To  Pat  Money  to  Receiver.* 

order,  in  proceedings  supplementary  to  motion  to  punish  a  third  person  for  con- 
execution,  **  enjoining  and  restraining  tempt  in  not  appearing  was  denied, 
the  debtor  from  making  any  transfer  Sloan  v.  Higgins,  i  Law  Bui.  59. 
or  other  disposition  of  his  property  not  3.  Kisnomer  of  Defendant.  — Where  the 
exempt  by  law  from  execution,  or  from  name  of  the  defendant  is  wrongly  stated 
any  interference  therewith,"  the  affi-  both  in  the  judgment  and  the  order,  it 
davits  must  show  affirmatively  that  the  is  not  a  contempt  for  him  to  fail  to  corn- 
money  or  property  which  the  defendant  ply  with  the  order  for  examination,  even 
has  received  or  paid  out,  or  that  some  though  he  is  the  real  person  intended, 
part  of  it,  was  due  him  or  was  earned  Muldoon  v.  Pierz,  i  Abb.  N.  Cas.  (N.  Y. 
by  him  prior  to  the  date  of  the  order.  Supreme  Ct.)  309.  But  by  appearance 
Potter  V,  Low,  16  How.  Pr.  (N,  Y.  Su-  and  examination  without  objection,  the 
preme  Ct.)  549.  right  to  raise  the  question  of  misnomer 

1.  Affidavit  by  Attorney.  —  Where  the  is  waived.     Matter  of  Johns,  i    Law 

affidavit  is  made  by  an  attorney,  he  need  Bui.  75. 

not  swear  to  or  prove  his  authority  to  4.  Bemand  Veoeeiary.  —  To    bring    a 

act.     Miller  v.  Adams,  52  N.  Y.  409.  party  into  contempt  for  disobedience 

'8.  Ezeontien    Betnmed   TTniatisfled. —  of  an  order  or  judgment  requiring  the 

Where  it  did  not  appear  that  the  execu-  payment  of   money  or  the  delivery  of 

lion  had  been  returned  unsatisfied,  a  property,   it  is  not  sufficient  that  the 
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Form  No.  6x83. 
(Precedent  in  Cartwright's  Case,  114  Mass.  333.) 

Respectfully  represents  to  the  Justices  of  the  Supreme  Judicial 
QQurt  James  C,  Davis^  who  has  been  heretofore  appointed  one  of  the 
receivers  of  the  Hide  6r*  Leather  Insurance  Company^  that  John  IV. 
Cartwright,  one  of  the  receivers  of  said  company,  has  failed  and 
neg^lected  to  comply  with  the  order  of  this  court  made  on  the  thir- 
Utnih  day  of  December  current^  whereby  he  was  directed  to  pay  into 
the  hands  of  the  said  James  C.  Davis^  receiver  as  aforesaid,  on 
or  before  Wednesday^  the  seventeenth  day  of  December  current^  the  sum 
of  thirteen  thousand  five  hundred  and  sixty-five  and  ninety-seven  one- 
hundredths  dollars,  to  be  administered  as  part  of  the  assets  of  the 
said  company,  and  that  the  said  Cartwright  has  not  paid  to  him  any 
part  of   the  said  sum. 

And  the  said  James  C.  Davis  further  represents  unto  your  honors 

that  the  account  which  was  annexed  to  the  said  order  of  December  13th 

was    prepared  by  him  from  the  books  of  the  receivers  of  the  said 

company,  and  that  it  is  just  and  true;  that  of  the  amount  appearing 

to  be  due  from  said  Cartwright  to  said  receivers  by  said   account, 

being  %1S,565.97^  in  all,  the  sum  of  thirteen  hundred  and  forty-two  and 

fifty-three  one-hundredths  dollars  ($134^,53)  was  charged  for  interest, 

at  the  rate  of. six  per  cent,  per  annum,  upon  the  indebtedness  of  said 

CartTvri^ht  to  said  receivers;  and  the  sum  of  sixteen  hundred  and  fifty 

dollars  ($1650),  for  money  loaned  to  said  Cartivright  by  said  Hide  <5r* 

Leather  Insurance  Company  before  the  appointment  of  said  receivers, 

^hich  has  never  been  paid  to  the  said  receivers;  and  that  the  remain- 

J"?  sums  charged  in  said  account,  amounting  to  ten  thousand  five  hun-^ 

^'^^d  and  seventy-three  andforty-four  one-hundredths  dollars  (%10,5734i\ 

Y^  sums  of  money  which  were  withdrawn  by  the  said  Cartwright 

rotti  the  assets  of  the  said  company,  in  the  hands  of  the  receivers 

?J"^of,  from  time  to  time  at  the  dates  and  in  the  amounts  shown  by 

^Ju  account,  and  appropriated  by  him  to  his  own  personal  use,  as  the 

,^^^<^mes  C,  Davis  IS  informed  and  believes;  and  that  such  with- 

amh^^^'   and  appropriation  has  not  been  at  any   times  directed  or 

^^ized  by  any  order  of  this  court. 

James  C.  Davis,  Receiver, 
p  December  18,  iS73. 

t^<^^k,  ss. 

*^^cribed  and  sworn  to  before  me, 

James  G.  Freeman^  Justice  of  the  Peace. 


otder 


(/)  Subpoena, 

Form  No.  6184.^ 
^  Circuit  Court  for  the  County  of  Wayne. 


vbA  K^^  judgment  be  served  upon  him    mand;  and  where  the  order  is  to  deliver 
its  tff  made  fully  acquainted  with  .  property  over  to  a  receiver  the  property 

com^^^^»  ^"''   *^  addition   thereto,   a     must    be    demanded    by  the   receiver 
mil..;  v'^cc  with  the  order  or  judgment    personally.      McComb   v.   Weaver,    11 


^t  b^  explicitly  demanded  by  a  party     Hun  (N.  V.)  271. 
*^  has  a  right  to  make  such  a  de-        1.  Michigan.  — 
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John  Doe 

against 

Leonard  A,  Ford, 

State  of  Michigan^  \ 
County  of  Wayne,  J  ^• 

Leonard  A,  Ford^  the  defendant  in  this  cause,  being  duly  sworn,  de- 
poses and  says,  that  on  the  ninth  day  of  Aprils  at  the  city  of  Detroit 
in  said  county,  he  served  the  annexed  subpoena  on  Richard  Roe^ 
the  witness  named  therein,  personally,  by  then  and  there  showings  to 
the  said  Richard  Roe  the  said  subpoena,  with  the  seal  of  the  court 
thereon,  and  delivering  to  him  a  true  copy  thereof,  and  payings  to 
the  said  Richard  Roe^  at  the  same  time  and  place  aforesaid,  the  sum 
of  one  dollar  and  ten  cents,  for  his  fees  for  traveling  to  and  from  the 
court  named  in  the  said  subpoena,  and  for  his  attendance,  thereat. 
And  this  deponent  further  says  that  the  said  Richard  Roe  is  a  material 
witness  for  him  on  the  trial  of  this  cause,  without  whose  testimony 
he  cannot  safely  proceed  to  the  trial  thereof,  as  he  is  advised  by 
Joseph  Story,  Esq.,  his  counsel  therein,  to  whom  he  has  fully  and 
fairly  stated  the  case  in  this  cause,  and  what  he  expects  to  prove  by 
the  said  Richard  Roe,  and  as  this  deponent  verily  believes.  And 
this  deponent  further  says  that  the  said  Richard  Roe  has  wholly 
failed  to  attend  this  court  as  a  witness  for  this  deponent  in  pursuance 
of  the  said  subpoena,  without  ahy  reasonable  excuse  known  to  this 
deponent. 

Leonard  A,  Ford. 

Sworn  to  and  subscribed  this  seventeenth  day  of  April,  a.  d.  i89d. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Information  for  Contemptuoos  Pabllcation.i 

Form  No.  6.185. 
(Precedent  in  People  v,  Wilson,  64  111.  197.) 

State  of  Illinois,  \  Northern  Grand  Division, 

Supreme  Court.    J      *    September  Term,  a.  d.  i87J9. 

The  People  of  the  State  of  Illinois       ) 

V.  >  Information. 

Charles  L,  Wilson  and  Andrew  Shuman,  ) 

And  now  come  the  said  People,  by  Washington  Bushnell,  Attorney 
•General,  and  represent  to  the  court  that  on  the  16th  day  of  October^ 

•(1882).  ^  7257,  subs.   5,   §  7259.      See  clear  and  unmistakable  cases,  such  as 

Also  list  of  statutes  cited  supra,  note  contemptuous  publications  in  a  news- 

I,  p.  228.  paper.     The  statement   in  this  case, 

1.  In  State  v.  Frew,  24  W.  Va.  416,  it  which  was  sufficient,  was  as  follows: 

was  held  that  although  in  cases  of  con-  **  To  the    Honorable    Judges    of   the 

structive  contempt  the  proceedings  are  Supreme  Court  0/  Appeals  of   IVest 

usually  ba&ed  on  an  affidavit  or  other  Vir^^ia. 

sworn   statement  of  the  facts  consti-  As  is  well  known  to  the  court,  there 

tuting  the  contempt,  yet  such  an  affi-  was  pending  here  on  the   i8ih  day  of 

davit  or  statement  is  not  always  essen-  fune^  i8<P^,  and  there  is  now  pending 

tial,  but  that  the  court  may  act  on  its  and  undetermined,   a    proceeding  by 

own  information  or  on   the   unsworn  mandamus,  at  the  relation  oijosepk  S, 

statement  of  a  member  of  the  bar  in  J/i7/^r,  Auditor,  against  Tl/T.^^MrAtfiMM, 
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^  S^l%^  there  was,  and  still  is,  pending  in  this  court,  a  certain  cause 
^^'^Y%^  adjudication  and  determination  of  this  court,  wherein  one 
rlr^^^^^^''  ^^ff^^^  ^s  plaintiff  in  error  and  The  People  of  the  State  of 
m'r^e:^^  are  defendants  in  error,  and  that,  on  the  same  day  there  was 
!  ^^^Ir^ed  in  the  city  of  Chicago^  in  said  State,  a  certain  daily  news- 
nav>«^   oalled  the  Chicago  Evening  /ournaly  of  which  said  paper  on  said 
day     t^^  s*^^^  Charles  L,  Wilson  was  proprietor  and  the  said  Andrew 
Shie^9f^^^  ^^s   editor,  and   that  said  Charles  Z.  Wilson  and  Andrem 
Shef^^^^^  <>n  ^^^  said  day  caused  to  be  published  in  said  paper,  of  and 
conoei'Y^ing  said  cause  so  pending  in  this  court,  and  of  and  concern- 
ing t-bis  court  and  its  supposed  action  with  reference  to  said  cause,  a. 


assessor  of  Brooke  coanty.     This  pro-  The  firm  of  Frew^  Campbell  &*  Hart^ 

ceeding^    involves  the  constitutionality  composed  of yicA/f/r^zt;,  ^.  W,Campbelt 

of  the  exemption  act,  contained  in  sec-  and  C  B,  Hart^  are,  as  I  am  informed, 

tioa  ^43    of  chapter  I2  of  Acts  of  iSSi,  the  publishers  of  the  Wheeling  Intelli^ 

and     tlie   propriety    of    what  is    well  gencer, 

knomrn     throughout  the  State  as    the  Should  the  members  of  this  Court  so 

*  supplemental  assessment  order.'  far  forget  their  duty  and  dignity  as  to* 

I  Have  the  honor  to  be  a  member  of  express    in    advance,   for  political  or 

the  ba.r   of  this   Court  and   to  be  the  other  .purposes,   their  opinions  upoa 

counsel  for  the  relator  in  the  cause  re-  cases  which  may  come  before  them,  as 

f erred  to.  judges,  no  one  would  be  quicker  than 

On  the  i8th  day  oijunty  the  Wheeling  I  to  condemn  such  a   practice.     If  it 

InteUij^^Puer^  a   newspaper  of  general  could  be  shown  me  that  any  of  your 

^^**lation    published   in  the    cit^  of  honors   had  been   guilty   of  what  the 

'*j*^^^''«^,  contained  an  editorial  article,  Intelligencer    lays    to   your    charge,    I 

referring  expressly  to  the  questions  I  would  willingly  join  the  editors  of  that 

'^^^    mentioned  as  involved   in  said  paper  in  bringing  the  matter  before  the 

cause  a.nd  referring  by  implication  to  proper  tribunal  at    the    proper  time. 

™t  cause  itself.     This  article  stated  But  whether  these  matters  are  true  or 

"**^   J^ree  out  of  the  four  judges  of  false,  the  case  of  Miller  v.  Buchanan  is. 


J  "^f  honorable  Court  had  told  a  Demo-  now  pending  and  you  alone  must  de^ 

^ff^^  Caucus,  more  than  a  year  ago,  in  cide  it.     While  it  is  before  you,  your 

.^^^  Jhat  the  Court  would  sustain  the  conduct  with  respect  to  the  case  itself 

lj^|Pl^^^ mental  assessment  order'  and  and  the   questions  in    it,  is    not    the 

tntio  ^'^^  exemption  statute  unconsti-  proper    subject,    in     my    opinion,    of 

^g^  '^al.    The  article  then  says  that  it  public  criticism. 

^j,^  o**^^  intended  that  *  the  purpose  of        Disclaiming  any   feeling  of  resent- 

lu^l^^Urt*  should  be  made  public,  and  ment  or  animosity  against  the  pub- 

pup^^^cs  that  the  publication  of    its  lishers  of  the  Intelligencer,  and  acting 

chan^^^^   '  ^^y    induce   the  Court    to  solely  from  a  desire  to  do  my  profes- 

Qii(    ^^.  its  mind.'     I  be^  leave  to  sub-  sional  duty,  I  now  lay  the  matter  be- 

of  tH^^^^^  ^^^^  communication  a  copy  fore  the  court,  and  shall  not  feel  that  I 

refer ^  ^^^^P^P^^  containing  the  article  am  called  upon  either  to  suggest  to  the 

1*1^ J  ^^10.  Court  what  it  shall  do  in  the  matter 

an  ^(..^  article  has  every  appearance  of  or  to  take  part  in  the  prosecution  of 

Coc^^^tnpt  to  affect  the  decision  of  the  any  proceedings,  which  may  be  insti- 

anct         ^  ti  the  case  of  Miller  v.  Buchanan,  tuted,  should  the  Court  see  fit  to  act. 

a^a.trk^^   intimidate    it    into    deciding  With  great  respect, 

bcU^?^^  the   relator.     While   I  do  not  Henry  M,  Russell, 

upOx^    '^  that  any  effect  will  be  produced 

ca&^      ^be  Court  which   will  affect  the 

ofi^   ^till   I    deem  it  my  duty  as  an  count  of  a    newspaper  article  which 

^^   ^  Kit  the  Court  and  as  counsel  for  charges  that  the  publication  was  **  false 

^a  ^^^ator,  not  to  permit  so  palpable  and  grossly  inaccurate "  is  insufficient 

pe^^^^ult  upon   the  purity  and   inde-  if  it  fails  to  specify  in  what  respects. 

^^^3^tlce  of  the  administration  of  jus-  the  article  is  false.     Worland  t/.  State^ 

U>  pass  unnoticed.  82  Ind.  49. 
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certain  article,  in  the  words  following,  that  is  to  sayr  {Here  was  set 
out  a  copy  of  the  contemptuous  article)?- 

Wherefore  the  said  Attorney  General,  for  and  on  behalf  of  the  said 
People,  moves  this  court  for  a  rule  upon  the  defendants,  Charles  Z. 
Wilson  and  Andrew  Shuman^  to  be  and  appear  before  this  court,  on  a 
day  to  be  named,  and  show  cause,  if  any  they  or  either  of  them  have, 
why  an  attachment  should  not  issue  against  them  for  a  contempt  of 
this  court  in  respect  to  the  publication  of  said  article. 

Washington  Bushnell^  Attorney  General. 

e.  Motion  for  Attachment  for  Failure  to  Obey.* 

(1)  Injunction. 

Form  No.  6i86. 
(Precedent  in  Fort  Worth  St.  R.  Co.  tr.  Rosedale  St.  R.  Co.,  68  Tex.  163.)* 
Fort  Worth  Street  Railway  Company^  Appellant, 

V. 

Rosedale  Street  Railway  Company y  Appellee. 
In  the  Supreme  Court  of  the  State  of  Texas,    Appeal  from  Tarrant 
county. 

1.  The  oontomptaonB  pnblioation  was  in  a  man  to  purchase  immunity  from  the 

the  language  following,  to  wit:  consequences  of  any  crime.     If  next 

**  The  Case  of  Rafferty.  winter  s  session  of  the  legislature  does 

At  the  time  a  writ  of  supersedeas  not  hermetically  seal  up  every  chink 
was  granted  in  the  case  of  the  mur-  and  loop-hole  through  which  mur- 
derer Chris.  Rafferty,  the  public  was  derers  now  escape,  it  will  deserve  the 
blandly  assured  that  the  matter  would  bitter  censure  of  ever  honest  man  in 
be  examined  into  by  the  supreme  court  Illinois.  We  must  simplify  our  modes 
and  decided  at  once;  that  possibly  the  of  procedure  in  murder  trials.  The 
hanging  of  this  notorious  human  criminal  should  be  tried  at  once,  and 
butcher  would  not  be  delayed  for  a  when  found  guilty  should  be  hanged 
single  day.  Time  speeds  away,  how-  at  once,  and  the  quicker  hanged  the 
ever,  and  we  hear  of  nothing  definite  better.  The  courts  are  now  completely 
being  done.  Rafferty's  counsel  seems  in  the  control  of  corrupt  and  mercenary 
to  be  studying  the  policy  of  delay,  and  shysters —  the  jackals  of  the  legal  pro- 
evidently  with  success.  The  riffraff  fession — who  feast  and  fatten  on 
who  contributed  fourteen  hundred  dol-  human  blood  spilled  by  the  hands  of 
lars  to  demonstrate  that  '  hanging  is  other  men.  All  this  must  be  remedied, 
played  out'  may  now  congratulate  There  can  be  found  a  remedy,  and  it 
themselves    on    the  success    of    their  must  be  found." 

little  game.    -Their  money  is  operating  2.  See  also  forms  of  motion  in  2  Rev. 

splendidly.     We  have  no  hesitancy  in  Swift's  Dig.,  p.  776;  Baldwin  v.  State, 

prophesying  clear  through  to  the  end  ii  Ohio  St.  681. 

just  what  will  be  done  with  Rafferty.  8.  In  this  case  the  defendants  were 

He  will  be  granted  a  new  trial.     He  adjudged  not  guilty  of  contempt  be- 

will  be  tried  somewhere,  within  a  year  cause  the  injunction  order  was  limited 

or  two.     He  will   be  sentenced  to  im-  in  duration  on  its  face  **  only  until  the 

prison  ment  for    life.      Eventually   he  hearing."     The    cause    was   not    kept 

will  be  pardoned  out.     And  this  in  alive,  therefore,  after  the  hearing  by 

spite  of  all  our  public  meetings,  reso-  appeal,  but  as  these  facts  do  not  appear 

lutions,    committees,    virtuous    indig-  in  the  motion  and  the  form  is  otherwise 

nation,     and    what    not.    And    why?  good,  it  serves  as  a  model   where  the 

Because  the  sum  of  fourteen  hundred  mjunction  has  been  disobeyed, 
dollars  is  enough  nowadays  to  enable 
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the  Honorable  Supreme  Court  of  the  State  of  Texas. 
Vour  complainant,  the  Fort  Worth  Street  Railway  Company^  respect- 
lull  y  respresents  to  the  court: 

Xhat,  heretofore,  to  wit,  on  the  seventeenth  day  of  September^  iSS4y 
your    complainant  applied  to  the  district  court  of  Tarrant  county, 
TcjcaSj  for  ait  injunction  to  enjoin  and  restrain  the  Rosedale  Street 
Mai/'t^^y  Company  from  building  or  constructing  any  street  railway 
track  o^  Houston  street,  in  the  city  of  Fort  Worthy  in  Tarrant  county, 
Tejca^s^   until  the  respective  rights  of  complainant  and  said  Rosedale 
Str^r^  Railway  Company  had  been  adjudicated  and  settled  by  the  here- 
inafter mentioned  suit,  then  pending  in  said  district  cpurt  of  Tarrant 
county,  to  determine  the  question  as  to  which  of  said  two  companies 
had  xXie,  superior  right  to  build  and  construct  a  street  railway  on  said 
Hotdstan  street;  that  said  district  court  of  Tarrant  county  granted  said 
application  and  issued  a  writ  of  injunction  enjoining  and  restraining 
said  J^osedale  Street  Railway  Company^  its  officers,  agents  and  servants 
from  building  or  constructing  any  street  railway  track  on  said  Hous- 
ton street  until  the  respective  rights  of  complainant  and  said  Rose/iale 
Street  /Railway  Company  had  been  adjudicated  and  settled  by  said  suit. 
That  complainant  was  defendant  in  the  suit  in  which  it  obtained 
said  injunction,  namely  the  suit  of  the  Rosedale  Street  Railway  Com- 
pany V.   The  Fort  Worth  Street  Railway  Company^  that  said  suit  is  now' 
in  appeal  in  this  (the  Supreme)  court. 

Said  J^crt  Worth  Street  Railway  Company  being  appellant,  and  said 
Rosedale  Street  Railway  Company  being  appellee,  and  the  said  suit  was 
brought  to  determine  which  of  the  parties  complainant  or  said  Rose- 
dale Street  Railway  Company^  had  the  superior  right  to  build  and  con- 
struct a  street  railway  on  said  Houston  street.  That  in  said  suit,  said 
district  court  of  Tarrant  county,  Texas ^  on  tht  fifteenth  day  of  May^ 
io86^  rendered  a  judgment  decreeing  the  dissolution  of  said  injunc- 
tion and  holding  same  for  naught  and  adjudging  the  superior  right 
to  construct  and  build  a  street  railway  on  said  Houston  street  to  be 
m  said  I^osedale  Street  Railway  Company. 

That  this  complainant  has  prosecuted  an  appeal  from  said  judg- 
ment to  the  Supreme  Court  of  the  State  of  Texas^  and  said  appeal  is 
'^^^  Pending  in  said  Supreme  Court  at  Austin^  Texas. 

Ihat  the  effect  of  said  appeal  is  to  continue  in  force  said  injunp- 

'^"-      That  heretofore,  to  wit,  on  the day  oi  March^  i&97, 

y  Ij  -Rosedale  Street  Railway  Company^  its  officers,  agents  and  servants, 

j^^  y  ^   the  guise  and  color  and  in  the  name  of  the  Queen  City  Street 

^j^  '  '^oy  Company^  which,  complainant  is  informed  and  believes,  and 

*  con^^^^^^  charges,  has  no  legal  corporate  existence,  commenced  the 

5^,.^^^uction  and  building  of  a  street  railway  track  on  said  Houston 

T^K^*  and  is  now  prosecuting  said  work. 
pQj.  *^^t  said  Queen  City  Street  Railway  Company  filed  articles  of  incor- 
3S  |.^ion  in  the  office  of  the  Secretary  of  State  of  the  State  of  Textts^ 
ariy^**  back  as  October  20^  iS81,  but  it  never  legally  organized  or  took 
njti^'.^teps  to  begin  active  operation  to  construct  a  line  of  rajWay 
tin^*  after  said  injunction  was  sued  out  as  aforesaid.  That  at  sotike 
0^-^  during  the  year  i8<?7  said  Queen  City  Street  Railway  Compaii^y 
^^^ized,  or  i>retended  to  do  so,  by  electing  officers,;  the  nam^&j/^f 
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whom  are  unknown  to  complainant,  except  that  P.  M.  Willing  was 
elected  president,  Joe  Mayer^  treasurer,  and  J,  C,  Scoti^  secretary, 
and  Theo.  Vogel^  David Boazy  F,  M,  Willing^  andy.  C  Scott^  directors. 
That  John  Tierney  is  a  stockholder  in  said  Queen  City  Company  \  that 
said  Theo.  Vogel  is  secretary  and  treasurer  of  said  RosedtUe  Street  Rail- 
way Company\  that  said  Joe  Mayer  is  treasurer  of  6aid  Queen  City 
Street  Railway  Company)  that  said  John  Tierney  is  president  of  said 
Rosedale  Street  Railway  Company  and  one  of  its  directors  as  well  as  a 
director  of  the  said  Queen  City  Street  Railway  Company\  that  said 
David  Boaz  is  director  of  said  Rosedale  Street  Railway  Company^  as 
well  as  of  said  Queen  City  Railway  Company^  and  that  said  John  Tier- 
ney  is  a  director  of  said  Rosedale  Street  Railway  Company ^  as  well  as  a 
stockholder  of  the  Queen  City  Street  Railway  Company. 

The  complainant  is  informed  and  believes,  and  so  charges,  that 
said  Vogel^  Boaz^  Mayer  and  Tierney  own  a  majority  of  the  stock  of 
said  Queen  City  Railway  Company^  and  they  are  each  large  share- 
holders in  said  Rosedale  Street  Railway  Company\  that  before  said 
work  of  constructing  and  building  said  street  railway  track  on  said 
Houston  street  as  aforesaid  by  said  Rosedale  Company  in  the  name  of 
said  Queen  City  Company ^  said  Vogel ^  Boaz^  Tierney  and  Mayer  each 
had  notice  of  said  injunction  sued  out  by  complainant  against  said 
Rosedale  Street  Railway  Company  as  aforesaid.  That  the  work  of  con- 
structing and  building  said  street  railway  track,  begun  and  now  being* 
prosecuted  on  said  Houston  street  in  the  name  of  and  ostensibly  for 
said  Queen  City  Railway  Company^  but  really  in  the  interest  of  and 
for  the  benefit  of  said  Rosedale  Street  Railway  Company^  has  been  and 
is  now  being  done  on  and  over  the  same  territory  from  the  building- 
and  construction  of  a  street  railway  track  on  which  said  Rosedale 
Street  Railway  Company  was  enjoined  and  restrained  as  aforesaid,  and 
on  which  it  claimed  the  right  to  build  and  construct  said  railway 
track  in  said  suit,  the  determination  of  its  right  to  do  so  in  preference 
to  and  exclusive  of  complainant,  being  the  main  object  of  said  suit. 
That  said  pretended  organization  of  said  Queen  City  Street  Railway 
Company  was  made  by  the  officers  and  directors  of  said  Rosedale  Street 
Railway  Company^  and  was  made  for  the  purpose  of  enabling  said 
Rosedale  Street  Railway  Company  to  evade  the  effect  of  said  injunction, 
and  that  said  building  and  construction  of  said  street  railway  track 
on  said  Houston  street  in  the  name  of  said  Queen  City  Street  Railway 
Company^  is  being  done  for  the  use  and  benefit  of  the  said  Rosedale 
Street  Railway  Company^  with  an  agreement  that  when  completed  said 
Rosedale  Street  Railway  Company  is  to  run  and  operate  its  cars  thereon ; 
that  the  said  Vogel^  Boaz^  Mayer  and  Tierney  are  encouraging,  advis- 
ing and  aiding  in  the  work  of  building  the  road  of  the  pretended 
Queen  City  Railway  Company  \  that  the  said  parties  reside  in  Tarrant 
county,  and  the  place  of  business  of  the  said  street  railway  compa- 
nies is  Fort  Worthy  in  said  county. 

Wherefore  complainant  prays  that  said  Rosedale  Street  Railway 
Company  and  said  Queen  City  Railway  Company^  and  said  Theo.  Vogel, 
David  Boaz,  John  Tierney  and  Joe  Mayer  be  attached,  and  required 
to  show  cause  why  the^  should  not  be  punished  for  contempt  for 
disobeying  said  injunction,  and  that  they  be  required  to  tear  up  the 
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track  which   they  have  built  on  said  Houston  street  in  violation  of 
SSLii  injunction,  and  restore  said  Houston  street  to  the  same  condi- 
tion in  which  it  was  before  they  disregarded  said  injunction,  and 
c^/opiainant  prays  for  general  relief. 

John  D,  Templeton^ 
/.  W.  Terry, 

Counsel  for  Appellant 
VeHJUatum.yi^ 


tc 


(2)  Judgment. 


Form  No.  6x87. 
(Precedent  in  Sute  v.  McKinnon,  8  Oregon  488.)^ 

w  comes  the  plaintiff  above  named,  and  moves  the  Hon.  /,  F. 

on,  judge  of  the  above  entitled  court,  upon  the  foregoing  affi- 

i -t,  for  a  warrant  of  arrest  against  the  said  defendants,  E.  J,  Page 


^*^    ^ohn  H,   Shupe,  to  answer  for   contempt  in   neglecting  and 

*^^-- ^ing  to  obey  said  judgment. 

^^■^  W.  P.  Willis,  Plaintiff's  Attorney. 


^  Petition  for  Attachment  for  Failure  to  Obey  Injunction.* 

Form  No.  6x88.^ 

Car-r-i^Jl,  ss.  To  the  Hon.  John  Marshall,  Chief  Justice  of  the  Supreme 
Court: 
Jam  J)oe,  of  Ossipee,  in  said  county  of  Carroll,  complains  against 
John  Doe,  of  said  Osstpee,  and  says  that  she  is  the  wife  of  said  John 
p^t  and  on  the  sixteenth  day  of  October,  i8P7,  she  caused  to  be  filed, 
jn  the  office  of  the  clerk  of  said  court  of  said  county,  her  libel  pray- 
^Z  for  a  divorce  from  said  John  Doe,  and  for  other  relief,  for  the 
causes  therein  set  forth;  and  upon. her  petition  a  writ  of  injunction 
was  duly  issued  by  said  justice  on  the  twentieth  day  of  October,  i8P7, 
^joiniii^  and  prohibiting  s^xdijohn  Doe  from  imposing  any  restraint 
upon  her  personal  liberty  during  the  pendency  of  said  libel,  which 
^^^^ly  served  upon  said  John  Doe  on  the  twentieth  day  of  October, 

^^^  the  said  John  Doe  well  knowing  the  premises,  but  wholly 
'^^^^^^ss  of  the  said  injunction,  on  the  twenty- fifth  day  of  October, 
^^^y  ^t  Ossipee  aforesaid,  in  the  county  oi  Carroll  aforesaid,  with 


!  ^  "Ti, 


**^^«"  motion  was  verified  by  the  to  restrain  defendants  from  removing 

^  frW^^  (be  Fort  Worth  Street  Railway,  certain  machinery  in  their  possession. 

j^P^^^  Verification  is  not  set  out  in  the  Stimpson  v,  Putnam,  41  Vt.  238. 

ca^^^^^  case.     For  the  form  of  verifi-  Where  the  contempt  consisted  in  the 

sal^  ^  ^^  ^  particular  jurisdiction  con-  contemnor,  a  newspaper  reporter,  hav- 

%^  ^^e  title  Verifications.  ing  concealed  himself  in  the  jury  room 

»f^A^^is  motion  was  annexed  to  the  during  the  deliberations  of  the  jury. 

6t^i^V|c  set  out  tt^a,  in  Form  No.  Matter  of  Choate,  (Oyer  &  T.  Ct.)  8 

4?*  N.  Y.  Crim.  Rep.  i. 

iL«  f  See  nlio  the  Sttbstance  of  petidons  4,  This  form    is  adapted    from  the 

\^]ows:  form  set  out  in  56  N.  H.  620.    See  also 

^TfWe  the  contempt  consisted  In  the  the  form  in  38  N.  H.  623. 
^^Wyiog.  a  ^rit  01  Injunction  issued 
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force  and  arms  made  an  assault  upon  the  said  Jane  Dae^  and  beat  and 
bruised  her,  and  imprisoned  and  deprived  her  of  her  personal  liberty 
for  the  space  of  twenty  days,  from  said  twenty-fifth  day  of  October^ 
i8P7,  to  the  fourteenth  day  of  November^  i8P7;  in  contempt  of  said 
injunction,  and  against  the  peace  and  dignity  of  the  state. 

Wherefore  she  prays  that  saidyi?^^  Doemdiy  be  held  to  answer  for 
said  contempt,  and  that  justice  may  be  had  in  the  premises. 

fane  Doe. 
Carroll^  ss.  November  16^  i875. 

fane  Doe  personally  appeared,  and  made  oath  that  the  above  com- 
plaint,  by  her  subscribed,  is,  in  her  belief,  true. 

Before  me, 

Abraham  Kenty  Justice  of  the  Peace. 

2.  Order  to  Show  Cause.^ 
a.  For  Contemptuous  Petition  for  Rehearing. 

Form  No.  6x89. 
(Precedent  in  In  re  Woolley,  11  Bush  (Ky.)  loi.)* 

The  Commonweaith  of  Kentucky^         \ 
Court  of  Appeals,  July  £,  187 J^  ] 

Whereas,  Robt.  W,  Woolley^  an  attorney  and  officer  or  this  court,  did, 
on  the;P7Mday  oi  June,  i87^  while  exercising  his  functions  and 
privileges  as  attorney  and  officer  aforesaid,  file^  in  open  court  a 
printed  petition  for  a  rehearing  of  the  appeal  in  the  case  of  P.  D.  B. 
O.Gray  y.J.M.  Reamer  and  others,  then  pending  therein,  which  contains 
language  not  only  disrespectful,  but  insulting  to  the  court;  and 
whereas,  on  the  1st  day  of  July,  the  said  Woolley,  of  his  own  motion, 
filed  in  open  court,  a  paper  denominated  or  styled  "Statement  of-^. 
W.  Woolley**  in  which,  while  disclaiming  intentional  disrespect  to  the 
court  in  the  matter  of  the  petition  in  the  case  oiGray  v.  Reamer  and 
others,  he  reiterates  some  of  the  most  ofifensive  charges  and  imputa- 
tions contained  therein. 

Now  therefore  the  said  Robert  W.  Woolley,  attorney  and  officer  afore- 
said, is  hereby  ruled  and  required  to  appear  in  tht  Cowrt  of  Appeals, 
at  the  capitol  in  Frankfort,  on  the  8th  day  of  September,  i87^  and 
show  cause,  if  any  he  can,  why  his  authority  to  practice  as  an  attor- 
ney and  officer  of  said  court  shall  not  (on  account  of  the  filing  of  said 

1.  Praeedenti.  —  See  also  forms  in  sary,  as  the  petition  for  a  rehearing  is 
Peoples.  Pearson,  4111.  271;  Wicker  v.  not  a  pleading,  but  an  argument  ad- 
Dresser,  14  How.  Pr.  (N.  Y.  Supreme  dressed  to  the  court,  and  the  contempt 
Ct.)  466;  Spinning  v.  Ohio  L.  Ins.,  etc.,  was  therefore  committed  in  presence  of 
Co.,   2    Disney   (Ohio)    336;    State    v.  the  court. 

Kaiser,  20  Oregon  51;  U.  S.  v.  Church  8.  Where  the  contempt  consists*  in  fil- 

of  Jesus  Christ,  6  Utah  79.  ing  an  offensive  brief  or  paper,  the  party 

8.  It  was  claimed  in  this  case  that  the  cited  to  show  cause  why  he  should  not 

rule  was  not  sufficiently  specific,  in  that  be  punished  for  filing  the  same  may  rest 

it  did  not  specifically  aver  or  state  the  upon  his  exceptions  to  the  sufficiency 

language  deemed  disrespectful  and  in-  of  the  citation  if  it  fails  to  charge  that 

suiting  and  does  not  in  terms  set  out  he  wrote,  signed  or  filed  the  offensive 

the  charges  and  imputations  regarded  brief  or  paper.     Ex  p.  Rust,  38  Tez« 

as  offensive.     This  was  held  unneces-  344.  •                                          ■           •  \\ 
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petition  and  statement)  be  revoked,  and  he  be  otherwise  punished 
for  the  contempt  hereinbefore  set  out. 

b.  For  Contemptuous  Publication.^ 

Form  No.  6x90. 

(  Precedent  in  State  v.  Judge,  45  La.  Ann.  1251.)* 

State  of  Louisiana. 
Civil  District  Court  for  the  Parish  of  Orleans, 
Peter  Fabacfur 

V.  [.Division  *'C." 

Bryant  6*  Mathers. 


1.  Prteedcat.  —  In  State  v.  Frew,  24  ful  and  right.  This  is  in  effect,  what 
W.  Va.  419,  it  was  held  that  the  notice  was  promised  by  the  three  Supreme 
plainly  and  explicitly  notified  the  de-  Court  judges  to  the  Democratic  caucus 
fendants  of  the  cause  and  nature  of  the  before  the  order  was  issued, 
offense  and  that  they  were  the  persons  It  might  be  thought  strange  that  any- 
charged  with  its  commission.  Omitting  body  could  know  what  the  decision  of 
formal  parts,  the  rule  was  as  follows:  the  Supreme  Court  is  to  be  on  any  ques- 

•* /T^tryiV.  ^KJ/^//,  esq.,  a  member  of  tion.      But  it  seemed  equally  strange 

the  bar  of  this  Court,  this  day  presented  that  three  out  of   four  judges  of  the 

a  written  communication  addressed  to  Supreme    Court  told  the    Democratic 

the  Court  referring  to  the  fact  that  on  caucus    more  than   a  year  ago  to  go 

the  rSth  day  of  the  present  month  of  ahead  and  rely  on  the  backing  of  the 

June^  the  case  of  the  State  of  West  Vir-  Court, 

^nia  ex  rel.  Joseph  S.  Miller^  Auditor^  The  present    understanding  is  that 

V.    T.  H.  Buchanan^  assessor  of  Brooke  the  decision  is  to  be  rendered  before 

^ounty^  upon  a  petition  for  mandamus,  the  meeting  of   the   Democratic  State 

was  in  this  Court  pending  and  unde-  Convention   in   order  to  simplify  the 

termined;  that  said  case  involved  the  situation.     It  is  also  understood   that 

constitutionality  of  the  exemption  act,  this  move  is  not  intended  to  advance 

contained  in  section  43,  chapter  12  of  the  the  interests  of  Hon.  E.  Boyd  Faulkner. 

Acts  of  1881,  and  the  propriety  of  what  Of  course  it  was  not  intended  that 

is  well  known  throughout  the  State  as  the  purpose  of  the   Court  should  be 

the  'supplemental  assessment  order';  made  public,  and  publicity  may  induce 

that  he  was  the  counsel  for  the  relator  the  Court  to  change  its  mind,  just  to 

in  said  case;  and  that  on  the  said/iSVA  show  that  somebody  has  been  taking 

day  of  y«»^,  the  Wheeling  Intelligencer ^  liberties  with  the  text  and    misrepre- 

a  newspaper  of  general  circulation  pub-  senting  the  Court.     We  shall  see  what 

llshed  in  the  city  of  Wheeling^  contained  we  shall  see.' 

an    editorial    article  referring    to  the  It  is  therefore  considered  and  ordered 

question  involved  in  said  case,  and  by  by  the  Court  that  a  rule  be  and  is  here- 

implication  to  the  said  case  itself.  With  by  awarded  against  the  sdA^John  Frew^ 

this  communication  is  presented  a  copy  A.  W.  Campbell  ^n^  C.  B.  Harty  proprie- 

of    said     newspaper   containing    said  tors  and    publishers  of  said  Wheelings 

article.      The  Court  is  informed   that  Intelligencer ^  and  said  C.  B.  Hart^  chief 

FreWy   Campbell  &*  Hart^  consisting  of  editor  thereof,  commanding  them  and 

John  FreiVyA,  W.  Campbell  d^nd.  C.  B.  eachof  them  to  appear  before  this  Court 

JIart  are  the  proprietors  and  publish-  on   Saturday  mornings  June  28^  at  ten 

ers  of  said  newspaper,  and  that  said  o'clock,  to  show  cause,  if  any  or  either 

C.  B.Hart  \%  the  chief  editor  thereof,  of  them  can,   why  they  and  each   of 

The  said  editorial  article  is  as  follows:  them,  shall  not  be  attached   for  their 

*  The  State    campaign  seems  to   be  contempt  of  this  Court  in  publishing 

shaping  itself.      It  leaks  out  that  the  the  aforesaid  article. 

Supreme    Court  of  Appeals   is    to  be  It  is  further  ordered  that  service  of 

brought  to   the  rescue    in   a  decision  a  copy  of  this  order  on  the  said  parties 

affirming  the   constitutionality  of  the  above  named,  shall   be  considered  as 

exemption  act,  and  declaring  the  sup-  service  of  the  said  rule." 

plemental  assessment  order  to  be  law-  8.  It  was  held  ift  this  case  that  the 
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Thomas  JEgan,  /r.,  called  in  Warranty. 

On  motion  of  Lazarus^  Moored  Lemicy  of  counsel  for  Peter  Fahacher^ 
plaintiff  herein,  of  E,  W.  Jfuntington  and  Horcue  L.  Dufaur^  of  counsel 
for  Bryant  &*  Mathers^  defendants,  and  of  Whiie^  Parlange  &*  Saunders^ 
of  counsel  for  Thomas  Eagan,  called  in  warranty  —  and  on  giving  this 
court  to  be  informed  and  to  understand  that  there. is  now  pending 
before  this  court  in  this  division  a  cause  as  above  entitled  wherein 
Peter  Fabacher  is  plaintiff,  Bryant  6*  Mathers  are  defendants,  and 
Thomas  Eagan  is  defendant  called  in  warranty  of  said  Bryant^ 
Mathers \  that  issue  was  joined  in  said  cause  upon  the  main  demand 
and  upon  the  call  in  warranty;  that  after  issue  so  joined  said  cause 
was  in  due  course  of  procedure  fixed  for  trial;  that  upon  the  prayer 
of  the  plaintiff  it  was  to  be  tried  by  jury. 

And  on  further  giving  the  court  to  be  informed  and  to  understand 
that  said  case  was  regularly  called  for  trial  on  Thursday^  March  16^ 
iS93f  and  a  jury  impaneled  and  sworn  to  try  the  issues  in  said  case 
—  that  the  trial  of  said  case  was  continued  until  Friday,  March  17^ 
and  testimony  administered  for  atid  on  behalf  of  plaintiff  in  support 
of  his  demand,  and  that  there  were  two  witnesses  sworn  on  said  trial, 
to  wit:  Peter  FcUfacher,  the  plaintiff,  dJid  John  Mccone ^  a  witness  for 
and  on  behalf  of  the  plaintiff;  that  prior  to  the  adjournment  on 
March  17,  the  jury  being  allowed  their  liberty  and  freedom,  they 
were  instructed  by  the  court  to  hold  no  converse  with  reference  to 
the  case  or  the  issues  therein,  and  were  especially  instructed  and 
directed  not  to  allow  any  one  to  discuss  the  case  which  they  the 
jury  held  as  jurors  under  consideration  for  a  verdict. 

And  on  further  giving  the  court  to  be  informed  and  to  understand 
that  the  case  was  only  partially  tried,  that  all  the  witnesses  for  the 
plaintiff  had  not  been  heard,  that  none  had  been  called  for  the 
dti^Tidi^nt^y  Bryant  &*  Mathers,  and  none  for  Thomas  Eagan,  called  in 
warranty,  and  that  the  case  was  continued  for  further  consideration 
by  the  court  and  the  jury  until  Tuesday,  March  21,  i8P^,  at  ii  o'clock 
A.  M.,  when  the  jury  were  by  said  court  directed  to  be  present  in 
court  to  hear  the  further  testimony  in  the  case  and  to  pass  upon  the 
issues  therein. 

And  on  giving  the  court  to  be  further  informed  and  to  understand 
that  a  newspaper  known  as  the  Times-Democrat,  and  published  by  the 
Times- Democrat  Publishing  Company,  of  which  Ashton  Phelps  is  presi- 
dent, and  Page  M,  Baker  is  the  manager,  did  on  Sunday,  March  19, 
iS93^  publish  or  cause  to  be  published  and  circulated  throughout  the 
city  of  New  Orleans  the  daily  issue  of  said  paper,  in  which  was  con- 
tained a  commentary  or  criticism  upon  the  case  now  pending  before 

civil  district  court  for  the  parish  of  of  that  court,  under  proper  proceedings, 

Orleans  is  a  court  of  record  of  original  extends  to  both.     It  was  further  held 

? general  jurisdiction,  and  is  not  an  in-  that  where  a  publication  in  a  newspaper 

erior  court,  in  the  technical  sense  of  being  read  by  jurors  and  attendants  on 

that  term.     It  has  the  power  and  au-  the  courts  would  have  a  tendency  to 

thority  to  punish  for  contempt  of  court,  interfere  with  the  proper  and  unbiased 

and  thouffh  the  proceedings  in  cases  of  administration  of  the  laws  in  pending 

constructive  contempt  differ  from  those  cases,  it  may  be  adjudged  a  contempt 

in  cases  of  actual  contempt,  the  power  and  accordingly  punished. 

252  Volume  5. 


tha 
just 
doii 


n  1 


i  i  * 


6191.  CONTEMPT. 


(1)  Order  for  Examination  Before  Trial. 


0192. 


Form  No.  4S  x  9  z  .> 

New  York  Supreme  Court,  City  and  County  of  New  York, 

Rochester  Lamp  Company^  plaintiff,  1 

against  >  Order  to  Show  Cause. 

John  H.  Brigham^  defendant.      ) 

On  reading  the  annexed  affidavits  of  Edward  C.  Perkins  and  A,  G. 
Johnson^  and  the  paper  annexed  thereto,  and  on  such  other  affidavits 
as  may  be  served  by  the  attorneys  for  the  plaintiffs  herein  on  the 
defendant,  or  his  attorneys,  on  or  before  the  seventh  day  of  December^ 
1 855,  \^X,  John  H.  Brigham^  the  defendant  above  named,  show  cause 
at  a  special  term  of  this  court,  to  be  held  at  chambers  thereof,  at  the 
county  court-house^  in  the  city  of  New  Yorky  on  the  eleventh  day  of 
December y  i8P.5,  at  eleven  o* clock  in  the /i^r^noon,  or  as  soon  thereafter 
as  counsel  can  be  heard,  why  he  should  not  be  punished  as  for  a  con- 
tempt for  his  misconduct  in  failing  to  obey  the  mandate  of  this  court, 
as  alleged  in  the  said  affidavit  of  Edward  C,  Perkins,  and  why  the 
plaintiff  should  not  have  such  other  and  further  relief  as  may  be  just, 
with  costs  of  this  motion.  Service  of  this  order  on  the  above  named 
defendant,  John  If,  Brigham,  or  on  Messrs.  Brigham  &*  BayliSy  his 
attorneys,  on  or  before  the  fourth  day  of  December,  iS95,  shall  be 
sufficient. 

Dated  New  York,  December  S,  i8P5. 

George  P.  Andrews,  J,  S.  C. 

(2)  Summons. 

Form  No.  6x92. 
(Precedent  in  State  v.  Bourne,  21  Oregon  335.)' 

In  the  circuit  court  of  the  state  of  Oregon  for  the  county  oiMult* 
nomah. 

The  State  of  Oregon,  plaintiff, 


V. 


J 


Jonathan  Bourne,  Jr,,  defendant. 

And  now  this  day  the  affidavit  of  A.  C  Emmons^  Esq.,  having  been 
filed  in  this  court,  in  the  matter  entitled,  **In  the  matter  of  letters 
rogatory  from  the  superior  court  at  Suffolk  county,  Massachusetts,  in 
the  case  of  Annie  B,  Everett  w,  John  Stetson,  pending  therein,"  and  it 
being  shown  to  the  court  by  said  affidavit  that  the  above  named 
Jonathan  Bourne,  Jr,,  has  disobeyed  the  process  of  this  court  duly 
served  upon  him  requiring  him  to  appear  and  testify  before  said 
A,  C,  Emmons,  notary  public,  as  commissioner,  under  commission 
from  the  superior  court  of  Suffolk  county,  Massachusetts,  in  said  case 
of  Everett  v.  Stetson  pending  therein,  by  failing  to  appear  before  said 


1.  This  form  is  copied  from  the  rec-  subs.  2,  and  list  of  statutes  cited  supra^ 

ords  in  Rochester  Lamp  Co.  v.  Brig-  note  i,  p.  228. 

ham,  I  N.  Y.  App.  Div.  490.    See  Birds.  8.  Oregon, —  Hill's  Anno.  Laws(i892)» 

Rev.  Stat.   N.  Y.  (1896),  p.  796,  §  14,  §  797.     See  supra,  note  i,  p.  228. 
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lioner  at  the  time  and  place  named  in  said  process,  upon 
)f  Annie  B.  Everett,  by  W.  M.  Gregory,  her  attorney,  it  is  there- 
lered  that  said  Jonathan  Bourne,  Jr.,  be  required  to  be  and 
jefore  this  court  at  1:S0  o'clock  /*.  m.  of  this  day,  or  if  service 
)c  not  so  soon  made  upon  him,  then  forthwith  upon  service, 
then  and  there  to  show  cause  why  he  should  not  be  arrested 
er  for  contempt  of  this  court,  in  disobeying  the  lawful  process 
:oart  as  above  mentioned  duly  served  upon  him.  It  is  fur- 
dered  that  a  duly  certified  copy  of  this  order  be  forthwith 
jpon  said  Jonathan  Bourne,  Jr. 
i  September  2^  i89i. 

E.  D.  Shattuck,  Judge. 

8.  Attachment. 

a.  Order  that  Attachment  Issue.' 


., ja  Fnblioadm.  —  In 

llingion,  24  Kan.  214.  the  order 
ihment  Cor  contemptuous  pub- 
omitting  the  lormal  parts,  was 

r.  on  this  itvtntienth  day  of 
D.  \%So,  there  being  reasonable 
.  for  believing  thai  Danitl  A. 
"m  and  Edmn  P.  Greer  are  the 
pubiishers  and  proprietors  of  a 
newspaper  called  the  IVin/i/lit 
published  and  of  general  cir- 
.  in  the  county  of  Cnwtey;  and 
retofore.  to  wit,  on  the  hiielflh 
May,  intt..  the  said  Millinglim 
er  caused  to  be  published  in 
3er  several  articles  of  and  con- 
I    pending 


CondltiaiKJ   Order,  tmlHi  WitnMi  At- 
tand  and  Ttttlfy.  —  For  the   form  of   a 

conditional  order  for  an  attachment, 
unless  a  witness  attend  and  testify,  See 
ir,  2  Abb,  Pr.  (N.  Y. 


Iriggs  V. 
;.  PI.)  6a 


idelern 


this    I 


he  Stati  Bf  Ka, 
trlci  H.  Payton  was  defendant, 
ong  other  things  then  and  there 
ed  the  following  language, 
'trt  were  set  out  three  cenUmptu- 
tgrafhs.)  The  court  being  of 
lion  that  the  publications,  such 
e  set  forth,  concerning  a  case 
e  calculated  to  ob- 


7«llnr«  to  Obaj  Kuidamu.  —  In  Del- 
gado  V.  Chavez,  J  N.  Men.  661.  the 
following  order  for  an  attachment  for 
contempt  was  entered,  to  wit: 

"  It  being  shown  to  the  court  by  the 
petition  and  affidavit  .of  Willianf  H. 
Nesbitt,  filed  this  iqth  day  al  January, 
1S9/,  in  the  cause  lately  pending  in 
said  district  court,  in  which  Abraham 
Staab,  Juan  Garcia  and  William  H.  Nes- 
bitt were  relators,  and  Pedro  Dctgade 
was  respondent,  that  the  said  defend- 
ant, Pedro  Delgado,  .iias  refused,  and 
still  docs  refuse,  to  obey  the 


t  of  n 


andar 


t  of 


'e  the  public  concerning  the 
if  the  case,  and  to  weaken  the 
e  and  authority  of,  and  destroy 
onfidence  in,  the  tribunal  try- 
cause,  and  as  such  are  a  con- 
f  court,  therefore  ordered  that 
llment  issue  forthwith  against 
MUlingtaH  and  Greer,  and  that 
brought  before  the  bar  of  this 


ordered  by  the  court  that  an  attach- 
ment for  contempt,  returnable  ai  five 
o'clock   this  a/leraooa,   issue   for   the 
arrest  of  said  defendant,  Pedro  Dctgado. 
Edward  P,  Seeds, 

Santa  Ft.  New  Mexico, 
January  iq,  ih)t" 

Against  sheriff  for  failure  to  bring  in 
defendant's  body.  People  v.  Marsh,  Z 
Cow.  {N.  Y.)4.)4 

For  violation  of  injunction  held  void 
because  ihe  court  issuing  the  restrain- 
ing order  had  no  jurisdiction  so  to  do. 
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Fonn  No.  6x93.* 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  Kings  County 
Court-house  in  the  City  of  Brooklyn  on  the  Mir^  day  oi  January^  i8^j§. 
Present:  Hon.  Jasper  V.  Gilbert^  Justice. 
John  D,  Negus  '\ 

The  City  0/  BrooUyl^rt  Brooklyn  Elevated  \  ^^^^^  ^°'  Attachment 
Railway  Company  and  others,  J 

On  reading  and  fihng  the  affidavits  of  David  Barnett  and  Edward 
J,  Bergen^  and  the  injunction  order  therein  referred  to  and  annexed 
thereto,  showing  the  violation  of  the  injunction  heretofore  made  in 
this  action  by  the  members  of  the  common  council  of  said  city  of 
Brooklyn  and  aldermen  of  said  city,  to  wit,  William  Dwyer^  John 
McCarty^  James  Kane,  James  Weir,  Jr.,  Daniel  0*ConnelL  Philip 
Casey,  James  Donovan,  William  J,  LePine,  Felix  W.  Doyle,  William 
Allison,  Philip  Schmitt,  William  H.  Waters,  Thomas  Bowers,  Richard 
S.  Roberts,  Benjamin  B.  Seaman,  Patrick  J,  Kelly  and  Thomas  R, 
Armitage,  which  injunction  was  made  herem  on  the  twenty-sixth  day 
of  December  last  past,  and  which  injunction  was  duly  served  on  the 
persons  above  named ;  now,  on  motion  of  Herbert  G.  Hull,  attorney 
for  the  plaintiff,  it  is  hereby  ordered  and  directed,  that  an  attachment 
as  for  a  contempt  for  disobedience  of  the  said  injunction  order,  be 
issued  to  the  sheriff  of  the  county  of  Kings  against  each  and  every 
of  the  following  named  members  of  the  common  council  of  the  city 
of  Brooklyn,  and  aldermen  of  said  city,  to  wit,  William  Dwyer,  John 
McCarty,  James  Kane,  James  Weir,  Jr.,  Daniel  O' Connell,  Philip  Cc^ey, 
James  Donovan,  William  J,  Le  Pine,  Felix  W.  Doyle,  William  Allison, 
Philip  Schmitt,  William  H,  Waters,  Thomas  Bowers,  Richard  S,  Roberts, 
Benjamin  B.  Seaman,  Patrick  J,  Kelly  and  Thomas  R.  Armitage;  and 
that  the  said  attachment  be  returnable  at  a  special  term  of  this  court 
to  be  held  at  the  court-house  in  the  city  of  Brooklyn  on  the  third  day 
-oi  January,  iS8^,  at  ten  o'clock  in  the/ic?r^noon  of  that  day. 

And  it  is  further  ordered,  that  each  and  every  of  the  said  persons, 
to  wit,  William  Dwyer,  John  McCarty,  James  Kane,  James  Weir,  Jr., 
Daniel  O'Connell,  Philip  Casey ^  James  Donovan,  William  J,  Le  Pine, 
Felix  W.  Doyle,  William  Allison,  Philip  Schmitt,  William  H.  Waters, 
Thomas  Bowers,  Richard  S.  Roberts,  Benjamin  B,  Seaman,  Patrick  J, 
Kelly  and  Thomas  R,  Armitage,  be  held  to  bail  on  said  attachment 
in  the  sum  of  two  thousand  dollars  each. 
Enter:  /.  W,  G. 

b«  Attachment  Writ. 
(1)  In  General. 

Form  No.  6x94. 

The  State  of  Delaware. 
Kent  County,  ss. 
To  the  Sheriff  of  Kent  County,  Greeting: 

(seal)    We  command  you  that  you  attach  Richard  Roe,  late  of 

1.  This  form  is  copied  from  the  record  in  People  v,  Dwyer,  go  N.  Y.  402.    See 
Birds.  Rev.  Stat.  N.  V.  (1896),  p.  6*31,  g  5,  and  statutes  cited  stipra^  note  i,  p.  228. 
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Kent  county,  if  he  shall  be  found  in  your  bailiwick,  so  that  you  have 
his  body  before  our  judges,  at  Dover ^  at  our  Superior  Court  forthwith, 
to  answer  unto  our  judges  of  a  certain  contempt  by  him  committed, 
and  further  to  abide  and  perform  such  order  as  our  said  court 
shall  then  and  there  consider  of  him  in  this  behalf,  etc.,  and  therefore 
fail  not.  And  have  you  then  there  this  writ  with  your  doings 
thereon  indorsed,  etc. 

Witness,  the  Honorable  Edward  W,  Gilpin^  Esquire,  chief  justice 
of  our  said  court,  at  Dover^  the  twenty-fourth  day  of  February^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight, 

John  Hancock^  Prothonotary. 

Form  No.  6195. 
(82  Me.  6o6.)> 

(sbal)  State  of  Maine, 

To  the  Sheriffs  of  our  Counties  and  their  Deputies: 

We  command  you  to  attach  the  body  of  John  Doe^  of  PariSy  in  our  ' 
county  of  Oxford^  so  that  you  have  him  before  our  Supreme  Judicial 
Court,  at  PariSy  within  and  for  our  county  of  Oxford^  on  th^  fourth 
Tuesday  of  April  nexty  to  answer  for  an  alleged  contempt  in  not  {Ilere 
insert  the  cause)^  and  you  may  take  a  [bond  with  sufficient  sureties  to 
Richard Roe^  the  party  injured,  in  the  sum  of  one  thousand  dollars, 
conditioned  that  he  then  and  there  appear  and  abide  the  order  of 
court.]*  Hereof  fail  not  and  make  due  return  thereof  and  of  your 
proceedings,  at  the  time  and  place  aforesaid. 

Witness,  Janus  Smithy  justice  of  our  said  court,  the  eighteenth  day 
<A  March,  in  the  year  of  our  Lord  i8d5. 

George  JoneSy  Clerk. 

Form  No.  6196. 
(Precedent  in  In  re  Wood,  82  Mich.  76.)* 

State  of  Michigan^  \ 
County  of  Wayne.  \  ^^' 

(seal)    In  the  Circuit  Court  for  said  County. 
To  the  Sheriflf  or  any  Deputy  Sheriff  of  Wayne  County,  Greeting: 

Whereas,  it  has  been  made  to  appear  to  said  circuit  court,  by  return 
of  the  officer  duly  made,  that-ff.  T  Wood  was  duly  served  with  an 
order  of  said  court  citing  him  to  appear  before  said  court  on  Wednes- 
dayy  the  Jiih  day  oi  June^  iS90y  at  9:30  o'clock  A,  m.,  to  show  cause 
why  he  should  not  be  punished  for  contempt  of  court,  and  the  hear- 
ing of  said  matter  being  continued  until  2  P,  m.  of  said  June  J^  at 
which  time  said  respondent  was  ordered  to  appear  in  court,  and  E,  T, 
Wood  lias  made  default  in  obeying  the  command  of  said  order: 

Now,  therefore,  you,  and  each  of  you,  are  hereby  commanded,  in 
the  name  of  the  people  of  the  State  of  Michigan^  forthwith  to  appre- 

1.  Form  is  also  set  out  in  37  Me.  595.    charged  on  habeas  corpus,  as  the  con- 

S.  Where  the  part^  is  not  bailable,     tempt  was  not  committed   within   the 

that  part  of   the  wnt  enclosed  by  [  ]    view  of  the  court  and  the  proceeding^ 

should  be  omitted.  were  not  commenced  by  affidavit.     The 

i.  In  this  case  the  pedtloner  was  dis-    form  of  the  writ,  however,  is  good. 

5  E.  of  F.  P.  — 17.  257  .  Volume  5. 


6197.  CONTEMPT.  6199. 

• 

hend  said  E,  T.  Waod^  and  bring  him  before  the  said  court  to  be  dealt 
with  according  to  law;  and  yoa  are  further  commanded  to  detain,  in 
the  manner  prescribed  by  law,  the  said  E,  T,  Woody  until  he  shall  be 
discharged  by  said  circuit  court,  and  of  this  writ  make  due  return. 

Witness,  the  Honorable  Jff,  N,  Brevoorty  Presiding  Judge,  on  the 
S^h  day  oi  JunCy  a.  d.  z^90, 

Wtn,  P,  LatKy 
Qerk  of  tiie  Grcmt  Court  for  the  County  of  ^c^m. 
By  Wm,  May,  Dp.  Qk. 

PonD  No*  6 1 9  7  * 

(Minn.  Stat.  (1894),  g  5092.) 

State  of  Minnesotay  \ 
County  of  Ramsey,  j     ' 

The  State  of  Mimesoia. 
To  the  sheriff  or  constable  of  said  county: 

You  are  hereby  commanded  to  apprehend  John  Doe,  and  bring  him 
before  AbraMam  Kcni,  one  of  the  justices  of  the  peace  of  said  county, 
at  his  office  in  said  county,  to  show  cause  why  he,  the  said  JohnDoCy 
should  not  be  convicted  of  a  criminal  contempt  alleged  to  have  been 
committed  on  the  eighteenth  day  of  January^  a.  d.  i8P<?,  before  the 
said  justice,  while  engaged  as  ^  justice  of  the  peace  in  judicial 
proceedings. 

Dated  this  twendeth  day  of  January,  a.  s.  zSd^. 

Abraham  Kent,  justice  of  the  peace. 

Form  Ko.  6198. 
(Precedent  in  Matter  of  Sloan,  5  N.  Mex.  637.) 

The  Territory  of  New  Mexico  to  the  sheriff  of  Santa  Fe  county, 
greeting: 

You  are  hereby  cotniaanded  to  arrest  and  take  the  body  of  John 
H,  Sloan,  and  him  safely  keep,  so  that  you  have  his  body  before  Cfae 
district  court  within  and  for  the  county  of  Santa  Fe^  sitting  at 
chambers  at  t\iQ  federal  bmilding  in  said  county,  on  Menday,  Jaeuuiry 
19,  iS9Iy  at  nim  o'clock  Ji.  M.,  then  and  there  to  an«wer  for  a  charge 
of  contempt. 

Witness,  the  Honorable  Edward  P.  Seeds,  associate  justice  of  the 
supreme  court  of  the  territory  of  New  Mexico,  and  judge  of  the  First 
judicial  district  court  thereof,  and  the  seal  of  said  district  court,  this 
17th  day  of  January,  iS91. 

A.  E.  tfalher,  Clerk,    (seal) 

Form  No.  6x9^. 
<Htirs  Asmo.  Sut.  Wash.  (1891),  §  1605^ 

The  State  of  Washingtm,  \  ^^ 

King  County.  J 

To  the  Sheriff  or  any  constable  of  said  Oonnty: 

In  the  name  of  the  state  of  Wmshin^on,  you  are  hereby  comaanded 
to  apprehend  John  Doe,  and  bring  him  before  Abraham  Ktnt^  Otne  of 

1.  The  same  form  is  set  out  hi  Sanb.  &  B.  Anno.  Stat.  Wb.  ftSSg),  %  3578. 
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the  justices  of  the  peace  of  said  county,  at  his  of&ce  in  said  county^ 
to  show  cause  why  he  should  not  be  convicted  of  a  contempt  alleged 
to  have  been  committed  on  the  siocth  day  of  January^  A.  d.  i8P<J, 
before  the  said  justice,  while  engaged  as  a  justice  of  the  peace 
in  a  judicial  proceeding. 
Dated  this  tenth  day  of  January y  a.  d.  i8P«R 

Abraham  Kenty  Justice  of  the  Peace. 

(2)  For  Contempt  beforx  Arbitrators. 

Form  No.  6200. 
(Pcpp.  &  L.  Dig.  Pa.  (1895),  p.  x8o,  %  53.) 

Cumberland  Qoxxntyy  ss. 

The  Commonwealth  of  Pennsylvania. 

To  the  constable  of  Carlisle.  We  command  you,  that  you  take 
Richard  Roe^  late  of  your  county,  aforesaid,  and  have  him  forthwith 
before  Samuel  Shorty  William  West  and  Leonard  A.  Ford^  arbitrators 
(or  referees)  appointed  to  hear  and  determine  all  matters  in  variance 
in  a  certain  action^  wherein  John  Doe  is  plaintiff  and  Jos^h  Hunt 
defendant,  at  the  house  of  Samuel  Shorty  in  CarlisUy  then  and  there 
to  answer,  to  such  matters  and  things  as  shall  be  objected  against 
him,  and  not  depart  without  leave. 
Witness  my  hand,  this  twenty-fifth  day  of  February y  a.  d.  iS98. 

Samuel  Short.        ) 
William  West.       v  Arbitrators. 
Leonard  A.  Ford. ) 

(8)  For  G^ntemptuous  Affidavit  for  Changs  of  Ysnub. 

Form  No.  6201. 
(Precedent  in  Hughes  v.  People,  $  Colo.  437.) 

State  of  Coloradoy      \ 
Clear  Creek  County,  f  ^' 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  Clear  Creek 

County,  Greeting: 

We  command  you  to  take  William  T  HugheSy  and  him  safely  keep, 

so  that  you  have  his  body  forthwith  before  our  county  court  of  Clear 

Creek  County  at  a  term  now  being  held  at  the  court  in  Georgetown 

for  probate  matters,  to  answer  us  for  and  concerning  a  contempt  of 

our  said  court,  in  this,  to  wit:  on  the  24th  day  oi  Juney  i87d,  in  the 

UstrietcoviTt  in  and  for  said  county,  at  the  regular  yWii^  term  thereof, 

A.  D.  i87P,  in  a  case  then  and  therein  pending,  wherein  Daniel Emsty 

administrator  of  the  estate  of  Jenny  Akin,  against  William  T.  HugheSy 

William  J,  Hurd  and  Frank  X.  Aicher\  after  the  trial  of  said  case  hj 

said  district  court,  the  following  order  was  therein  entered  by  said 

district  cotirt,  to  wit:  {Here  was  set  out  a  copy  of  the  order. Y 

1.  Xhetfdff  was  as  follows :  John  A,  Coulter^  and  this  cause  came 

"  Now,  at  this  day  comes  the  plain-  on  to  be  heard,  and  is  submitted  to  the 

tiflt,  by  his  attorney,  G.  G.  White,  and  court  without  a  jury,  and  after  hearing 

tiK  said  defendants,  by  their  attorney,  all  the  testimony,  and  the  court  being 
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That  afterwards,  to  wit,  on  the  15th  day  oi  July^  i87P,  a  copy  of 
the  said  order  was  filed  in  the  said  county  court. 

That  afterwards,  on  the  5th  day  of  August,  a.  d.  iS79,  by  order  of 
the  attorney  of  the  estate  of  said  Jenny  Akin,  a  citation,  under  the 
hand  and  seal  of  said  county  court,  was  duly  issued,  requiring  the 
said  defendants,  Wm,  T.  Hughes,  Wm,  /.  Hurd,  Frank  X.  Aicher  and 
Charles  H,  Martin,  to  be  and  appear  before  said  county  court  on  the 
6th  day  of  August,  iS79,  then  and  there  to  show  cause,  if  any  they 
may  have,  why  they,  and  each  of  them,  should  not  comply  with  the 
judgment  and  order  of  said  district  court;  and  that  said  William  T 
Hughes  show  what  amount,  if  any,  he  has  paid  out  on  account  of  said 
estate.  Which  said  citation  was  duly  served  upon  said  Wm,  T. 
Hughes,  by  the  sheriff  of  Clear  Creek  county,  on  the  day  of  the  date 
hereof;  and  on  said  Frank  X,  Aicher,  on  the  6th  day  of  August,  i%79, 
and  on  said  last  day  duly  returned  in  court. 

That  upon  last  said  date  the  said  Wm,  T,  Hughes  failed  to  appear 
in  said  county  court  in  person,  but  did  appear  by  John  A,  Coulter^  Esq., 
his  attorney;  and  upon  information  received  by  this  court  from  the 
said  John  A.  Coulter,  as  such  attorney,  the  court,  of  its  own  motion, 
continued  the  time  for  the  appearance  of  the  said  Wm,  T.  Hughes  to 
answer  concerning  said  citation  until  Thursday,  the  7th  day  of  August, 
A.  D.  1 87^,  at  2  o'clock  P.  m.  of  said  day.  And  on  the  said  7th  day  of 
August,  A.  D.  i87P,  at  2  o'clock  P.  m.,  and  for  more  than  one  hour 
thereafter,  the  said  Wm.  T  Hughes  still  failed  to  personally  appear 
before  said  court  in  obedience  to  said  citation,  and  the  order  extend- 
ing the  time  of  appearance  of  said  Hughes  in  respect  thereto;  but  the 
said  John  A.  Coulter,  attorney,  did  appear  for  the  said  William  T. 
Hughes,  and  presented  to  the  court  to  be  filed,  the  pretended  answer 
of  the  said  William  T  Hughes,  in  words  and  figures  following:  (^Here 
was  set  out  the  answer  in  full. y- 

sufficiently  advised  in  the  matter,  it  is  of  them,  have  had,  or  may  have,  in 
ordered  by  the  court  that  the  defend-  their  possession  or  under  their  control, 
ants,  W.  T*  Hughes^  Wm.J.Hurd9.ti^  belonging  to  said  estate.  It  is  further 
Frank  X.  Aicher^  deliver  to  the  said  ad-  ordered  that  the  said  William  T, 
ministrator  all  and  singular  the  goods  Hughes  pay  into  said  county  court  the 
and  chattels  belonging  to  the  said  es-  sum  of  nineteen  dollars,  received  by 
tate,  viz:  one  bedstead,  one  bureau,  him  from  the  sale  of  personal  property 
one  commode,  one  rocking  chair,  one  belonging  to  said  estate,  and  had  and 
heating  stove,  one  dining  table,  one  received  by  him  from  said  estate,  ex- 
meat  safe,  one  wash  bowl,  one  bed  cept  as  to  such  amount  as  he  may  have 
spring,  one  mattress,  one  bolster,  two  paid  out  on  account  of  said  estate,  and 
pillows,  two  bed  spreads,  three  com-  for  which  he  will  account  to  said  county 
forts,  and  all  other  articles  of  personal  court,  and  that  the  said  defendants  oay 
property  that  rhey  and  each  of  them  the  costs  of  this  appeal  and  all  other 
have  in  their  possession,  or  under  their  proceedings  had  herein;  and  that  the 
control;  and  it  appearing  that  Charles  order  be  certified  by  the  clerk  of  this 
H.  Martin  has  in  his  possession  certain  court  to  the  said  county  court,  and  the 
property  belonging  to  said  estate:  one  same  be  there  enforced  as  the  law 
trunk  and  contents,  one  wash  bowl  and  directs.*' 

other  articles,  it  is  ordered  that  he  de-  1.  The  amwer  was  as  follows: 

liver  the  same  to  said   administrator,  **The  defendant,  in  response  to  the 

and  that  the  said  defendants  and  the  citation   issued   b^   the   judge  of    the 

said  Martin  are  hereby  required  to  ac-  county <.omx\.^  within  and  for  the  county 

count  to  the  county  court  of  this  county  of  Clear  Creek,  Colorado,  on  the  j;th  day 

for  all  personal  property  they,  or  any  of  August^  a.  d.  1879: 
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That  during  the  same  session  of  said  court,  the  said  Hughes  still 
being  absent  therefrom,  the  said  John  A,  Coulter^  his  attorney,  pre- 

I.  would  wholly  absolve  them  from  any 

rhat  on  the  26ih  day  oijune^  1879,  further  or  other  liability  in  the  prem- 

ao  order  was  made  and  entered  of  rec-  ises,  and  that  the  same  were  made  ia 

ord  in  the  district  court,  within  and  for  good  faith,  allowed  the  time  for  filing* 

Xht    coixnty  of    Clear   Creeks    Colorado^  bill  of  exceptions  and  making  up  the 

against.    William  T,  Hughes^  William  J,  record  in  the  said  district  court  within 

Hurti^   ^rank  X.  Aicher  and  Charles  H,  and  for  the  county  of  Clear  Creek ^  Colo^ 

Mar-edpm^   and  in  favor  of  Daniel  Ernst,  rada^  to  pass  without  filing  the  same. 

administrator  of    the  estate  oi  Jenny  These  defendants  further  state  that 

Akiw^^   deceased,  ordering  these  defend-  ^2X6.  Daniel  Ernst,  administrator  afore* 

ants  to    Curn  over  certain  goods  and  to  said,   had    full    notice    of    the   above 

pay  ov^r  certain  moneys  in  said  order  release  and   discharge,   and  the   per- 

specili^d;  and  it  was  further  ordered  by  formance  thereof  on  the  part  of  these 

the  ^s-^^Hct  court,  that  these  defendants  defendants,  and   did  duly  accept  the 

have  e^^mrty  days  to  file  their  bill  of  ex-  terms  and  conditions  of  the  same. 

ceptiovm  ^  in  said  cause.  And  these  defendants  further  state, 

iha^      the  defendants,  to  wit:  on  the  that  the  judge  of  the  r<y»ii/y  court  within 

jtrfA    <ls^yo(  June,  A.  D.  1879,  '^®  ^^  *nd  for  the  county  of  Clear  Creek,  Colo^ 

Jknief     ^mst,  administrator  of  the  es-  rado,  had  notice  of  the  release  and  dis- 

tate   of     Jenny   Akin,    deceased,    com-  charge  as  aforesaid,  at  or  about   the 

proinis^^tl,  released  and  discharged,  and  time  that  the  same  was  executed  by  the 

receiv^cl.  in  accord  and  satisfaction  the  said    Daniel    Ernst,  administrator    as 

goods     mci  the  possession  of  William  J,  aforesaid,  and  further  charge,  upon  in- 

Hurd^    one  of  the  above  named  defend-  formation  and  belief,  that  5.  G.  Wkite, 

ants,  jmrliich  said  compromise,  release  attorney  of  the  estate  oi  Jenny  Akin, 

and  di^^harge  is  in  words  and  figures  had  notice  of  the  release  and  discharge 

ysfoUo-vrs,  to  wit:  of  these  defendants,  on  or  about  the 

^'•*^^  Ernst,  admin,,  )  time  that  said   Daniel  Ernst,  admin- 

V.                    >No.  ^,/f<?.  istrator    as    aforesaid,    executed    and 

'Jy'  ^  '•  Hugkes  et  aL    )  performed  the  conditions  of  said  agree- 

'^^.^v:^  tiff  and  defendants  hereby  com-  ment;  and  further  charged,  upon  in- 

promi^^  all  matters  in  dispute  in  this  formation   and    belief,   that    the    said 

^'*®^»     9nd  defendants  agree   to  turn  county  judge  and  G.  G.  White,  the  at- 

^yy  ^o    plaintiff  all  goods  of  the  estate  torney    for    said    estate,    and    Daniel 

f^^^  Akin,  now  in  the  possession  Ernst,  administrator  aforesaid,  purpose 

Y^^^^Mam  J,  Hurd,  and  law  the  same  and  intentionally  acquiesced  in  the  re- 

"?J^''^lier,  for  which  plaintiff  agrees  to  lease  and   discharge  given  by  Daniel 

fnnK^''^   them   from  all  existing  and  Ernst,   administrator   aforesaid,   until 

and    ^^    liabilities  of  whatsoever  kind-  the  time  for  perfecting  the  record  of 

^  ?^>^ure,  and  the  defendants  be  fully  the  case  in  the  district  court  had  ex- 

l^^^^^d  oif  the  same.  pired,  and  thus  gained  an  unjust  and 

■^  *"*^  ^,  1879.  undue  advantage  by  these  further  pro- 

Daniel  Ernst,  ceedings  in  said  cause. 

W,  T.  Hughes,  John  A,  Coulter, 

1».                                For  Defendants.'  Attorney  for  Defendants. 

/  J^^^  defendants  did,  on  the  joth  day  State  of  Colorado,       \ 

^•***^,  1879,  f'^'ly  perform  their  agree-  Clear  Creek  County.  J 

.  ?^^  ^nd  undertakings,  in  accordance  W,  T,  Hughes,  of  lawful  age,  being 

!^  \^^  above  agreement,  and  did  then  first  duly  sworn,  on  oath  states  that  he 

in  11^       '^^  deliver  the  goods  mentioned  has  read  the    foregoing   answer  and 

•  f^^  3aid  release  and  discharge  to  the  knows  the  contents  of  the  same,  and 

^^  -Daniel  Ernst,  administrator  afore-  that  the    same    are   true  of  his  own 

^^^*    and  that  said  release  and  dis-  knowledge,   excepting    those    matters 

^r^^^e  was  made  a  part  and  parcel  of  stated  on  information  and  belief,  and 

w^  T^Qords  of  the  district  court  of  Clear  as   to  those   matters,   he   believes  the 

-Tu  ^«**'y»  Comrade.  same  to  be  true.            W,  T.  Hughes. 

.  *^t  the  defendants,  relying  and  be-  Subscribed  and  sworn  to  before  me 

i^^^R  that  said  release  and  discharge,  this  August  6,  1879. 

uter  their  compliance  with  the  same,  Arthur  D.  Bullis,  Notary  Public." 
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sented  to  the  court  the  affidavit  of  said  W.  T,  Hughes^  stating  causes 
for  a  change  of  venue  of  said  <^ase,  which  affidavit  of  said  WtUiam  T. 
Hughes  \s  in  words  and  figures  following,  to  wit:  {Here  was  set  out 
the  affidavit  infulLy 

Whereupon,  upon  information  imparted  to  said  court,  the  time  for 
appearance  of  said  Hughes,  under  the  said  citation,  was  extended  to 
August  11,  iS79,  at  10  o'clock  A,  m. 

Such  contempt  consisting  in  — 

First.  The  failure  of  said  Hughes  to  personally  appear  as  required 
by  said  citation. 

Second.  The  allegations  in  said  answer,  sworn  to  by  said  Hughes^ 
contained  in  the  eight  last  lines  of  said  answer,  are  disrespectful  to 
the  judge  of  said  county  conTty  untrue,  scandalous  and  impertinent. 

Third.  The  affidavit  of  said  Hughes,  stating  causes  for  a  change  of 
renue  of  said  case,  contained  grossly  scandalous,  untrue  and  imperti- 
nent allegations  and  outrageously  insulting  imputations  against  the 
said  county  court  and  the  judge  thereof. 

And  have  you  then  and  there  this  writ,  with  an  indorsement  show- 
ing how  you  have  executed  the  same. 

Witness,  J,  C,  McCoy,  Judge  of  said  court,  and  the  seal  thereof,  at 
Georgetown^  this  12th  day  oi  August,  ▲.  d.  i87P. 

(s£Ai«)  /.  C  McCoy,  County  Judge. 

(4)  For  Contemptuoits  Pubucatiok.* 

1.  Thm  ftfldAvit  waa  as  follows:  county  jud^  as  aforesaid,  is  so  preju- 

**  St^e  oi  Colorado^    >         In  Cotmiy  diced  against  this  affiant,  as  to  inca- 

CUar  Creek  County,  f            Court.  pacitate  him   from   doing   this  affiant 

justice  in  any  cause  in  which  this  affiant 
IS  a  party  or  has  any  interest  what- 
ever. 

Hurd^  Charles  H,  Martm  and  I  That  this    bitter  and   disqualifying 

Frank  X.  Meker,                        J  '  enmity  has  existed  over  a  year  last 

IVilKam  T,  Hughes^  being  duly  sworn  past,  and  was  greatly  increased  after 

according  to  law,  on  oath  states  that  he  the  sitting  of  the  grand  jury  at  the  June 

is  one  of  the  above  named  defendants  term  of  the  district  court,  before  whom, 

in  the  above  entitled  cause.     That  he  as  is  said,   certain  charges  were  pre- 

fears  that  he  cannot  have  a  fair  and  f erred  against /(C^ifr  C,  McCoy ^  accusing 

impartial  hearing  or  trial  before  Jokn  C.  him  of  taking  and  securing  a  bribe 

McCoy ^  county  judge  within  and  for  the  from  one  G,  G.  White^  in  a  cause  pend- 

county  of  Clear  Creek,  Colorado^  where  ing  in  said  county  court,  the  preferring 

the  above  entitled  action  is  pending,  of  which  charges  the  said  Jokn  C,  Mc- 

because —  Coy  charges  affiant  of  being  chief  and 

As  affiant  is  informed  and  believes,  instrumental  in  bringing  about, 
and  therefore  charges  the  fact  to  be,  For  these  and  other  reasons,  affiant 
that  the   said  John  C,   McCoy ^  county  says  that  a  fair  and  impartial  trial  can- 
judge  of  said  county,  and  before  whom  not  be  had  in  said  cause,  nor  of  any 
said   action  is  now  pending,  has  pre-  issue  arising  out  of  the  same, 
judged  the  merits  of  this  action  against  W,  T,  Hugkes, 
these  defendants;  and  further,  as  affiant  Subscribed  and  sworn  to  before  me, 
is  informed,  and  verily  believes,  that  \M\%  August  6y  1879. 
the  saidyi^^w  C.  McCoy  is  interested  in  J.  P,  Post,  Justice  of  the  Peace.** 
the  result  of  these  proceedings;   and  8.  See  also  a  form  in  Neel  v.  State,  9 
further,  that  the  ^9^^  John  C,  McCoy,  Ark.  259. 
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(Precedent  in  People  v,  Wilson,  64  111.  236.) 

j^^^'t^  of  Illinois^  )    Northern  Grand  Division, 

^^^*^  Supreme  Conrt.  J    SepUmbtr  Term,  a.  d.  i87t. 

^  l^eople  of  the  State  of  Illinois^  to  the  Sheriff  of  La  Salle  County — 


/^v^r"^^ 


js^^^^^^ereas,  it  has  been  made  to  appear  that  Charles  L,  Wilson  and 
^^^^^w  Skuman  have  printed  and  published  an  article,  which  has  been 
\^V^^gcd  by  the  said  court,  now  in  session  at  Ottawa,  in  the  afore- 
^^^  county  and  State,  to  have  been  printed  and  published  in  con- 
tempt of  said  court  while  so  in  session  as  aforesaid. 

We,  therefore,  command  you,  that  you  attach  the  said  Charles  Z. 
Wilson  and  Andrew  Shumany  so  as  to  have  their  bodies  forthwith 
before  our  said  supreme  court  at  Ottawa,  in  the  county  aforesaid,  to 
answer  the  said  court  of  the  said  contempt,  by  them  lately  committed 
against  it,  as  it  is  said,  and  further  to  do  and  receive  what  our  said 
court  shall  in  that  behalf  consider.  Hereof  fail  not,  and  have  you 
/  then  and  there  this  writ. 

I  Witness,  Charles  B.  Lawrence^  Chief  Justice  of  said  Courts  and  the 

seal  thereof,  at  Ottaiufa^  this  6th  day  of  November  in  the  year  of  our 
Lord  one  thoesand  eight' hundred  and  seventy-two, 
(seal)  W.  M.  Taylor^  Clerk  of  the  Supreme  Court. 

Form  No.  6303. 
(Precedent  in  State  v,  Frew,  24  W.  Va.  491.) 

State  of  West  Virginia. 

In  the  Supreme  Court  of  Appeals.  June  Term,  lZ8^. 

The  State  of  West  Virginia  to  the  Sheriff  of  Ohio  county,  greeting: 

Whereas  it  has  been  made  to  appear,  that  John  Frew  and  C.  B, 
Hart  have  printed  and  published  an  article,  which  has  been  adjudged 
by  the  said  court,  now  in  session  at  Wheeling^  in  the  aforesaid  county 
and  State,  to  have  been  printed  and  published  in  contempt  of  said 
court  while  so  in  session,  as  aforesaid.  We  therefore  command  you 
that  you  attach  the  said  John  Frew  and  C.  B,  Hart,  so  as  to  have 
their  bodies  forthwith  before  our  said  Supreme  Court  of  Appeals  here 
now  in  session  at  Wheeling  in  the  county  aforesaid,  to  answer  the 
said  Court  of  the  said  contempt,  by  them  lately  committed  against 
it,  as  it  is  said,  and  further  to  do  and  receive  what  our  said  Court 
shall  in  that  behalf  consider.  Hereof  fail  not  and  have  you  then  and 
there  this  writ. 

Witness  this  judges  of  said  Court,  and  the  seal  thereof,  this  7th  day 
oijuly,  1S84. 

O,  S,  Long, 

(seal)  Clerk  Supreme  Court  of  Appeals. 

(6)  For  Failure  to  Obey.^ 

1.  liitaM  to  Obey  Ordar.  —  In  Cono-  David  Dudley  Field,  Esq.,  was,  omit- 
▼er's  Case,  5  Abb.  Pr.  (N.  Y.  Supreme  ting  the  signature  of  the  judge,  in  the 
Cl)  194,  note,  the  warrant  drawn  by     words  following,  to  wit: 
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(a)  Injunction?- 

Form  No.  6204.' 

The  People  of  the  State  of  New  York^  to  the  Sheriflf  of  Kit^s  County^  • 
Greeting: 
We  command  you  that  you  attach  William  Dwyer^  John  McCarly^ 
Janus  Kane^  James  Weir^  Jr,^  Daniel  O"  Connelly  Philip  Casey y  James 
Doncvany  William  J,  LePine^  Felix  W,  Doyle^  William  Allison^  Philip 
Schmitty  William  H,  Water Sy  Thomas  Bowers y  Richard  S.  Roberts y  Ben- 
jamin B,  Seamany  Patrick  J.  Kelly  and  Thonuis  R,  ArmitagCy  and  each 
and  every  of  them,  so  as  to  have  their  and  each  and  every  their 
several  bodies  before  our  Supreme  Court,  at  a  special  term  thereof  to  be 
held  at  the  court-house  in  the  city  of  Brooklyn  on  the  third  day  of 

**  The  People  of  the  State  of  New  York  tices  of  said  court,  in  the  City  Hall  of 

to  the  SheriflF  of  the  City  and  County  the  city  of  New  York^  why  he  should 

of  New  York :  not  be  thus  compelled;  and   whereas. 

Whereas,  at  the  City  Hall  of  the  city  at  the  time  and  place  so  appointed  the 

of  New  York^  on  the  i8th  day  oijune^  said   Conover  and  the  said  Devlin  ap- 

i8f7,  complaint  was  made  to  the  un-  peared  before  the  undersigned,  and  due 

dersigned,  one  of  the  justices  of  the  proof  having  been  made  of  the  service 

Supreme  Court  of  the   State  of   New  of  the  said  order,  the  undersigned  pro- 

York^   by   Daniel  D.   Conover^  setting  ceeded  to    inquire    into    the    circum- 

forth,  among  other  things,  x.h2X  Joseph  stances,  which  inquiry  was  continued 

S,  Taylor ^  who  was,  in  November^  iSj'J'f  before  the   undersigned   from  day   to 

elected  to  the  office  of  street  commis-  day  until  this  day,  the  matter  having 

sioner    of    the   city  of   Ne7v   York^   to  been  regularly  thus  adjourned,  and  the 

serve   for  three'  years   from  January^  said  Devlin^  not  having  made  oath  that 

iSj'd,  went  into  his  office  in  said  Janu-  he  has  truly  delivered  to  the  said  Cano^ 

ary^  and  continued  in  office  until  the  ver  the  said  books,  maps,  papers  and 

gth  day  oi  June,,  18/7*  when  he  died;  documents,  and  it  appearing  to  the  un- 

that  the  said  Conover  was,  on  the  lath  dersigned  that  the  said  books,  maps, 

day  of  %9SAJune^  duly  appointed  and  papers  and  documents  are  still  with- 

commissioned  to  fill   the  vacancy  in  held,  and   that  the  said  Devlin  omits 

said  office  occasioned  by  the  death  of  and   refuses   to   deliver  up  the  same, 

the  said  Taylor^  and  had  duly  qualified  — these  presents  are  therefore  to  com- 

himself,  and  was  then  the  successor  to  mand  you,  the   sheriff  of  the  city  and 

said  office;  that  books,   maps,   papers  county    of     New   York,,   and    you  are 

and  documents  belonging  and  apper-  hereby  commanded,  to  take  the   body 

taining  to  the  said  office  had  come  to  of  the  said  Charles  Devlin^  and  commit 

the  hands  of   Charles  Devlin\  that  the  him  to  the  jail  of  the  city  and  zoMtity  of 

said   Conover  had   demanded   the   said  New  York^   there   to   remain   until  he 

books,  maps,   papers  and  documents  shall  deliver  such  books,  maps,  papers 

from  the  said  Charles  Devlin,,  and  that  and  documents,  or  be   otherwise  dis- 

the    said  Devlin  had  withheld    them,  charged  according  to  law. 

and   refused   to  deliver   them   to   the  In   witness   whereof,  I    have   hereto 

said  Conover,^  and  asking  that  the  said  set  my  hand  and  seal,  at  the  City  Hall 

Devlin  might  be  ordered  to  show  cause  of  the  city  of  New  York^  this  ninth  day 

before  the  undersigned  why  he  should  ofjufyy  in   the  year  of  our  Lord   one 

not  be  compelled  to  deliver  the  said  thousand    eight     hundred    and    fi/ty- 

books,    maps,  papers   and   documents  seven,** 

to  the  said  Conover.     And  whereas,  be-  1.  See  also  forms  in  Stimpson  v.  Put- 

ing  satisfied  by  the  oath  of  the  said  Con-  nam,  41  Vt.  238. 

over  that  the  said  books,  maps,  papers  8.  This  form  is  copied  from  the  rec- 

and  documents  were  withheld,  the  un-  ord  in  People  v,  Dwyer,  90  N.  Y.  402. 

dersigned  granted  an  order  directing  See  Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  631, 

the  said  Devlin  to  show  cause  before  §  5,  and  list  of  statutes  cited  j»/ra,  note 

the   undersigned,  on   the  2jd  day   of  i,  p.  228. 
said  June^  at  the  chambers  of  the  jus- 
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January ^  iS82j  at  fen  o'clock  in  the/^«ioon  of  said  day,  there  to 
answer  us  as  well  touching  the  contempt  which  they  and  each  of 
them  as  alleged  have  committed  against  us,  as  also  such  other 
matters  as  shall  be  laid  to  their  and  each  of  their  charge,  and  further 
to  perform  and  abide  such  order  as  our  said  court  shall  make  in  this 
behalf. 

And.  have  you  then  and  there  this  writ  and  make  and  return  a  certifi- 
cate under  your  hand  of  the  manner  in  which  you  shall  have  executed 
tbe  same.  ' 

Witness,  Hon.  Jasper  W,  Gilbert^  one  of  the  justices  of  our  court,  at 
the  court-house  in  the  city  of  Brooklyn^  on  the  third  day  of  January^ 

(seal)  Chas.  B.  Elliott,  Clerk, 

-ff  G»  Hull,  Attorney  for  Relator,  John  D,  Negus, 

(Ji)  Mandamus. 

'Form  No.  6205. 
(Precedent  in  People  v,  Pearson,  4  111.  2^2,) 

Sme  of  Illinois,  Supreme  Court : 
The  People  of  the  State  of  Illinois,  to  any  and  all  Sheriffs  of  all  Coun- 

^*es  of  the  Sute  of  Illinois,  Greeting:^ 
Tk^  Command  you,  and  each  of  you,  that  you  take  the  body  of 
J^f^^P^CLrson,  and  that  you  have  him  before  the  Supreme  Court 
01  the  State  of  Illinois,  at  Springfield,  forthwith,  to  answer  for  a 
P^^^^Pt  of  said  court,  in  refusing  to  obey  a  peremptory  mandamus 
issued  ovit  of  the  said  court,  and  to  him  directed  and  delivered,  and 
"^!?  you  then  and  there  this  writ. 

«   .  '^^ss,  William  Wilson,  chief  justice  of  our  said  Supreme  Court  at 
^r^^^Jie^H  this  tenth  day  oi  June,  a.  d.  18^. 
^^^^l.>  /.  M,  Duncan,  Clerk  S.  C. 

Per  Jas.  H.  Matheny,  D.  C. 

(c)  Order, 

Form  No.  6206. 
(i  N.  Car.  Code  (1883),  p.  35a,  No.  13.) 

^^.fjS^iinst      >  Justice* s  Court. 

Sta^*"^"^^^"  ^ 

^^  of  North  Carolina,  to  any  constable  or  other  lawful  officer  of 

\^/y^^^  county,  Greeting: 

f^^     *^€reas,  it  appears  that  Samuel  Short  was  duly  served  on  the  six^ 

^^^   day  of  February,  iS98,  with  an  order  issued  by  Abraham  Kent, 

^^' »  one  of  our  justices  of  the  peace  for  said  county,  requiring  said 

Qj^'^*'W^-*^r/  to  attend  before  said  justice  at  his  office,  in  said  county, 

^'^e  twenty-third  ddij  of  February,  iS98,  and  be  examined  on  oath 

tK^*  ^Mnm.  —  It  was  held  in  this  case    any  and  all  sheriffs  of  all  counties  of  the 
^^  ^  attachment  from  the  supreme    state  of  Illinois.'* 
^  for  contempt  may  be  directed  "  To 
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concerning  a  certain  debt  owing  to  the  defendant  named  in  the 
above  action,  by  the  said  Samuel  Short  (or  properly  held  hy  the  said 
Samuel  Short  for  the  benefit  of  the  defendant^. 

And  whereas,  the  said  Samuel  Shorty  in  contempt  of  said  order,  has 
refused  or  neglected,  and  doth  still  refuse  or  neglect,  to  appear  and 
be  examined  on  oath  as  in  said  order  he  is  required  to  do; 

Now,  therefore,  we  command  you  that  you  forthwith  attach  the 
said  Samuel  Shorty  so  as  to  have  his  body  l^iote.  Abraham  Kent,  Esq., 
one  of  our  justices  of  the  peace  for  your  county,  on  the  twenty-sixth 
day  oi  February,  i8P6s,  at  his  office  in  said  county,  then  and  there  to 
answer,  touching  the  contempt  which  he,  as  is  alleged,  hath  com- 
mitted against  our  authority;  and  further,  to  perform  and  abide  by 
such  order  as  our  said  justice  shall  make  in  his  behalf.  And  have 
you  then  and  there  this  writ,  with  a  return,  under  your  hand,  of  your 
proceedings  thereon. 

Hereof  fail  not  at  your  peril. 

Witness,  our  said  justice,  this  twenty-third  day  of  February,  iS98, 

Abraham  Kent,  Justice  of  the  Peace. 

'  (d)  Subpana. 

aa.  In  Civil  Casb. 

{aa)  Before  Court  of  Record. 

Form  No.  6207.' 

The  State  of  Alabama,  \  Circuit  Court, 

fefferson  County.  J  April  Term,  \2M. 

To  any  Sheriff  of  the  State  of  Alabama  —  Greeting: 

It  having  been  made  Icnown  to  the  court  by  competent  evidence 
that  heretofore,  viz:  on  the  tenth  day  oi  April,  i8d^,a  subpcena  issued 
out  of  this  court  directed  to  John  Livingston  commanding  him  to 
appear  at  the  present  term  of  this  court  to  give  evidence  in  behalf 
of  the  plaintiff  in  a  case  now  i>ending  in  this  court  wherein  John  Doe 
is  the  plaintiff  and  Richard  Roe  is  the  defendant.  And  it  appearing 
to  the  court  by  the  return  of  the  sheriff  on  said  subpcena  indorsed, 
that  the  said  John  Livingston  was  duly  served  with  a  copy  of  said  sub- 
poena; and  it  further  appearing  that  said  John  Livingston  has  wilfully 
refused  to  appear  and  testify,  as  by  said  subpoena  he  was  required; 
and  wilfully  and  without  good  excuse  refuses  to  appear  in  obedience 
to  said  subpcena.  You  are,  therefore,  hereby  commanded  to  arrest 
the  said  John  Livingston  and  him  safely  keep,  unless  he  give  bond  in 
the  sum  oi  five  hundred  dollars,  so  that  you  have  him  before  this 
court  on  the  twentieth  day  oi  April,  i^96. 

Herein  fail  not,  and  show  by  your  return  how  you  have  executed 
this  process. 

Witness  my  hand,  this  the  eleventh  day  of  April,  i855. 

Richard  Fleming,  Clerk. 

1.  Alabama,  —Civ.  Code  (x886),  §  756,  subs.  4.  S«c  also  statutes  cited  supra^ 
note  I,  p.  228. 
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Form  No.  6ao8. 
(Sand.  &  H.  Dig.  Ark.  (2894),  p.  1630,  No.  49.)* 

^^  S^^^  ^^  Arkanscu  to  the  Sheriff  of  Pulaski  County:    * 

^o\^  are  commanded  to  arrest  George  Morgan  and  have  him  before 

\iie  J^tslaM  Circuit  Court  on  the/wrM  day- of  its  next  {March)  term, 

^\iicl:»  ^^  be  on  Thursday^  the  third  ^dij  of  March^  iS98,  as  well  to 

^^f  y  in  behalf  of  the  plaintiff  in  an  action  in  said  court  between 

^hetr'dRoCy  plaintiff,  z^vAJohn  Doe,  defendant,  as  to  answer  for 

cooteix&pt  of  said  court;  and  yon  will  admit  him  to  give  bail  for  his 

^ip^earance  in  the  sum  of  one  hundred  dollars. 

(ssAi«)    Witness  my  hand  and  the  seal  of  said  court  this  tenth  day 
^{/anuary,  iS98. 

John  Hancocky  Clerk. 

Form  No.  6309.* 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
IdaiU^  M  and  for  the  County  of  Shoshone, 

The  People  of  the  State  of  Idaho,  to  the  Sheriff  of  the  County  of 
Shoshone^  Greeting: 

You  are  hereby  commanded,  forthwith,  to  attach  the  body  of 
Richard  I^oe  and  bring  him  before  the  District  Court  of  said  county, 
to  show  cause,  if  any  he  has,  why  he  should  not  be  adjudged  in  con« 
tempt  for  failing  to  attend  and  serve  as  witness  in  said  court,  after 
bein^  personally  served  with  a  subpcena  to  attend 

Witness,  Hon.  John  Marshall,  judge  of  the  District  Court,  this 
tntntf- fourth  day  of  February ^  i8fii^. 

(SE^L)  John  Hancoch,  Clerk. 

Form  No.  62XO«* 

In  the  name  of  the  People  of  the  State  of  Michigan. 

(SUL)    To  the  Sheriff  of  the  County  of  Wayne\ 

We  command  you  to  attach  Leonard  A,  Ford  and  bring  him  forth- 

^th  personally  before  the  Circuit  Court  for  the  county  of  Wayne  to 

answer  to  said  court  for  a  certain  contempt  in  not  obeying  a  certain 

^"^t  of  subpoena,  issued  out  of  the  said  court,  and  to  him  directed, 

and  on  him  duly  served,  commanding  him  to  appear  on  Monday,  the 

^^«*  day  oi September,  iS9e,  at  the  city  of  Detroit,  before  the  said 

^^  to  testify  and  give  evidence  in  a  certain  cause  then  to  be  tried 

^t^een  John  Doe,  plaintiff,  and  Richard  Foe,  defendant,  on  the  part  of 

y^^Jendant,     And  you  are  further  commanded  to  detain  the  said 

s^^^^^'  ^^^  ^^  y^^^  custody  until  he  shall  be  discharged  by  the 

^^^^cuit  Court.     And  have  you  there  then  this  writ. 
2jj^v^'^ncss,  the  Honorable-^. -fe. -^ra»^,«y«^*^  judge,  at  the  city  of 
gj^    r^,  this  eighth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
^ight  hundred  and  mnety-six. 

John  Hancock,  Clerk. 

(ij^LI^^JkaMsas,  —  Sand.    &    H.    Dig.  See  statutes  cited  stt^a,  note  x,  p.  228. 

smS^'*  %  3944.     See  also  statutes  cited  8.    Michigan.  —  How.   Anno.    Stat. 

X^J.  «U)te'i,  p.  328.  (1882).  %  7257,  «ubs.  5.  §  7483.    See  also 

^<iQho,  —  Rev.  Sut.  (1887),  g.  SXS6«  sutntes  cited  n^ra,  note  i,  p.  228. 
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Form  No.  62x1.1 

The  State  of  Mississippi  to  the  Sheriff  of  De  Soto  County  in  said 
State: 

You  are  hereby  commanded  to  take  the  body  oi  John  Livingston^  if 
to  be  found  in  said  county,  and  have  him  before  the  Chancery  Court 
of  the  county  of  De  Soto  in  the  state  aforesaid,  at  the  court-house  in 
the  town  of  Hernando  in  said  De  Soto  county,  on  the  tenth  day  of  May^ 
A.  D.  i^96y  2X  eleven  o'qXocV,  A.  u,^  to  testify  for  tht plaintiff  m  the 
caiS^  ol  John  Doe  2L,g2Lm%t  Richard  Roe^  lio,  183.  But  if  sa,\6 /ohn  Liv- 
ingston shall  furnish  bail,  with  sureties,  to  be  approved  by  you,  in  the 
sum  of  Jive  hundred  doWaLTSy  for  his  appearance  as  above  required,  you 
will  discharge  him.^ 

And  have  there  then  this  writ 

Given  under  my  hand  and  seal  of  said  court,  and  issued  this  the 
second  day  of  May ^  a.  d.  iS96, 

(seal)  Charles  Flemings 

Chancery  Clerk,  De  Soto  County,  Miss. 

Form  No.  6212.^ 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana^  County  of  Missoula^  ss: 

The  People  of  the  State  of  Montana  to  the  Sheriff  of  said  Missoula 
County,  Greeting:* 

You  are  hereby  commanded  forthwith  to  attach  the  body  of  Leonard 
A.  Fordy  defaulting  witness,  and  have  him  before  our  said  court  on 
Monday y  the  twenty- first  day  of  February ^  a.  d.  i8P^,  then  and  there 
to  show  cause  why  he  should  not  be  punished  for  contempt  in  dis- 
obeying the  mandate  of  said  court. 

Witness,  the  Hon.  John  Marshall^  judge,  and  the  seal  of  said  court, 
th\s  fourteenth  day  of  February^  a.  d.  1^8. 

(seal)  Attest:    JohnHancoch^  Clerk. 

Form  No.  6213.* 

State  of  Rhode  Island  and  Providence  Plantations, 
Providence^  sc. 

Court  of  Common  Pleas ^  MayTtraHy  a.  d.  iZ9S. 
To  the  Sheriff  of  said  County  or  to  his  Deputy,  Greeting: 

Whereas,  at  our  said  court,  now  holden  at  Providence^  within  and 
for  said  county,  at  its  present  term,  yit?^«  Zw«j^j/^?«  has  been  duly 
summoned  to  appear  before  our  said  court,  to  give  evidence  of  what 

1.  Mississippi. — Anno.  Code  (1892),  the  state.     Miss.  Anno.  Code  (1892),  g 

§  506.     See  also  statutes  cited  supra^  3454- 

note  I.  p.  228.  8.  Montana.  —  Code  Civ.  Proc.  (1895)^ 

S.  Bond  for  Appeftranoe.  —  The  court  §§2173,  3306,  1650,  subs.  4. 

shall,   on    ordering    the    attachment,  4.  Addreii.  —  The   warrant  must  be 

direct  whether  the  witness  shall  enter  directed   to  the  sheriff  of  the  county 

into  bond  for  his  appearance,  and  in  where    the  witness    may   be.      Mont, 

what  sum,  and  whether  with  or  without  Code  Civ.  Proc.  (1895),  g  3309. 

sureties,  which  bond  the  sheriff  or  other  6.  Rhode  Island.  —  Gen.   Laws  (1896), 

officer  by  whom  the  attachment  is  exe-  c.   221,   §  6.     See  also  statutes   cited 

cuted  is  authorized  to  take,  payable  to  supra,  note  i,  p.  228. 
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he  Icr&ows  relative  to  a  certain  cause  now  pending  between  JohnDoe^ 
plsi,in^iff,  and  Richard Roe^  defendant,  and  has,  in  contempt  of  our  said 
coiax-^,  and  to  its  great  hindrance  and  delay,  neglected  and  refused  to 
apf>^^£i.r  to  testify  in  said  case: — 

"W^  therefore  command  you  to  attach  the  body  of  the  said  John 
Ltz^g^atgstan  and  have  him  forthwith  before  our  said  court  to  testify  in 
T^la.^ion  to  said  case,  and  likewise  to  abide  the  order  and  determina- 
tion  of  our  said  court  for  his  contempt  of  its  process. 

^Vi^ness,  Hon.  Thomas  Dur fee ^  chief  justice  of  our  Supreme  Court, 
*^  -^^^iwidence^  this  third  dzj  oiMay^x.  d.  \WS, 

Charles  Edwards^  Clerk. 

Form  No.  621 4.1 

Aj^  State  of  Tennessee  to  the  Sheriff  of  il/tf»ry  County,  Greeting: 
.   ^^t^creas,  in  our  Circuit  Court  for  Maury  county,  an  action  is  pend- 
I^J^  '^'^lierein  John  Doe  is  plaintiff  and  Richard  Roe  is  defendant,  and 

J^^^^as,  it  appears  to  the  court  from  the  affidavit  of  the  said  John  Doe^ 
j.^^  ^irom  an  inspection  of  the  subpoena,  that  John  Livingston  has  been 
^g^^  l^rly  summoned  to  appear  at  the  January  term  of  our  said  court,  to 
ap  *^>  on  behalf  of  the  S2li^  John  Doe  in  said  action;  and  it  further 
su  J^'^^ring  to  the  court  that  said  John  Livingston  has  failed  to  obey  said 


jn^^^ons,  in  contempt  of  court:  It  is  therefore  ordered,  that  an  attach- 

^  ^   issue  for  the  body  of  the  said  John  Livingston, 
Ztz^J^^  are  hereby  commanded  to  have  the  body  of  the  said  John 
fo^^^^^^ston  before  the  judge  of  our  said  court  to  give  evidence  as  hereto- 

\ifc^ ^^ommanded,  and  answer  for  contempt.     Herein  fail  not. 
-fec-^^^^  tness,  George  Smithy  clerk  of  said  court,  at  office  in  Columbia^  this 
ovx^^^'*^ Monday  in  January^  iSQS^  and  of  American  independence  the 
-^iundred  and  seventeenth  year. 

Charles  Jdnes^  Clerk. 
Edward  Smith,  D.  C. 

{bb)  Before  Justice  of  Peiue^ 


m. 


Form  No.  62x5. 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1630,  No.  5o.)« 


State  oi  Arkansas  \.o  any  Constable  of /'«//w>fe' County: 
u  are  commanded  to  arrest  George  Morgan  and  have  him  before 
"^^  ^^  my  office  in  Little  Rock,  on  the  tenth  day  of  January,  i8P^  as  well 
,  ^^stify  in  behalf  of  the  plaintiff  in  an  action  pending  before  me 
^^^'^^cen  Richard  Roe,  plaintiff,  ^lh^  John  Doe,  defendant,  as  to  answer 
*"  — ontempt;  and  you  will  admit  him  to  give  bail  for  his  appearance 
c  sum  of  ^«^^««^r^^  dollars, 
i^  ven  under  my  hand  \^\%  first  day  of  January,  i85^ 

Thomas  Mason,  J.  P. 


la 


^^-      Tennessee, — Code  (1896),   §   5918,        S.    ylr^tf«xar.  —  Sand.     &    H.     Dig. 
^^^^9.  4.    See  also  statutes  cited  supra^     (1894),  §  2944.     See  also  list  of  statutes 
^^^^  I,  p.  228.  cited  supra,  note  i,  p.  228. 
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Farm  No.  6s  16.' 

7-f 


State  of  Indiana,    , 

99* 


SL  Joseph  County. 

The  State  of  Indiana^  to  John  Smithy  constable  of  PorU^e  Township: 

Whereas,  it  appears  to  the  satisfaction  of  the  undersigned,  a  jus- 
tice of  the  peace  of  said  township,  that  John  Doe  was,  on  the 
eighteenth  day  of  May^  iS96,  duly  served  with  a  subpoena  to  appear 
at  my  office  at  eleven  o'clock  /orenoon  of  the  iwenty -seventh  day  of 
May^  i8d5,  and  testify  in  a  certain  complaint  then  pending  before 
me,  between  Edward  Mice  and  Richard  Roe^  and  that  he  neglected  to 
attend  as  such  witness  in  conformity  to  said  subpoena;  you  are  there- 
fore hereby  commanded  to  attach  the  body  of  said  John  Doe  and  him 
forthwith  bring  before  me,  to  answer  to  his  alleged  contempt  in  so 
disobeying  said  writ  as  aforesaid.  And  of  this  attachment  inake  due 
return. 

Given  under  my  hand  andseal,  this  twenty-eighth  day  of  May^  iS96, 

Charles  Fleming,     (ssal) 

H,  In  Crxional  Cask. 
{ad)  Before  Court, 
Form  No.  <Sai7.* 
SSfSty  ofS^'  }  1°  <^^«^  Co-rt,  &W  Judicial  Qrcuit. 

The  State  of  Florida  \ 
against  > 

John  Doe,  ) 

To  the  Sheriff  of  Leon  County,  Greeting: 

We  command  you  that  you  attach  John  Livingston  so  that  you  have 
his  body  before  the  honorable  the  judge  of  the  Circuit  Court  for  said 
county,  instantcTy  to  answer  us  as  well  of  a  certain  contempt  by  him 
to  us  offered  in  failing  to  attend  the  said  court  at  the  spring  term, 
i8Pd,  as  a  witness  in  behalf  of  the  state  in  the  above  entitled  cause 
(as  in  the  last  summons),  as  upon  those  things  to  do  and  receive 
what  our  said  court  shall  consider  just  and  proper  in  the  premises. 
And  have  you  then  and  there  this  writ 

Witness  the  Honorable  George  R^nolds^  judge^  as  also  Edward  Rice^ 
clerk,  and  the  seal  of  said  court,  at  the  court-house  at  TeUlahassee^ 
Florida,  this  tenth  day  of  April,  a.  d.  \^96. 

(s£al)  Edward  Rice^  Qerk. 

(W)  Befort  Crand  fury, 

FoaBNo.6ai8.* 

The  State  of  JIfississippi  to  the  Sheriff  of  De  Sato  County,  in  said 
State : 
You  are  hereby  commanded  to  take  the  body  of  Edward  Rice,  if  to 

1.  Indiana,  —  Horner's  Stat  (1896),  g  975,  976.     See  supra,  note  x,  p.  298. 

1436.    See   also  statutes  ciled  n^a,  i«  Minissippi. — Anao.  Code  (1893), 

note  z,  p.  236.  f  3457.    See  sSso  viatntes  dted  snpra^ 

%,  Florida, -^VLm,    Stat.   (X89S),    {g  note  x,  p.  aaS. 
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be  foaBd  in  your  cocmty,  and  have  him  before  the  grand  jurors  of  the 
state  of  Mississippi^  impaneled  for  the  May  term,  a.  d.  i8P7,  of  the 
Ciradi  Court  of  the  county  of  De  Soto^  in  the  state  aforesaid,  at 
the  €4mrUkousey  in  the  town  of  Hernando  in  said  De  Soto  county,  on 
\ht  fifth  day  oi  JurUy  i8P7,  at  eleven  o'clock  A.  m.,  to  testify  concerning 
any  matters  upon  which  he  may  be  legally  examined.  But  if  the  said 
Edward  Rice  shall  famish  bail,  with  sureties,  to  be  approved  by  you, 
in  the  sum  oifive  hundred  dollars,  for  his  appearance  at  said  time  and 
place,  you  will  discharge  him.^ 

And  have  there  then  this  writ. 

Given  under  my  hand  and  the  seal  of  said  court,  and  issued  this 
tlie  twcnty^ghth  day  of  Mtrj^y  i8P7. 

Daniel  Webster^ 
Grciitt  Clerk,  De  Soto  County,  Miss. 

(cc)  Before  County  Attorney  in  LiqMor  Case. 

Form  No.  62x9.* 

The  State  oi  Kansas  to  Charles  Johnson^  Sheriff  of  Linn  County,  in 
said  State,  Greeting: 
Whereas,  on  the  tetUh  day  of  AprU^  a.  d.  i3^,  it  having  become 
my  duty  as  county  attorney  of  said  Linn  county,  in  the  state  of 
Kansas^  because  of  due  notification  to  me  theretofore  duly  given  of  a 
certain  violation  of  the  act  of  the  legislature  of  the  state  of  Kansas 
entitled  ^^  An  Act  amendatory  and  supplemental  to  chapter  128  of  the 
Session  Laws  of  i88j,  being  an  act  entitled  'An  Act  to  prohibit  the 
manufacture  and  sale  of  intoxicating  liquors,  except  for  medical, 
scientific  and  mechanical  purposes,  and  to  regulate  the  manufacture 
and  sale  thereof  for  such  excepted  purposes,' "  approved  March  7, 
1885,  to  diligently  inquire  into  the  facts  of  such  alleged  violation  of 
said  act,  and  having  reason  to  believe  that  one  Richard  Roe  of  said 
county  had  information  and  knowledge  of  said  alleged  violation  of 
said  act,  I  did,  as  such  county  attorney,  duly  sign  and  issue  my  cer- 
tain sabpoena  as  by  said  act  in  such  cases  provided,  directed  to  the 
sheriff  of  said  Zmmt  county,  thereby  requiring  and  commanding  the 
said  Richard  Roe  to  ^"^tdx  before  me  at  the  county  court-house  in 
said  county  on  the  twenty-second  day  of  Aprils  a.  d.  i8P^,  at  eleven 
o'clock  A.  If.  of  said  day,  then  and  there  to  testify  before  me  con- 
cerning said  violation  of  said  act,  which  said  subpoena  was  delivered 
by  me  forthwith  to  said  sheriff,  and  was  by  him  duly  served  upon  said 
Richard  Roe^  at  said  lAnn  county,  on  the  said  tenth  day  of  Aprils  a.  d. 
18M,  as  by  return  thereof  to  me  by  said  sheriff  fully  appears;  and 
the  time  so  fixed  for  his  said  appearance  having  fully  passed,  and 
said  Richard  Roe  ha^ng  wholly  failed  to  attend  before  me  as  he  was 
as  aforesaid  required  and  commanded,  and  no  excuse  for  said  dis- 
obedience to  said  subpcena  appearing: 

These  are  therefore  to  -command  you  that  you  do  forthwith  arrest 
the  said  Richard  Roe  and  bring  him  before  me  at  the  eotmty  court- 
ly See  tttpra^  note  t,  p.  166.  I.  Kanmt.  —  Gen.    Stmt.   (1869),    g 

«435. 
S71  Volume  5. 


80.  CONTEMPT.  6220. 

\se  in  sdd  Unn  county,  on  the  tweniy-ninih  day  of  April,  a.  d. 
}6,  at  eleu€n  o'clock  A.  u.,  to  give  his  testimony  and  be  examined 
aforesaid,  and  to  answer  for  his  said  contempt  in  disobeying  my 
d  subp<£na.  And  have  you  then  and  there  this  writ,  with  your 
e  and  proper  return  thereof. 

A'itness  my  hand  at  Mound  City,  Potose  township  in  said  Utm 
inty,  in  the  state  of  Kansas,  this  twtniy-second  day  of  April,  k.  D. 
W. 

Ralph  Anderson, 
County  Attorney  of  lAtm  County,  Kansas. 

tc.  BarokB  United  States  Senate. 
FonnNo.  6a3  0. 
(Preeedeat  in  Sanborn  v.  Carleton,  15  Gray  <Matso  399.)' 
authority  of  the  Senate  of  the  United  Stales,  in  the  Senate  of  the 

United  Stales. 
Dunning  P.  MeNair,  sergeant  at  arms  of  the  senate  of  the   United 

States: 
iVhereas  P.  B.  Sanborn,  of  Coneord  in  the  State  of  Massachusetts, 
S  on  the  sixteenth  day  of  January,  a.  d.  i860,  duly  summoned  to 
sear  and  testify  before  the  select  committee  of  the  senate  "to  In- 
ire  into  the  facts  attending  the  late  invasion  and  seizure  of  the 
nory  and  arsenal  of  the  United  States  at  Harper's  Ferry  in  Virginia 
a  band  of  armed  men,"  and  has  failed  and  refused  to  appear  before 
d  committee  pursuant  to  said  summons.  And  whereas  the  senate 
1  on  the  fifteenth  day  of  February,  a.  d.  i  860,  by  a  resolution  direct 
I  president  of  the  senate  to  issue  his  warrant  to  the  sergeant  at 
ns,  commanding  him  to  take  into  his  custody  the  body  of  the  said 
B.  Sanborn,  wherever  to  be  found,  and  to  have  the  same  forthwith 
!ore  the  bar  of  the  senate  to  answer  for  contempt  of  the  authority 
the  senate  in  thus  failing  and  refusing  to  appear  before  said  com- 
Etee: 

ifou  are  therefore  commanded  to  take  the  body  of  the  said  P.  B. 
nborn,  wherever  found,  and  forthwith  have  the  same  before  the  bar 
the  senate  to  answer  for  contempt  of  the  authority  of  the  senate  in 
IS  failing  to  appear  before  its  committee, 

[n  testimony  whereof  I  have  set  my  hand  and  seal  of  the  Senate  ai 
:  United  Stales  this  16th  day  of  February,  i860. 
[seal)  John  C.  Breckenridge, 

Vice  President  of  the  United  States  and 
President  of  the  Senate. 
attest:  Asbury  Dickins, 

Secretary  of  the  Senate  of  the  United  States. 


.  It  was  held  in  this  case,  in  habeas     fore  a  cominitlee  of   the  senate,  and 
pus  pTocced[nKs,  that  a  warrant   is-    addressed  onljr  to  the  sergeant-at-anns 
■A   by  order  of    the   senate   of   the    of  th«  senate,  iiannot  be  served  by  dep- 
ited  Slates  for  the  arrest  of  a  witness    uly  in  Matiachuiitts, 
contempt  in  refusing  to  appear  be- 
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{e)  Venire, 

Fonn  No.  6221.* 
In   the  Superior  Court,  in  and  for  the  County  of  Marin^  State  of 

riie  People  of  the  State  of  California^  to  the  Sheriff  of  the  County 
of  Marin^  Greeting: 
You  are  hereby  commanded  forthwith  to  attach  the  body  of  John 
Lnn^^gstany  defaulting  juror,  and  have  him  before  our  said  court,  on 
Fr^^U^j^  the  tenth  day  of  Aprily  i8P^  at  the  hour  of  eleiten  A,  m.,  and 
there  to  show  cause  why  he  should  not  be  punished  for  contempt,  in 
{H'^r^  describe  the  contemptuous  act\ 

^^itness,  Hon.  George  Randolph^  superior  judge,  and  the  seal  of  tho 
said  court,  this  seventh  day  of  Aprils  \%96, 

Attest:    Richard  Flemings  Clerk, 
Cskal)  By  George  Jonesy  Deputy  Clerk. 

K^^uiorsement.^ 

^.  Fonn  No.  622a.' 

Stat:e   of  I/Iinais,  I  ^^ 
^  ^aJie  County,  f  ^®- 
*  "^^  People  of  the  State  of  Illinois^  to  any  Constable  of  said  County, 

^Oreeting: 

^      «*ereas,  John  Smith  has  been  duly  summoned  to  appear  before 

^^1  ^t  my  office  in  said  county,  on  the  tenth  day  of  May^  a.  d.  i8P^ 

v^  s^rve  as  a  juror  in  a  certain  case  then  and  there  pending  before 

me,  wherein  John  Doe  was  the  plaintiff  and  Richard  Roe  was  the 

defendant,  and  hath  failed  to  appear  according  to  the  command  of 

the  summons: 

We,  therefore,  command  you  to  attach  the  body  of  the  said  John 

Smithy  and  him  forthwith  bring  before  me,  at  my  office  in  Ottawa^  in 

said  county,  then  and  there  to  answer  for  contempt  in  not  obeying 

said  summons,  and  to  show  cause,  if  any  he  have,  why  he  should  not 

be  fined  for  such  contempt,  according  to  the  statute  in  such  case 

made  and  provided.     Hereof  fail  not,  but  of  this  writ  make  legal 

service  and  due  return. 

Given  under  my  hand  and  seal,  this  eleventh  day  of  May^  a.  d.  \%9J^ 

Richard  Flemings     (sbal) 

Justice  of  the  Peace. 

4.  Interrogratorles  to  Contemner. 

a.  Order  Dlreeting  Filing. 

Form  No.  6223.^ 
At  a  Special  Term  of  the  Supreme  Court,  held  at  the  Court-house^ 

1.  CaHJomia.  —  Code      Civ.      Proc.  8.  Illinois.  —  Starr  &  C.  Anno.   Stat. 

O897),    $    1309,    subs.    iz.      See    also  (1896),  p.  2462,  par.  161.     See  also  stat- 

statutes  cited  supra^  note  I,  p.  228.  utes  cited  supra^  note  z,  p  228. 

t.  laAonomABt.  —  The  judge  must  in-  4.  This    form    is    copied    from    the 

dorse  on  the  warrant  a  direction  that  record  in  the  case  of  People  v.  Dwyer, 

bail    may    be    taken     specifying    the  90  N.  Y.  402.     See  Birds.   Rev.  Stat, 

amount.     Cal.  Code  Civ.  Proc.  (1897),  N.  Y.  (1896),  p.  633,  g  16,  aad  statutes 

( 1213.  cited  supra^  note  z,  p.  228. 
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in  the  City  of  Brooklyn^  in  the  County  of  Kitigs^  on  the  9th  day  of 
January^  iS8£, 

Present :  Hon.  Jusper  W,  Gilbert^  Justice. 

The  People  of  the  State  of  New  York,  on  tJie ' 

relation  of  John  D,  Negus ^ 

against 

Jtichard  S,   /Roberts,    William  Dwyer,  John 

McCartyy  James  Kane^  Janus   Weir,  Jr,, 

Daniel    CConnell,    Philip    Casey,    James 

Donovan,    William  /.   LePine,   Feltx    W, 

DoyU,     William    Allison,    Philip    Schmitt, 

William  H,  Waters,  Thomas  Bowers,  Ben- 
jamin B,   Seaman,   Patrick  J,  Kelly  and 

Thomas  R.  Armitage, 

Each  of  the  said  seventeen  last  above  namecl  persons  being  charged 
with  a  contempt  of  court  in  wilfully  violating  an  order  of  injunction 
granted  by  Hon.  Henry  A.  Moore,  County  Judge  of  Kings  County,  on 
the  26th  day  of  December,  iS81,  in  a  certain  action  pending  iA  the 
Supreme  Court  of  the  State  of  New  York,  County  of  Kings,  wherein 
John  D.  Negus  is  plaintiff  and  The  City  of  Brooklyn,  The  Brooklyn 
Elevated  Railway  Company  and  others  are  defendants,  and  a  writ  of 
attachment  haying  been  issued  against  each  of  the  above  named 
seventeen  persons  for  such  contempt,  directed  to  the  Sheriff  of  the 
County  of  Kings,  and  returnable  this  day,  and  the  said  Sheriff 
having  made  return  to  the  said  attachment,  that  he  had  attached  the 
said  above  named  seventeen  persons  and  each  of  them,  and  has 
taken  bonds  for  the  due  appearance  of  them  and  each  of  them 
according  to  the  exigency  of  the  said  attachment,  now  on  filing  said 
attachment  and  return  and  the  several  bonds  accompanying  same, 
and  the  said  seventeen  above  named  persons  and  each  of  them  now 
being  by  virtue  of  such  attachment  personally  before  the  Court,  and 
each  severally  denying  that  he  is  guilty  of  the  misconduct  alleg^ed 
against  him  as  aforesaid,  and  said  Richard  S.  Roberts,  appearing  by 
Ward  6*  Jenks,  his  counsel,  and  the  other  persons  appearing  by 
Winchester  Britton,  their  counsel,  and  reading  and  filing  the  said 
attachment  and  the  papers  on  which  the  same  was  granted.  Now 
on  motion  of  Herbert  G.  Hull,  the  attorney  for  the  relator  above 
named,  and  after  hearing  Ward&*Jenks,  of  counsel  ior  Richard  S. 
Roberts,  and  Winchester  Britton,  counsel  for  the  other  persons,  in 
opposition,  and  David  Barnett  and  Erastus  Cooke,  of  counsel  for  the 
relator,  in  support,  Ordered  that  the  relator  above  named  forthwith 
file  in  the  office  of  the  Clerk  of  this  Court,  interrogatories  specifying 
the  facts  and  circumstances  alleged  against  the  aforesaid  seventeen 
persons  and  each  of  them,  and  requiring  their  and  each  of  their 
answers  thereto. 

And  it  is  further  ordered  that  the  said  seventeen  above  named 
persons  and  each  and  every  of  them  make  written  answers  to  said 
interrogatories,  on  oath,  within  twenty-four  hours  after  the  service  of 
said  interrogatories  on  them  or  their  counsel. 

It  is  further  ordered  that  further  proceedings  herein  stand 
adjourned  until  the  11th  day  oi  January,  iSS2,  at  10  o'clock  in  the 
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f^^t^oon^  at  a  J^eciai  Term  of  this  Court,  to  be  held  at  the  Cauri- 
•v^^^^^  in  the  City  of  Brooklyn^  County  of  Kings^  at  which  time  and 
l^c^c  it  is  hereby  ordered  and  directed  by  this  Court  that  the  said 
P  ^^t^en  above  named  persons  and  each  of  them  attend  this  Court 
^^  a.l>ide  the  further  order  of  this  Court. 

Chas,  B.  Elliott,  Clerk. 
Erit:«r:   J.  W.  G. 

b.  InteFFOgatories. 

(1)  For  Violating  Injunction. 

Form  No.  6234.* 

^^p^^fne  Court,  County  of  Kings, 
(Tit/^  of  cause  as  in  Fifrm  No,  6223.) 

Ititer^rogatories  to  be  administered  to  Richard  S,  Roberts^  William 

Dyyyer-^   John  McCarty^  James  Kane,  James  Weir,  Jr.,  Daniel  O'Con- 

ndU  Jf^^^^P  Casey,  James  Donovan,  William  J.  LePine,  Felix  W,  Doyle, 

Willia^ft^  Allison,  Philip  Schmitt,  William  H.  Waters,  Thomas  Bowers, 

Btnjamtn  B.  Seaman,  Patrick,  Kelly  and   Thomas  R,  Armitage,  and 

each  of  them,  touching  a  contempt  alleged  against  them  and  each  of 

them  for  wilfully  violating  an  injunction  order  granted  by  Hon.  Henry 

A.  Moore,  County  Judge  of  Kings  County,  on  the  26th  day  of  December, 

\%S1,  in  a  certain  action  then  pending  in  the  Supreme  Court,  State  of 

Niw  York,  County  of  Kings,  wherein  John  D.  Negus  was  plaintiff  and 

The  City  of  Brooklyn,   The  Brooklyn  Elevated  Railway  Company  and 

others  were  defendants,  which  interrogatories  are  hereby  exhibited 

pursuant  to  an  order  of  this  Court,  dated  January  9th,  1  ^2. 

First  interrogatory.  Were  you  from  the  Isi  ddy  o{  January,  i8<97, 
to  and  including  the  Slst  day  of  December,  1S8I,  one  of  the  Aldermen 
of  the  City  of  Brooklyn?  If  yea,  in  what  ward  in  said  City  were  you 
elected  as  such? 

Were  you,  during  the  time  above  mentioned,  a  member  of  the 
Common  Council  of  the  City  of  Brooklyn? 

Second  interrogatory.  Were  you  served  on  the  27th  day  of  Decern- 
^y  1^1,  at  the  City  If  all,  in  the  City  of  Brooklyn,  and  previous  to 
^  meeting  of  the  Common  Council  on  that  day,  with  a  copy  of  the 
summons  and  complaint,  affidavits,  undertaking  and  injunction 
order  and  order  to  show  cause  in  an  action  in  the  Supreme  Court  of 
^^  State  of  New  York,  County  of  Kings,  wherein  John  D.  Negus 
^^  plaintiff  and  The  City  of  Brooklyn,  The  Brooklyn  Elevated  Railway 
^^p<iny  and  others  were  defendants,  a  copy  of  which  is  hereto 
annexed  marked  "^,  January  9,  iSS2"? 

Was  not  such  injunction  and  order  to  show  cause  served  upon  you 
oy  showing  you  the  original  injunction  and  order  to  show  cause  in 
said  action,  bearing  the  signature  or  purporting  to  bear  the  signature 
thereto  of  Henry  A.  Moore,  County  Judge  of  Kings  County,  and  at  the 
same  time  and  place  was  there  not  delivered  to  and  left  with  you  per- 

t  This  form  is  copied  from  the  record    (1896),  p.  633,  §  16,  and  statntes  cited 
fa  the  case  of  People  v.  Dwyer,  90  N.    supra,  note  i,  p.  228. 
'•4W.    Sec  Birds.    Rev.  Stat.  N.  Y. 
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sonally  a  copy  or  what  purported  to  be  a  copy  thereof,  together  with 
a  printed  copy  of  the  summons  and  complaint  in  said  action? 

When  was  such  service  made? 

Answer  fully. 

Third  interrogatory.  Was  not  the  object  of  the  adjournment  of 
said  meeting  held  December  27ih^  i8^i,  and  after  the  service  of  the 
injunction  order  made  by  Hon.  Henry  A,  Moore^  County  Judge  of 
Kings  County,  to  December  28thy  i8^i,  for  the  purpose  of  passing 
or  adopting  the  resolution  which  was  the  subject  of  the  injunction 
order  served  on  you? 

Fourth  interrogatory.  Were  any  of  the  adjournments  had  after  the 
service  of  the  injunction  for  the  purpose  of  adopting  the  aforesaid 
resolutions? 

Fifth  interrogatory.  Did  you  attend  a  meeting  or  session  of  the 
Common  Council  of  the  City  of  Brooklyn  on  ,the  Slst  day  of  December^ 
iSSl}    If  yea,  at  what  time  was  said  meeting  or  session  held? 

Sixth  interrogatory.  Was  a  motion  then  made  (if  yea,  by  whom?) 
to  take  from  the  table  a  communication  from  his  Honor  the  Mayor, 
presented  December  19th^  iSSly  disapproving  of  resolutions  adopted 
in  Common  Council  December  Stk^  iS81? 

Was  or  was  not  such  communication  the  veto  or  disapproval  by 
the  Mayor  of  the  resolutions  mentioned  in  the  plainti£f's  complaint 
in  the  action  hereinbefore  mentioned?  If  you  answer  nay,  or  say 
you  do  not  know  or  do  not  remember,  then  produce  and  annex 
to  your  answer  to  this  interrogatory  a  copy  of  the  resolutions  adopted 
December  Sth^  i8^i,  to  which  such  communications  referred. 

Seventh  interrogatory.  Was  a  motion  then  made  to  adopt  the  said 
resolutions  notwithstanding  the  objections  of  his  Honor  the  Mayor? 
Who  made  such  motion? 

Were  the  resolutions  mentioned  in  the  plainti£f*s  complaint  and 
injunction  order  adopted  by  a  two-thirds  vote?  Did  you  not  vote  in 
the  affirmative  on  such  motion?  Who  else  voted  in  the  affirmative 
on  said  motion?     How  many  members  so  voted? 

Eighth  interrogatory.  Was  or  was  not  a  motion  then  made  to 
reconsider  the  vote  then  just  taken,  or  was  or  was  not  said  motion  lost? 
Did  you  not  vote  in  the  negative  op  said  motion  to  reconsider  the  vote 
taken  on  the  adoption  of  the  resolutions?  Who  else  voted  in  the 
negative? 

Herbert  G.  Hully  Attorney  for  the  Relator. 

(2)  For  Disobeying  Mandamus. 

Form  No.  6225. 

(Precedent  in  People  v.  Pearson,  4  111.  274.) 

Supreme  Court  of  the  State  of  Illinois^  June  Term,  \ZJfi, 

The  People  of  the  State  of  Illinois  on ' 
the  relation  of  Robt.  C.  Bristol 

V. 

John  Pearson, 
Interrogatories  propounded  by  said  relator  to  be  answered  by  the 
said  John  Pearson, 
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Interrogatory  i.  Did  /.  K  Scammon^  on  or  about  the  twenty- fifth 
day  oi  Aprils  a.  d.  eighteen  hundred  zxAforty^  at  the  Circuit  Court  in 
and  for  the  county  of  Cook^  at  the  last  term  of  said  court,  deliver  to 
you  a  certain  writ  of  mandamus,  issued  by  the  said  Supreme  Court,  and 
bearing  date  February  fourteenth^  eighteen  hundred  dm^  forty ^  com- 
manding you  to  sign  a  certain  bill  of  exceptions  in  the  case  of  Robert 
C.  Bristol  against  John  F,  Phillips  —  and  was  the  same  delivered  in 
open  court,  to  you  ? 

Interrogatory  2.  Have  you,  John  Pearson^  made  a  return  to  said 
writ  of  mandamus  ?  If  so,  when,  how,  and  where  ?  And  where  is 
said  writ  of  mandamus  ?  And  when  was  it  last  in  your  possession  ? 
Af  d  if  not  in  your  possession,  what  have  you  done  with  it  ? 

Interrogatory  3.  Did  you,  as  judge  of  said  Circuit  Court,  at  the 
time  the  said  J.  Y,  Scammon  delivered  to  you  the  said  writ  of  man- 
damus, direct  the  clerk  of  said  Circuit  Court  to  enter  a  rule  against 
the  said  J.  Y.  Scammon,  to  show  cause  why  he  (said  Scammon)  should 
not  be  fined  or  imprisoned,  or  both,  for  a  contempt  of  court  ? 

Interrogatory  4.  At  the  time  the  said  Scammon  answered  said  rule, 
did  you  not  state  in  open  court  that  you  would  not  obey  said  writ  of 
mandamus,  or  sign  the  bill  of  exceptions  recited  in  said  writ,  or  words 
to  that  effect  ? 

G,  Spring,  Counsel  for  Relator. 

6.  Proeeedlngrs  Conneeted  with  Reference. 

a.  Order  of  Referenee. 

Form  No.  6226.* 

At  a  SpecicU  Term  of  the  Supreme  Court  of  the  State  of  New  Yorh^ 
in  and  for  the  Fifth  Judicial  District,  at?  the  Court-house  in  the  city  of 
Utica,  in  the  county  of  Oneida,  on  the  8th  day  of  January,  iS89, 

Present:  Hon.  M.  H.  Merwin,  Justice  Presiding. 

Rozellen  Aldinger ) 

against  > 

Emery  S.  Pugh.   ) 

This  action  having  been  commenced  by  the  personal  service  of  the 
summons  and  complaint  on  defendant  on  the  7th  day  of  December, 
1S8S,  and  an  injunction  order  having  been  duly  granted  in  said  action 
by  Hon.  Jf,  C.  Sholes,  Special  Surrogate  of  Oneida  County,  restraining 
and  enjoining  the  defendant  and  his  servants,  agents,  assistants  and 
assigns  from  doing  certain  acts  therein  specified,  and  said  injunction 
order  having  been  duly  served  on.  the  defendant  on  said  7th  day  of 
December,  1S88,  and  an  order  having  been  granted  by  Hon.  M.  H, 
Merwin,  a  Justice  of  the  Supreme  Court,  on  the  Slst  day  of  December, 
1S88,  requiring  the  defendant  Emery  S.  Pugh  and  Stephen  J.  Pugh, 
Michcul  Leary  and  the  Utica  and  Mohawk  Railroad  Co,  and  each  of 
them  to  show  cause  at  this  term  of  court  why  they  and  each  of  them 
should  not  be  punished  for  their  alleged  contempt,  offense  and  mis- 

1.  This  form  is  copied  from  the  record  in  the  case  of  Aldinger  v.  Pugh,  132  N, 

Y.403. 
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conduct  for  violating  or  disobeying  said  injunction  order  as  alleged 
and  charged  in  said  order  to  show  cause  and  the  papers  upon  which 
it  was  granted,  which  are  hereby  referred  to. 

Now  on  reading  and  filing  said  order  to  show  cause,  granted  De^ 
cember  Sl^  i^8,  the  petition  of  the  plaintiff,  verified  December  Slj 
iS88,  the  affidavit  oiHenry  F,  Coupe,  verified  December  SI,  iS8S,  the 
affidavit  of  Geo,  £,  Philo,  verified  December  29,  i%88,  copies  of  the 
summons,  complaint  and  injunction,  with  proof  of  personal  service, 
the  affidavit  of  the  defendant  Emery  S.  Pugh,  verified  January  5,  iS89 
(and  the  affidavits  of  nine  others  similarly  described),  and  after  hearing 
Henry  F,  Coupe,  one  of  plaintiff's  attorneys,  in  favor  of  the  relief  asked 
in  said  order  to  show  cause  and  W,  E  Lewis,  Esq.,  attorney  for 
Michael  Leary  and  the  said  Utica  and  Mohawk  Railroad  Co,,  and  Edward 
Lewis,  Esq.,  attorney  for  the  defendant  in  opposition  thereto. 

Ordered,  That  said  matter  be  and  the  same  hereby  is  referred  to 
Charles  G.  Irish,  Esq.,  an  attorney  and  counsellor  at  law  residing  at 
Utica,  New  York,  to  take  the  examination  or  testimony  of  the  parties 
to  this  proceeding  and  their  witnesses  of  the  facts,  charged  as  to 
whether  such  violated  said  injunction  order,  and  if  violated,  whether 
such  violation  was  wilful,  and  whether  Stephen/,  Pugh,  Michael  Leary 
and  the  Utica  &*  Mohawk  Railroad  Co,  or  either  of  them  knowingly 
or  wilfully  violated  said  injunction  order,  or  whether  they  or  either 
of  them  aided  or  abetted  the  defendant  in  violating  the  same  in  remov- 
ing from  the  farm  of  the  plaintiff,  situated  in  the  town  of  Frankfort, 
Herkimer  county.  New  York,  on  the  22d  and  25th  days  of  December, 
iS88,  a  quantity  of  hay  in  violation  of  said  injunction  order,  and 
the  value  of  the  hay  drawn  away  from  said  farm,  if  any,  on  said  22d 
and  24th  days  of  December,  1S88,  and  also  if  said  injunction  order  was 
so  violated  by  said  parties  or  either  of  them  did  the  same  defeat,  im- 
pede, impair  or  prejudice  the;  rights  of  the  plaintiff  in  this  action  and 
to  what  extent  and  the  damages  sustained  by  the  plaintiff,  and  that 
he  report  said  facts  and  return  the  testimony  taken  by  him,  together 
with  his  opinion,  to  the  Supreme  Court,  and  also  ordered  that  either 
party  may  bring  said  matter  to  trial  or  hearing  on  serving  the  other 
with  ten  days  notice. 

Enter:    M,  H.  M.,J.S.  C. 

b.  Referee's  Report 

Ponn  No.  6237.> 

Supreme  Court 

Rozellen  Aldinger 

against 
Emery  S.  Pugh, 

Reference  as  to  whether  Michctel  Leary,  tfie  U,  6*  M,  R,  R.  Co,^ 
Emery  Pugh  and  Stephen  J,  Pugh  are  or  either  of  them  is  guilty  of  con- 
tempt of  court  in  disobeying  an  injunction  order  served  on  defendant 
on  Dec,  7th,  1S88, 

1.  This  form  is  copied  fsom  the  record  in  the  case  of  ALdiager  v.  Pugh,  i^a 
N.  Y.  403. 
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To  the  Suprenu  Court:  ~ 

The  undersigned,  to  whom  it  was  referred  by  an  order  of  this  court 
granted  at  a  Special  Term  thereof  at  Utica^  N.  F.,  on  Jan.  8th ^  iSS9^ 
to  take  the  examination  or  testimony  of  the  parties  to  this  proceed* 
ing  and  their  witnesses  of  the  facts  charged  as  to  whether  the  defendant 
violated  said  injunction  order,  and  if  violated  whether  such  violation 
was  wilful  and  whether  Stephen  J.  Pughy  Michael  Leary^  and  the  U.  ^ 
M.  Jt.  J?.  Co.y  or  either  of  them  knowingly  or  wilfully  violated  said 
injonctioQ  order  or  whether  they  or  either  of  them  aided  or  abetted 
the  defendant  in  violating  the  same  in  removing  from  the  farm  of  the 
plaintiff  in  Frank/art^  N.  K,,  on  Dec,  22d  and  2Jiih^  iS8S,  a  quantity  of 
hay  in  violation  of  said  injunction  order,  and  the  value  of  the  hay 
drawn  away  on  said  S^d  and  24lh  days  of  I>ec,y  iSS8,  and  also  if  said 
iajanction  order  was  violated  by  said  parties  or  either  of  them  did  the 
same  defeat,  impair,  impede  or  prejudice  the  rights  of  the  plaintiff  in 
this  action  and  to  what  extent  are  the  damages  sustained  by  the  plains 
tiff,  and  that  I  report  said  facts  and  return  the  testimony  taken  by  me 
together  with  my  opinion,  would  report  as  follows: 

That  I  have  been  detained  by  the  parties  and  their  attorneys,  the 
testimony  taken  by  me  is  hereto  annexed  and  the  facts  as  I  believe 
them  to  be  from  the  testimony  are  as  follows: 

ist  That  on  Ped,  ISth^  iS88y  by  a  written  instrument  dated  that  day, 
the  plaintiff  leased  to  defendant  her  farm  in  the  town  of  Prankforty 
N.  F.,  for  the  term  of  onej^zx  from  Apr,  Isi^  \Z88y  to  end  on  Apr,  Ist^ 
i889y  at  a  yearly  rent  of  ^50, 

2d.  That  in  and  by  said  lease  the  defendant  agreed  to  keep  at  least 
ten  cows  on  said  premises  and  to  draw  back  on  said  farm  one  load  of 
manure  for  every  ton  of  hay  or  straw  that  he  should  sell  from  said 
premises. 

3d.  That  defendant  took  possession  of  said  farm  on  or  about  Apr,  i, 
18^,  and  remained  in  possession  during  said  term  and  before  the 
expiration  thereof  fully  complied  with  all  its  provisions  except  as  stated 
in  the  next  finding. 

4th.  That  in  JVov,^  1888,  it  was  agreed  between  the  parties  that 
plaintiff  would  waive  the  requirements  for  defendant  to  keep /^»  cows 
if  he  would  give  security  to  draw  back  on  the  place  a  two*horse  load 
of  manure  for  every  ton  of  hay  or  straw  he  might  take  away  and  give 
a  note  with  defendant's  father's  {S,  J,  Pugh)  on  it  for  the  install* 
ment  of  rent  due  ya«.  i,  i&^P. 

5th.  That  defendant  did  not  give  such  security  or  note  and  up  to  the 
time  of  the  commencement  of  this  action  had  drawn  away  about  three 
tons  of  straw  worth  $16^  and  about  thirteen  tons  of  hay  worth  %152, 

6th.  That  this  action  was  commenced  Z?^r.  7M,  iZ88y  by  the  service 
of  summons,  complaint  and  injunction  order  on  the  defendant,  at  the 
house  on  leased  premises,  between  six  and  seven  P,  m.,  that  he  went  to 
S,  J,  Pugh's  the  same  evening  immediately  after  such  service  and 
there  saw  his  father. 

That  that  evening  or  the  next  day  Stephen  J,  Pugh  was  fully  cog- 
nizant of  the  service  of  said  order  and  its  contents. 

7th.  That  on  Dec,  22d  and  24ih,  iZ88y  the  said  Stephen/,  Pugh  drew 
awajr  ffom  said  leased  premises  eleven  tons  of  hay  of  the  value  of  %1S% 
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and  that  defendant  was  aware  of  such  removal  and  did  nothing  to 
prevent  it. 

8th.  That  by  such  removal  on  Dec,  22d  and  24ih,  iS88,  defendant 
and  S,  J.  Pugh  and  each  of  them  knowingly  and  wilfully  violated  said 
injunction  order,  the  defendant  in  permitting  the  said  Stephen  J,  Pugh 
to  remove  said  hay  and  the  said  .S*.  J,  Pugh  in  aiding,  abetting  and 
assisting  the  defendant  to  remove,  draw  away  and  dispose  of  the  hay 
referred  to  in  and  restrained  by  said  injunction  order,  and  further  in 
refusing  to  return  the  two  tons  of  said  hay  removed  by  him  on  Dec, 
i^4/h,t%88. 

9th.  That  on  the  22d  and  S4/h  days  of  December,  iS88,  and  prior 
thereto,  Michael  Leary  was  employed  by  the  Utica  6r*  Mohawk  Rail- 
road Compare  as  superintendent,  and  as  such  had  charge  of  said 
Utica  &*  Mohawk  Railroad  Company's  street  railroad  in  the  city  of 
Utica,  N.  y. 

loth.  That  the  injunction  order  herein  granted  by  If,  C.  Sholes, 
Special  Surrogate  of  Oneida  County,  was  served  upon  Michael  Leary 
by  Henry  F,  Coupe  on  Bleecker  St.,  in  the  city  of  Utica,  on  Dec,  2%^ 
iS88,  about  10  A.  m.  of  that  day,  by  exhibiting  to  said  Leary  the 
injunction  order  and  the  signature  of  the  Special  Surrogate  granting 
the  same,  but  that  no  copy  of  said  order  was  served  upon  said  Leary 
or  left  with  him  at  any  time. 

nth.  That  said  Michael  Leary  had  no  notice  of  the  existence  of 
said  injunction  order  prior  to  said  Dec.  2J^  and  no  knowledge  that 
the  hay  referred  to  in  the  petition  and  moving  papers  herein  or  the 
title  to  the  same  was  effected  by  any  order  or  injunction. 

i2th.  That  said  Michael  Leary  did  not  wilfully  or  knowingly  vio- 
late said  injunction  order  and  that  he  did  not  knowingly  aid  or 
abet  the  defendant,  Emery  S,  Pugh,  or  any  other  person,  in  violating 
the  same  by  receiving  from  the  farm  of  the  plaintiff  in  the  town  of 
Frankfort,  Herkimer  County,  N,  Y.,  on  the  22d  and  2Jfth  days  of 
December,  iS88,  a  quantity  of  hay  in  violation  of  said  injunction 
order. 

13th.  That  the  Utica  and  Mohawk  Railroad  Company  is  a  corporation 
owning  and  operating  a  street  railroad  in  the  city  of  Utica,  N,  V.,  and 
that  on  the  said  22d  and  24th  days  of  December,  1S88,  and  prior 
thereto,  James  F.  Mann  was  the  president,  George  D,  Dimon  was  the 
treasurer,  R,  W,  Sherman,  vice  president,  and  W,  E,  Leivis,  secretary 
thereof. 

14th.  That  the  injunction  order  herein  granted  by  H.  C.  Sholes, 
Special  Surrogate  of  Oneida  County,  Z)^r.  7,  \%88,  was  not  served  upon 
said  corporation  or  its  officers  before  the  delivery  of  the  hay  referred 
to  in  the  petition  herein. 

15th.  That  \h^  Utica  and  Mohawk  Railroad  Company  did  not  wil- 
fully or  knowingly  violate  said  injunction  order  and  that  said  cor- 
poration and  its  officers  did  not  aid  or  abet  the  defendant,  Emery  S^ 
Pugh,  or  any  other  person  in  violating  the  same  by  receiving  from 
the  farm  of  the  plaintiff,  in  the  town  of  Frankfort,  Herkimer  County, 
N,  K,  on  the  22d  and  24/h  days  of  December,  1SS8,  a  quantity  of  hay 
tn  violation  of  said  injunction  order. 

-  i6th.  That  no  notice  was  given  to  the  Utica  and  Mohawk  RaUfwid. 
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Company  or  its  officers  by  the  plaintiff  or  her  attorneys  of  the  injunc- 
tion order  in  question  until  about  10  A.  m.  on  the  2Jith  day  of  Decern- 
her,  1^8. 

I  find  as  conclusions  of  law: 

I  St.  That  as  to  said  Michael  Leary  the  order  to  show  cause  granted 
by  Hon.  M.  H.  Merwin^  J.  S,  C,  dated  Dec.  Sly  iSSS,  why  said 
Michael  Leary  should  not  be  punished  for  contempt,  offenses  and  mis« 
conduct  should  be  dismissed. 

2d.  That  as  to  the  Uiica  and  Mohawk  Railroad  Company ^  the  order 
to  show  cause  granted  by  Hon.  M.  H.  Merwin^  J.  S.  C,  dated  Dec. 
Sly  iS88y  why  said  corporation  the  UUca  and  Mohawk  Railroad  Com- 
pany should  not  be  punished  for  contempt,  offenses  and  misconduct 
should  be  dismissed. 

3d.  That  the  defendant  Emery  S.  Pugh  and  his  father,  Stephen  J. 
Pughy  are  guilty  of  contempt  by  entering  into  a  plan  to  evade  said 
injunction  order  when  cognizant  of  its  provisions  by  removing  the 
hay  referred  to  in  said  injunction  order,  and  they  and  each  of  them 
should  be  punished  for  his  misconduct  in  violating  said  injunction 
order. 

4th.  At  the  time  of  the  service  of  the  injunction  order  and  also 
on  Dec.  22d  Sind  2Jflhy  iS88y  the  plaintiff  was  damaged  by  the  fracture 
of  defendant's  part  to  draw  back  manure  equivalent  in  amount  to  the 
hay  and  straw  then  drawn  away,  this  damage  had  since  been  reme- 
died by  defendant  drawing  manure  on  the  place  {rom  Dec.  ISlh,  iS88y 
and  through  Ped.  and  Mar.  iS89y  and  inasmuch  as  the  defendant  be- 
fore the  expiration  of  such  lease  fully  complied  with  all  its  provisions- 
except  keeping  the  ten  cows,  and  drew  back  upon  said  premises  an 
amount  of  manure  equivalent  to  the  hay  and  straw  drawn  away  by 
him  the  object  of  this  action  is  substantially  defeated  and  the  plain- 
tiff cannot  be  said  to  have  suffered  any  damages  from  the  breach  of 
any  covenant  in  the  lease  or  by  removal  of  the  hay. 

Charles  G.  Irishy  Referee. 

Fees,  %100y  Paid  by  Plff. 

UHcay  N.  Y.y  May  10 y  iS89. 

6.  Order  of  Convletion.^ 

1.  Hot  «tli«r  ordsn  of  eoBvlotloB  see  as  For  failure  to  obey  judgment.    £xp.. 

follows:  Henshaw,  73  Cal.  494. 

For  refusal  to  pay  money  to  receiver.  For  failure  to  pay  money  to  assignee^ 

Wilson   V.    Roacn,   4  Cal.    362;    Cart-  In  re  Burt,  56  Minn.  399. 

wrighfs  Case,  114  Mass.  230.  Of  officer  for  failure  to  return  papers. 

Failure  to  obey  order  in  supplemen-  Ex  p.  Summers,  5  Ired.  L.  (27  N.  Car.) 

tary  proceedings.     Sickels  v.  Hanley,4  150. 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  231.  Order  of  conviction  of  contempt  in 

For  interference  with  and  attempt  to  disobeying  an  injunction.      Carroll  v. 

bribe  witnesses.     Savin,  Petitioner,  131  New  York,  etc.,  R.  Co.,  i  Duer  (N.  ¥.)• 

U.  S.  267.  571- 

For    putting    fictitious    sureties    in  BsqviiitM  of  Ofdor.  —  It  has  been  held 

undertaking   to    discharge  mechanic's  that    the    judgment  in   a   proceeding 

lien.     McAveney   v.    Brush,   3   N.    Y.  against  a  party  for  contempt  need  only 

Ann.  Cas.  148.  express  on  its  face  that  it  was  a  con- 

For  failure  to  surrender  note  under  tempt  generally,  and  that  the  specific 

order  of  court.     Thompson  v.  Onley,  nature  of  the  contempt  need  not  be  set. 

96  K.  Car.  9:  out.    Exp.  Summers,  5  Ired.  L.  (27  K.. 
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%.  For  Contempt  In  Fade  Carls.' 
Fom  Mot  AsaS. 

cedent  In  Hurlsoii  v.  Stale,  35  Ark.  4Sg.]' 
ArkanuK  "1 

Twaiiam  N.  May,  [  Contempt 
H.  W.  Walker.         J 


y  the  court  doth  assess  a  fine  of  fifty  dollars  each 
HarrisoM,  iVilliam  M  May,/.  P.  Byers  and  H. 

contempt,  committed  as  foUows,  viz.:  The  said 
*,  WiUiam  N.  May,  J.  P.  Bytrs  and  H.  W.  Walker, 
t  law,  employed  on  the  side  of  the  defense  in  a 
his  court,  wherein  the  State  0/ Arkansas  is  plaintiff 

indicted  by  the  naine  of  Clini.  Tucker,  is  defend- 
ittorneys,  on  filing  a  motion  for  a  new  trial  in  said 
le  of  the  grounds  of  said  motion  as  follows,  to  wit: 

the  judge  of  this  court,  in  which  the  prosecution 
IS  so  prejudiced  against  this  defendant  that  he  did 
'  and  impartial  trial;"  and  afterwards  subscribed 
Arming  said  statement,  which  the  court  dotb  coO' 
and  doth  assess  the  fines  above  stated. 

considered  and  adjudged  by  the  court,  that  the 
have  and  recover  of  and  from  the  said  Joseph  G. 

N.  May,  J.  P.  Byers  and  H.  W.  Walker  the  sum 
;h,  as  for  fine,  and  all  her  costs  in  this  behalf  laid 

and  have  execution  therefor. 

Form  No.  6339. 

cedent  in  Pickett  v.  Wallace,  S7  C»X,  sss-)" 
Court  of  the  State  of  Califorma. 

Thursday,  August  Bth,  i874. 
leven  o'clock  pursuant  to  adjournment.     Present, 
laee,  C.  J.,/.  B.  Crockett.  J,,  A.  C.  Niles,}.,  £.  W. 
rani  I.  Taggarl,  Clerk.      Thos.  F.  ffCoHftor,  Bailiff. 

itiller,   33  W.   Va.  the  order  given  la  the  test  was  held  bad 

ascB  the  contrary  on  demurrer,  and  this  judgmeot   wa> 

People  V.  Turner  affirmed  on  appeal.. 

ity  Bank  f.  Scher-  FnosdaQt.  — In  Ex  p.  Stice,  70  CaL 

Y.)  373.  53,  it  nas  held  that  refusal  to  be  swom 

xp.  Stice.   70  Cal.  as  a  witness  in  a  cause  on  trial  is  aeon- 

34  N.  Y.  7S;  State  lemptof  court  both  under  the  provision* 

\.  of  Cal.  Code  Civ.  Proc.,  g  1309,  suba. 

IntiRs  sued  out  a  lo,  and  also  at  commoa  law,  and  tbat 

he  circuit  court  of  tbc  court  had  full  power  to  adjudge  the 

'  up  tbe  record  of  contempt  and  to  lix  the  penalty  there- 

h  a  judgment  reo-  for.     The  order  was  as  follows: 

for  contempt,  but  "  In  theSi^eritir  Court  of  Sati  Btmia 

le  plainly  in  coo-  Cnunly. 

be  judgment  was  Statt  of  Califartda   } 


1  thlsyfff/  day  of  M»ck,  iSJtt,  K 
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The  Court  having  met  pursuant  to  adjournment,  the  Judges  pro- 
ceeded to  their  respective  seats  upon  the  Bench.  Charles  E.  Pickett^ 
being  then  present  in  the  court-room,  suddenly  obtruded  himself 
^pon  the  Bench,  and  into  the  chair  of  Crockett^  J.,  and  announced 
that  he  had  as  good  a  right  to  occupy  a  seat  upon  the  Bench  of  said 
Court  as  the  said  Crockett  had,  and  the  said  Pickett  thereupon,  being 
commanded  by  the  Chief  Justice  to  leave  the  said  chair,  peremptorily 
refused  to  do  so,  and  was  subsequently  removed  therefrom  by  actual 
force. 

Whereupon  it  is  now  here  by  the  Court  adjudged  that  the  said 
Charles  E.  Pickett  is  guilty  of  a  contempt  of  this  Court,  committed  in 
its   immediate  presence,  by  unlawfully  interfering  with  its  proceed- 
ings  in  manner  as  aforesaid,  and  by  disorderly,  contemptuous,  and 
insolent  behavior  towards  the  Court  and  the  Judges  thereof  then 
present  as  aforesaid,  it  is  now  here  ordered  and  adjudged  by  the 
Court,  that  for  such,  his  contempt  aforesaid,  he,  the  ^aid  Charles  E. 
Pickett^  shall  suffer  imprisonment  by  close  confinement  in  the  com- 
mon jail  of  the  city  and  county  of  San  Francisco  for  the  period  oifive 
<lays,  and  further,  that  he  pay  a  fine  oi  five  hundred  dollars,  and  that 
if  the    said  fine  be  not  paid  at  the  expiration  of  five  days*  imprison- 
ment,   then  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said 
Charles  E,  Pickett  be  imprisoned  and  kept  in  close  confinement  in 
said  common  jail  until  the  said  fine  be  paid,  provided  that  such 
imprisonment  for  the  nonpayment  of  said  fine  may  extend  to,  but 
^^    r^ot  exceed,  one  day  for  every  two  dollars  of  the  fine  due  from 
^%    tlie  said  Charles  E.  Pickett^  and  that  a  warrant  and  writ  of 
execut^ion  do  forthwith  issue,  directed  to  the  sheriff  of  the  city  and 
county  of  San  Francisco^  commanding  him  to  carry  the  aforesaid 
judgnaent  into  effect. 

Anci  the  said  Charles  E,  Pickett  being  still  present,  and  having 
been  adjudged  guilty  of  the  contempt  of  the  Court  aforesaid,  in  man- 
ner aoc3  form  aforesaid,  and  the  judgment  of  the  Court  in  that  behalf 
having  been  then  and  there  announced  in  open  Court,  he,  the  said 
CAirfej  £^  Pickett^  then  and  there  insolently  and  contemptuously 
nsed  a.xid  addressed  to  the  Court  then  and  there,  being  in  open 
sessior^^  the  following  language  in  reference  to  the  said  judgment,  to 
^^*  1  defy  your  authority. " 

,  ^''^^reupon  and  before  committing  the  said  Charles  E,  Pickett  into 
"^^  ^tistody  of  the  sheriff,  it  is  now  here  adjudged  that  the  said 

luun  ^^'  of  twa  o'clock/,  m.,  the  above  Richmond  SHce  pay  a  fine  of  five  hundred 

endt?     ^^lu^  ^^^  upon  trial  in  the  above  dollars  (^oo),  and  that  in  default  of  the 

call^H^   court,  and  Richmond  SHce  was  payment  thereof  he  be  imprisoned  in 

^^^  ^s  a  witness  for  the  people,  and  the  county  jail  of  San  Benito  county 

•tori?'^'**        by  the  said  court  to  be  until  said  fine  be  fully  satisfied,  in  the 

^jJl^    ^s  a  witness,  and  thereupon,  in  proportion  of  one  day's  imprisonment 

jj^^^'^Qiediate  yiew  and  presence  of  the  for  every  dollar  of  the  fine;  and  on  the 

^^  co\|ft,  he  did  refuse  to  be  so  sworn  payment  of  such  portion  ojf  said  fine  as 

nL^^tness.  shall  not  have  been  satisfied  by  impris- 

^T^^reupon    2t  is  adjudged  that  the  onment  at  the  rate  above  prescribed, 

^  Richmond  SHce  is  guilty  of  a  con-  that  the  defendant  be  discharged  from 

imp(  of  court  ia  refusing  to  be  so  sworn  custody. 

**.^  wiuess,  aad  as  a  penalty  thereof         Jamet  F.  Brum^  Superior  Judge.*' 

>^|*  ^>nlered«  adjudged  and  decreed  that 
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Charles  E,  Pickett  is  guilty  of  a  further  contempt  of  this  Court  com- 
mitted in  its  immediate  presence,  by  reason  of  the  disorderly,  con- 
temptuous, and  insolent  behavior  and  language  towards  the  Court 
and  the  judges  thereof,  as  last  aforesaid,  and  that  for  such,  his  con- 
tempt last  aforesaid,  he  shall  suffer  imprisonment  by  close  confine- 
ment in  the  said  common  jail  for  the  further  period  of  five  days,  and 
that  he  pay  a  fine  in  the  further  sum  oi  five  hundred  doWars, 

It  is  therefore  ordered  that  the  said  Charles  E.  Pickett  be  com- 
mitted into  the  custody  of  the  sheriff  of  the  city  and  county  of  San 
FranciscOy  to  be  by  him  imprisoned  and  kept  in  close  confinement  in 
the  common  jail  of  said  city  and  county  of  San  Francisco  for  the  last- 
mentioned  space  of  five  days,  and  until  he  pay  the  said  last-mentioned 
sum  oifive  hundred  dollars,  and  that  if  said  last-mentioned  fine  be  not 
paid  at  the  expiration  of  said  last-named  five  days'  imprisonment,, 
then  and  in  that  case  it  is  ordered  that  the  said  Charles  E,  Pickett  be 
further  imprisoned  until  said  last-mentioned  fine  be  paid,  provided 
such  imprisonment  shall  not  exceed  one  day  for  each  two  dollars  of 
said  fine  last  aforesaid  adjudged. 

The  imprisonment  for  the  contempt  last  aforesaid  to  commence  at 
the  expiration  of  the  imprisonment  for  the  contempt  adjudged  firstly 
aforesaid. 

Form  No.  6230. 

(Precedent  in  In  re  Wood,  82  Mich.  78.) 

At  a  session  of  the  Circuit  Court  for  the  county  of  Wayne ^  con- 
vened and  held  at  the  Circuit  Court  room,  in  the  city  of  Detroit^  on 
the  twenty-ninth  day  of  May,  in  the  year  one  thousand  eight  hundred 
and  ninety. 

In  the  Matter  of  Emery  T  Wood^  for  Contempt  of  Court. 

Present:  Hons.  H.  N,  Brevoort^  Geo.  Gartner^  Geo,  S,  Hosmer^  C. 
J,  Reilly^  Circuit  Judges. 

Before  Judge  Brevoort. 

It  appearing  to  the  court  now  here,  from  its  own  immediate  view- 
thereof,  that  Emery  T  Wood  hath  been  and  is  guilty  of  disorderly 
behavior  in  using  language  disrespectful  to  the  court  during  its  sitting, 
and  in  the  immediate  view  and  presence  of  the  said  court,  and  directly 
tending  to  interrupt  its  proceedings,  that  is  to  say,  in  using  the  fol- 
lowing language: 

**  With  all  due  respect  to  your  honor,  I  must  say  that  when  your 
honor  chastises  me  from  the  bench,  as  your  honor  does  now,  and 
when  you  chastise  me  as  you  did  when  the  pleadings  came  up,  and 
when  the  public  press  sends  out  a  report,  and  sets  your  honor  upon 
the  pedestal,  and  says  I  do  not  know  how  to  draw  a  declaration,  your 
honor  has  overstepped  the  mark,  and  not  accorded  me  the  justice  I 
am  entitled  to  in  this  court.  It  seems  to  me,  while  I  cannot  refrain 
from  the  feeling  which  takes  possession  of  me  while  I  am  to  be  chas- 
tised, I  must  say  that  I  have  not  been  treated  fairly  in  this  case,  and 
I  have  not  been  treated  fairly  in  one  or  two  other  cases  before  your 
honor.  Why  it  is,  I  cannot  say.  I  am  not  aware  that  I  have  ever 
had  any  difficulty  that  your  honor  should  carry  into  a  case  I  am  try- 
ing, and  affect  my  client  as  well  as  myself.     I  say  there  are  things 
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that  are  discretionary  with  the  court;  but  if  the  court  abuses  hisdis- 
■cretion,  I  have  my  remedy." 

Wherefore,  it  is  adjudged  by  the  said  court  now  here  that  the  said 
-E.  T.  Wood  is  guilty  of  a  criminal  contempt  of  the  said  court;  and  it 
is  further  ordered  and  adjudged  that  the  said  Emery  T,  Wood  do  pay 
to  the  people  of  the  State  a  fine  of  twenty-Jive  dollars  within  twenty- 
Jour  hours,  or  that  in  default  thereof,  he  be  committed  to  the  county 
jail  for  the  period  oijive  days. 

\H,  N,  Brevoort^  Circuit  Judge. ]^ 


^'Iss 


Form  No.  6231. 

(Minn.  Stat.  (1894),  §  5092.)* 

State  of  Minnesota^ 
County  of  Ramsey, 

The  State  of  Minnesota, 

Whereas,  on  the  sixth  day  oi  January ^  a.  d.  i89^,  while  we,  the 
undersigned,  one  of  the  justices  of  the  peace  of  the  said  county,  was 
engaged  in  the  trial  of  a  cause  between  y^^^i  Doe^  plaintiff,  and 
Richard  Roe^  defendant,  in  said  county,  according  to  the  statute  in 
such  case  made  and  provided,  Samuel  Short,  of  the  said  county,  did 
interrupt  the  said  proceedings,  and  impair  the  respect  due  to  the 
authority  of  the  undersigned,  by  {Here  describe  the  cause  particularly), 
and  whereas  the  said  Samuel  Short  was  thereupon  required  by  the 
undersigned  to  answer  for  the  said  contempt,  and  show  cause  why 
he  should  not  be  convicted  thereof;  and  whereas  the  said  Samuel 
Shorted  not  show  any  cause  against  the  said  charge:  Be  it  therefore 
remembered,  that  the  said  Samuel  Short  is  adjudged  to  be  guilty;  and 
is  convicted,  of  a  criminal  contempt  aforesaid,  before  the  under- 
signed, and  is  adjudged  by  the  undersigned  to  pay  a  fine  of  ten 
dollars,  or  to  be  imprisoned  in  the  common  jail  of  said  county  for 
the  term  of  two  days,  or  until  he  is  discharged  from  imprisonment 
according  to  law. 

Dated  this  sixth  day  oi  January,  a.d.  1W8, 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  6232. 
(I  N.  Car.  Code  (1883),  p.  365,  No.  48.) 

Whereas,  on  the  sixth  day  oi  January,  iS98,  while  engaged  in  the 
trial  of  an  action  (or  other  judicicU  acl)  in  which  John  Doe  was  plain- 
tiff and  Richard  Roe  was  defendant,  at  my  office  in  Nash  county, 
Samuel  Short  did  wilfully  and  contemptuously  interrupt  me,  and 
did  then  and  there  conduct  himself  so  disorderly  and  insolently 
towards  me,  and  by  making  a  loud  noise  did  disturb  the  proceedings 
on  said  trial  {or  other  judicial  act)  and  impair  the  respect  due  to  the 
authority  of  the  law ;  and  on  being  ordered  by  me  to  cease  making  such 
noise  and  disturbance,  the  said  Samuel  Short  refused  so  to  do,  but  on 
the  contrary,  did  publicly  declare  and  with  loud  voice  {State  whatever 

1.  The  words  enclosed  by  [  ]  will  not       9.  The  same  form  is  set  out  in  Hill's 
be  found  in  the  reported  case,  but  have    Anno.  Stat.  Wash.  (1891),  §  1606. 
been  added  to  renoer  the  form  complete. 

985  Volume  5. 


6288. 


CONTEMPT. 


6284. 


offensive  words  were  used);  and  whereas  when  immediately  called  upon 
by  me  to  answer  for  the  said  contempt,  said  Samuel  Short  did  not 
make  any  defense  thereto, nor  excuse  himself  therefrom;  the  said 
Samuel  Short  is  therefore  convicted  of  the  contempt  aforesaid,  and  is 
adjudged  to  pay  a  fine  oi  five  dollars  and  be  imprisoned  in  the  county 
jail  for  the  term  of  two  days,  and  until  he  pays  such  fine  or  is  duly 
discharged  from  imprisonment  according  to  law. 

Abraham  Keniy  Justice  of  the  Peace. 

Form  No.  6^33. 

(Precedent  ia  Com.  v.  BeU,  14s  Pa.  St.  381.) 

Commonwealth  )  In   the   Court  of  Quarter  Sessions    of  Lawrence 
V.  >•      County,  Pennsylvania, 

W.  D,  Wallace,  )  No.  S  September  Sessions  iZ90, 

And  now,  December  17,  18^,  the  witnesses  Edwin  Shaffer ^  alias 
Edward  Shaffer,  Thomas/,  Downing  wad  John  P,  Tate,  are  each 
sentenced  to  pay  a  fine  of  two  hundred  dollars  to  the  commonwealth^ 
and  each  to  undergo  an  imprisonment  in  the  common  jail  in  and  for 
the  county  of  Lawrence,  until  the  tenth  day  of  March  next;  and  stand 
committed  to  the  custody  of  the  sheriff  for  the  purpose  of  carrying 
into  effect  this  sentence. 

By  the  Court. 

Form  No.  6334. 
(Precedent  in  Exf^  Terry,  laS  U.  S.  «97.)' 

In  the  Circuit  Court  of  the  United  States  of  America  for  the  Northern 

District  of  California. 

In  the  Matter  of  Contempt  of  David  S,  Terry,     In  open  court. 

Whereas  on  this  3d  day  of  September,  1S88,  in  open  court,  and  in 
the  presence  of  the  judges  thereof,  to  wit,  Hon.  Stephen  y.  Field,  Cir- 
r«/V  Justice,  presiding;  Hon.  Lorenzo  Sawyer,  Circuit  Judge,  and  Hon. 
George  M,  Sabin,  District  Judge,  during  the  session  of  said  court,  and 
while  said  court  was  engaged  in  its  regular  business,  hearing  and 

1.  In  this  case  the  petition  for  dis-  of  their  functions.     Without  it,  judicial 

charge    on    habeas    corpus    was    dis-  tribunals  would  be  at  the  mercy  of  the 

missed,  the  court  saying  in  part:  disorderly    and    violent,   who    respect 

**  It  is  a  settled  doctrine  in  the  juris-  neither  the  laws  enacted  for  the  vindi- 
prudence  both  of  England  and  of  this  cation  of  public  and  private  rights,  nor 
country,  never  supposed  to  be  in  con-  the  officers  charged  with  the  duty  of 
flict  with  the  liberty  of  the  citizen,  that  adminstering  them.  To  say,  in  case  of 
for  direct  contempts  committed  in  the  a  contempt  such  as  is  recited  in  the 
face  of  the  court,  at  least  one  of  superior  order  below,  that  the  offender  was  ac- 
jurisdiction,  the  offender  may,  in  its  cused,  tried,  adjudged  to  be  guilty  and 
discretion,  be  instantly  apprehended  imprisoned  without  previous  notice 
and  immediately  imprisoned,  without  of  the  accusation  against  him  and 
trial  or  issue,  and  without  other  proof  without  an  opportunity  to  be  heard,  is 
than  its  actual  knowledge  of  what  oc-  nothing  more  than  an  argument  or 
curred,  and  according  to  an  unbroken  protest  against  investing  any  court, 
chain  of  authorities,  reaching  back  to  however  exalted,  or  however  extensive 
the  earliest  times,  such  power,  although  its  general  jurisdiction,  with  the  power 
arbitrarv  in  its  nature  and  liable  to  of  proceeding  summarily,  without  fur- 
abuse,  IS  absolutely  essential  to  the  ther  proof  or  trial,  for  direct  contempts 
protection  of  the  courts  in  the  discharge  committed  in  its  presence." 
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determming  causes  pending  before  it,  one  Sarah  AHhea  Terry  was 
guilty  of  misbehaving  in  the  presence  and  hearing  of  said  court, 

And  whereas,  said  court  thereupon  duly  and  lawfully  ordered  the 
United  States  marshal,  J.  C,  Franksy  who  was  then  present,  to  remove 
the  said  Sarah  Althea  Terry  from  the  court-room ; 

And  whereas  the  said  United  States  marshal  then  and  there 
attempted  to  enforce  said  order,  and  then  and  there  was  resisted  by 
one  Damd  S,  Terry^  an  attorney  of  this  court,  who,  while  the  mar- 
shal was  attempting  to  execute  said  order  in  the  presence  of  the  courts 
assaulted  the  said  United  States  marshal,  and  then  and  there  beat 
him,  the  said  marshal,  and  then  and  there  wrongfully  and  unlawfully 
assaulted  said  marshal  with  a  deadly  weapon,  with  intent  to  obstruct 
the  administration  of  justice,  and  to  resist  such  United  States  mar- 
shal and  the  execution  of  the  said  order; 

And  whereas  the  said  David's.  Terry  was  guilty  of  a  contempt  of 

this  court  by  misbehavior  in  its  presence  and  by  a  forcible  resistance 

in  the  presence  of  the  court  to  a  lawful  order  thereof,  in  the  manner 

aforesaid ; 

I  Now,  therefore,  be  it  ordered  and  adjudged  by  this  court.  That 

the  said  David  S,  Terry ^  by  reason  of  said  acts,  was,  and  is,  guilty  of 
contempt  of  the  authority  of  this  court,  committed  in  its  presence 
on  this  Sd  day  of  September^  iS88; 

And  it  is  further  ordered,  That  the  said  David S,  Terry  be  punished 
for  said  contempt  by  imprisonment  for  the  term  of  six  months ; 

And  it  is  further  ordered,  That  this  judgment  be  executed  by 
imprisonment  of  the  said  David  S.  Terry  in  the  county  jail  of  the 
county  of  Alameda^  in  the  State  of  Calif omiay  until  the  further  order 
of  this  court,  but  not  to  exceed  said  term  of  six  months. 

And  it  is  further  ordered.  That  a  certified  copy  of  this  order,  under 
the  seal  of  the  court,  be  process  and  warrant  for  executing  this  order. 

b.  For  Contemptuous  Publieatlon. 

FonnNo.  6335. 

(Precedent  in  State  v.  Judge,  45  La.  Ann.  1255.) 

Civil  District  Court  for  the  Parish  of  Orleans, 
Tuesday,  the  21st  day  of  March,  iS93.     Present,  the  Hon.  Francis 
A.  Monroe,  Judge. 

Peter  Fabacher,      ) 

vs.  >  No.  35,549. 

Bryant  &*  Mathers.  ) 

In  the  matter  of  the  rule  herein  taken  upon  the  Times-Democrat 
Publishing  Company,  through  its  manager.  Page  M,  Baker,  and  its 
president,  Ashton  Phelps,  to  show  cause  why  said  manager  and  presi- 
dent should  not  disclose  to  the  court  the  party  at  whose  instance  a 
certain  article  which  appeared  in  said  Times-Democrat  newspaper  on 
Sunday,  March  19,  i%9S,  concerning  the  case  in  which  said  rule  is 
taken  and  which  is  now  on  trial  before  a  jury  in  this  court,  was  pub- 
lished and  from  whom  the  information  contained  in  said  article  was 
obtained,  and  whether  said  article  was  paid  for,  and  if  so  by  whom, 
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^r  in  default  thereof  why  they,  the  defendants  in  rule,  should  not 
stand  committed  for  contempt  of  this  court;  said  defendants  having 
appeared  in  person  and  through  their  counsel,  and  having  made  the 
disclosures  asked  for  in  said  rule. 

And  the  court  having  heard  evidence  and  argument  and  being 
satisfied  therefrom  that  said  publication  was  the  voluntary  act  of 
said  Times- Democrat  Pubiishing  Campanyy  for  which  said  company 
and  its  officers  are  alone  responsible,  and  the  question  being  then 
submitted  to  the  court  by  the  counsel  for  the  plaintifif  and  for  the 
-defendants  respectively  whether  said  company  was  guilty  of  con- 
tempt of  court  in  publishing  said  article,  and  the  court  finding  the 
law  and  the  evidence  to  sustain  the  affirmative  of  this  proposition 
and  for  the  reasons  orally  assigned  in  open  court,  it  is  ordered  that 
the  Times-Democrat  Publishing  Company  and  Page  M,  Baker ^  manager 
•oi  said  company,  be  adjudged  guilty  of  contempt  of  the  authority  of 
this  court  in  authorizing,  publishing  and  circulating  in  a  newspaper 
published  and  circulated  within  the  jurisdiction  of  this  court  an 
article  the  tendency  and  effect  of  which  is  necessarily  to  influence 
and  forestall  public  opinion  and  the  verdict  of  the  jury  on  the  case 
now  being  tried. 

A^d  the  court  reserves  its  decision  as  to  the  penalty  to  be  imposed 
for  said  contempt. 

e.  For  Failure  to  Obey. 

(1)  Decree  for  Payment  of  Alimony. 

Form  No.  6336.' 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  Yorkj 
"held  at  the  Supreme  Court  chambers  in  the  City  HcUl^  in  the  city  of 
Albany^  and  county  of  Albany^  on  the  twenty-seventh  day  of  August^ 
iS78. 

Present:     Hon.  Theodore  R.  Westbrook^  Justice. 

Cornelia  Park 

agt. 

Richard  H,  Park, 

A  writ  of  attachment  having  heretofore  issued  out  of  this  court 
against  the  defendant  Richard  If.  Park^  for  alleged  contempt  in  dis- 
obeying the  mandate  of  the  court,  contained  in  the  decree  herein, 
granted  April  2Jithy  \%68y  requiring  the  said  defendant  to  give  securi- 
ty for  the  payment  of  the  allowance  therein  granted  to  the  plaintiff, 
which  writ  was  directed  to  the  Sheriff  of  the  City  and  County  of  New 
York  and  returnable  on  the  thirtieth  day  of  Aprils  iS78y  and  the  said 
Sheriff  having  returned  that  he  had  attached  the  body  of  the  said 

1.  This  order    is    copied    from    the  and    the    statutory     provision    (Laws 

records  in  Park  v.  Park,  80  N.  Y.  156.  (1847),  c.  390,  §  3),  prohibiting  impris- 

The  defendant  claimed  that  the  attach-  onment    for  contempt   in   not  paying 

ment  should  be  vacated  because  it  was  costs,  had  no  application  to  this  case, 

based  on  his  refusal  to  pay  the  costs  of  For  conditional  order  that  defendant 


the  suit.  This  claim  was  untenable, 
as  the  attachment  was  issued  for  a  dis- 
obedience of   the  order  of  the  court, 


be  committed  unless  money  is  paid  see 
Hurd  V.  Hurd,  63  Minn.  443. 
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Richard  H.  Parky  and  let  him  to  bail  in  the  sum  oithrte  thousand  dioV 
lars,  as  directed,  in  saidl.writ  and  by  the  indorsement  of  the  clerk, 
thereon;  and  the  said  Richard. H.  Park  having  appeared  before  the 
court  on  said  thirtieth  day  of  Aprils  accompanied  by  counsel,  and 
interrogatories  having  been  filed,  specifying  the  facts  and  circum- 
stances alleged  against  the  defendant,  and  a  copy  of  the  same  having 
been  served  on  the  said  defendant,  and  the  said  defendant  having 
interposed  answers  thereto  on  oath,  and  also  made  and  presented 
his  affidavit  for  the  purpose  of  purging  himself  of  contempt ;  and  it 
having  been  referred  to  A.  J,  Taylor^  Esquire,  to  take  such  proofs 
as  might  be  offered  by  either  party  touching  the  said  defendant's 
ability  to  pay  said  allowance  or  to  give  security  therefor,  and  the 
said  defendant  having  on  the  thirtieth  day  oi  /ufyy  iS78y  made  a 
motion  to  vacate  said  attachment,  and  the  court  having  refused  to 
Entertain  said  motion  until  the  coming  in  of  the  referee's  report,  and 
the  hearing  of  the  parties  on  the  attachment  proceedings,  which  was 
set  down  for  August  27 y  i87<?;  and  testimony  having  been  taken, 
before  said  referee  on  the  part  of  both  plaintiff  and  defendant,  and. 
the  referee  having  duly  reported  the  same  to  the  court,  and  the  said 
hearing  of  the  contempt  proceedings,  under  the  attachment  and  the 
motion  to  vacate  the  attachment,  having  been  brought  on  before  the 
court  on  said  tiventy-seventh  day  of  August y  iS78y  on  the  following 
papers,  viz : 

The  affidavits  oi.  Cornelia  Br ainardy  dated  November  22y  i877;  of. 
Samuel  T,  Smithy  dated  November  26y  i877,  and  July  27y  iS78;  the 
interrogatories  on  file  and  the  decree  in  this  action  on  the  part  of 
the  plaintiflF;  and  the  affidavits  of  P.  H,  Parky  dated  April  30 y  iS78; 
and  P.  C.  Ripleyy  dated  April 27y  iS78y  and  April 2J^  i87^;  also  of  P,  If. 
Parky  dated  July  <?,  i87<?,  and  of  P.  C.  Ripley  of  same  date,  and  the 
sworn  answers  to  the  interrogatories  filed  herein,  on  the  part  of  the 
defendant,  together  with  the  report  of  the.referee.  A,  J,  Taylor,  Esq., 
and  testimony  taken  before  him,  and  all  other  papers-on- file  herein; 
and  Samuel  Tro,  Smithy  Esq.,  of  counsel  for  plaintiff,  having  been, 
heard  in  favor  of  the  attachment  and  in  opposition  to  the  motion  to 
vacate,  and  Pdward  C.  Ripleyy  Esguire,  of  counsel  for  defendant,  in* 
favor  of  said  motion  and  m  opposition  to  said  attachment,  and  after 
due  deliberation,  it  appearing  to  th6  court  from  such  affidavits," 
report,  answers  and  proofs,  that  Richard  H.  Parky  the  said  defend- 
ant, is  guilty  of  the  contempt  aUeged  against  him,  and  that  such 
misconduct  was  calculated  to  and  did  defeat,  impair,  impede  or  prejuf 
dice  the  rights  of  the  above  named  plaintiff,  Cornelia.  Park,  * 

Now,  on.  motion  of  Sam,  Tro,  Smithy  attorney  for  plaintiff,  it  is 
ordered: 

I.  That  the  motion  to  vacate  the  attachment  be,  and  the  same  is; 
hereby,  denied,  with  ten  dollars  costs  of  opposing  said  motion  to  the 
plaintiff. 

II.  That  said  Richard  H,  Park  pay  to  the  said  plaintiff  her  costs 
and  expenses  in  these  proceedings,  amounting  to  the  sum  of  seventy 
dollars  dLiid  forty'/our  cents,  which  amount  has  been  found  and  taxed 
by  the  court  on  proper  proof  thereof  presented  by  the  plaintiff,  and 
#hich  is  hereby  imposed  as  a  fine  for  his  misconduct. 
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III.  That  said  R,  H,  Parkff^t,  security  to  be  approved  by  one  of 
the  justices  of  this  court,  in  the  sum  of  three  thousand  dollars,  to  the 
clerk  of  the  city  and  county  of  Albany  for  the  payment  to  the  plain- 
tiff of  the  sum  of  three  hundred  dolors  per  annum,  in  semiannual 
payments,  for  the  support  and  maintenance  of  the  plaintiff,  to  be 
paid:  one  hundred  and  fifty  dollars  on  the  twenty-fourth  day  of  April ^ 
and  one  hundred  and  fifty  dollars  on  the  twenty-fourth  day  of  October^ 
in  each  and  every  year,  during  the  natural  life  of  the  said  plaintiff, 
or  till  she  shall  again  marry. 

IV.  That  the  said  defendant,  Richard  H,  Park^  be  and  he  is  hereby 
directed  to  stand  committed  to  the  common  jail  of  the  county  of 
Albany^  there  to  remain  charged  upon  said  contempt  until  such 
security  shall  be  given  and  approved,  and  such  costs  and  expenses 
shall  be  fully  paid,  unless  he  shall  sooner  be  discharged  by  the  court; 
and  that  a  warrant  issue  to  carry  this  order  into  effect. 

V.  That  the  bail  bond  given  in  these  proceedings  remain  in  force 
until  the  defendant  Richard  H,  Park  shall  surrender  himself  under 
the  warrant  to  be  issued  hereunder. 

VI.  That  all  proceedings  herein  on  the  part  erf  the  plaintiff  be 
stayed  for  thirty  days  from  the  service  of  a  certified  copy  of  this  order 
on  defendant's  attorney,  on  the  defendant's  executing  and  filing 
with  the  clerk  of  Albany  county,  a  proper  and  sufficient  undertaking 
in  the  sum  of  one  thousand  dollars,  that  the  appellant  will  pay  all  costs 
and  expenses  awarded  agamst  him  in  this  order,  in  case  the  same 
shall  be  affirmed  or  the  appeal  dismissed;  together  with  all  costs 
and  damages  which  may  be  awarded  against  him  on  said  appeal. 

Enter:    T,  R.  JV.,  ].  S.C 

(2)  Injunction.^ 

PMlnN«.  4237.* 

At  a  Sp^Hal  Term  <A  the  Supreme  Court,  held  at  the  Court-house  in 
the  City  of  BrooktyHy  in  the  County  of  Kings^  on  tht  fourteenth  day  of 
January,  jBS£, 

Present:  Hon.  Jasper  W.  Gilbert,  Justice. 

The  People  of  the  State  of  New ' 

Yorky  on  the  relation  of  John  D. 

Negus, 

against 
William    Dwyer  and  others,    re- 
spondents. 

A  writ  of  attachment  having  heretofore  issued  out  of  this  court 
against  the  said  above  named  person  and  others,  charging  him  and 
them  and  each  of  them  with  a  contempt  of  court,  in  wilfully  violating 
an  order  of  injunction  granted  by  Hon.  Henry  A,  Moore,  County  Judge 
of  Kiftgs  County,  on  the  twenty- sixth  day  of  December,  iS81,  in  a  cer- 

1.  See  also  other  orders  of  convlc-  Russel,  33  Wis.  193;  In  re  Tyler,  149 

tions  for  failure  to  obey  injunctions  U.  S.  164. 

in  Koester  v.  State,  36  Kan.  37;  Lati-  9.  This    order  is    copied    from   the 

mer  v.  Barmore,  81  Mtck.  59^;   Howe  record  in  the  case  of  People  v.  Dwyer« 

r.   Willard,  40  Vt.    654;    Poertner  v.  qp  N.  Y.  402. 
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tain  action  then  pending  in  the  Supreme  Court  of  the  State  of  New 
Yifrk^  County  of  Kings^  wherein  John  D,  Negus  is  plaintiff,  and  The 
City  of  Brooklyn^  The  Brooklyn  Elevated  Railway  Company  and  others 
are  defendants,  which  attachment  was  directed  to  the  Sheriff  of  the 
County  of  Ar/«^j  and  returnable  on  the  ninth  day  oi  January,  i%82, 
and  the  said  Sheriff  having  made  return  to  the  said  attachment  that 
he  had  attached  the  body  of  the  said  above  named  William  Dwyer, 
and  has  taken  a  bond  for  the  due  appearance  of  him  according  to 
the  exigency  of  said  attachment,  and  the  said  above  named  William 
Dwytr,  having  appeared  personally  before  said  court.  And  inter- 
rogatories specifying  the  facts  and  circumstances  alleged  against  him 
having  by  order  of  the  court  been  filed,  and  a  copy  of  the  same  having 
been  served  on  his  counsel  pursuant  to  said  order,  and  he  having 
been  required  to  answer  said  interrogatories,  and  having  answered 
the  same,  and  the  respondent  Richard  S.  Roberts,  being  examined 
in  open  court,  and  after  reading  the  affidavits  of  Theodore  D.  Dimon, 
Robert  Black  ^nA  Harry  O.Jones,  and  a  copy  of  the  minutes  of  the 
meeting  of  the  Common  Council  held  on  December  31,  iS81,  and  after 
the  examination  of  Robert  Black  in  open  court,  and  filing  the  testimony 
so  taken  of  said  Roberts  and  Black,  and  proceedings  having  been  duly 
adjourned  to  this  day.  And  after  hearing  Erc^tus  Cooke,  David 
Barnett  and  Hubert  G.  Hull,  Esqs.,  in  support  of  said  motion,  and 
Winchester  Britton,  Esq.,  and  Ward  &*  Jencks,  counsel  for  the 
respondents. 

Now,  on  motion  of  Herbert  G,  Hull,  the  attorney  for  the  relator. 

It  is  now  here  considered  and  adjudged  that  the  said  William 
Dwyerh^^  been  and  is  guilty  of  the  misconduct  and  contempt  alleged 
against  him,  and  has  been  and  is  guilty  of  a  wilful  disobedience  to  a 
lawful  mandate  of  this  Court,  to  wit,  in  wilfully  violating  the  injunc- 
tion order  granted  by  Hon.  Henry  A,  Moore,  County  Judge  of  Kings 
County,  on  the  twenty-sixth  day  of  December,  iS81,  in  the  aforesaid 
action. 

And  it  is  further  ordered  and  adjudged,  that  the  said  William 
Dwyer  for  his  said  misconduct  be  imprisoned  in  the  common  jail  of 
the  County  ol  Kings,  for  the  period  of  thirty  days;  and  it  is  further 

Ordered  and  adjudged  that  a  fine  of  two  hundred  and  fifty  (260) 
dollars  be  and  the  same  is  hereby  imposed  upon  him  for  his  said 
misconduct,  and  that  he  stand  committed  to  the  common  jail  of  the 
County  oiKingSj  there  to  remain  charged  upon  said  contempt,  until 
his  fine  imposed  as  aforesaid  shall  be  fully  paid,  not  exceeding  thirty 
days,  unless  he  shall  be  sooner  discharged  by  the  further  order  of  the 
court,  and  that  a  warrant  issue  to  carry  this  order  into  effect,  and 
that  such  fine  be  paid  to  the  Clerk  of  this  Court  and  to  be  disposed 
of  according  to  law. 

A  copy.  Chas,  B,  Elliott,  Clerk. 

Ponn  No.  6238. 
(Precedent  in  Sdmpson  v.  Putnam,  41  Vt.  243.) 

/  C.  Stimpson  et  al,  )  Court  0/  Chancery^ 

v.  f  Orleans  County. 

A.  W.  Putnam  et  al. )  December  Term,  i%67. 
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This  cause  having  been  fully  heard,  so  far  as  the  complaint  for  the 
contempt  is  concerned,  upon  the  proofs,  allegations  of  the  parties, 
and  the  argument  of  their  respective  solicitors,  and  having  been  duly 
considered  by  the  court,  it  is  adjudged  that  said  Alfred  W.  Putnam 
has  been  guilty  of  a  contempt  in  manner  and  form  as  alleged  in  the 
complaint  in  that  he  did  wilfully  violate  said  order  of  injunction  in 
said  complaint  referred  to  by  selling  and  removing,  or  causing  to  be 
removed,  into  the  province  or  dominion  of  Canada  and  beyond  the 
reach  of  the  process  of  this  court,  a  certain  steam-engine  and  elevator 
and  other  machinery  attached  and  connected  therewith,  included 
within  the  terms  of  said  injunction,  and  did  commit  other  waste  upon 
the  masonry  of  said  limekiln,  as  the  orators  have  complained  against 
him ;  and  it  is  considered  that  the  damage  to  the  orators,  by  the  de- 
fendant's said  unlawful  act,  is  the  sum  of  eleven  hundred  and  seventy 
dollars  {^lltO)^  and  said  Alfred  W.  Putnam  is  hereby  ordered  and 
decreed  to  pay  forthwith  to  the  clerk  of  the  court  of  chancery  in  the 
county  of  Orleans^  for  the  orators,  said  sum  of  eleven  hundred  and 
seventy  dollars,  with  the  costs  of  this  proceeding,  to  be  taxed  by  the 
clerk,  and  also  to  pay  to  said  clerk,  for  the  treasury  of  the  state  of 
Vermonty  the  sum  oi  fifty  dollars,  as  a  further  fine  on  this  behalf;  and 
it  is  further  ordered  and  decreed  that  said  Alfred  W,  Putnam^  in  de- 
fault of  immediate  and  full  payment  of  said  several  sums  of  money, 
be  committed  to  prison  in  the  common  jail  at  Irasburgh  in  said  Orleans 
county,  and  be  therein  confined  until  said  several  sums,  with  interest 
thereon  from  this  day,  together  with  cost  of  commitment  and  confine- 
ment in  jail,  shall  be  fully  paid. 

Done  in  court  this  1th  day  of  Aprils  a.  d.  \Z68, 

Benj,  ff.  Steele^  Chancellor. 

(8)  Mandamus.^ 

Form  No.  6939.* 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York^ 
"held  in  the  county  Court-house  of  Columbia  county,  in  the  city  of 
Hudson^  on  Xht  fourth  day  of  Aprils  i89^: 

Present  —  Hon.  Samuel  Edwards y  Justice. 

The  People  of  the  State  of  New  Yorky  ^ 

on  the  relation  of  John  I,  Piatt  and 

anothery 

against 
Prank  Ricey  Edward  WempUy  Charles 

P,   Tabor y  Elliot  F,  Danforth  and 

John  Bogart, 

Upon  the  order  of  this  court,  entered  herein  on  the  seventh  day  of 
December y  i89i,  wherein  it  was  ordered  that  a  writ  of  peremptory 
mandamus  issue  out  of  and  under  the  seal  of  this  court,  commanding 
and  requiring  the  defendants  herein,  the  state  board  of  canvassers, 
to  issue  a  certificate  of  election  to  the  office  of  senator  in  tYi^  fifteenth 

1.  See  also  a  form  in  Exp»  Rust,  38  9.  This  form  is  copied  from  the 
Tex.  344.  records  in  People  v.  Rice,  144  N.  Y.  349. 
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senatorial  district  of  this  state,  disregarding  the  so-called  return  of 

the  board  of  county  canvassers  of  the  county  of  Dutchess^  which  was 

signed  by  John  Mylod^  as  secretary  of  said  board  pro  tempore^  and  was 

not  signed  by  the  county  clerk  of  Dutchess  county,  or  certified  under 

the  seal  of  said  county  clerk,  but  that,  instead  thereof,  they  consider 

only  such  return  from  the  county  of  Dutchess  as  should  thereafter  be 

filed,  containing  the  signatures  of  the  clerk  of  the  county  of  Dutchess 

and  the  chairman  of  said  board  of  county  canvassers,  and  issued 

under  the  seal  of  the  said  county  clerk,  and  that  in  such  certificate 

of  election  the  said  defendants,  as  such  state  board  of  canvassers, 

should  certify  and  declare  that  the  person  who  appeared  upon  the 

certified  returns  and  statements  made  by  the  board  of  canvassers  of 

the  counties  of  Columbia^  Putnam  and  Dutchess,  in  pursuance  of  the 

statute  and  the  order  of  the  court,  to  have  received  the  greatest 

number  of  votes,   was  duly   elected   from  the  fifteenth  senatorial 

district. 

And  upon  the  order  entered  in  the  Court  of  Appeals  herein,  on 
December  29^  i8Pi,  as  embodied  in  the  remittitur  sent  from  that  court 
to  this  court,  wherein  it  was  ordered  and  adjudged,  and  the  said 
order  of  this  court  of  December  7,  i8Pi,  and  the  order  of  the  General 
Term,  affirming  the  same,  and  the  said  writ  itself  be  modified  by 
striking  out  the  provision  requiring  a  return  to  be  certified  by,  and 
to  come  from,  the  county  clerk  of  Dutchess  county,  and  issued  under 
the  seal,  and  that  the  said  order  so  appealed  from,  as  so  modified,  be 
affirmed  without  costs. 

And  upon  the  affidavits  oi  John  /.  Piatt,  Robert  F.  Wilkinson,  J, 
Rider  Cady^  Charles  P.   Cussum,  F.  E.   Smith,   C,  H.  Winslow,  and 
Alfred  R.  Conklin,  filed  in  the  office  of  the  clerk  of  Albany  county, 
I  June  9^  i8d^,  and  the  order  entered  herein  at  the  General  T^rm  of 

this  court,  December  6,  iS9S,  reserving  the  order  entered  herein  at  a 
Spea'a/ Term  of  this  court,  denying  the  motion  then  made  upon  the 
said  affidavits  by  the  relator,  for  an  order  requiring  the  defendants 
herein  to  show  cause  why  they  should  not  be  punished  as  for  a  con- 
tempt of  court,  and  granting  such  motion,  and  requiring  said  defend- 
ants to  show  such  cause  before  this  court  at  a  Special  Term  thereof, 
to  be  held  in  the  city  of  Hudson,  on  January  13,  i8P^. 

And  on  reading  and  filing  a  copy  of  the  appeal  book  on  said  appeal, 
and  a  certified  copy  of  such  order  of  the  General  Term,  and  notice  of 
filing  of  the  original,  and  of  the  application  so  to  be  made  on  January 
13,  iWJ^  before  this  court  at  a  Special  Term,  in  said  county  of  Co- 
lumbia, with  due  proof  of  service  thereof  upon  the  said  defendants 
herein. 

And  on  reading  and  filing  the  answer  of  the  said  defendants,  duly 
verified  by  each  of  them,  and  accepted-  as  affidavits  by  them  respec- 
tively, and  the  affidavits  of  J,  Newton  Fiero  and  John  J,  Hughes,  in 
opposition  to  the  motion. 

And  after  hearing  Mr.  John  Brooks  Leavitt,  of  counsel  for  the  rela- 
tor, for  the  motion,  and  Mr.  J.  Newton  Fiero,  of  counsel  for  the 
respondents,  opposed,  and  due  deliberation  had  thereon. 

And  it  appearing  that,  after  said  order  of  December  7,  iS91,  had 
been  filed,  and  pending  the  said  appeal,  by  the  defendants,  to  the 
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Court  of  Appeals^  from  the  order  of  the  GenercU  Term  affirming  said 
order  of  December  7,  i8Pi,  another  return  of  the  board  of  county 
canvassers  of  Dutchess  county  was  filed  pursuant  to  the  statute  and 
an  order  of  the  court  in  the  office  of  the  clerk  of  said  Dutchess  county, 
and  certified  copies  thereof  were  forwarded  by  him  to  the  Governor,  the 
Secretary  of  State  and  the  State  Comptroller,  pursuant  to  the  statute 
and  said  order,  and  the  said  certified  copies  of  such  return  were  taken 
from  their  possession,  and  other  certified  copies  of  the  same  return 
were  delivered  to  each  one  of  the  defendants  respectively  by  a  pri- 
vate citizen,  and  the  said  defendants  had  the  same  in  their  possession 
on  the  twenty-ninth  day  of  December ^  i8Pi,  at  the  meeting  held  by 
them  as  the  said  board  of  canvassers,  hereinafter  referred  to. 

And  it  appearing  that  upon  the  said  returns  made  by  the  board  of 
canvassers  of  the  counties  of  Columbia^  Putnam  and  Dutchess^  regard- 
ing the  aforesaid  return  signed  by  said  Mylod  as  one  of  them,  that 
one  Edward  B,  Osborne  had  received  the  greatest  number  of  votes 
for  the  office  of  senator  from  said  district;  and  that  upon  the  returns 
made  by  the  said  boards  of  county  canvassers  of  the  said  counties, 
considering  the  other  return  from  the  board  of  county  canvassers 
of  Dutchess  county  so  filed  as  aforesaid  after  the  said  order  of 
December  7,  i8Pi,  as  one  of  such  returns,  that  one  Gilbert  A,  Deane 
had  received  the  greatest  number  of  votes  for  said  office. 

And  it  further  appearing  that  on  the  twenty-ninth  day  of  December^ 
iSOly  after  the  rendition  by  the  Court  of  Appeals  of  its  decision,  upon 
the  appeal  to  it,  by  the  defendants  herein,  from  the  order  of  the 
General  Term  affirming  said  order  of  the  Special  Term  of  December 
7,  i89i,  and  before  the  judgment  of  said  Court  of  Appeals  herein 
was  made  the  judgment  of  this  court  by  filing  the  remittitur  and 
entering  thereon  the  usual  order  upon  the  remittitur,  making  the  said 
judgment  of  the  Court  of  Appeals  the  judgment  of  this  court,  and 
before  any  writ  of  mandamus,  in  pursuance  thereof,  was  issued  out  of 
and  under  the  seal  of  this  court,  pursuant  to  the  said  order  of  Decem- 
ber 7,  1 89/,  as  so  modified,  they,  the  said  defendants,  held  a  meeting 
for  the  purpose  of  canvassing  the  returns  made  by  the  boards  of 
canvassers  of  the  counties  of  Columbia^  Putnam  and  Dutchess^  for  the 
office  of  senator  in  the  fifteenth  senatorial  district,  and  thereupon 
that  they,  the  said  defendants,  did  regard  the  return,  hereinbefore 
called  the  Mylod  return,  and  did  not  consider  the  other  return,  here- 
inbefore mentioned,  which  had  thereafter  been  filed  pursuant  to  the 
statute  and  the  order  of  the  court,  as  aforesaid,  and  which  was  in  the 
possession  of  them,  the  said  defendants,  at  the  time  of  such  meeting, 
and  did  issue  their  certificate  of  election,  whereby  they  certified  and 
declared  that  said  Edward B,  Osborne  had  received  the  greatest  number 
of  votes  in  the  counties  of  Columbia^  Putnam  and  Dutchess  for  the 
position  of  senator  for  the  fifteenth  senatorial  district. 

And  it  appearing  that  defendants,  in  canvassing  the  said  returns 
from  said  counties  aforesaid,  and  in  issuing  their  certificate  of  elec- 
tion aforesaid,  were  guilty  of  the  offense  of  contempt  of  this  court, 
and  that  such  contempt  was  calculated  to  and  actually  did  defeat, 
impair  and  prejudice  the  rights  and  remedies  of  the  relators  herein; 
and  that  such  disobedience  was  not  wilful. 
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And  it  not  having  been  shown  that  any  actual  loss  or  injury  has 
been  produced  to  the  said  relators  by  reason  thereof,  and  due  proof 
having  been  given  to  the  complainant's  costs  and  expenses  in  prose- 
/  cuting  these  proceedings  to  punish  these  defendants,  for  such  con- 

tempt aforesaid,  including  a  reasonable  counsel  fee,  and  the  amount 
of  such  costs,  including  such  reasonable  counsel  fee,  being  the  sum  of 
$550,  and  the  amount  of  such  expense  being  the  sum  of  $^i.^<P, 
making  a  total  sum  of  $831.28^  as  the  amount  of  the  complainant's 
costs  and  expenses  herein. 

Now,  on  motion  of  Messrs.  Leavitt^  Woodb*  Kciih^  attorneys  for  the 
relators,  it  is  ordered  and  adjudged  as  follows: 

That  in  canvassing,  as  aforesaid,  the  said  election  returns  from 
the  fifteenth  senatorial  district  for  the  office  of  senator  for  that 
district,  on  December  29,  i8Pi,  and  in  issuing  their  certificate  of  elec- 
tion, in  which  they  declared  that  Edward  B.  Osborne  had  received 
the  greatest  number  of  votes  in  the  counties  of  Columbia,  Putnam 
and  Dutchess,  for  the  office  of  senator  from  said  district,  they,  the 
said  defendants,  were  guilty  of  contempt  of  this  court,  and  that  such 
contempt  was  calculated  to  and  actually  did  defeat,  impair,  impede 
and  prejudice  the  rights  and  remedies  of  the  relators  herein. 

And  it  is  further  ordered  and  adjudged  that  the  said  defendants, 
Frank  Rice,  Edward  Wemple,  Charles  F.  Tabor,  Elliot  F,  Danforth 
and  John  Bogart  be  and  they  are  hereby  fined  in  the  sum  of  $831,28, 
the  amount  of  the  complainant's  costs  and  expenses,  as  aforesaid,  and 
that  they  pay  the  said  sum  of  ^31,28  to  Messrs.  Leavitt,  Wood  &* 
Keith,  the  attorneys  for  the  relators  herein. 
'  Eater  in  Albany  county. 

Samuel  Edwards,  Justice  Supreme  Court. 

^  d*  Upon  Report  of  Refereeb  • 

I 

Fonn  No.  6340.1 

At  a  SpecicU  Term  of  the  Supreme  Court  held  at  the  Court-house  in 
the  City  of  Utica,  in  and  for  the  County  of  Oneida  and  State  of  New 
York,  on  the  16th  day  oi  June,  iS89. 

Present:  Hon.  Milton  If.  Merwin,  Justice  Presiding. 

Rozellen  Aldinger  ) 

vs.  > 

Emery  S.  Pugh.  ) 

The  People,  ex  rel,  Rozellen  Aldinger, 

vs. 
Stephen  /.  Pugh. 
An  action  having  been  commenced  in  this  court  by  Rozellen  Al- 
dinger, the  above  named  plaintiflf,  against  Emery  S,  Pugh,  the  above 
named  defendant,  for  the  purpose,  among  other  things,  of  restraining 
the  defendant  from  selling  and  disposing  of  a  quantity  of  hay  then 
situate  on  the  farm  of  the  plaintiff  in  the  town  of  Frankfort,  Herkimer 
county,  New  York,  and  the  said  plaintiff  having  on  the  seventh  day  of 

1.  This  form  is  copied  from  the  records  in  Aldinger  v.  Pugh,  132  N.  Y.  403. 
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December y  iS88y  duly  obtained  an  injunction  order  in  said  action  in 
and  by  which  the  said  defendant,  Emery  S.  Pugh^  and  his  servants, 
agents,  assistants  and  assigns,  and  each  of  them  were  ordered  and 
enjoined  during  the  pendency  of  the  action  or  until  the  further  order 
of  this  court  absolutely  to  desist  and  refrain  from  selling,  disposing 
of  or  drawing  away  any  of  the  hay  Qn  the  farm  mentioned  in  the 
complaint  in  said  action  which  the  defendant  had  leased  of  the  plain- 
tiff and  was  then  occupied  by  the  defendant,  situate  as  aforesaid  in 
the  town  of  Frankfort^  Herkimer  county  and  state  of  NewYork^  and 
the  summons  and  complaint  and  said  injunction  order,  together 
with  the  papers  upon  which  it  was  granted,  having  been  duly  served 
on  the  defendant  on  the  seventh  day  of  December^  iS88y  and  an  order  to 
show  cause  having  been  duly  granted  in  said  action  on  the  thirty-first 
day  of  December^  iS88y  directing  Emery  S.  Pugh^  the  said  defendant, 
Stephen  J.  Pugh^  Michael  Leary  and  the  Utica  and  Mohawk  Railroad 
Company^  and  each  of  them,  to  show  cause  at  the  Special  Term  of  this 
court,  held  at  the  court-house^  city  of  Utica^  New  York^  on  the  eighth 
day  oi  January^  iS89,  why  they  and  each  of  theiti  should  not  be  pun- 
ished for  their  alleged  contempt,  offenses  and  misconduct  for  having 
knowingly  and  wilfully  violated  said  injunction  order,  and  having,  on 
the  Piventy- second  and  the  twenty -fourth  day  of  December  ^  iS88y  drawn 
away  from  said  farm  and  disposed  of  a  quantity  of  the  hay  mentioned 
and  referred  to  in  said  injunction  order,  and  the  said  order  to  show 
cause  and  the  papers  upon  which  it  was  granted  having  been  duly 
served  on  each  of  said  parties,  and  upon  the  return  of  said  order  to 
show  cause,  Edward  Lewis  y  Esq.,  an  attorney  and  counsellor  at  law  of 
Utica^  New  York,  having  duly  appeared  for  said  Emery  S.  Pugh  and 
Stephen  J,  Pugh,  and  William  E,  Lewis  ^  Esq. ,  an  attorney  and  counsellor 
of  law,  of  said  city,  having  duly  appeared  for  said  Michael  Leary  and 
Utica  and  Mohawk  Railroad  Company ^  and  after  hearing  Henry  P,  &* 
James  Coupe  for  the  plaintiff  in  said  action  in  favor  of  the  relief  asked 
for  in  said  order  to  show  cause,  and  said  Messrs.  Lewis^  attorneys  for 
the  said  parties,  to  whom  the  order  was  directed,  in  opposition 
hereto,  and  said  matter  was  by  an  order  of  the  court  granted  that 
day,  duly  referred  to  Charles  G.  Irishy  Esq.,  a  counsellor  at  law  in 
the  city  of  Utica^  New  York^  as  referee  to  take  the  examination  or 
testimony  of  the  parties  to  this  proceeding  and  their  witnesses  of  the 
facts  charged  as  to  whether  defendant  violated  said  injunction  order, 
and  if  violated,  whether  such  violation  was  wilful,  and  whether 
Stephen  J,  Pugh^  Michael  Leary y  and  the  Utica  and  Mohawk  Railroad 
Company^  or  either  of  them,  knowingly  or  wilfully  violated  said 
injunction  order,  or  whether  they,  or  either  of  them,  aided  or  abetted 
the  defendant  in  violating  the  same  in  the  removing  from  the  farm 
of  the  plaintiff,  situated  in  the  town  of  Frankfort^  Herkimer  county. 
New  Yorky  on  the  twenty-second  and  twenty-fourth  days  of  December^ 
iS88y  a  quantity  of  hay,  in  violation  of  said  injunction  order,  and  the 
value  of  the  hay  drawn  away  from  said  farm,  if  any,  and  if  said 
injunction  order  was  so  violated  by  said  parties,  or  either  of  them, 
did  the  same  defeat,  impede,  impair  or  prejudice  the  rights  of  the 
plaintiff  in  the  action,  and  to  what  extent,  and  the  damages  sustained 
by  the  plaintiff,  and  that  he  report  said  facts  and  return  the  testi- 
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xsLorxy  taken  by  him,  together  with  his  opinion,  to  the  Supreme  Court, 
and     ^^  said  referee,  having  been  duly  attested  by  said  parties  and 
thei*"    witnesses,  and  having  duly  made  his   report  thereon  to  this 
couiirt,  in  which  he  states  that  in  his  opinion  the  said  Stephen  J.  Pugh 
on    the  twenty -second  and  twenty-fourth  days  of  December^  iSSS^  drew 
from,  said  premises  eleven  tons  of  hay  of  the  value  of  $132,  and  that 
by  said  removal   the  defendant,  Emery  S,  Pugh,  and  said  Stephen/. 
Ftd^^i  and  each  of  them  knowingly  and  wilfully  violated  said  injunc- 
tion order;  the  defendant  in  permitting  the  said  Stephen/.  Pugh  to 
so  remove  said  hay,  and  the  said  Stephen  J,  Pugh  in  aiding  and  abet- 
ting and  assisting  the  defendant  to  remove,  and  draw  away  and  dis- 
pose of  the  said  hay,  the  same  being  a  part  of  the  hay  referred  to  in 
and    restrained  by  said  injunction  order,  and  that  they  and  each  of 
them  should  be  punished  therefor. 

And  the  said  referee  having  further  reported  that  in  his  opinion 

the  order  to  show  cause  should  be  dismissed  as  to  Michael  Leary  and 

the   ZJtica  and  Mohawk  Railroad  Company,  and  a  motion  having  been 

made  at  a  Special  Term  of  this  court,  held  at  the  court-house  in  the 

city  of  Syrcuuse,  New  York,  on  the  twenty-fifth  day  of  May,  iS89,  for 

an  order  confirming  said  report  of  the  referee  and  adjudging  the 

defendants  Emery  S.  Pugh  and  Stephen  J.  Pugh  guilty  of  contempt 

for  having  wilfully  violated  said  injunction  order  as  above  charged 

and  alleged  and  punishing  them  therefor  by  fine  or  imprisonment  or 

^-^^^,  and  that  a  commitment  issued  against  them  accordingly;  and 

|he  Court  having  ordered  said  matter  to  Mr.  Justice  Merwin  at  this 

term  of  court,  and  the  matter  having  been  duly  brought  to  a  hearing, 

7^^    after  reading  and  filing  the  report  of  said  referee,  dated  May 

S^^*  iS89,  and  the  testimony  taken  by  them,  the  affidavit  of  Henry 

'  Caupe,  verified  May  17th,  iS89,  the  written  opinion  of  the  Court, 

^^Ttjin,  Justice;  Special  Term,  January  8th,  iSS9,  disposing  of  the 

^»^^ter  which  came  up  on  the  order  to  show  cause,  the  affidavits  of 

rf^^f^'f'^'  Lewis,  verified  May  16th,  iS89,  and  after  hearing  IVm,  E, 

j^^^'^  in  favor  of  confirming  said  referee's  report  as  to  the  Utica  and 

^  ^^^wk  Railroad  Company  and  Michael  Leary,  and  Henry  E.  &*  James 

i^^i^^^  plaintiff's  attorneys,  in  favor  of  the  motion  above  mentioned, 

^    -^ward  Lewis  in  opposition  hereto  — 

^  "^^   IS  hereby  considered  and  adjudged  that  the  defendants -^w/ry 

^  '    -^^Mgh  and  Stephen  J,  Pugh  are  guilty  of  a  contempt  in  having 

ifi   ^"^^^ingly  and  wilfully  disobeyed  the  said  injunction  order  granted 

ef^  ^^.id  action.     The  said  Emery  S,  Pugh  in  causing  and  permitting 

jx^  \^^'^  of  the  tons  of  the  hay  mentioned  in  and  restrained  by  said 

/►^^  Action,  of  the  value  of  %1S2,  to  be  removed,  drawn  away  and  dis- 

/fee»     ^^  of  while  said  injunction  order  was  in  force,  to  wit,  on  the 

S^^.^^ ^-second  and   twenty-fourth  days  ol  December,  iS88.      The  said 

o^^^^^-^n  J.  Pugh,  in   having  with  full  knowledge  of  said  injunction 

i^j^^T,  of  its  contents,  and  of  the  ser\Mce  of  it  on  the  said  defendant, 

t^^^'^^  acting  as  the  agents,  servant  and  assistant  of  the  said  defend- 

^^^->  aided   and  abetted  the  said  defendant,  Emery  S.  Pugh,  in  said 

^t:\DOvingy  drawing  away  and  disposing  of  said  eleven  tons  of  hay  on 

^t  said    twenty- second 2SiA  twenty-fourth  days  of  December,  iS88,  and 

that  said    violation  of  said  injunction  order  was  calculated  to  and 

297  Volume  5. 


CONTEMPT.  6241. 

pede,  impair  and  prejudice  the  righu  and  reme- 
said  action. 

lered  and  adjudged  and  ordered  that  the  said 
'4plitn  J.  Pugh  pay  a  fine  of  %100  referee's  fees, 
counsel  fees  and  %10  costs  of  this  motion,  in  all 
land  seventy- sevetf  dollars  ($/77),  to  be  paid  to 
'ftlUn  Aldinger,  to  satisfy  her  costs  and  expenses 
that  they  stand  committed  to  the  common  jail 
1  said  fine  be  paid. 

ed  and  adjudged  that  the  said  order  to  show 
:eedings  against  MUhael  Leary  and  Utica  and 
tfiar^  be  and  the^  are  hereby  dismissed,  and 
aid  action,  said  Rotellen  Aldinger,  pay  to  them 
UiamE.  Ltwis,  Esq.,  $/0  costs  on  said  order  to 
losts  of  reference,  and  %10  costs  of  this  motion ; 
rsC$*3) 

7.  Commitment.' 

For  Contempt  In  Facie  Curia. 

Form  N«.  6341. 
dent  in  Hill  v.  Crandall,  5a  111.  7i.)< 


ite  ot  Illimns  to  the  Sheriff  of  said  County: 
9th  day  of  August,  a.  d.  186^,  while  Edward  W. 
ustices  of  the  peace  in  and  for  said  county,  was 
i  motion  made  before  him  for  a  continuance  of 
at  his  office  in  Joliet,  wherein  Jacob  PowUs  was 
■  Noabes  the  defendant,  Charles  A,  Hill,  attorney 
,  did  wilfully  and  contemptuously  resist  said 
:  had  given  him,  the  said  Charles  A.  Hill,  notice 
lad  been  granted,  and  being  ordered  by  the  said 
ed  to  do  so,  and  said  that  the  said  justice  could 
."  And  whereas,  the  said  Charles  A.  Hillyis& 
by  the  said  justice  and  required  to  answer  for 
)  show  cause  why  he  should  not  be  convicted 
lake  any  defense  except  to  deny  the  jurisdiction 
d  did  not  make  any  apology  for  his  said  con- 
e  said  justice  did  thereupon  convict  the  said 
1  contempt,  and  adjudge  and  determine  that  he 
rs,  and  that  he  be  committed  to  the  common 
til  he  pay  the  said  fine,  or  until  he  be  discharged 

!:lyTna  v.  Ken-  ceedinK  for  contempt  is  in  thenaturc  of 
re  Clayton,  59  a  criminal  proceeding,  aad  when  a  per- 
ien,  137  Mo.  son  is  guiliyof  contempt  in  opencoun, 
5  Hill  (N.  Y.)  before  a  justiceof  the  peace,  tbe  juslice 
o,  3  Browne  may  direct  his  warrant  for  the  arrest  of 
the  offendertothe  sheriff  of  thecounlf. 
ase  ihat  a  pro-     Hili  v.  Crandall,  53  111.  70. 
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by  due  course  of  law.  We  therefore  command  you,  the  said  sheriff, 
to  take  the  said  Charles  A.  Hilly  and  deliver  him  to  the  keeper  of  the 
common  jail  of  said  county,  together  with  this  warrant;  and  you,  the 
said  keeper,  are  hereby  required  to  receive  him  into  your  custody  in 
the  said  jail,  and  him  there  safely  keep  until  he  pay  the  said  fine,  or 
until  he  shall  be  discharged  by  due  course  of  law.  Hereof  fail  not  at 
jour  peril. 
Given  under  my  hand  and  seal  this  21st  day  of  August y  a.  d.  i^8. 

E.  W.  Crandall,  J.  P.     (seal) 

Form  No.  6242. 
(Precedent  in  Morrison  v.  McDonald^  si  Me.  S5i.) 

State  of  Maine,  Penobscot ^  ss.  Whereas  at  a  municipal  court  for  the 
city  of  Bangor y  in  the  county  of  Penobscot^  holden  at  said  Bangor ^  on  the 
twenty- first  day  of  January ^  a.  d.  18^. 

Reuben  S.  Prescott  appeared  with  a  commission  from  the  Governor, 
and  having  been  duly  qualified  as  recorder  of  said  Court,  and  also  with 
a  notice  from  the  Secretary  of  State  directed  to  Samuel  Morrison,  noti- 
fying him  that  Reuben  S.  Prescott  of  Bangor  had  by  the  Governor,  with 
the  advice  and  consent  of  Council,  been  duly  appointed  recorder  in  his 
stead,  and  had  been  commissioned  accordingly,  which  said  notice  was 
read  by  said  Prescott  in  the  hearing  of  said  Morri^on^  and  delivered  to 
him  in  hand  by  said  Prescott,  Whereupon  the  Court  directs  said  Pres- 
eott  to  take  charge  of  the  papers  and  records  of  said  Court,  and  said 
Prescott  attempting  to  take  charge  of  the  same  is  resisted  by  said 
Morrison^  and  the  said  Samuel  Morrison  claiming  to  be  Recorder  of  said 
Court,  and  not  recognizing  the  authority  of  the  Governor  and  Council 
to  remove  him  in  the  manner  they  have  exercised  said  authority ;  there- 
fore the  Court  order  and  direct,  that  the  said  -^^c^rrij^^  be  committed 
to  the  common  jail  in  Bangor  m  said  county  for  contempt  of  Court  by 
indecent  behavior  in  thus  withholding  the  records  and  resisting  the 
Recorder  of  said  Court,  and  thus  insulting  said  Court  and  obstructing 
it  in  the  due  and  lawful  exercise  of  its  duties,  against  the  peace  of  said 
State. 

Wherefore  in  the  name  of  said  State,  you  are  commanded  to  convey 
the  said  Samuel  Morrison  to  the  common  jail  in  said  Bangor  and  there 
deliver  him  to  the  keeper  thereof  with  this  precept;  and  the  said 
keeper  is  alike  commanded  to  receive  the  said  Morrison  into  his  cus- 
tody in  said  jail,  and  him  there  keep  for  want  of  sureties,  or  until  he 
be  otherwise  discharged  by  due  course  of  law. 

Witness,  John  McDonald,  our  said  Judge,  at  Bangor  aforesaid,  this 
twenty- first  day  of  January,  a.  d.  i8^P. 

/?.  S.  Prescott,  Recorder. 

Form  No.  6343. 
(Precedent  In  People  v,  Sheriflf,  7  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  97.)' 

The  People  of  the  State  of  Neiv  York,  to  the  Sheriff  of  the  City  and 
County  of  New  York,  greeting: 

1.  This  commitment  is  regular  and  sufficient  in  form,  and  contains  the  cause 
of  the  alleged  contempt  plainly  charged  therein. 
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Whereas,  in  a  certain  action  pending  in  the  Court  of  Common  Pleas* 
for  the  city  and  county  of  New  York^  between  John  IT.  McCunn  and 
James  Moncriefy  plaintiffs,  and  John  McKechniCy  defendant,  for  the 
recovery  of  a  certain  lot  of  land  in  the  said  city  of  New  York^  one 
John  F,  Bettz  had  been  examined  upon  the  trial  thereof  as  a  witness 
for  the  defendant,  and  upon  such  examination  had  sworn  that  he 
claimed  the  title  to  the  said  land;  that  the  said  defendant  was  his 
tenant,  and  that  he,  the  said  BettZy  was  defending  the  said  action  as 
the  landlord  of  the  said  defendant,  and  being  asked  whether  he  had 
in  his  possession  any  old  deeds,  leases  or  assignments  relating  to  the 
said  land,  and  having  answered  that  he  had  received  from  his  grantors 
a  certain  lease  and  other  papers  which  he  had  kept  in  his  possession 
until  a  few  days  before  the  said  trial,  when  he  had  delivered  them  to 
John  W.  Mitchelly  his  attorney,  and  the  attorney  of  the  said  defend- 
ant in  the  said  action ;  and  being  asked  to  produce  the  said  old  lease 
and  other  papers,  answered  that  he  was  unable  to  do  so  because  they 
were  in  the  possession  of  the  said  Mitchell^  who  was  then  in  court, 
acting  as  the  attorney  and  counsel  of  the  defendant  in  the  said  trial. 
And  whereas  the  said  John  W,  Mitchell^  who  is  a  counsellor  of  the 
Supreme  Court  of  the  State  of  New  York^  and  of  the  Court  of  Common 
Pleas  of  the  city  and  county  of  New  York^  and  counsel  for  the  defend- 
ant in  the  said  action,  pending  in  the  said  Court  of  Common  PleaSy 
between  John  IT,  McCunn  and  James  Moncrief  plaintiffs,  and  John 
McKechniCy  defendant,  being  then  placed  under  examination,  as  a 
witness  for  the  plaintiff  in  the  said  action,  upon  the  trial  thereof  be- 
fore the  said  Court  of  Common  Pleas^  at  a  special  term  thereof,  held  at 
the  City  Hall  of  New  Yorky  on  the  22d  day  of  May^  i85<9,  was  asked  a 
question  material  and  pertinent  to  the  issue,  wherein,  that  is  to  say, 
whether  he  had  in  his  possession  any  deed,  lease,  or  other  papers 
delivered  to  him  by  one  John  F,  Bettz,  And  whereas  the  said  John 
W.  Mitchell  said  he  could  not  state  whether  there  was  any  such  deed, 
lease  or  other  papers,  without  looking  at  a  bundle  of  papers  then 
being  in  court  and  in  his  possession,  and  thereto  brought  by  him. 
And  whereas  the  said  John  W,  Mitchell  was  thereupon,  during  the 
sitting,  and  in  the  presence  of  the  court,  and  by  the  direction  of  the 
said  court,  directed  to  look  at  said  bundle  of  papers,  for  the  purpose 
of  answering  the  said  question,  which  he  refused  to  do;  and  whereas, 
after  having  so  declined  to  make  such  examination,  and  pending  the 
consideration,  by  the  court,  of  a  motion  for  his  commitment,  then  to 
the  said  court  made,  upon  the  ground  of  such  refusal,  he,  the  said 
John  IV.  Mitchell,  gave  the  said  lease  and  other  papers  to  his  client, 
with  instructions  to  take  them  from  the  said  court  to  the  office  of  his 
counsel;  and  whereas  the  examination  of  the  said  J//*/r^// being  by 
regular  adjournment  of  the  said  trial,  continued  on  the  27th  May^ 
aforesaid,  he  was  then  examined,  and  admitted  that  he  had  in  his 
possession  the  paper  thus  received  from  the  said  Bettz,  and  he  was 
then  asked  whether  he  would  state  what  said  papers  were,  and  he 
answered  that  he  could  not,  without  examining  them;  and  he  was 
then  asked  whether  he  would  look  at  the  papers,  and  state  what  they 
were,  so  far  as  to  identify  them,  and  he  answered  that  he  would  not; 
and  he  was  then  asked  to  look  at  the  papers,  and  state  what  they 
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iwrcre,  and  he  refused  to  do  so,  though  thereto  required  by  the  court ; 
3.nd  he  was  further  asked  to  produce  the  said  papers,  and  though 
required  by  the  court  to  do  so,  refused,  and  gave  as  his  reasons  for 
refusing,  that  to  answer  would  be  a  breach  of  his  privilege  as  attor- 
ney for  the  defendant;  and  whereas  all  the  said  questions  were  ma- 
terial and  pertinent  to  the  issue  in  the  said  action ;  and  whereas  it 
3.ppears  that  the  said  John  W.  Mitchell^  before  his  said  examination, 
^viras  duly  served  with  a  subpoena  duces  tecum  requiring  him  to  appear 
on  the  days  and  at  the  times  and  places  aforesaid,  and  produce  the 
said  papers,  and  has  been  paid  his  fees  thereon ;  and  whereas  the  said 
JTohn  IV.  MiUhel/hsLS  thus  been  guilty  of  contemptuous  behavior  in  the 
immediate  view  and  presence  of  the  said  Court  o/ Common  PUas^  during 
its  sitting,  tending  directly  to  interrupt  its  proceedings,  and  impair 
tlie  respect  due  to  its  authority ;  and  whereas  the  aforesaid  misconduct 
of  the  said  Mitchell  was  calculated  to  impair  or  defeat  the  rights  of 
the  plaintiff  in  the  said  action ;  and  whereas  the  said  John  W,  Mitchell^ 
for  the  cause  aforesaid,  was  adjudged  to  be  guilty  of  contempt  of  the 
S3id  court.  Now,  therefore,  you  are  hereby  ordered  to  take  the  body 
of  said  John  W,  Mitchell^  and  commit  him  to  the  common  jail  of  the 
cziy  and  county  of  New  York,  and  there  keep  him  in  prison  for  the 
space  of  ten  days,  or  until  he  be  sooner  discharged  according  to  law. 
Witness,  John  R.  Brady,  Judge  of  the  said  Court  of  Common  Pleas, 
of  the  City  Hall,  in  the  city  of  New  York,  the  27th  day  of  May,  iS58. 

Nathaniel  Jarvis,  Clerk. 

Form  No.  6244. 
(Precedent  Xn  Inre  Stokes,  5  S.  Car.  71.)" 

^tate  of  South  Carolina,  \  ^^  r*-      ^  r-^.,-* 
Greenville  County.  j  ^"  ^'^'"''^  ^''''^^' 

R.  H.  Earle,  plaintiff, 
against 
Edward  F.  Stokes,  defendant. 

A  notice  having  been  made  by  the  Court  on  the  26th  day  oi  July, 
A.  D.  1^72,  that  the  defendant  herein  should  appear  before  this  Court 
and  answer  such  questions  as  may  be  propounded  to  him,  touching 
his  property,  and  the  said  defendant  refusing  to  be  so  sworn  and 
answer,  it  is  ordered  that  he  be  held  by  the  Sheriff  in  close  confine- 
ment until  such  time  as  he  shall  make  such  answer. 

T.  H.  Cooke. 
September  12,  iS73. 

b.  For  Failure  to  Obey. 

(1)  Decree  in  Chancery. 

Form  No.  6245. 
(Precedent  in  Stimpson  v.  Putnam,  41  Vt.  244.) 

State  of  Vermont,      \  To    any  sheriff    or    constable    in  the  state, 
Orleans  County,  ss.  J      greeting: 

1.  The  petitioner's  motion  for  discharge  from  detention  under  and  by  virtue 
of  this  warrant  was  denied. 
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By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded to  attach  the  body  oi. Alfred  IV.  Putnam^  of  Newport  in  said 
county,  and,  unless  he  shall  forthwith  pay,  or  cause  to  be  paid,  the 
several  sums  of  money  in  the  foregoing  decree  of  the  court  of  chan- 
cery ordered  to  be  paid,  the  said  Alfred  JV.  Putnam  having  been 
adjudged  guilty  of  a  contempt  as  is  therein  set  forth,  you  will  proceed 
and  commit  the  said  Putnam  to  prison  in  the  common  jail  in  Iras- 
Imrgh  in  said  Orleans  county,  and  you  will  lodge  with  the  keeper  of 
said  prison  a  true  and  attested  copy  of  this  precept  and  of  the  fore- 
going decree;  and  the  keeper  of  said  prison  is  commanded  to  receive 
the  said  Putnam  within  said  prison,  and  to  keep  and  hold  him  as  a 
prisoned  within  said  prison  until  he  shall  pay  said  several  sums,  inter- 
est and  cost,  as  in  said  decree  required. 

Given  under  my  hand,  at  Newport  in  the  county  of  Orleans,  this 
7th  day  of  April,  a.  d.  1^8. 

Benj,  If,  Steele,  Chancellor. 

(2)  Injunction. 

Form  No.  6246. 

(Precedeot  in  Matter  of  Sloan,  5  N.  Mex.  638.) 

The  Territory  of  New  Mexito  to  Francisco  Chavez,  sheriff  of  the 
county  of  Santa  Fe,  greeting: 
Whereas  on  the  l^th  day  of  November,  iWO,  an  injunction  was 
issued  out  of  the  district  court  of  Santa  Fe  county  enjoining  and 
restraining  yi7^«  H,  Sloan,  George  Z.  Wyllys  and  Teodoro  Martinez^ 
both  individually  and  as  members  of  the  board  of  county  commis- 
sioners of  said  Santa  Fe  county,  their  agents,  servants,  or  ordering 
or  causing  to  be  made  or  delivered,  any  certificate  of  election  to 
the  offices  of  members  of  the  house  of  representatives  of  the  legisla- 
tive assembly  of  the  territory  of  New  Mexico,  and  of  member  of  the 
council  of  said  legislative  assembly,  to  any  person  or  persons  other 
than  Benjamin  M,  Read,  Joseph  B.  Mayo,  and  Thomas  B.  Catron,  and 
from  making,  or  causing  to  be  made,  any  record  of  the  result  of  their 
canvass  of  the  election  returns  of  the  election  held  in  said  county  of 
Santa  Fe  on  the  ith  day  of  November,  iS90,  until  the  further  order 
of  said  district  court  in  the  premises.  And  whereas,  on  the  17th  day 
oi  January,  iS91,  there  was  filed  in  the  office  of  the  clerk  of  said 
court  the  petition  of  the  said  Thomas  B.  Catron,  setting  forth  that 
the  said  John  H,  Sloan  and  Teodoro  Martinez,  two  of  the  defendants 
in  said  injunction  proceedings,  wholly  disregarding  the  injunction  so 
issued  as  aforesaid,  did,  on  the  6th  day  of  December,  iS90,  sitting  as  a 
board  of  canvassers  of  said  county,  canvass  the  returns  of  the  general 
election  held  in  said  county  on  the  4lh  day  of  November,  iWO,  and 
did  on  said  5th  day  of  December,  iS90,  make,  order,  and  deliver  a 
certificate  of  election  to  the  offices  of  members  of  the  house  of  repre- 
sentatives of  the  legislative  assembly  to  persons  other  than  the  said 
Benjamin  M.  Read,  the  sdAd  Joseph  B,  Mayo  and  the  said  Thomas  B, 
Catron,  to  wit,  to  one  Charles  F.  Easley,  to  one  Thomas  P.  Gable,  and 
to  one  Romulo  Martinez;  the  said  Easley  and  the  said  Gable  receiving 
certificates  of  election  to  the  office  of  member  of  the  house  of  repre- 
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.  sentatives  of  the  legislative  assembly,  and  the  said  R4>fnulo  Martinez 

1  receiving  a  certificate  to  the  office  of  member  of  the  council  of  said 

legislative  assembly;  and  praying  that  that  court  cause  attachments 
10  issue  for  the  arrest  of  the  said  John  H,  Sloan  and  Teodoro  Martinez 
for  contempt.     Whereupon  such  proceedings  were  had  by  the  said 
court  that  on  January  20^  iS91,  after  attachments  had  been  issued 
by  said  court  against  the  said  JoAn  H,  Sloan  and  Tcodoro  Martinez^ 
and  after  the  bodies  of  the  said  Sloan  and  the  said  Martinez  had  been 
presented  before  the  said  court  by  you,  the  said  sheriff,  they  being 
accompanied  by  counsel,  and  after  a  full  hearing  of  counsel,  the  said 
John  H,  Sloan  and  Teodoro  Martinez  were  adjudged  guilty  of  con- 
tempt of  this  court  in  issuing  and  delivering  a  certificate  of  election 
\o  Romulo  Martinez,  and  in  making,  or  causing  to  be  made,  a  record  of 
the  result  of  their  canvass  of  the  returns  of  the  election  held  in  said 
county  of  Santa  Fe  on  the  Jiih  day  oi November^  iS90,  and  the  punish- 
ment of  each  of  said  defendants  was  assessed  to  a  fine  oi  fifty  dollars 
for  each  of  the  said  several  contempts,  making  a  total  of  two  hundred 
dollars  against  each  of  said  defendants :     Now,  therefore,  you,  the 
said  sheriff  of  Santa  Fe  county,  are  hereby  commanded  that  of  the 
lands  and  tenements,  goods  and  chattels,  of  John  H.  Sloan,  in  your 
county,  you  cause  to  be  made  the  sum  of  two  hundred  dollars  fine, 
and  seventeen  dollars  and  forty-five  cents  costs  of  suit,  which,  by  the 
said  judgment  of  the  said  district  court  on  the  20th  day  of  January, 
i8Pi,  the  territory  recovered  against  the  said  John  H.  Sloan  and  in 
default  of  the  prompt  payment  of  the  said  sum  by  the  said  John  If. 
Sloan  that  you  confine  the  body  of  the  said  John  H.  Sloan  >n  the 
common  jail  of  said  county  until  said  fine  and  costs  are  fully  paid 
and  satisfied^  and  due  return  made  of  this  writ,  with  your  proceed- 
ings thereon. 

Witness  the  Honorable  Edward  P.  Seeds,  associate  justice  of  the 
nt^eme  court  of  the  territory  of  New  Mexico,  and  judge  of  the  first 
indicial  district  court  thereof,  and  the  seal  of  said  district  court,  this 
fOth  day  oljofmary^  iS91. 

A.  E.  Walker,  Clerk,    (sbal) 

(8)  Order  to  Pay  Money  to  Receiver. 

P^rm  No.  6247. 
(Precedent  in  Cartwrigbt's  Case,  114  Mass.  237.) 

To  the  sheriff  of  our  county  of  Suffolk,  his  deputies,  and  the  keeper 
of  our  common  jail  in  Boston  in  said  county.  Greeting. 
(seal)  Whereas,  by  the  consideration  of  onr  Supreme  Judicial 
Court,  holden  at  Boston,  within  and  for  our  said  county  of  Suffolk,  on 
the  second  Tuesday  of  September,  eighteen  hundred  and  seventy-three,  1 
John  W.  Cartwright,  of  said  Boston,  was  adjudged  to  be  guilty  of  con- 
tempt of  our  said  court,  for  having  disobeyed  an  order  made  in  a 
cause  pending  in  our  said  court  by  one  of  the  justices  thereof,  and  for 
having  unlawfully  appropriated  to  his  own  use  a  portion  of  the  assets 
of  the  Hide  &*  Leather  Insurance  Company,  one  of  the  parties  to  said 
cause,  in  the  hands  of  the  receivers  appointed  in  said  cause  by  our 
said  court,  the  said  John  W.  Cartwright  being  one  of  the  said  re- 
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ceivers;  and  on  xht  fifty-ninth  day  of  the  session  of  our  said  court, 
being  the  third  day  of  January  in  the  year  eighteen  hundred  and 
seventy-four^  was  sentenced  for  his  said  misconduct  to  suffer  imprison- 
ment in  our  said  jail  for  the  term  of  six  months,  unless  he  shall  be 
sooner  discharged  by  the  further  order  of  our  said  court: 

We  therefore  command  you,  the  said  sheriff  and  deputies,  forth- 
with to  convey  and  deliver  into  the  custody  of  the  keeper  of  our  said 
jail  the  body  of  the  said  John  IV.  Cartwright,  And  you,  the  keeper 
of  our  said  jail,  are  hereby  required  to  receive  the  body  of  the  said 
John  W.  Cartwrighty  and  cause  him  to  be  confined  in  our  said  jail  for 
the  full  term  of  six  months,  unless  he  shall  be  thence  sooner  dis- 
charged by  the  further  order  of  our  said  court. 

And  for  so  doing,  this  shall  be  your  warrant.  And  you  are  to. 
make  a  return  of  this  warrant,  with  your  doings  thereon,  to  the  officer 
of  the  clerk  of  the  said  Supreme  Judicial  Court  at  Boston  aforesaid. 

Witness,  Horace  Gray^  Esquire,  chief  justice  of  said  court.  Dated 
at  Boston  aforesaid  the  third  day  of  January  in  the  year  of  our  Lord 
eighteen  hundred  and  seventy-four^  and  sealed  with  the  seal  of  the 
said  court. 

George  C.  IVilde,  Clerk. 

V  e.  By  Canal  Commissionen. 

Form  No.  6248. 

(Precedent  in  People  v.  Learned,  5  Hun  (N.  Y.)  627.)* 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County  of 
Albany^  greeting: 
Whereas,  in  a  certain  investigation  of  the  affairs  of  the  canals  of 
the  State  of  New  York  pending  before  a  commission  appointed  to 
investigate  the  affairs  of  the  canals  of  the  State,  duly  appointed 
under  and  by  virtue  of  the  authority  of  the  legislature  of  the  State 
of  New  Yorky  one  Henry  D.  Denison  had  two  certain  contracts  with 
the  people  of  the  State  of  New  York  for  the  performance  of  work 
upon  the  canals  of  the  State,  one  of  said  contracts  being  for  the  per- 
formance of  work,  between  Port  Schuyler  and  the  lower  Mohawk 
aqueduct,  and  the  other  of  said  contracts  being  for  the  performance 
of  work  at  Utica^  from  the  eastern  limits  of  the  city  of  Utica  to  the 
junction  of  the  Chenango  canal.     And,  whereas,  the  said  commission 
was  investigating  the  subject  of  the  said  contracts  of  the  said  Henry 
D,  Denison,     And,  whereas,  the  said  Henry  D,  Denison  had   been 
duly  subpoenaed  to  attend  before  such  commission,  to  give  such 
information  touching  the  subject  of  the  inquiry  of  said  commission 
as  might  be  in  his  possession,  and  had  been  further  ordered,  by  said 
subpoena,  to  bring  with  him  before  said  commission  all  his  books  and 
papers  relative  to   his  contracts  with   the  State  to  be  performed 
between  Port  Schuyler  and  the  lower  Mohawk  aqueduct,  and  at  UUca^ 
from  the  eastern  limits  of  the  city  of  Utica  to  the  junction  of  the 
Chenango  canal,  and  had  been  paid  his  fees  upon  said  subpcena. 

1.  This  commitment  was  authorized  by  N.  Y.  Laws  (1875),  c.  91,  which  act 
was  held  to  be  constitutional. 
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And,  whereas,  the  said  Henry  D,  Denisan  did  appear  before  said 
commission^  said  commission  being  then  duly  organized  and  holding 
a  regular  meeting  to  investigate  the  afifairs  of  the  canals  of  the 
State,  on  the  Hih  day  oi  July^  i875,  and  did  then  and  there  admit 
and  declare  that  he  had  in  his  possession  books  and  papers  relative 
to  his  said    contracts  with   the   State  for  work   to   be   performed 
between  Port  Schuyler  and  the  lower  Mohawk  aqueduct,  and  at  Uticay 
from  the  eastern  limits  of  the  city  to  the  junction  of  the  Chenango 
canal,  and  did  then  and  there,  in  the  immediate  presence  of  said 
commission,  wilfully  refuse  to  produce  said  books  before  said  com- 
mission, and  to  obey  such  subpoena. 

And,  whereas,  the  said  Henry  D.  Denison  has  thus  been  guilty  of 
wilful  disobedience  of  process  lawfully  issued  by  said  commission  to 
investigate  the  affairs  of  the  canals  of  the  State,  and  of  contemptuous 
behavior  in  the  immediate  view  and  presence  of  said  commission 
during  its  sitting,  tending  directly  to  interrupt  its  proceedings  and 
impair  the  respect  due  to  its  authority. 

And,  whereas,  the  aforesaid  misconduct  of  the  said  Henry  D, 
Denison  is  calculated  to  impair  or  defeat  the  rights  of  the  State  in 
said  investigation. 

And,  whereas,  the  said  Henry  D.  Denison^  being  now  here  before 
this  commission,  has,  for  the  causes  aforesaid,  been  adjudged  guilty 
of  contempt  of  the  said  commission,  now,  therefore,  you  are  hereby 
ordered  to  take  the  body  of  the  said  Henry  D,  Denison  and  commit 
him  to  the  common  jail  of  the  county  of  Albany ^  and  there  keep  him 
imprisoned  until  he  shall  have  consented  to  produce  and  shall  pro- 
duce to  and  before  this  commission  all  his  books  and  papers  relative 
to  contracts  with  the  State  for  work  to  be  performed  between  Port 
Schuyler  and  the  lower  Mohawk  aqueduct,  and  at  Utica^  from  the 
eastern  limits  of  the  city  to  the  •  junction  of  the  Chenango  canal,  not 
exceeding  thirty  days. 

Witness  the  hands  of  this  commission,  affixed  hereto  at  the  present 
sitting  of  this  commission  appointed  to  investigate  the  affairs  of  the 
canals  of  the  State,  at  the  capital,  in  the  city  oi  Albany^  the  Hih  day 
oi/uiy,  iS75. 

John  Bigelow, 

D,  Magone. 

A,  E.  Orr, 

JohnD,  VanBuren^  Jr. 

Commissioners. 

8.  Criminal  Proseoutlon.^ 

1.  For  statutes  relating  to  the  punish-  Minnesota.  —  Stat.    (1894),   g§    6407, 

menc  of  contempts  as  misdemeanors  6819. 

see  as  foUows:  Montana.  —  Pen.  Code  (1895),  §§  293, 

Anuma.  —  Pen.  Code  (1887),  §§  250,  1223. 

1035.  Mew  York.  —  Birds.  Rev.  Stat.  (1896), 

CaHfornia.  —  Pen.   Code  (1897),   §§  p.  635,  §  23. 

166,657,658,  1331.  North  Dakota,  —  Rev.    Codes  (1895), 

Idaho.  —  Rev.  Stat.  (X889),  §  6529.  §§  7015,  7687. 

Michigan.  —  How.  Anno.  Stat.  (1882),  Oklahoma.  —  Stat   (1893),    g§    2039, 

1 7239.  2556. 
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Form  No.  6249.' 

In  the  Court  of  Sessions  of  the  county  of  Albany. 

Oi/une  Term  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-four. 
City  and  County  of  Albany^  ss  : 

The  jurors  for  the  people  of  the  State  of  New  Yorky  in  and  for  the 
body  of  the  City  and  County  of  Albany ^  being  then  and  there  sworn 
and  charged  upon  their  oath, 

Present,  That  on  the  twenty-fifth  day  of  Aprils  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-four^  at  the  city  and 
county  aforesaid,  a  certain  writ  of  the  people  of  the  State  of  New 
York,  called  a  subpoena,  was  duly  and  lawfully  issued  and  tested 
by  and  in  the  name  of  T  R.  Westbrook^  one  of  the  justices  of  the 
Supreme  Court  of  said  state,  on  the  day  and  at  the  city  aforesaid, 
which  said  writ  was  directed  to  Frank  R.  Sherwin^  by  the  name  of  F. 
R.  Sherwin,  and  by  which  said  writ  he  was,  in  the  name  of  said  peo- 
ple, commanded  that  laying  aside  all  pretenses  and  excuses  what- 
soever, he  appear  in  his  proper  person  before  the  Court  of  Oyer  and 
Terminer,  to  be  held  at  the  City  Hall  in  the  City  of  Albany,  in  and 
for  said  County  of  Albany^  on  the  eighteenth  day  of  May,  eighteen 
hundred  and  seventy-four,  at  three  o'clock  in  the  afternoon  of  that  day, 
then  and  there  to  testify  and  give  evidence  on  behalf  of  said  people 
concerning  a  certain  indictment  to  be  tried  in  said  court  against 
Charles  If.  Phelps  ioT  grand  larceny  No.  2\  that  the  said  writ  of  sub- 
poena was  on  the  first  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-four,  at  the  City  of  Netv  York,  in  the 
said  State  of  New  York,  exhibited  to  the  said  Frank  R.  Sherwin  and 
duly  served  upon  him  the  said  Frank  Sherwin,  and  a  copy  of  the 
said  writ  was  then  and  there  delivered  to  the  said  Frank  R.  Sherwin 
and  left  with  him,  who  then  and  there  had  notice  to  appear  and  give 
evidence  according  to  the  exigency  of  said  writ.  Yet  the  said  Frank 
R.  Sherwin,  continuing  and  intending  to  impede  and  obstruct  the 
due  course  of  justice,  unlawfully  and  wilfully  disobeyed  the  said  writ 

Utah.  —  Rev.  Stat.   (1898),   §§  4491,  thority  has  been    contemned,  the  ad- 

4492.  ministration  of  public  justice  assailed, 

Wisconsin. — Sanb.  &  B.  Anno.  Stat,  and  its  power  despised.     For  such  an 

(1889),  4503.  offense  the  guilty  party  may  be  pun- 

1.  This  form  is  copied  from  the  rec-  ished  by  indictment,  although  the  court 

ords   in  People  v.  Mead,  92  N.  Y.  415,  whose  order  has  been  disobeyed   may 

wherein   it  was  held   that  it  was   not  take    the    indignity    in    silence.     The 

necessary  to  the  validity  of  the  indict-  statute   has   made   such    disobedience, 

ment  that  the  accused  should  first  have  when  wilful  in  its  character,  an  offense 

been  duly  adjudged  in  contempt  by  the  against  the  people,  and  not  left  it  de- 

court  whose  process  he  disobeyed.    The  pendent  upon  the  action   or  nonaction 

two  proceedings  are  wholly  independ-  of  the  specific  judge   or  court.      The 

ent  of  each  other.     One  who  disobeys  statute  contemplates    that   both    rem- 

the   lawful  order  of  a  court  not  only  edies,  or  either,  may  be   pursued.     If 

offends  against  the  dignity  of  the  par-  the  court  has  first  moved  and  proceeded 

ticular  tribunal,  but  also  against   the  against  the  offender  by  attachment  and 

public  law.     The  particular  court  may  inflicted  punishment,  he  may  neverthe- 

pass  over  the  contempt  and  suffer  its  less   be   indicted  for  the  same  wrong, 

order   to   be  spurned,   but  the  offense  but  in  that  event  the  sentence  is  to  be 

against  the  people  remains.     Their  au-  affected  by  the  previous  punishment. 
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of  subpoena,  and  did  not  appear  before  the  said  Court  of  Oyer  and 
Terminer^  holden  at  the  time  and  place  specified  in  the  said  writ  of 
subpoena,  to  testify  to  the  truth  and  give  evidence  before  the  said 
court  on  the  trial  of  said  bill  of  indictment  so  preferred  against  the 
said  Charles  H.  Phelps^  to  the  great  hindrance  and  delay  of  public 
justice,  in  contempt  of  the  court  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  the 
people  of  the  State  of  New  York  and  their  dignity. 

Second  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present: 

That  on  the  twenty-fifth  day  of  April  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four^  at  the  city  and  county  afore- 
said, a  certain  process,  commonly  called  a  subpoena,  was  duly  and 
lawfully  issued  by  Nathaniel  C.  Moak^  the  District  Attorney  of  the 
County  of  Albany^  in  support  of  the  foreclosure  of  a  certain  indict- 
ment then  pending  in  the  Court  of  Oyer  and  Terminer  in  and  for  said 
county  against  Charles  H,  Phelps  for  grand  larceny  No,  ^,  and  sub- 
scribed by  the  said  district  attorney,  and  tested  by  and  in  the  name 
of  T.  R.  Westbrooky  one  of  the  justices  of  the  Supreme  Court  of  said 
State,  on  the  day  and  at  the  city  aforesaid,  which  said  process  of  sub- 
poena was  directed  to  Frank  R,  Sherwin,  by  the  name  of  F,  R,  Sher- 
win,  and  by  which  said  process  of  subpoena  he  was,  in  the  name  of  the 
people  of  the  State  of  New  Yorky  commanded  that,  laying  aside  all 
pretenses  and  excuses  whatsoever,  he  appear  in  his  proper  person  be- 
fore the  Court  of  Oyer  and  Terminer  to  be  held  at  the  City  If  all  in  the 
City  of  Albany^  in  and  for  said  County  of  Albany^  on  the  eighteenth  day 
of  Mayy  eighteen  hundred  and  seventy-four^  at  three  o'clock  in  the  after- 
noon of  that  day,  then  and  there  to  testify  and  give  evidence  on  behalf 
of  said  people  concerning  a  certain  indictment  to  be  tried  in  said  court 
against  Charles  If,  Phelps  for  grand  larceny  No,  2\  that  the  said  process 
of  subpoena  was,  on  \ht  first  day  of  May^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four^  at  the  City  of  New  York,  in 
the  said  State  of  New  York,  exhibited  to  the  said  Frank  R,  Sherwiny 
and  duly  served  upon  him,  the  said  Frank  R.  Sherwiny  and  a  copy  of 
the  said  subpoena  was  then  and  there  delivered  to  the  said  Frank  R, 
Sherwiny  and  left  with  him,  who  then  and  there  had  notice  to  appear 
and  give  evidence  according  to  the  exigency  of  said  process  of  sub- 
poena. Yet  the  said  Frank  R,  Sherwiny  contriving  and  intending  to 
impede  and  obstruct  the  due  course  of  justice,  unlawfully  and  wil- 
fully disobeyed  the  said  process  of  subpoena,  and  did  not  appear 
before  the  said  Court  of  Oyer  and  Terminer  holden  at  the  time  and 
place  specified  in  the  said  process  of  subpoena,  to  testify  to  the  truth 
and  give  evidence  before  the  said  court  on  the  trial  of  said  bill  of 
indictment  so  preferred  against  the  said  Charles  If.  PhelpSy  to  the 
great  hindrance  and  delay  of  public  justice  in  contempt  of  the  court 
aforesaid,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the  people  of  the  State  of  New  York 
and  their  dignity. 

Nathaniel  C,  Moaky  District  Attorney. 
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II.  CONTEMNOR'S  DEFENSES  AND  REMEDIES. 

1.  Answers. 

a.  To  Rule  to  Show  Cause  or  AttaehmentJ 

Form  No.  6250. 
(Precedent  in  In  re  Ayers,  123  U.  S.  456.)* 

Answer  of  Defendant,  R.  A.  Ayers, 
The  answer  of  R,  A,  Ayers^  Attorney-General  of  the  State  of  Vir* 
giniay  to  a  rule  awarded  against  him  by  this  honorable  court. 
To  the  Honorable  Judge  of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia: 
By  an  order  entered  in  the  chancery  cause  oi  James  P.  Cooper 
et  als.  against  Morton  Marye  and  others^  summoning  him  to  show 
cause  why  he  should  not  be  fined  and  imprisoned  for  disobeying  the 
injunction  heretofore  awarded  in  said  suit,  restraining  him  and  others 
from  instituting  the  suits  required  by  an  act  of  the  General  Assembly 
of  Virginia^  entitled  "  An  act  to  provide  for  the  recovery  by  motion 
of  taxes  and  certain  debts  due  the  Commonwealth,  for  the  payment  of 
which  papers  purporting  to  be  genuine  coupons  of  the  Common- 
wealth have  been  tendered,"  approved  May  12,  1887,  by  instituting 
a  suit  against  the  Baltimore  and  Ohio  Railroad  Co.^  respondent, 
answering,  says  that  he  admits  that  he  instituted  the  suit  against  the 
Baltimore  and  Ohio  Railroad  Company  to  recover  taxes  due  by  it  to 
the  State  of  Virginia  after  he  had  been  served  with  the  injunction 
order  in  this  case ;  that  he  instituted  the  said  suit  because  he  was  there- 
unto required  by  the  act  of  the  General  Assembly  of  Virginia  afore- 
said, and  because  he  believed  this  court  had  no  jurisdiction  whatever 
to  awarded  the  injunction  violated.  Respondent  disclaims  any 
intention  to  treat  the  court  with  disrespect,  and  states  that  he 
has  been  actuated  alone  with  the  desire  to  have  the  law  properly 
administered. 

R,  A.  Ayers^  Att  y-Gen*l  of  Virginia. 
Subscribed  and  sworn  to  before  me  this  8th  day  of  October,  iS87» 

M.  F,  Pleasants,  Clerk. 

b.  To  Interrogatories. 

Form  No.  625 z.* 

(^Title  of  court  and  cause  as  in  Form  No,  6^2^S) 

The  defendants  herein,  except  defendant  Richard  S.  Roberts,  sever- 

1.  Sec  also  various  forms  of  answers  orders  forbidding  the  suits,  for  bring- 
in  the  following  cases:  Martin  v.  Burg-  ing  which  defendants  are  charged  with 
wyn,  88  Ga.  78;  Shirk  v.  Cox,  141  Ind.  contempt,  they  were  not  guilty  of 
301;  Haskett  v.  State,  51  Ind.  176;  contempt.  See  also,  in  regard  to  want 
Whittem  v.  State,  36  Ind.  196;  Winslow  of  jurisdiction  as  a  defense*  People  v. 
V,  Nayson,  113  Mass.  411;  In  re  Robin-  O'Neil,  47  Cal.  109;  Brown  v.  Moore, 
son,  117  N.  Car.  535;  Boyett  v.  61  Cal.  432;  State  v,  Smithers,  14  Kan. 
Vaughan,  89  N.  Car.  27;  Young  v.  629;  Matter  of  Morton,  10  Mich.  208; 
Cannon,  2  Utah  577.  Forrest  v.  Price,  52  N.  J.  Eq.  16;  Hol- 

8.  It  was  held  in  this  case  that  as  the  man  v,  Austin,  34  Tex.  668. 

circuit  court  had  no  power  to  make  the  8.  This  form  is  copied  from  the  record 
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%  claiming  and  protesting  that  the  facts  hereby  declared  by  the 
^swer  to  the  interrogatories  propounded  to  them  under  the  order  of 
^his  court,  made  and  entered  on  the  ninth  day  oi  January^  iS82,  con- 
stitute no  contempt  of  court,  each  for  himself  answers  said  interroga- 
tories as  follows: 

To  the  First  Interrogatory.    I  was,  on  the  J!rs/  day  of  January^ 

iS81^  to  and  including  the  thirty-first  day  of  December ^  iSSX  one  of 

the  aldermen  of  the  city  of  Brooklyn\  and  I,  said  William  Dwyer^  was 

elected  as  such  in  the  second  ward ;  and  I,  the  said  John  McCarthy ^ 

Iras  elected  as  such  in  the  fifth  ward;  and  I,  the  said  James  Kane^ 

iras    elected  as  such  in  the  sixth  ward;  and  I,  the  said  James  Weir^ 

Jr, ,   was  elected  as  such  in  the  eighth  ward ;  and  I,  the  said  Daniel 

0'C7€^^nell^  was  elected  as  such  in  the  ninth  ward;  and  I,  the  said 

-f^^^/s/i  Casey ^  was  elected  as  such  in  the  tenth  ward;  and  I,  the  said 

J'€f^p^^^  Donovan^  was  elected  as  such  in  the  twelfth  ward ;  and  I,  the 

said      William  J.  LePine^  was  elected  as  such  in  the  thirteenth  ward; 

aiici    I,  the  said  Felix  W,  Doyle^  was  elected  as  such  in  iki^  fourteenth 

^ard  ;  and  I,  the  said  William  Allison^  was  elected  as   such  in  the 

fif^^^^h  ward;  and  I,  the  said  Philip  Schmitt^  was  elected  as  such 

^^      "tFi€  sixteenth  ward;    and   I,    the    said    William  H.   Waters^  was 

eleoted  as  such  in   the    seventeenth  ward;   and  I,  the  said   Thomas 

-^*^*c^^^j,  was  elected  as  such  in  the  eighteenth  ward;  and  I,  the  said 

^^^^^^min  B.  Seaman^  was  elected  as  such   in  the  twenty-third  ward ; 

*f*^      I,   the   said  Patrick  Kelly ^  was  elected  as  such  in  the  twenty^ 

pae^'^j^  ^ard;  and  I,  the  said  Thomas  Armitage^  was  elected  as  such 

>«^  t:!:^^  twenty-fifth  ward. 

-  -^    '^as,  during  the  time  mentioned  in  said  interrogatory,  a  member 
^^,^Ji«  common  council  of  the  city  of  Brooklyn, 

^*<>  the  Second  Interrogatory.    I  was  so  served,  and  in  the  manner 
*^^^ilied  in  said  second  interrogatory. 

*  o  the  Third  Interrogatory.  It  was  not.  When  such  adjourn- 
°^^^t  was  made  on  December  21  thy  iS81,  1  had  fofmed  no  purpose 
^^■^  the  subject.  I  had  not  then  determined  how  I  should  vote  if 
^*^  resolution  should  be  at  said  adjourned  meeting  put  upon  its 
^^^•^.ge.    Nor  did  I  know  that  it  would  be  then  put  upon  its  passage. 

^o  the  Fourth  Interrogatory.    Not  to  mv  knowledge. 
L   j*  o  the  Fifth  Interrogatory.  I  did  attend  said  meeting,  and  it  was 
j^!i5^     ^t  ten  o'clock  in  the  forenoon  of  said  thirty-first  day  of  December y, 


CO 


^         -    the  first  paragraph  of  the  Sixth  Interrogatory.     There  was  a 
jl^^ion  made  to  take  from  the  table  a  communication  from  the  mayor^ 
^  ^  Improving  such  a  resolution,  by  William  Dwyer. 

o  the  second  paragraph  of  the   said  Sixth  Interrogatory.  Such 
<^unication  was  the  disapproval  by  the  mayor  of  such  a  resolution. 
o  the  paragraph  of  the  Seventh  Interrogatory.  There  was  a  motion 
^  to  adopt  said  resolution  by  William  Dwyer, 
^  the  paragraph  of  said  Seventh  Interrogatory.  Said  resolution 
ived  a  two-thirds  vote,  and  I  voted  in  the  affirmative  on  its  adop- 

,Y^  ^^^  case  of  People  ».  Dwyer,  90  N.    6224.     For  other  answers  to  interroga- 
^'^'^.  For  the  interrogatories  to  which    tories  see  Stuart  v.  People,  4  111.  395; 
t«  the  answer  see  supra^  Form  No.     People  v.  Pearson,  4  III,  270. 
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tion,  and  each  of  the  persons  named  as  defendant  herein  voted  in  the 
affirmative,  seventeen  in  all. 

To  the  Eighth  Interrogatory.  Such  motion  wafi  made  and  was  lost. 
I  voted  in  the  negative  on  said  motion,  and  each  of  the  persons  named 
as  defendant  herein  so  voted. 

James  Kane  {and  signature  of  fourteen  others,) 
State  of  New  York, ) 
County  of  Kings^      \  ss. 
City  of  Brooklyn,      \ 

William  Dwyer^  John  McCartyy  fames  Kane,  fames  Weir,  fr,,  Daniel 
O' Connelly  Philip  Casey,  James  Dowroan,  William  f,  LePine,  Felix  W, 
Doyle,  William  Allison,  Philip  Schmitt,  William  H,  Waters,  Thomas 
Bowers,  Benjamin  B,  Seaman,  Patrick  f,  Kelly  and  Thomas  K,  Armitage, 
being  duly  severally  sworn,  each  for  himself  respectively  deposes  and 
says,  that  he  is  one  of  the  defendants  in  th€  above  entitled  proceed- 
ings, and  that  the  foregoing  answers  (by  him  signed)  to  the  several 
interrogatories  propounded  to  him  in  said  proceedings  are  true  to  the 
best  of  his  knowledge  and  belief. 

fames  Kane  {and  signature  of  fourteen  inkers,) 

Severally  sworn  to  before  mt,fanuary  10th,  i8^. 

William  M.  Summers, 
Notary  Public,  Kif^s  Co.,  N.  Y. 

%.  Petition  for  Roirooatiom  of  Order  of  Dottmitment.^ 

Form  No.  6252. 
t^v^c^^i^t  hi  £xp.  Terry,  zaB  U.  S.  699.^ 

In  the  Cireuit  Court  of  the  United  States,  Jfinth  Circuit,  Northern 
District  of  California. 

In  the  Matter  of  Contempt  of  David  S.  Terry. 
To  the  Honorable  Circuit  Court  aforesaid: 

The  petition  of  David  S.  Terry  respectfully  represents: 

That  all  the  matters  and  transactions  occurring  in  the  said  court 
on  the  Sd^^Y  of  September,  inst^  upon  which  the  order  in  this  matter 
was  based,  your  petitioner  did  not  intend  to  say  or  do  anything  dis- 
respectful to  said  court  or  the  judges  thereof,  or  to  any  one  of  them; 
that  when  petitioner's  wife,  the  said  Sarah  Althea  Terry,  first  arose 
from  her  seat,  and  before  she  uttered  a  word,  your  petitioner  used 
every  effort  in  his  power  to  cause  her  to  resume  her  seat  and  remain 
quiet;  and  he  did  nothing  to  encourage  her  in  her  acts  of  indis- 
cretion; when  this  court  made  the  order  that  petitioner's  wife  be 
removed  from  the  court-room,  your  petitioner  arose  from  his  seat 
with  the  purpose  and  intention  of  himself  r^noving  her  from  the 
court-room,  quietly  and  peaceably,  and  had  no  intention  or  design 
of  obstructing  or  preventing  the  execution  of  the  said  order  of  the 
court;  that  he  never  struck  or  offered  to  strike  the  United  States 
marshal  until  the  said  marshal  had  assaulted  himself,  and  had  in  his 

1.  See  also  a  form  in  Tolleson  v»  this  petition,  or  any  other  relief,  and 

People^s  Sav.  Bank,  85  Ga.  176.  an  application    for  a  writ  of  habeas 

%.  The    circuit    court  declined    akid  corpus  was   denied    by  the    sufyreme 

refused  to  grant  the  relief  prayed  for  in  court. 
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presence  violently,  and,  as  he  believed,  unnecessarily,  assaulted  peti- 
tioner's wife. 

Your  petitioner  most  solemnly  avers  that  he  neither  drew  or 
attempted  to  draw  any  deadly  weapon  of  any  kind  whatever  in  said 
court-room,  and  that  he  did  not  assault  or  attempt  to  assault  the 
United  States  marshal  with  any  deadly  weapon  in  said  court-room  or 
elsewhere. 

And  in  this  connection  he  respectfully  represents  that  after  he  had 
left  said  court-room  he  heard  loud  talking  in  one  of  the  rooms  of  the 
United  States  marshal,  and  among  the  voices  proceeding  therefrom 
he  recognized  that  of  his  wife,  and  he  thereupon  attempted  to  force 
his  way  into  said  room  through  the  main  office  of  the  United  States 
marshal ;  the  door  of  this  room  was  blocked  with  such  a  crowd  of 
men  that  the  door  could  not  be  closed;  that  your  petitioner  then  for 
the  first  time  drew  from  inside  his  vest  a  small  sheath  knife,  at  the 
same  time  saying  to  those  standing  in  his  way  in  said  door,  that  he 
did  not  want  to  hurt  any  one;  that  all  he  wanted  was  to  get  in  the 
room  where  his  wife  was;  the  crowd  then  parted^  and  your  petitioner 
entered  the  doorway,  and  there  saw  a  United  States  marshal  with  a 
revolver  in  his  hand  pointed  to  the  ceiling  of  the  room;  some  one 
then  said,  "  Let  him  in,  if  he  will  give  up  his  knife,"  and  your  peti- 
tioner immediately  released  hold  of  the  knife  to  some  one  stand- 
ing by. 

In  none  of  these  transactions  did  your  petitioner  have  the  slightest 
idea  of  showing  any  disrespect  to  this  honorable  court  or  any  of  the 
judges  thereof. 

That  he  lost  bis  temper  he  respectfully  submits,  was  a  natural  con- 
sequence of  himself  being  assaulted  when  he  was  making  an  honest 
effort  to  peacefully  and  quietly  enforce  the  order  of  the  court  so  as 
to  avoid  a  scandalous  scene,  and  of  seeing  his  wife  so  unnecessarily 
assaulted  in  his  presence. 

Wherefore  your  petitioner  re^>ectfully  requests  that  this  honorable 
court  may,  in  the  light  of  the  facts  herein  stated,  revoke  the  order 
made  herein  committing  him  to  prison  for  six  months. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  September  12,  iS8S. 

t David  S.  Terfy.V- 

8.  Order  DiseharfflAg  from  Imprisonmontb 

Form  No.  6253. 

(Precedent  in  £jr/.  Ireland,  38  Tes.  35a) 

The  State  of  Texas. 

K,^    -the  District  Court  of  Guadalupe  County,  and  Jdh^  P.  {jt&rion^ 
^         Sheriff  of  said  County,  greeting: 

X*   The  siffoatureof  the  petitioner  does  btit  tke  verification  is  omitted  from  the 

i»ot  atppear  in  the  reported  case,  but  has  reported  ease.     For  the  form  oi  a  veri- 

been  a.dded  to  render  the  form  complete,  fication  in  a  particular  jurisdiction  con- 

H-  This  petition  was  duly    verified,  suit  Uie  title  Vskifigaifions.  . 
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Before  omt  Supreme  Court  on  the  ninth  day  of  May^  iZ72^  the  appli- 
cants, upon  petition  for  habeas  corpus,  in  the  case  of  Ex  parte  John 
Ireland,  W.  P,  H,  Douglass,  John  P.  White,  IV.  M.  Rust,  IV.  E.  Good- 
rich, W.  H.  Burgess  and  Alex.  Henderson,  to  revise  or  reverse  your 
judgment  in  relation  to  said  parties  was  determined,  and  therein  our 
Supreme  Court  made  its  order  in  these  words: 

**No.  1085,  This  day  came  the  sheriflf  of  Guadalupe  county,  in 
obedience  to  the  writ  awarded  in  this  cause,  and  brought  with  him 
the  prisoners,  John  Ireland,  IV.  P.  H.  Douglass,  John  P.  White,  W.  M. 
Rust,  W.  E.  Goodrich,  W.  H.  Burgess,  and  Alex.  Henderson,  and 
having  made  his  return  writ,  George  F.  Moore  and  W.  M.  Walton^ 
Esquires,  appeared  in  behalf  of  the  applicants,  and  B.  Trigg,  Esquire^ 
District  Attorney  Twenty-seventh  Judicial  District,  appeared  in  behalf 
of  the  State;  and  the  petition  of  the  appellants,  the  writ  and  return^ 
with  the  evidence  introduced,  having  been  submitted  to  the  court, 
because  it  appears  to  this  court  that  said  applicants  are  illegally 
restrained  of  their  liberty;  it  is  ordered  by  the  court,  that  they  be 
discharged  from  the  custody  of  the  sheriff  of  Guadalupe  county,  and 
that  they  be  restored  to  their  liberty;  and  this  decision  be  certified 
below  for  observance." 

Wherefore  we  command  you  to  observe  the  order  of  our  said  Supreme 
Court  in  this  behalf,  and  in  all  things  to  have  it  duly  recognized,, 
obeyed  and  executed. 

Witness  the  Hon.  Lemuel  D.  Evans,  Presiding  Judge  of  our  said 
Supreme  Court,  with  the  seal  thereof  annexed,  at  Austin,  this  ninth 
day  of  May,  a.  d.  iZ72. 

(seal)  W.  p.  De  Normandie,  Clerk. 

4.  Pardon. 

Form  No.  6254. 
(Precedent  in  Exp.  Hickey,  4  Smed.  &  M.  (Miss.)  753.) 

Albert  G.  Broum,  Governor  of  the  State  of  Mississippi. 
To  the  Sheriff  of  Warren  County,  Greeting: 

Whereas  it  appears  from  a  certified  copy  of  certain  proceedings 
had  in  the  circuit  court  of  the  county  of  Warren  in  this  state,  to  wit, 
on  the  80th  October,  l^J^^,  that  Walter  Hickey  was  by  the  order  and 
sentence  of  the  presiding  judge  of  said  court,  committed  to  jail  for 
Jive  months,  and  fined  in  the  sum  oi  five  hundred  dollars,  and  directed 
to  be  detained  in  prison  until  said  fine  and  costs  be  paid,  for  an 
alleged  contempt  of  court;  and  whereas  it  appears  from  the  proceed- 
ings aforesaid,  that  said  contempt  consisted  in  certain  newspaper 
publications  made  by  said  Walter  Hickey,  on  the  10th  oi  June,  18^ 
and  not  alleged  to  have  been  in  any  wise  done  or  committed  in  the 
presence  of  said  court,  or  in  its  hearing,  and  whereas,  by  the  26th 

1.  It  was  held  in  this  case  that  under  treason    and  impeachment,"    he    had 

the  constitution  of  the  state  of  Mis^  power  to  pardon  a  contempt  committed 

Hssippi  conferring  upon   the  governor  against  a  circuit  court,  and  to  release 

"'  power  to  grant  reprieves  and  par-  and  remit  the  sentence  of  fine  and  im> 

dons,  and  to  remit  fines  in  all  criminal  prisonment  inflicted  upon  the  offender, 
and    penal  cases,  except  in  those  of 
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section  of  the  circuit-court  law  of  this  state,  page  486,  (How.  & 
Hutch.  Digest,)  **  the  said  court  shall  have  power  to  fine  and  imprisoa 
any  person  who  may  be  guilty  of  a  contempt  of  the  court,  while  sit- 
ting either  in  the  presence  or  hearing  of  such  court,  provided  that 
such  fine  shall  not  exceed  one  hundred  dollars,  and  no  person  for 
such  contempt  shall  be  imprisoned  for  a  longer  period  than  the  term 
of  the  court  at  which  the  contempt  shall  have  been  committed." 
And  whereas  it  now  appears  that  the  said  Walter  Hickcy  has  been 
committed  for  a  longer  period  than  the  term  of  the  court,  fined  in  a 
greater  sum  than  one  hundred  dollars  for  an  offense  not  alleged  to 
have  been  committed  in  the  presence  or  hearing  of  said  court,  nor 
during  the  sitting  of  said  court,  and  this  at  a  term  subsequent  to  that 
at  which  the  offense  was  said  to  have  been  committed;  and  whereas 
there  is,  in  this  proceeding  an  exercise  of  judicial  power  over  the 
liberty  and  property  of  the  citizen,  not,  as  I  conceive,  warranted  by 
the  constitution  and  laws  of  the  land ;  and  whereas  a  large  number 
of  citizens  have  appealed  to  me  to  interpose  the  executive  clemency 
in  this  case;  now,  therefore,  I,  Albert  G.  Brown^  Governor  of  the 
State  of  Mississippi^  by  virtue  of  the  power  in  me  vested,  by  the  loth 
section  of  the  fifth  article  of  the  constitution,  do  grant  to  the  said 
Walter  Hickey^  a  full  and  free  pardon,  and  do  moreover  direct  the 
sheriff  of  Warren  county  forthwith  to  set  him  at  liberty. 

Given  under  my  hand,  and  attested  by  the  great  seal  of  the  state,. 
)  at  the  city  of  Jackson^  November  the  ISthy  x8^ 

A.  G,  Brown. 
(seal)  By  the  Governor, 

William  Hemingway^  Secretary  of  State. 

6.  Writ  of  Prohibition  Forbidding  Commitment. 


\ 


Form  No.  6255. 
(Precedent  in  People  v.  Mayer,  71  Hun  (N.  Y.)  183.)* 


t  In  the  name  of  the  People  of  the  State  of  New  York, 


To  Alexander  U,  Mayer^  Esq.,  a  commissioner  appointed  by  the- 
Superior  Court  of  the  city  of  Baltimore: 
Whereas,  It  doth  appear  to  our  Supreme  Court  of  the  State  of 
New  York  that  you,  as  commissioner  appointed  by  the  Superior 
Court  of  the  city  of  Baltimore^  are  about  to  issue  a  process  for  con- 
tempt against  one  of  the  citizens  of  our  said  State  of  New  York,  by 
name  Daniel  S.  Toy^  for  refusal  to  answer  certain  interrogatories 
proposed  by  you,  as  such  commissioner,  to  the  said  Daniel  S.  Toy; 
and  whereas,  it  further  appears  that  said  Daniel  S,  Toy  is  a  minister 
of  the  gospel  and  clergyman  of  the  Baptist  Q^\az\i\  and  whereas,  it 

1.  It  was  held  in  this  case  that  when  mitting  the  relator  to  prison  for  refus- 

a  hearing  upon  the  meriu  has  been  had  ing  to  answer  interrogatories  calling 

upon  the  return  of  an  order  to  show  for  the  disclosure  of  a  privileged  com- 

cause  why  a  writ  of  prohibition  should  munication,  and  it  appears  that  only  a 

not  issue  to  prevent  a  commissioner  ap-  question  of  law  is  involved,  it  is  proper 

Minted  by  a  court  of  another  state  to  issue  a  peremptory  writ  instead  of  aa 

flora  oppressively  and  Illegally  com-  alternative  wriL 
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further  appears  to  our  Suprtme  Court  of  the  State  of  New  York  that 
the  declarations,  if  any,  were  made  in  the  nature  of  a  confession  to 
the  said  Daniel  S.  Toy^  as  such  minister  of  the  gospel  under  a  course  of 
discipline  prescribed  by  the  Baptist  church,  to  which  religious  body 
the  said  Rev.  Daniel  S,  Toy  belongs. 

Now,  therefore,  we  command  you,  Alexander  U.  Mcyer^  as  such 
commissioner,  appointed  by  the  Superior  Court  of  the  city  of  Balti- 
morey  that  you  do  refrain  from  issuing  any  commitment  for  contempt 
or  from  doing  any  act  to  compel  the  said  Daniel  S.  Toy  to  answer 
such  interrogatory,  or,  in  any  way,  interfere  with  the  liberty  of  said 
Daniel  S,  Toy. 

In  witness  whereof  we  have  hereunto  affixed  the  seal  of  our 
Supreme  Court  this  lltA  day  of  February^  iB9S. 

(seal)  /.  O.  Dykmau,  J.  S.  C. 
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CONTINUANCES    AND    ADJOURN- 
MENTS. 

By  Charles  C.  Moors. 

m 

I.  NOTICE  OF  MOTION  FOR  COKTINUARCB,  31^- 

II.  MOTION  FOR  CONTINUANCE,  316. 

III.  AITIDAVIT  FOR  CONTINUANCE,  3x7. 
1.  J^or  Want  of  Preparatum^  317. 
».  For  Public  ExcitemerU  andPrejudkt^  319. 
s.  For  Absence  of  Counsel^  320. 

a.  In  Generaly  320. 

b.  Associate  Counsel^  321. 

c.  In  Attendance  upon  LegisJaturCy  323. 
(n  By  Party,  323. 

21  By  Aitorneyy  324. 
^3)  By  Agenty  326. 
For  Absence  of  Party y  327. 

tf.  Needed  as  a  Witness ^  327. 

b,  Ntedtd  for  Assistance  and  Adme^  ii&^ 
5.  J^i^  Absence  of  Witness^  331. 

a.  /«  General^  331. 

^.  Precedents y  358. 
e.  For  Absence  of  Documents^  405. 
7.  0«  Account  of  Another  Suit  Pending^  406. 
s.  /V?r  Surprise  at  Trials  407. 

a.  ^  Amendment  of  Pleadings^  407. 

^.  J^  Suppression  of  Deposition^  410. 

r.  By  Forged  Written  Evidence ,  411. 
».  Additional  or  Amended  A ffidcmty  4tQ. 

lY.  CERTIFICATE  OF  PHTSIOAN,  413* 

V.  8TIPUIAT10N  FOR  CONTINUANCE,  414- 

I.  In  General^  414. 

31.  Injustice's  Courts  414. 

VI.  COUNTER  AFFIDAVITS,  414. 

-f   TII.  ORDER  W  CONTINUANCE,  a^6. 

▼in.  ORDER  SETTINO  ASIK  ORDER  FOR  CONTDfUANCE,  417. 

DL  ADJOURNMENTS,  4i3. 
I.  /«  General,  418. 
n.  Directing  Ckerk  to  Adfomm^  4c  9. 

a.  Gentrally^  419. 

^.  .Z^^'  ^aiZ,  419. 

^.  By  Tekgram^  420. 
s.  Justice's  Docket  Entry  ^  4^0. 
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OROSS.REFERENGES. 

See  the  GENERAL  INDEX  to  this  work. 

For  matters  of  Procedure  and  Practice  relating  to  CONTINUANCES^ 

generally^  see  4  ENCYCLOPiGDiA  of  Pleading  and  Practice, 

p.  822  et  seq, 

I.  NOTICE  OF  MOTION  FOR  CONTINUANCE.^ 

Form  No.  6256. 

To  Jeremiah  Mctson^  Esq.,  Attorney  for  Defendant: 

Take  notice,  that  upon  an  affidavit,  of  which  the  within  is  a  copy,, 
a  motion  will  be  made  on  the  first  day  of  the  next  term  of  said 
court,  to  be  held  at  the  Court-house^  in  Charlottesville y  in  said  county,, 
on  the  twelfth  day  of  Aprils  iSQS,  for  a  continuance  of  said  cause. 

Dated  AprH  1st,  iS98. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 

II.  MOTION  FOR  CONTINUANCE.^ 

Form  No.  6257.*  / 

In  the  District  Court  in  and  for  Harrison  county ,  Iowa, 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defjendant.. 

Comes  now  the  plaintiff  (or  defendant)  in  the  above  entitled  cause 
and  moves  the  court  to  postpone  and  continue  the  trial  of  said  cause 
until  the  next  term  of  this  court  (or  until  Thursday,  the  first  day  of 
March,  A,  D,  1888\  upon  affidavits  filed  herewith  (or  attached  hereto) 
and  made  a  part  nereof. 

Oliver  Ellsworth, 
Attorney,  for  Plaintiff  (or  Defendant), 

Form  No.  6258. 

(Precedent  in  State  v,  Maddox,  117  Mo.  670.) 

[Tht  State  0/  Missouri ^^^  ^^^   ^..^^.^  Court  of  SMby  County, 

The  defendant,  Morgan  Maddox,  comes  and  moves  the  court  to 

1.  NotioM  of  motloni,  for  forms  of,  tion.      Puterb..Pl.   and    Pr.  at  Com. 

SeneraUy,  consult  the  title  Motions.  Law  (6th  ed.),  p.  755.     But  the  applica- 

[otions  for  continuance  are   usually  tion  is  almost  invariably  made  by  oral 

made  without  notice.    Esteems  PI.  and  motion,  except  in  the  rare  instances 

F.  (2ded.),  p.  240.  where  a  rule  of  court  requires  it  to  be 

8.  Keoe«ity   for    Motion.  —  Unless    a  in  writing.     The  motion  is  sometimes 

cause  is  continued  by  consent  or  by  incorporated  in  the  affidavit.    See  for 

operation  of  law,  a  party  is  not  en-  illustration    Forms    Nos.    6258,    6283, 

titled  to  a  continuance  without  making  6302,  and  precedent  in  note  4,  p.  398. 
a  motion  therefor.    4  Encycl.  of  PI.        For  formal  parts  of  motions,  gener> 

and  Pr.«  p.  870.  ally,  consult  the  title  Motions. 

Oral  or  In  Writing.  —  It  is  said  to  be        S.  Freoodont  of  snoh  a  motion  may  be 

the  better  practice  to  file  a  written  mo-  found  in  State  v,  Foster,  79:  Iowa  731. 

:  -  -  816  Volume  5. 


<259.  ADJOURNMENTS.  6259^ 

&^ant  him  a  continuance  in  this  cause  to  the  next  term  of  this  court, 
^ndas  the  grounds  for  this  motion  states  the  following: 

First.  {Here  were  set  out  the  facts  showing  grounds  for  continuance  on 
^couni  of  the  absence  of  counsel^ 

Second.  {Here  were  set  out  facts  showing  grounds  for  continuance  on 
^count  of  the  cU>sence  of  a  material  witness^ 

Morgan  Maddox, 
State  of  Missouri, ) 
County  of  Shelly.  {  ^^• 

Af organ  Maddox,  the  above  named  defendant,  being  duly  sworn,  on 
Us  oath  states,  that  the  facts  stated  in  the  foregoing  application  for 
4  con  tinuance  are  true. 

Morgan  Maddox. 
Subscribed  and  sworn  to  before  me  this  September  5,  \W2. 

Frank  Dimmitt,  Clerk. 

III.  AFFIDAVIT^  FOR  CONTINUANCE. 

1.  For  Want  of  Preparation.^ 

Form  No.  6259. 
(Precedent  in  Howell  v.  State,  5  Ga.  49.)* 
[(  Jr£^de  of  court  and  cause,  venue  and  commencement  as  in  Form  No. 


1.  Fox"     forms  of    affidavits  for  con-  record,  who  had,  however,  an  interest 

tiouano^    for  absence    of   counsel  see  in  the  suit. 

iK/r-a,  Forms  Nos.  6261  to  6269.  See  further,  as  to  proper  parties  to 

^.  For    affidavits  of  continuance  for  make  an  affidavit,  infra^  note  i,  p.  318, 

gt)Senc:e      of   witness  see  infra.  Forms  note  2,  p.  320,  note  3,  p.  325,  note  i, 

^c»,  O272  to  6298.  p.  327,  note  I,  p.   332,  note  2.  p.  352, 

^.  Vox*   tbis  fttnoMl  parts  of  affidavits,  note  2,  p.  360,  note  3,  p.  362,  note  i,  p. 

ijtTierskllx,  consult  the  title  Affidavits,  364,  note  i,  p.  371,  note  i,  p.  372,  note 

vol.  I.   f>.    548.  I,  p.  374;  Form  No.  6288;  precedents  in 

InfiMiiitj  tor  Affidavit.  —  See  4  Encycl.  note  i,  p.  377;  Form  No.  6293;  note  2, 

of  PI-  a.n<l  Pr.  873.  p.  391. 

WhomAyKakoAffidaylt.  — Theaffida-        Affidavit  shoold   be   entitled    in    the 

vitis  or<i  in arily  made  by  the  applicant,  proper  cause.     Adams  Express  Co.  z^. 

but  ina.y    properly  be  made  by  an  at-  Reno,  48  Mo.  264;  Irroy  v.  Nathan,  4 

rorney ,     or  other  person  who  has  the  E.  D.  Smith  (N.  Y.)  68. 

requisite    knowledge.     4  Encycl.  of  PI.        4.  Want  of  preparation  as  a  ground  for 

and  Pr.  875.  continuance,  see  4  Encycl.  of  PI.  and 

In    I>uberly  v.  Gunning,  i  Peake  N.  Pr.  833  et  seq,\  Brooks   v.  Com.,  (Ky. 

P-  v^d.  '795),  p.  97»  the  case  was  con-  i8g6)  37  S.  W.  Rep.  1043. 

tinued  on  an  affidavit  by  the  4efendant's        5.  The  indictment  charged  the  offense 

attorney   stating  that  the  absent  wit-  to  have  been  committed  on  the  twenty- 

oess  ^as  material  and  necessary.  first    day   of    April,    and    the    indict- 

111  Sullivan  v.  Magill,  I  H.  Bl.  637,  ment   was   returned  three  days  later. 

it  Was  held  that  the  court  will  not  re-  The   defendant  was  put  on   trial    on 

ceive    the   affidavit    of   an   attorney's  the     twenty-fifth    day    of    the    same 

clerk    to  put  off   a  trial   unless  it  be  month.      Though    other  grounds    for 

siaie4^  that  the  clerk  was  particularly  continuance    were    united    with    that 

■jF^^^inted  with  the  circumstances  of  of  want  of  preparation,   the  affidavit 

toe  Case  and  had  the  management  of  it.  made  sufficient  showing  by  stating  the 

•*^  Hunter  v.  Kennedy,  i  Dall.  (Pa.)  facts  given  in  the  text.  The  particularity 

^>  ^Qd  Jackson    v.   Mason,    i   Dall.  exacted  in  affidavits  of  this  kind  might 

^^)  X35,  continuances  were  granted  lead  the  careful  practitioner  to  expand 

the  affidavits  of  strangers  to  the  the  affidavit  by  asserting  the  innocence 
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6^8^  that  he  is  the  defendant^  in  the  above  entitled  cause,]*  that  he 
is  not  ready  for  trial  because  of  his  close  confinement  in  custody 
since  the  commission  of  the  crime  imputed  to  him,  and  that  he  has 
not  been  able  to  subpoena  witnesses  or  procure  testimony  material 
for  his  defense;  that  the  bill  was  returned  into  court  on  yesterday, 
that  he  has  not  been  advised  sufficiently  long  as  to  what  offense  would 
be  imputed  to  him;  that  he  cannot  go  safely  to  trial  until  he  can  col- 
lect and  prepare  his  testimony,  which  he  has  not  been  enabled  to  do 
at  the  present  term  of  the  court'  *  *  *4  that  he  does  not  make 
this  showing  for  delay,  but  for  the  purpose  of  getting  a  fair  trial 

of  defendant,  and  declaring  that  there  not  customary  to  go  to  trial  on  an  in- 

were,  in  fact,  witnesses  whom  he  could  dictment  for  so  grave  an  offense  so  soon 

produce  to  testify  in  his  defense  if  time  after  it  was  found.     People  v,  Shea^ 

were  given,  and  other  circumstances  147  N.  Y.  78, 

showing  that  a  continuance  would  be  An  affidavit  that  defendant's  attorney 
of  actual  service  to  him.  Seet/c/ra,  had  not  been  notified  when  the  case 
note  3,  this  page;  Form  No.  6286.  would  be  reached  until  a  few  hours  be- 
AFreoedenttobeShnnned.  —  In  South-  fore  it  was  called,  was  insufficient  in 
ern  Bank  v.  Mechanics  Sav.  Bank,  27  not  showing  that  defendant  himself 
Ga.  253,  the  affidavit  failed  to  comply  was  unaware  of  the  date  fixed  for  the 
with  the  requirements  set  forth  in  note  trial  in  time  to  prepare  for  the  same. 
3,  infra^  and  is  also  condemned  by  3  May  v.  State,  38  Neb.  211. 
Ga.  Code  (1895),  §  965,  which  is  merely  An  affidavit  was  insufficient  in  not 
declaratory  of  the  general  rule,  and  stating  that  counsel  defending  was  un- 
provides  that  *'  the  party  making  an  able  by  reason  of  his  recent  employ- 
application  for  a  continuance  must  ment  to  fairly  present  defendant's  case, 
show  that  he  has  used  due  diligence."  where  defendant  had  been  abandoned 

1.  Who  may  Make.  —  The  affidavit,  by  his  former  counsel  a  short  time  be* 
though  usually  made  by  the  party  him-  fore  trial,  and  had  thereupon  employed 
self,  may  be  made  by  his  counsel  when  other  counsel.  Dacey  v.  People,  116 
the  latter  is  cognizant  of  the  facts,  and  111.  555. 

particularly  when  the  matters  set  forth        In  Murphy  v*  Com.,  92  Ky.  485,  it 

relate  to  the  attorney's  own  situation  or  appeared  by  affidavit  of  the  defendant 

conduct  in  respect  to  the  case.     Thus  that  he  had  been  confined  in  jail  since 

the  motion  was  founded  upon  the  affi-  his  arrest,  that  he  was  unable  to  read  or 

davit  of  counsel  in  Dunlap  v.  Davis,  write,  that    he    was    entirely  without 

10  111.  84;  Brotherton  v,  Brotherton,  41  funds,  that  the  attorney  defending  him 

Iowa   112;  Brooks  v.  Com.,  (Ky.  1896)  was  a  volunteer  and  a  stranger  in  the 

37  S.  W.  Rep.  1043;  People  v.  Shea,  147  county,  and  that  if  he  were  granted  a 

N.  Y.  78.  continuance    defendant    could    prove 

2.  The  words  in  [  ]  are  not  found  in  that  he  was  insane  when  the  alleged 
the  reported  case,  but  have  been  added  crime  was  committed.  It  was  held 
to  make  the  form  complete.  reversible  error  to  overrule  defendant's 

3.  That  reasonable  exertions  have  been  motion  for  continuance  based  on  such 
made  for  preparation  without  success,  affidavit.  For  similar  cases  see  State 
or  that  there  was  some  good  reason  for  v.  Hagan,  22  Kan.  490;  Newman  v* 
not  making  such  exertions   must  be  State,  22  Neb.  356. 

shown.     Dunlap  v.  Davis,  10  111.  84;  In  North  v.  People,   139  111.  81,  the 

People  w.  McGonegal,  (Supreme  Ct.)  17  court  said,  **  it  has  never  been  regarded 

N.  Y.  Supp.  147;  Com.  v.  Mistef,  79  Va.  necessary   that    defendant     show    the 

5.     It  is  not  sufficient  to  aver  inabili-  same  degree  of   promptness  and   dili- 

ty  to   take  steps  toward   preparation,  gence  in  preparing  for  trial  at  the  term 

The  affidavit  should  show  in  what  re-  at  which  the  indictment  is  returned  as 

spect  the  party  has  not  been  able  to  at  subsequent  terms." 

prepare  for  trial.     Thompson  v.  State,  4.  Here    the    affidavit    proceeded   to 

24  Ga.  297.     And  a  continuance   was  state  the  absence  of  counsel  as  a  further 

properly  denied  where  the  affidavit  of  ground  for  continuance.     For  affidavits 

defendant's  counsel  merely  stated  that  presenting  that  ground  see  t'/f/ra.  Forms 

counsel  wanted  time,  and  that  it  was  Nos.  6261  to  6269. 
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*  *  *-^     \aSignature  and  jurat  as  in  Form  No,  628i.)'\^ 

2.  For  Public  Excitement  and  Prejudice.' 

Form  No.  6260. 

(^TiiU^  venue  and  commencement  as  in  Form  No,  628S,)  That  after 
the  commission  of  the  alleged  homicide  there  was  great  public  excite- 
ment in  the  minds  of  the  people  of  Marion  county,  and  such  public 
excitement  continues  up  to  the  present  time,  and  such  public  excite- 
ment agitates  the  public  mind  to  a  high  degree,  and  hath  great  preju- 
dice against  affiant,  and  that  there  is  just  and  reasonable  cause  to 
apprehend  that  by  reason  of  the  excited  state  and  condition  of  the 
public  mind  a  jury  obtained  at  this  time  might  not  be  free  to  render 
justice  to  the  defendant  at  this  term  of  court.  That  there  has  not 
been  since  the  time  of  the  alleged  homicide  sufficient  time  for  the 
public  excitement  to  cool  down.  The  public  excitement  was  so 
intense  that  there  was  great  danger  that  violence  might  have  been 
done  to  affiant,  by  reason  whereof  extra  guards  had  to  be  employed 
for  the  security  of  his  person  from  the  violence  of  the  public  since 
affiant  has  been  in  custody.  That  the  said  excitement  in  the  public 
mind  is  sufficient  to  intimidate  and  swerve  the  jury.*  That  {Here 
state  special  circumstances  showing  the  existence  of  public  excitement  and 
prejudice),^     [Affiant  further  says  that  he  believes  that  a  fair  and 

1.  The    affidavit  concluded    with    a  ments,  nor  any  attempt  to  show  that 

further  allegation  of  public  excitement  the     accused     was     prevented     from 

and  prejudice  as    a  ground   for  con-  getting  such  evidence  by  the  stress  of 

tinnance.     For  affidavits  in  support  of  circumstances     detailed,    is    sufficient 

a  motion  for  continuance  upon   that  reason  for  us  to  refuse  to  review  the 

ground  see  infra^  Form  No.  6260.  decision  of  the  circuit  judge  in  refus- 

8.  The  words  in  [  ]  are  not  found  in  ing  a  motion  for  a  continuance  on  this 

the  reported  case,  but  have  been  added  ground." 
to  make  the  form  complete.  The  prinoiplM  ooatrolling  such  appli- 

S.  Publie  ezeiteniont  and  prejudice  as  cations  are  said  to  be  strictly  analogous 

a  ground  for  continuance,  see  4  Encycl.  to  those  governing  the  application  for 

of  PI.  and  Pr.  832,  878.  a  change    of  venue    upon    the  same 

4.  «<  Snffleiait  to  Intiinidate  and  Swerve  ground.  Bishop  v.  State,  9  Ga.  121; 
the  Jury." — That  this  averment  is  essen-  Ballard  v.  Sute,  31  Fla.  280.  As  to 
tial  see  State  v,  Abshire,  47  La.  Ann.  the  requisites  of  an  affidavit  for  a 
542.  change    of   venue,   see    vol.    4,   Form 

5.  Partieular  fitoti  and  dronmeuneei  No.  5560,  and  4  Encycl.  of  PI.  and  Pr. 
should  be  alleged  from  which  the  court  399,  431,  432. 

can  deduce  the  conclusion  that  public  Other  Forme. —  In  Jones  v.  State,  (Tex. 

prejudice  actually  exists  to  such  a  de-  Crim.  App.   1896)  35  S.  W.  Rep.  975, 

gree  that  defendant  cannot  obtain  a  one  ground  of  defendant's  application 

fair  trial    at    the    present  term.     See  for  continuance  was:  ''Because  there 

Hoover  v.  State,  48  Neb.  184;  State  v,  exists  at  the  present  term  of  this  court 

Abshire,   47   La.   Ann.  542,  the   latter  so  great  a  prejudice  in  the  public  mind 

case   pointing  out   that  an   allegation  against  him   that  witnesses   knowing 

that  "means  had  been  taken  improp-  the  facts  material  to  his  defense  are 

crly  to  influence  the  jury"  would   be  terrorized  and  intimidated  thereby,  and 

material  to  the  point  of  prejudice.   The  will  not  declare  such  facts  to  him  or  to 

form  presented  in  the  text  is  a  part  of  his  attorney,  and  it  would  be  extremely 

the  affidavit  in  Ballard  v.  State,  31  Fla.  dangerous  for  him  to  go  to  trial;  and  a 

280,  in  which  the  court  said:  **  The  mere  fair  and  impartial  trial  would  be  denied 

fact  that  there  is  in  the  record  neither  him  if  he  is  forced  to  trial  at  this  term 

any  corroborative  evidence  of  its  state-  of  the  court."     The  motion  was  denied, 
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impartial  trial  can  be  had  at  the  next  term  of  this  court^  And  that 
this  application  is  not  made  for  delay,  but  for  the  purpose  of  secur- 
ing a  fair  and  impartial  trial.]     [Signature  and  jurat  as  in  Form  No. 

8.  For  Absence  of  CounseL 
a.  In  GeneraL' 

Form  No.  626 z. 
(Precedent  in  Bartel  v,  Tieman,  55  Ind.  438.) 

not  because  the  affidavit '  was  insuffi-  There  ii  no  prqndioe  where  it  appears 

cient,  but  upon  the  ground  that  if  the  that  the  case  was  ably  tried  by  asso- 

facts    alleged    were    true    the    proper  ciate  counsel.     Reynolds  v.  Campling, 

■course  was  to  move  for  a  change  of  23  Colo.  105;  Marshall  v.  State,  94  Ga. 

venue.  See  also  L4iughlin  v.  Com.,  (Ky.  589;  Johnson  v.  Dean,  48  La.  Ann.  100; 

1896)  37  S.  W.  Rep.  590.  St.  Louis,  etc.,  R.  Co.  v.  Holaday,  131 

In   Howell  v.   State,  5   Ga.  49,  the  Mo.  440;  Weaver  v.  State,  34  Tex.  Crim. 

statement  in  the  defendant's  affidavit  Rep.   282;  Ryan  v.  State,  (Tex.  Crim. 

concerning  public  excitement,  etc.,  was  App.   1896)  35  S.  W.   Rep.  288;  Mixon 

as   follows:   "  Deponent  further  states  v.  State,  (Tex. Crim.  App.   1896)  35  S. 

that  he  cannot  go  safely  to  trial,  be-  W.  Rep.  394.    Or  where  no  reason  is 

cause    such    is  the  excitement  in  the  shown  why  other  counsel  could  not  be 

public  mind,  and  so  excited  is  public  procured.     Condon  v.   Brock  way,   157 

feeling  at  this  time  against  him,  as  he  III.  90. 

has  been  advised  and  believes,  that  he  Applioatioa  After  Trial  Begun.  —  In 
has  more  to  fear,  and  does  fear,  that  Porter  v.  Triola,  84  111.  325,  it  was 
he  can  not  obtain  a  fair  trial."  In  Bishop  held  that  a  motion  for  continuance  for 
V.  State,  9  Ga.  121,  the  affidavit  was  absence  of  counsel  by  reason  of  sick- 
almost  exactly  the  same.  In  both  of  ness  came  too  late  after  trial  begun, 
those  cases  it  was  held  sufficient,  but  the  remedy,  if  any»  being  by  motion 
they  must  now  be  pronounced  unsafe  for  a  new  trial. 

precedents  to  follow  anywhere.     As  to  Who  may  Make. — In  Condon  v.  Brock- 

the  present  law  and  practice  in  Georgia^  way,  50  111.  App.  625,  the  affidavit  was 

see  4  Encycl.  of  PI.  and  Pr.  832,  note  7.  made   by  the  party  and  also  by  the 

1.  Fair  Trial  at  the  Kezt  Term. —  In  absent  attorney.  In  St.  Louis,  etc., 
State  V.  Abshire,  47  La.  Ann.  542,  the  R.  Co.  v.  Holaday,  131  Mo.  440,  it  was 
affidavit  was  pronounced  defective  be-  made  by  associate  counsel  present, 
cause  it  **  failed  to  disclose  that  a  fair  In  Johnson  v.  Dean,  48  La.  Ann.  100, 
and  impartial  trial  could  be  had  at  the  by  the  absent  counsel. 

term  of  court  to  which  it  was  proposed  Beqnisites  of  Affidavit.  —  The  affidavit 

to  defer  it."  should  show  the  reason  for  counsel's 

2.  ContinnanoM  for  abfeaoe  of  ooiuimI  absence.  St.  Louis,  etc.,  R.  Co.  v, 
are  not  favored,  particularly  where  the  Holaday,  131  Mo.  440.  And  that  his 
absence  is  occasioned  by  other  profes-  presence  is  needed  to  assist  associate 
sional  engagements;  actual  prejudice  counsel,  if  there  is  any.  Stringam  v, 
resulting  should  always  be  shown.  4  Parker,  159  111.  304.  And  set  out 
Encycl.  of  PI.  and  Pr.  839  et  seq.^  what  time  the  absent  attorney  will  be 
cited  in  Adarmek  v.  Piano  Mfg.  Co.,  able  to  try  the  case.  Condon  v.  Brock- 
64  Minn.  304;  Poppell  v.  State,  71  Ga.  way,  50  111.  App.  626.  And  *'show 
276;  Stringam  v.  Parker,  159  111.  304;  with  satisfactory  certainty  that  the  ap- 
Whitehall  v.  Lane,  61  Ind.  93;  Geiger  plicant  had  not  ample  time,  after  he 
V.  Payne,  (Iowa,  1896)  69  N.  W.  Rep.  learned  that  his  attorney  would  be  ab- 
554;  Watkins  v.  Ahrens,  etc.,  Mfg.  Co.,  sent  on  the  day  set  for  the  trial  ♦  ♦  ♦ 
(iCy.  1897)  38  S.  W.  Rep.  868;  West  v.  to  employ  another  attorney,  and  to 
Hennessey,  63  Minn.  378;  State  v.  inform  him  fully"  of  the  difficulties 
Inks,  135  Mo.  678;  People  v,  Hilde-  involved  in  the  case.  Whitehall  v. 
brandt,  16  Misc.  Rep.  (N.  Y.  County  Lane,  61  Ind.  93,  where  the  affidavit, 
Ct.)  195;  Van  Horn  V.  State,  (Wyoming,  insufficient  in  this  particular,  is  set 
1895)  40  Pac.    Rep.  964.  forth  in  extenso, 
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\{^itl€y  venue  and  commencement  as  in  Form  No,  6287. ')Y'  that  the 
cause  ^as  set  down  for  trial  on  the  ninth  day  of  this  month  (J^une)  and 
that  she  was  ready  for  trial  on  that  day;  that  she  had  procured  the 
attendance  of  a  very  importance  witness,  who  lived  in  Cincinnati^ 
Ohii? ;    that  she  had  some  time  before  employed  Henry  C.  Fox  and 
JohwM^  JH.  Popp^  attorneys,  to  prepare  and  conduct  her  defense  in  said 
suit ;  that  they  had  prepared  themselves  to  defend  it,  and  were  familiar 
witli  the  facts  and  questions  involved  in  it,  and  that  she  relied  upon 
them  to  represent  her;  that  said  cause  was  not  called  in  its  order  for 
trial    until  the  evening  of  the  tenth  instant,  at  which  time  she  was 
ready^  for  trial  with  her  attorneys;  that  the  court  passed  said  cause 
and    caJled  another  one,  and  proceeded  to  the  trial  of  it,  whereupon 
her  ^^itness  from  Cincinnati  immediately  left  for  his  home  in  that  city. 
Af&a.nt  further  says  that  her  attorneys,  who  were  then  present,  ready 
for  trial,  cannot  be  present  at  this  trial,  at  this  term,  owing  to  pro- 
fessional engagements  elsewhere,  which  engagements  were  entered 
into  before  the  time  set  for  trial  of  this  cause,  viz.,  the  ninth  instant; 
that   they  informed  her  of  this  fact  for  the  first  time  on  the  twelfth 
instant ;  that  she  has  not  employed  other  counsel  for  the  reason  that 
no  others  were  familiar  with  the  facts  of  her  defense,  and  that  after 
she  ^^as  informed  by  her  retained  counsel  that  they  could  not  be  at 
the  trial  on  this  day,  the  intervening  time,  being  but  two  days,  was 
too  short  to  enable  other  attorneys  to  familiarize  themselves  suffi- 
ciently with  the  case  to  properly  try  it;  and  for  the  further  reason 
t^3.t   she  is  poor,  as  is  also  her  husband,  and  unable  to  pay  two  sets 
<>' attorneys;  that  in  the  complaint  she  is  charged  with  fraudulently 
receiving  the  titles  to  lands  therein  described,  with  intent  to  cheat, 
nmder  and  delay  the  creditors  of  her  husband,  all  of  which  charges 
?re  ttntrue;  that  all  she  has  for  herself  and  children  is  involved,  and 
!k'^  ^f  the  greatest  importance  to  her  to  have  her  said  witness  on 
^^^  trial.a    {Signature  and  Jurat  as  in  Form  No.  6287.) 

b.  Assoeiate  Counsel. 

Form  No.  6262. 

(Precedent  in  State  v.  Maddox,  117  Mo.  670.)* 

Jy^^^'nmencing  as  in  Form  No.  6291,  and  continuing  dawn  to  *.)  That 
^^P  Clark,  an  attorney-at-law,  is  oneof  the  counsel  for  this  defend- 
i  fK^  this  cause  and  has  been  such  counsel  ever  since  the  indictment 
is  •  ^^  cause  was  found,  and  that  said  Champ  Clark,  as  such  counsel, 
*^  charge  of  portions  of  the  work  in  making  the  defense  in  this 
rj^^^y  which  were  peculiarly  in  the  charge  and  knowledge;  of  said 

UQi'j  *  *ic  words  to  be  supplied  in  [  ]  are  further  than  to  declare  that  it  was  suflS- 

Ij^^^Qd  in  the  reported  case,  but  have  cient,  and    that    a    continuance    was 

I    ^dded  to  make  the  form  complete,  erroneously  denied. 

^[*  *«ere    followed   a   statement    de-  S.  The  marits  of  so  much  of  the  affi- 

the  f        ^^  support  the  application  on  davit  as  is  here  given  were  not  alluded 

jjj^^'^^lher  ground  of  absence  of  a  wit-  to  by  the  court,  as  the  case  was  decided 

,Q    *     The  supreme  court  did  not  com-  on  the  part  of  the  affidavit  set  out  in 

Upon  the  merits  of  the  affidavit  Form  No.  6291. 
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That  said  Clark  is  a  resident  of  the  city  of  Bowling  Green^  in  Pike 
county,  Missouri^  and  is  a  member  of  the  bar  at  that  place,  and  has  a 
large  practice  as  such  attorney  in  the  Circuit  Court  of  said  Pike 
county. 

That  the  regular  September  term,  i8PJ?,  of  said  Pike  Circuit  court  is 
begun  on  this  day,  to  wit,  tht  fifth  day  of  September^  i8PS. 

That  the  docket  of  said  Circuit  Court  of  Pike  county  is  set  so  that 
there  are  a  great  many  of  the  cases  in  which  said  Clark  is  of  counsel^ 
set  for  trial  on  every  day,  beginning  with  this  day  and  ending  on  the 
fifteenth  day  of  September,  iSQIB. 

That  said  cases  in  which  said  Clark  is  engaged  as  counsel  are 
important  cases,  and  by  reason  of  said  employment  of  said  Clark  in 
said  cases  in  said  Pike  Circuit  Court,  he,  the  said  C  Clark,  cannot  be 
present  at  the  trial  of  this  cause  at  the  present  term  of  this  court,  and 
that  if  the  defendant  is  compelled  to  go  to  trial  without  the  presence 
and  aid  of  said  Clark  as  such  counsel,  a  cjeat  and  material  harm 
^ould  be  done  this  defendant,  and  this  defendant  would  be  deprived 
of  the  means  of  making  a  full  and  fair  defense  in  this  cause.  ^  (^Signa^ 
ture  and  verification  as  in  Form  No.  629 L) 

Form  No.  6263.* 

{Title  and  venue  as  in  Form  No.  628^,) 

I,  Early  IV.  Thrasher,  do  swear  that  I  am  the  defendant  in  the 
above  entitled  cause;  that  B,  H,  Thrasher,  Esq.,  is  my  leading 
counsel^  in  this  case;  that  I  have  had  more  frequent  and  fuller  con- 
versations with  him  concerning  this  case  than  with  Colonel  Billups  or 
other  counsel;  that  he  has  entire  charge  of  getting  up,  preparing 
and  arranging  the  evidence  in  this  case;  that  I  cannot  safely  go  to 
trial  without  his  services;*  that  I  expect  his  services  at  the  next 

1.  The  affidavit  then  proceeded  to  set  showing  for  a  continuance  as  required 

out  as  another  ground  for  continuance  by    that    section,    the    application   is 

the  absence  of  a  material  witness,  which  nevertheless  controlled  by  section  966 

constitutes  Form  No.  629i,and  was  duly  of  the  code,  and  that  the  court  may,  in 

subscribed  and  sworn  to.  the  exercise  of  a  sound  discretion,  re- 

8.  This  aAdavlt  modiilei  and  itrength-  fuse  to  continue  the  case, 

ens  the  precedent  found  in  Thrasher  v.  It  was  held  a  proper  exercise^  of  dis- 

Anderson,  45  Ga.  540,  wherein  a  new  cretion    to    refuse    a    continuance  on 

trial  was  granted  for  refusal  of  a  con-  account    of   the    absence    of    leading 

tinuance.      For  other  cases,  in  which  counsel  where  the  defendant's  affidavit 

new  trials  were  properly  granted  be*  merely  stated    as    to    the   reason   for 

cause  continuances  were  refused  upon  counsel's  absence  that  he,  the  defend- 

a  proper  showing  of  the  absence  of  ant,  '*was    informed    by    letter     that 

leading  counsel,  see  Smith  v.  Brand,  [counsel's]   wife  was  dangerously   ill 

44  Ga.  588;   Bagwell  v.  State,  56  Ga.  and  too  ill  for  his  attendance  on  court,** 

406.  and  other  competent  counsel  tried  the 

ContinnanoM  f6r  "  illnasi  of  counsel  or  case.     Loyd  v.  State,  4s  Ga.  S7> 

his  absence,  from  providential  cause,  8.  Leading  GoonieL  —  As    to    who   is 

where  there  is  but  one,  or  of  the  lead-  considered  leading  counsel,  see  Smith 

ing  counsel  where  there  are  more  than  v.  State,  78  Ga.  74;  Bagwell  v.  State, 

one,"  are   regulated  by  section  964  of  56  Ga.  406;  Turner  v.  State,  70  Ga.  774* 

the  Georgia  Code  of  1895.  4.  He  should  swear  that  he  cannot 

It  was   held  by  a  majority  of  the  safely  go  to  trial  without  the   absent 

court  in  Thomas  v.  State,  92  Ga.  8,  counsel.    Turner  v.  State,  70  Ga.  774, 
that  although  a  party  makes  a  proper 
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term;  that   he  is  not  absent  by  my  consent  or  procurement,  but 
from,  providential  cause,  namely,  an  attack  of  pneumonia,^  from 

irhich  he   is  now  recovering;   and  that  the  said^. -fiT.  Thrasher  is 

unable  to  be  present  at  this  term  of  court  by  reason  of  said  illness. 

This  application  is  not  made  for  delay  only.^    {Signature  and  jurat 

as  in  J^oTfn  No,  6^4.) 

e.  In  Attendance  upon  Ijegislature.* 

(1)  By  Party. 

Form  No.  6264. 
(Precedent  in  Harrigan  v.  Turner,  53  111.  App.  292.) 

^-a  CouSS?'  \  ''•    I*^  <^^««''  Court,  May  Term,  iSOS. 

L.R,  Turner       ) 

vs.  V  Dedt — Appeal, 

Michael  Ilarrigan,  ) 

Michael  Harrigan  makes  oath  and  says  that  he  is  the  above  named 
defendant,  and  that  he  can  not  safely  proceed  to  the  trial  of  this 
cause  at  present  May  term,  i8P5,  of  this  Circuit  Court  of  Peoria 
County,  Illinois^  for  the  reason  that  John  M.  Niehaus^  his  attorney, 
is  at  present  a  member  of  the  upper  branch  of  the  legislature  of  the 
General  Assembly,  now  in  session  at  Springfield,  Illinois,  for  the  year 
of  1^3,  and  that  he  is  now  in  actual  attendance  on  the  same;^  and 
that  the  attendance  oiJohnM,  Niehaus  in  this  C/>a^iV  Court  is  neces- 
sary to  a  fair  and  proper  trial  of  said  suit;  and  that  the  said/M« 
M,  Niehaus  was  employed  by  the  defendant,  Michael  Harrigan,  prior 
to  the  commencement  of  the  January  session  of  the  General  Assem- 
bly of  \WS\  said  session  was  held  at  Springfield,  Illinois, 

1.  For  eartiiloate  of  a  phyiieUn    see  not  time  to  employ  or  instruct  other 

infra^  Form  No.  6305,  and  annotations,  counsel,  nor  the  means  to  do  so.     A 

showing  that    it    is  good  practice  to  refusal    to    grant  a  continuance   was 

fortify  an  affidavit  of  sickness  by  filing  there  held  to  be  an  abuse  of  discretion, 

therewith  the  certificate  of  a  physician.  But  statutes  often  proyide  for  oontinu- 

t.  Vot  Hade  for  Delay.  —  The  affidavit  aaoet  on  account  of  absence  of  coun- 

must  state  that  the  application  is  not  sel  in  attendance  upon  the  legislature 

made  for  delay  only.    Burnett  v.  State,  as  a  member  thereof. 

87Ga.  622;  Smith  v,  Sute,  78  Ga.  74,  Cb/^/i^rwfl.— Code  Civ.  Proc.  (1897),  § 

where  a  defect  in  that  particular  was  595. 

held  fatal.  Illinois,  —  Starr  &    C.   Anno.    Stat. 

8.  Ahwnooof  oouniolinattendaiLee  upon  (1896),  pp.  3041,  3042,  pars.  47,  48. 

tho  loglilatiurt,  even  of  leading  counsel,  Indiana,  —  Horner's    stat.    (1896),    g 

is  not  deemed  a  sufficient  ground  for  ^\\a, 

continuance.    Sharman  v.  Morton,  31  Louisiana,  —  Garland's    Rev.   Code 

Ga.  34.     But  see  Patin  v,  Poydras,  7  (1894),  §  466. 

Martin  N.  S.  (La.)  593,  where   it  ap-  Missouri, — Burns' Anno.    Pr.   Code 

peared  by  plaintiff's  affidavit  that  her  (1896),  §  500. 

counsel  was  absent  attending  to  public  4.  flDiowing  aetnal  attondanee  upon  the 

business  as  a  senator  and    had    her  session  of  the  legislature  is  sufficient 

papers  in  his  possession;  that  she  was  cause  for  a  continuance.     Harrigan  v, 

not   apprised    of     his    absence    early  Turner,  53  111.  App.  292.    Consult  also 

enough  to  send  for  the  papers  which  annotations  to  Form  No.  6268,  infra, 
were  necessary  in  her  case,  and  had 
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That  this  application  is  not  made  for  delay,  but  that  justice  may  be 
done;  that  he  has  a  meritorious  defense  and  believes  he  will  be  suc- 
cessful on  a  trial  of  said  cause. 

Michael  Harrigan. 
Subscribed  and  sworn  to  before  me  this  3d  day  of  Afqy,  a.  d.  iS93. 

James  E,  Pillsbury^  Clerk, 

By  R,  N.  McCormick^  Deputy. 

Form  No.  6265.^ 

(  Title  of  court  and  cause^  and  venue  as  in  Form  No,  6281^ 
Thomas  A.  Smithy  being  duly  sworn,  on  his  oath  says  that  he  is  the 
plaintiff  (or  defendant)  in  the  above  entitled  cause;  thdX  John /ones^ 
of  Indianapolis^  is  his  attorney  in  said  cause ;  that  the  said  /ones  is  a 
member  of  the  general  assembly  of  the  state  of  Indiana^  ^nd  that 
said  general  assembly  is  now  in  session;  and  further,  that  said 
/ones  was  employed  in  said  cause  by  the  affiant  as  his  chief  attorney 
before  the  beginning  of  said  session,  and  before  the  election  of  said 
/ones  to  said  general  assembly,  and  that  said  /ones  is  the  only 
attorney  employed  in  said  cause  by  the  affiant  [who.  is  prepared  to 
try  said  cause  for  him].*    (^Signature  and  Jurat  as  in  Form  No.  6287.) 

Form  No.  6266.' 

(  Title  of  court  and  cause^  and  venue  as  in  Forms  Nos.  882,  2666.) 
/ohn  Smith  makes  oath  and  says  that  he  is  the  plaintiff  (or  defena- 
ani)  in  the  above  entitled  cause;  that  Samuel  Short  is  an  attorney  at 
law  and  employed  as  the  leading  counsel  for  the  said  plaintiff  (or 
defendant)  in  said  cause;  that  said  Samuel  Short  is  absent  from  the 
court  and  employed  in  the  service  of  the  state  of  Louisiana,  as  a 
member  of  the  general  assembly  thereof,  which  is  now  in  session. 
(^Signature  and  jurat  as  in  Form  No.  882. ) 

* 

(2)  By  Attorney. 

Form  No.  6267.^ 

(JTitle  of  court  and  cause,  and  venue  as  in  Forms  Nos,  8H,  2534.) 
/ohn  Smithy  being  duly  sworn,  deposes  and  says,   that  he  is  the 

I.Indiana.  —  Horner*  s  Stat.  (1896),  g  ever   any    attorney  at    law    shall    be 

411,   providing  that    '*  whenever   any  employed  in  the  service  of   the  state, 

plaintiff  or  defendant  in  a  civil  action,  as  a  member  of  the  general  assembly, 

or  a  defendant  in  a  criminal  action,  his  absence  from  court,  unless  it  be  the 

shall  make  affidavit,"  etc.,  **  and  upon  supreme  court,  during  the  session  of 

such   affidavit    move   the  court   for  a  the  general  assembly,  shall  constitute 

continuance,"     the     same    shall      be  a  peremptory  cause  for  the  continuance 

granted  until  three  days  after  the  ad-  of  any  case  wherein  he  is  employed  as 

journment  of  the  legislature.  leading  counsel." 

See   also   annotations   to   Form  No.  The  code  does  not  expressly  require 

626S,  infra,  an  affidavit  in  support  of  the  motion  for 

2.  If  there  is  only  one  attorney,  omit  continuance.  For  construction  of  simi- 
the  words  in  [  ]:  if  more  than  one,  they  lar  statutes,  and  practice  thereunder, 
are. indispensable.  see  annotations  to   Forms   Nos    6264, 

3.  Louisiana.  —  Garland's  Rev.  Code  6265,  6267,  6268,  6269. 

{1894),   §   466,  providing  that  **  when-        4.    California.  —  Code    Civ.    Proc. 
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attorney  of  record  for  the  plaintiff  (or  defendani)  in  the  above  entitled 
cause;  that  he  is  actually  engaged  in  attendance  upon  a  session  of  the 
legislature  of  the  state  of  California  as  a  member  thereof;  and  that  he 
was  employed  as  attorney  of  record  as  aforesaid  before  the  com- 
mencement of  said  session  of  the  legislature.^  {Signature  and  iurat 
as  in  Form  No.  81J^) 

Form  No.  6268.* 

( Title  of  court  and  cause^  and  venue  as  in  Form  No.  6286  or  Form- 
No.  6291. ) 

I,  John  Smithy  do  swear  that  I  am  the  attorney  (or  solicitor  or  coun^ 
seiy  of  the  plaintiff  (or  defendant^  or  other  party^  in  the  above  en- 
titled cause ;  that  I  was  actually  employed*  in  said  suit  by  said  party 
prior  to  the  commencement  of  the  general  assembly  of  the  state  of 
Illinois^  which  is  now  in  session*  [and  was  prior  to  and  at  the  date  of 
said  employment  and  am  now  duly  authorized  and  admitted  to  prac- 

(1897),  ^  595,  not  expressly  requiring  on   account  of    a    defective    affidavit, 

an  affidavit  but  providing  for  the  post-  Stockley  t/.  Goodwin,  78  111.  127. 

ponement  of  trial.     In  People  v.  Gold-  Missouri.  —  Burns' Anno.  Prac.  Code, 

enson»  76  Cal.  343,   where  the  junior  §  500,  applying  to  all  civil  **  suits  at 

counsel  was  absent  as  a  member  of  the  law  or  in  equity." 

legislature,  it  appears  that  an  affidavit  8.  Who  may  Make.  —  In  Illinois  2Si^ 
was  tiled  by  the  senior  counsel  present.  Missouri  the  statutes  provide  for  a  con- 
In  the  same  case  the  court  deems  it  tinuance  if  it  shall  appear  by  affidavit, 
doubtful  if  section  595,  above  men-  etc.,  not  specifying  who  must  make  the 
tioned,  applies  to  criminal  proceedings,  affidavit.  In  Joiners.  Drainage  Comrs. , 

1.  In  People  v.  Goldenson,  76  Cal.  17  111.  App.  607,  the  affidavit  was  made 

343,  the  court  expressed  the  opinion  by  the  absent  attorney.     In  McClory  v. 

that  the  Code,  §  595,  cited  in  the  pre-  Crawley,  59  111.  App.  392,  it  was  made 

ceding  note,  authorized  a  continuance  by  the  defendant,  and  held  insufficient 

only  for  the  absence  of  those  who  be-  only  for  intrinsic  defects.     In  Harrigan 

come  attorneys  of  record   before   the  v.  Turner,  53  111.  App.  292,  it  was  made 

commencement  of  the  session  of  the  by  the  defendant  and  held   to  be  in 

legislature.  proper  form,  and  so  in  Ware  v.  Jersey- 

8.  Illinois. — Starr  &  C.  Anno.  Stat,  ville,  158  111.  234.     In  St,  Louis,  etc., 

(1896),  p.  3041,  par.  47^/ x^^.,  applying  to  R.  Co.   v.  Teters,  68  111.   144,  it  was 

all  civil  **  suits  at  law  or  in  equity."  made  by  plaintiff's  agent,  and  the  prece- 

It  ii  mandatory  upon  tho  court  to  con-  dent  approved  in  this  case  is   given 

tinue  the  cause  upon  this  ground  under  infra ^  Form  No.  6269. 

the  statute,  the  word   **  may  "  being  4.  "  Aotnally  Emplosrad." — An  affidavit 

construed  as  '"shall"  or  **  must."    St.  alleging  employment  of  counsel  implies 

Louis,   etc.,  R.   Co.   v.  Teters,  68  111.  actual  employment  in  the  language  of 

144;  Wicker  v.    Boynton,  83   111.    545;  the  Illinois  statute.     Harrigan  v.  Tur- 

Ware  V    Jerseyville,   158  111.  234;  Chi-  ner,  53  111.  App.  294.     \xx  Missouri  ^Xi^ 

cago     Public     Stock     Exch.     v.     Mc-  section  of  the  Illinois  statute  requiring 

Claughry,  148  111.  372,  affirming  50  III.  actual  employment  prior  to  the  session, 

App.  358,  refusing,  however,  to  disturb  etc.,  was  not  adopted,  and  it  is  possible 

the  ruling  of  the  trial  court  denying  the  that  the  affidavit   in  that  jurisdiction 

continuance,  it  appearing  that  the  error  need  not  contain  such  statement.     By 

was  harmless.  judicial    interpretation,     however,    in 

Oonntor  aAdavits  are  not  admissible  California^  it  was  thought  to  be  neces- 

for  the   purpose  of  contradicting  the  sary  in  People   v.  Goldenson,  76  Cal. 

affidavit.     Chicago  Public  Stock  Exch.  343.     See  supra^  note  4,  p.  324. 

V.  McClaughry,  148  111.  379.  h.  Time  of  Employment.  —  A  motion  is 

A  seoond  application  on  a  sufficient  properly  overruled  if  the  affidavit  fails 

affidavit  will  not  be  entertained  at  the  to  state  that  the    attorney  had  been 

same  term  that  a  first  application  on  employed    in    the  cause    prior  to  the 

the  same  grounds  has  been  overruled  commencement  of  the   session  of  the 
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tice  in  the  Supreme  Court  of  Illinois]  ;^  that  I  am  now*  a  member  of 
the  house  of  representatives  (or  senate)  of  said  general  assembly, 
and  in  actual  attendance^  on  a  session  of  the  said  general  assembly 
at  the  capital  of  said  state;*  that  my  attendance  in  court  at  the 
trial  of  this  suit  is  necessary  to  a  fair  and  proper  trial  of  said  suit.^ 
(^Signature  and  jurat  as  in  Form  No.  6286  or  Form  No.  6291.)^ 


(8)  By  Agent. 

Form  No.  6269. 

(Precedent  in  St.  Louis,  etc.,  R.  Co.  v,  Teters,  68  111.  144.)^ 

[(^Title  of  court  and  cause^  and  venue  as  in  Form  No.  6286.^^ 
A.  L.  Gardiner  being  first  duly  sworn  says  that  he  is  the  agent  of 
the  plaintiff;  that  said  plaintiff  cannot  safely  proceed  to  the  trial  of 
said  cause^  at  this  term  of  court  on  account  of  the  absence  of 
Thomas  S.  Casey,  who  is  the  principal  or  senior  counsel  in  said  cause; 
that  said  Thomas  S.  Casey  is  a  member  of  the  senate,  one  of  the 
houses  of  the  general  assembly  of  the  state  of  Illinois,  and  now  in 
actual  attendance  upon  a  session  of  the  said  general  assembly  at  the 
capital  of  said  state;  that  said  attorney  was  employed  by  plaintiff  in 
said  cause  before  the  election  of  said  attorney  to  the  office  aforesaid, 
and  before  the  present  session  thereof  was  begun,  and  before  the 
present  term  of  this  court  began,  and  further  saith  not. 

A.  L.  Gardiner,  Agent. 
[(Jurat  as  in  Form  No.  6286.)]^ 

legislature.     Stockley  v.  Goodwin,  78  intelligently,  or  it  should  state  in  the 

111.  127.  language  of  the  statute  that  *'the  at- 

1.  AdmlMion  to  practice  in  the  supreme  tendance  of  counsel  is  necessary  to  a 

court  is  a  requisite  of  the  affidavit  un-  fair    and    proper    trial."'    McClory  v. 

der  the  Illinois  statute.      Starr  &  C.  Crawley,  59  111.  App.  392. 
Anno.  Stat.   (1896),   p.  3042,   par.   48.        An  affidavit  stating  that  the  presence 

This,  however,  is  not  mentioned  in  the  of  the  absent  attorney  is  **  necessary  to 

Missouri  statute,   and  for  that  reason  a  trial  of  the  cause*' is  a  fatal  departure 

the  words  in  [  ]  may  be  omitted  in  the  from  the  statute.    Williams  v.  Baker, 

latter  state.  67  III.  238.    And  so  is  an  affidavit  stating 

8.  Affldaylt  should  be  made  during,  not  that  the  party  '*  cannot  safely  proceed 

before,  the  session  of  the  legislature  un-  to  the  trial"  in   the  absence  of    the 

der  both  the  Illinois  and  Missouri  stat-  counsel.     McClory  v.  Crawley,   59  111. 

utes.     Joiner  v.   Drainage  Comrs.,  17  App.  392.     But  compare  with  this  case 

111.  App.  607.  the  precedent  in  Form  No.  6269,  and 

3.  Actual  attendance  npon  the  session  infra,  note  9,  this  page. 

must  be  shown  in  the  affidavit,  and  it  6.  In   Illinois  the   affidavit  may   be 

is   not  sufficient  to  state   merely  that  verified  before  the  clerk  of  the  court 

counsel  intends  presently  to  be  in  at-  Harrigan  v.  Turner,  53  111.  App.  294. 

tendance.     Joiner  v.  Drainage  Comrs.,  7.  It  was  held  to  be  reversible  error  to 

17  111.  App.  607.  overrule  a  motion  for  continuance  upon 

4.  See  supra,  note  5,  p.  325.  this  affidavit. 

5.  That  the  presence  of  counsel  is  necee-  8.  The  words  in  [  ]  are  not  found  in 
sary  need  not  be  stated;  a  general  state  the  reported  case,  but  have  been  added 
ment  in  the  language  of  the  statute  is  to  make  the  form  complete.  Consult 
sufficient.  Wicker  v.  Boynton,  83  111.  also  annotations  to  Form  No.  6268, 
545.     But  the   affidavit    should  either  supra, 

state  facts  as  to  the  character  of  the        9.  "Cannot  safely  proceed,"  eto,,  is  not 
suit,  so  as  to  enable  the  court  to  judge    in  the  words  of   the  statute  which  is 
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/  4.  For  Absence  of  Party.^ 

/  a.  Needed  as  a  Witness.* 

Form  No.  6270. 
(Precedent  in  Welcome  v.  Boswell,  54  Ind.  298.)* 


I 


C^rd  in  the  annotation  to  Form  No.  718;   Sanford  v.  Cloud,    17    Fla.  533, 

^^ ,  ^ji^ra,tos^ether  with  cases  showing  where  the  opinion  sets  forth  verbatim 

ii^^     ^xril  of  paraphrasing  the  statute,  the  affidavit  upon  which  it  was   held 

Ij^   cb>  ^^  case,  however,  the  circumstance  that  a  continuance  was  rightly  refused. 

^s^x,    die  absent  attorney  was  stated  to  Diligence  lued  to  procure  the  party's 

j,^      *  *    -the  principal  or  senior  counsel "  presence  or   the   testimony    must   be 

IQS^-^       lave  prompted  the  court  to  de-  shown.     Hefling  v.  Van  Zandt,  162  111. 

clai^x-^       that  *' the    affidavit  ***  states  162.     And  a  higher  degree  of  diligence 

« '••'     '^     that  the  presence  of  such  attor-  must  be  shown  than  when  the  absent 

ney    ^wr'as  necessary  to  a  full,  fair  and  witness  is  a  stranger  to  the  suit.    Man- 

prc>x>^'  ^i^al  of  the  case."  tonya  v,  Huerter,  35  111.  App.  27.    But 

3.«     -^^Imoim  of  party  as  a  ground  for  it  need   not  show   that  he   has   been 

cora'Cm'r&uance,  see  4  Encyd.  of  PI.  and  served  with  a  subpoena.     Douglass  v, 

Pr-       ^34  €i  seq.,    relating   to   continu-  Blakemore,  12  Heisk.  (Tenn.>  565. 

aac^^    on  the  ground  of  the  absence  of  Inability  to  prove  the  same  fiBtcts  by 

a  {>£». x-^7,  coparty,  or  adverse  party,  and  other     witnesses     must     be     shown. 

tb^      :f  c:>llowing  notes  to  this   form  and  Hodges  v,  Nash,  141  111.  392.    Consult 

tt<>^^s    to  Form  No.  6271,  infra.  also  note  2,  p.  343,  infra, 

'^^^mm.^m  may  Kake.  —  The  affidavit  was  Cause   of    party's    absenoe    must   be 

"^^^i^     by  the  party  himself,  in.  Pate  v,  shown.     Hazen  v,  Pierson,  83  111.  241; 

Tair.       72  Ind,  450;  McClurg  v.  Ingle-  Davis  «'.  Foreman,  (Tex.  1892)  20  S.  W. 

hea.t-^^    (Ky.  1895)  33   S.   W.   Rep.    81;  Rep.  52.   "  Definitely  and  clearly."   Mc- 

ClaT-fe   &.  Carey,  41  Neb.  780;  by  counsel  Bride  v.  Stradley ,•  103  Ind.  467,  holding 

^^     ^^vnpson  V.  Simpson,  (Cal.  1895)  41  **sicknessinhisfamily"  not  a  sufficient 

^^^^      ^ep.  804;    McBride  v.   Stradley,  averment.      Steele  v.   Com.,   3   Dana 

?*3      Xnd.  465;    Post  V.   Cecil,   11  Ind.  (Ky.)  84,  holding  "circumstances  be- 

tjpi^-       362:   Hefling   f .  Van  Zandt,  162  yond  his  control"  insufficient.     And  if 

i^'     ^62;  Hodges  V.  Nash,  141  111.  392;  ill,  the  nature  of    the  party's   illness 

ge^^rci  V.  Mackey,  51  Kan.  131;  West  v,  should  be  stated.    Pate  v.  Tate,  72  Ind. 

-^^*^«ssey,  63  Minn.  378;  by  the  agent  452.     See  also  Solomon   v.   State,   71 

°^^*^^  party,  in  Sanford  v.  Cloud,  17  Fla.  Miss.  568. 

^^ »     l:ky  the  secretary  of  the  defendant  Beatonable    ezpeotation    of    seeoring 

g£**^^> nation,  in  Cerealine  Mfg.  Co.  v,  party's  presenoe  or  testimony  at  the  term 

jjj^*^^'C3rd,  129  Ind.  236;  Fisse  v.  Katzen-  to  which  it  is  sought  to  defer  the  trial 

pj^^-  ^  ^3  Ind.  490;   by   the   party,    his  must  be  shown.     Mantonya   v.  Huer- 

£l|V'^'»c:ian  and  his  counsel   in  Jaffe  v.  ter,  35  111.  App.  27.     Consult  also  note 

^^■^thal,  loi  Cal.  175.  8,  p.  345,  infra. 

2)^2^^^tateiiiant    of    Proposed  Testimony,  Admission  to   Obviate   CbntinTianoe. — 

JJ^^'**^*,  eto.  —  Where  the    presence  of  See    Elliott    v.    Field,    21    Colo.    378; 

^2^       S>arty  is  not  sought  merely  as  a  Kitchens  z/.  Hutchins,  44  Ga.  620;  Pate 

is  ^^^^s.  hut  for  aid  and  advice,  etc..  it  v*  Tait,  72  Ind.  450;  Pruyn  v.  Gibbons, 

pr^^  ^^^  necessary  to  state  or  allude  to  the  24  La.  Ann.  231. 

Liij^^^sed  testimony  by  him.     Jaffe  v.  8.  "When  the  application   is  made 

pr^.^*^thal,  loi  Cal.  175.     But  where  his  on  account  of  the  absence  of  a  witness 

a^^^^^*^ce  is   desired   as  a  witness   the  merely,  certain  formal  and  necessary 

m^^^-^it  should  conform  to  the  require-  facts  must  be  shown  by  the  affidavit  to 

wi^^^^  of  affidavits  in  the  case  of  absent  entitle  the  party  to  a  continuance  {cit- 

N^i^^^^sscs,  for  which  see  f»/'n:a.  Forms  ing  statute,  now  Horner's  Stat.  (1896), 

m.^^    *    ^272  to  6298,  so  that  the  affidavit  §410).  *  *  *  In  other  cases  good  cause 

pj-^^    ^   set  forth  the  fact|  expected  to  be  only  need  be  shown  by  the  affidavit  or 

f^^     >n^^*^»  ^^^  their  materiality.    Hodges  otherwise  {citing  statute,  now  Horner's 

^^^*^^h,  141    111.  391;  Hefling  v.  Van  Stat.  (1896),  §411).     In  the  case  before 

ti^^^^t,  162  111.   162;    Fisse   v.   Katzen-  us  the  applicant  was  more  than  a  wit- 

^     93    Ind.    490;    McGehee  v.   Min-  ness  in  his  relations  to  the  action.     He 

'  (Tex.  Civ.  App.  1894)25  S.  W.  Rep.  was  also  a  defendant,  and  the  only  de- 
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\{Title  of  court  andcause^  and  venue  as  in  Form  No,  6287, y\^  Thomas 
S.  Cogley^  being  duly  sworn,  on  his  oath  says,  that  he  is  attorney  for 
the  defendant,  Frank  D,  Welcome^  in  the  above  entitled  cause,  and 
that  he  makes  this  affidavit  for  and  on  his  behalf:  that  said 
Welcome  resides  at  Port  Huron  in  the  state  of  Michigan^  that  he  is 
detained  at  his  home  by  the  dangerous  illness  of  his  wife,  as  affiant 
is  informed  and  believes;  that  affiant  was  not  employed  in  the  de- 
fense in  time  to  get  the  deposition  of  said  defendant,  and  affiant  has 
been  informed  and  he  believes  that  the  defendant  has  been  anxiously 
watching  for  a  favorable  change  in  the  illness  of  his  wife,  so  he 
could  safely  leave  her  to  attend  the  trial  of  this  cause;  that  he, 
affiant,  believes  the  defendant  has  a  meritorious  defense  to  the  above 
action ;  that  he  expects  to  prove  by  him  that  he  is  the  owner  of  the 
steam-tug  "  Grcue  JDonner  " ;  that  he  employed  the  plaintifiF  to  take 
charge  of  said  vessel  as  master;  that  the  services  rendered  by  the 
plaintiff  for  the  defendant  were  as  master  of  said  steamer  and  in  no 
other  capacity;  that  the  plaintiff  as  such  master  received  all  the 
money  and  earnings  of  said  vessel  and  applied  them  to  the  payment 
of  himself  for  his  services  as  master;  that  said  plaintiff  not  only  paid 
himself  for  his  said  services  out  of  the  moneys  of  said  steamer  and 
of  the  defendant,  but  that  he  appropriated  large  sums  of  money 
earned  by  said  steamer  and  belonging  to  the  defendant,  in  excess  of 
the  indebtedness  of  defendant  to  plaintiff  two  or  three  hundred doWairSy 
as  affiant  is  informed  and  believes;  that  affiant  believes  the  defend- 
ant will  testify  to  the  above  facts,  and  that  he  believes  they  are  true; 
that  he  believes  the  testimony  of  said  defendant  can  be  procured  by 
the  next  term  of  this  court;  that  he,  affiant,  knows  of  no  other  wit- 
ness by  whom  he  can  prove  the  facts  above  set  forth,  whose  testi- 
mony can  be  as  readily  procured.  [(^Signature  and/urat  as  in  Form 
No.  6287,  )y 

b.  Needed  for  Asslstanee  and  Adviee.' 

Form  No.  6  2  7  z . 

(  Title  of  court  andcause^  and  venue  as  in  Form  No.  6287.)  John  Smithy 
being  duly  sworn,  deposes  and  says  that  he  is  the  sole  attorney  and 

fendant  in  the  cause.     The  rule,  there-  eludes  every  conclusion  that  the  appli- 

fore,  governing  the  application   for  a  cation   was    made    for    delay  merely, 

continuance  on  account  of  the  absence  *  *  ♦  We  think  that  in  the  exercise  of 

of  an  ordinary  witness  was  not,  in  our  a  proper  judicial  discretion  the  court 

opinion,  strictly  applicable  to  him  in  below  ought  to  have    continued    the 

the  motion  made  in  his  behalf  for  the  cause,  and  that  consequently  it  erred 

continuance  of  this  cause.     His  appli-  in  refusing  to  do  so.       Welcome   v. 

cation,  we  think,  was  not  within  any  Boswell,  54  Ind.  298. 
strict  statutory  rule,  but  was  addressed        For  another  case  of  reversible  error 

to  the  sound   legal   discretion  of  the  in  refusing  a  continuance  because  of 

court.     The  affidavit  shows  what  we  the  absence  of  a  party  on  account  of 

consider  a  reasonable  excuse  for  the  his  illness  see  Douglass  v.  Blakemore, 

absence  of  the  appellant   [defendant]  la  Heisk.  (TennJ  564. 
when  the  motion  for  a  continuance  was        1.  The  words  to  be  supplied  in  [  ] 

entered.     It  also  shows  the  materiality  are  not  found  in  the  reported  case, 
and  importance  of  the  proposed  testi-        S.  Abfenoe  of  Purty  Veodtd  for  Assist- 

mony  of  the  appellant  to  the  issues  in  snoo  and  Advlee.  —  *'  It  is  unquestion- 

'  the  cause.     By  its  terms  it  fairly  ex-  ably  an  important  privilege  of  the  party 
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counsel  for  the  defendant  in  the  above  entitled  cause  and  that  he  can- 
not safely  go  to  trial  without  the  presence  of  his  client,  who  is  now 
absent  in  JBurope,  The  plaintiff's  action  is  brought  to  recover  dam- 
ages for  an  alleged  breach  of  warranty  in  a  contract  of  sale  by 
the  defendant  to  the  plaintiff  oifour  automatic  machines  for  turning 
the  Heads  of  carriage  bolts. 

to  l>e    present  at  the  trial  of  his  cause,  of  the  absence  of  his  client,  who  was 

whiola  should  not  be  denied  on  applica-  old  and  infirm  in  health,  and  unable  to 

lion  xzi£^de,  unless  for  weighty  reasons."  attend  court";  but  the  court  proceeded 

Elliocc    V.  Field,  si  Colo.  378,  holding  to  trial  and  judgment.     In  affirming 

that.        SL    continuance     was     properly  the  judgment,  it  was  said:** There  is 

granted ;  Jaffe  v,  Lilienthal,   loi  Cal.  no  substantial  fact  here  shown  why  the 

i75«   ^T-s^TixXn^  a  new  trial  for  refusal  of  court  should  have  delayed  the  tnal  — 

contixiuance;  Pate  v.  Tait,  72  Ind,  4.52;  no  affidavit  for  a  continuance,  no  motion 

Bea.x-<i     v,  Mackey,  51   Kan.  133.     See  for  a  continuance,  only  the  objection  of 

also     a.xa notations    to    Form    No.  6270,  the  attorney,"  etc. 

xMgr'a.  That  the  party's  presence  is  essential 

Xlia^t  a  party,  especially  a  sole  party,  "  must    be  shown,  when   the   case   is 

stands    in  a  different  attitude  from  an  called  for  trial,  by  an  affidavit  setting 

ordina.x'y  witness  in  respect  of  his  ap-  forth  the  special  circumstances  which 

plic&tion  for  a  continuance  was  affirmed  sustain   and  justify   the  application." 

in   Post  V.  Cecil,  11  Ind.  App.  364  (and  Cowperthwaite  v.  Miller,  2  Phila.  (Pa.) 

conceded   by  the    dissenting    opinion  219. 

^^crein),  granting  a  new  trial  for  refusal  Urns  te  Prspars  Applioatlon.  —  Refusal 

^   ^    continuance;  citing  Welcome  v,  to  grant  counsel  time  to  prepare  and 

»<>s'w^ell,  54  Ind.  297,  which  furnished  present  a  formal  application  in  writing 

^c  precedent  for  Form  No.  6270,  supra,  for  a  continuance  on  the  ground  of  the 

out  his  voluntary  absence  by  reason  of  absence  of  his  client,  is  reversible  error 

pnor  engagements  is  not  a  ground  for  where  the  record  fails  to  show  any  rea- 

coptinxiance.     West  v,  Hennessey,  63  son  for  denial  of  the  privilege.   May  ton 

***^n.   378.  y^  Guild,  (Tex.  Civ.  App.  1894)  29  S. 

Moreover,  the  presumption  is  in  fa-  W.   Rep.  218. 

▼or  of   tbe  action  of  the  court,  and  the  Application  After  Trial  Began. — The 

^^^^^a>l    of  a  continuance  will   not  be  application  is  made  too  late  after  the 

^^uad     for  a  new   trial  unless  it    is  jury  are  impaneled  and  the  trial  has 

*^rnaa^|ygjy  shown   to  have  been  an  begun.     Leavitt  v,   Kennicott,   54   IlL 

*ouse  of  discretion.     Bowling  ».  What-  App.  633.     See  also  Cowperthwaite  v, 

*5y»  53    Ga.  24;  Harris  v.  Rose,  26  111.  Miller,  2  Phila.  (Pa.)  219. 

'^PP-  2137;  Fisse  V,  Katzentine,  93  Ind.  Bequiiitei  of  Affidavit.— The  affidavit 

j?*»  J*a.te  V.  Tait.  72  Ind.  452;  Beard  v.  must  clearly  show  that  the  presence  of 

i*^*®y,  51  Kan.  131;  McClurg  v.  In-  the  absent  party  is  necessary .    National 

J^^«^rt,  (Ky.  1895)33  S.  W.  Rep.  81;  Exch.    Bank  v.   Walker.    80  Ga.  281; 


^isse    V.    Orleans    Cotton    Rope,     Cowperthwaite  v.  Miller,  2  Phila.  (Pa.) 


Sim*  ^t^P^^fs  ^^  have  been  harmless,  counsel.     Beard  v,  Mackey,  51   Kan. 

I^^P^o  V.  Simpson,  (Cal,  1895)41  Pac.  133. 

24-   ii**»  Bowling  V.  Whatley,  53  Ga.  CtouLter-aAdavits      or      Testimony.  — 

3J'  *J*2en  V,  Pierson,  83  111.  241.     See  Whatever  may  be  the  result  of  the  con- 

^^j^te  V.  Rogers,  56  Kan.  362.  flicting  authorities  as  to  the  admissi* 

I(^  jjj?'**lty  tor  Motion  and  Affidavit.  —  bilit]^  of  counter-affidavits  to  resist  an 

^Y^^^^*^igomery  v.  Wilson,  58  Ind.  591,  application    for    continuance    on    the 

^j^  T^^ord  set  forth  in  the  bill  of  ex-  ground  of  the  absence  of  a  witness  (see 

P]^^ns  recited  that  "  Now  come  the  annotations  to  Form  No.  6308),  it  seems 

uS*^*    by  their  attorneys,  *  ♦  *  and  to  be  wholly  within  the  discretion  of 

uid  r^^^^  being  called  for  trial,  the  the  court  to  receive  counter-affidavits 

ant  v-^'^™®yi  ^"  behalf  of  the  defend-  or  testimony  where  a  continuance  is 

^^^jected  to  going  into  the  trial  at  asked  for  the  absence  of  a  party  to  the 

^^  P'^aent  hour  of  the  day,  on  account  suit   whose    presence    is    not   desired 
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The  affiant  says  that  to  the  best  of  his  information  and  belief  the 
defendant's  defense  is^  that  the  machines  sold  by  him  to  the  plaintiff 
were  warranted  only  to  turn  bolts  either  of  Norway  iron  or  of  iron  as 
soft  as  Norway  iron,  and  that  plaintiff  used  the  machines  for  turning 
bolts  made  of  a  certain  iron  called  ^^ charter  oaky"  which  is  much 
harder  than  Norway  iron,  thus  subjecting  the  machines  to  a  greater 
strain  than  they  were  warranted  to  sustain  and  necessitating  constant 
repairs,  which  were  made  by  ignorant  and  unskilled  mechanics. 

The  affiant  says  that  the  defendant  is  a  skilled  machinist  and 
inventor  of  automatic  machinery  and  has  a  thorough  knowledge  of 
the  various  grades  and  brands  of  iron  and  steel;  that  he  has  exclu- 
sive knowledge  of  the  details  of  the  defense,  and  is  the  only  person 
who  knows  the  names  and  whereabouts  of  the  expert  witnesses  neces- 
sary to  be  called  on  his  behalf;  that  his  peculiar  knowledge,  informa- 
tion and  technical  skill  render  it  indispensable  to  a  proper  presenta- 
tion of  his  side  of  the  case  that  he  should  be  personally  present  in 
order  to  give  his  aid  and  advice  as  to  the  conduct  and  management 
of  the  trial  and  the  examination  and  cross-examination  of  witnesses 
upon  the  technical  details  of  the  case. 

Affiant  says  that  the  facts  of  the  defendant's  case  were  communi- 
cated by  the  defendant  to  his  attorney,  George  Jones^  of  Indianapolis^ 
who  with  the  defendant's  assistance  was  prepared  and  expected  to 
try  the  case  at  the  time  when  it  was  set  down  for  trial,  but  the  said 
Jones  died  three  weeks  ago  and  the  affiant,  who  was  thereupon  for 
the  first  time  employed  in  the  case  by  the  defendant's  agent,  has 
been  unable  to  get  important  papers  and  memoranda  relating  to  the 
case  which  were  in  the  possession  of  the  said  Jones^  although  as  soon 
as  employed  he  wrote  and  afterward  telegraphed  to  said  Jones's  son 
and  clerk  to  forward  to  him  all  such  papers  as  soon  as  possible. 

The  absence  of  the  defendant  is  because  of  the  following  facts: 
(Jlere  state  the  reasons  for  the  defendants  absence  and  his  efforts  to  be 
present  in  time  for  the  trial.)^ 

merely  as  a  witness.     McClurg  v.  In-  importance  of  the  defendant's  presence 

gleheart,  (Ky.  1895)33  S.  W.  Rep.  80,  but  an  insufficient  showing  of  diligence 

where  a  physician  was  allowed  to  testify  to  secure  his  attendance.     Hefling  v, 

that  the  defendant  was  not  physically  Van   Zandt,    162    111.    162,    where    the 

unable  to  be  present  as  stated  in  de-  affidavit  was  insufficient  on  the  same 

fendant's  affidavit  for  a   continuance,  point.     Clark  v.  Carey,  41   Neb.    780, 

See  also  Bowling  v.  Whatley,  53  Ga.  where  the  defendant's  good  faith  was 

24;  McElveen  Commission  Co.  v.  Jack-  doubtful.     Jaffe  v.  Lilienthal,  loi  Cal. 

son,  04  Ga.  549.  175,  where  the  affidavit  was  held  suf- 

1.  0ood  Cause  of  Action  or  Defense.  —  In  ficient  in  every  particular  and  a  new 
Fisse  V.  Katzentine,  93  Ind.  494,  the  trial  was  granted  for  refusal  to  allow  a 
court    held    the    defendant's    affidavit  continuance. 

insufficient,  because,  among  other  In  Pate  v.  Tait,  72  Ind.  450,  the  de- 
things,  it  did  not  show  any  defense  to  fendant's  affidavit,  after  stating  what 
the  action,  citing  Montgomery  v.  Wil-  his  testimony  would  be,  and  the  fact  of 
son,  58  Ind.  591.  See  also  Beard  v.  his  sickness  and  inability  to  attend 
Mackey,  51  Kan.  133;  Telford  i/.  Brink-  court,  his  residence  in  the  county,  and 
erhofif,  45  111.  App.   588.  other  formal  matters;  continued  as  fol- 

2.  See  Cerealine  Mfg.  Co.  v.  Bick-  lows:  "And  he  further  says  that  his 
ford,  129  Ind.  236,  containing  copious  presence  at  the  trial  of  said  cause  is 
extracts  from  the  affidavit,  which  was  necessary  to  the  proper  defense  thereof; 
held  to  make  a  sufficient  showing  of  the  that  it  is  necessary  to  his  proper  defense 

880  Volume  5. 


6272.  ADJOURNMENTS.  6272. 

Affiant  further  says  that  he  is  thoroughly  satisfied  and  believes 
that  said  defendant  has  not  absented  himself  for  the  purpose  of  delay; 
that  the  afi&ant  expects  and  fully  believes  that  said  defendant  will  be 
present  at  the  next  term  of  this  court,  and  that  said  defendant  will 
then  be  able  to  and  will  take  charge  of  and  conduct  said  case,  and 
be  px'csent  at  the  trial  to  aid  and  assist  in  the  defense.  {Signature 
aiuiytdrai  as  in  Form  No.  6287.) 

. 

6.  For  Absence  of  Witness.^ 

a.  In  GeneraL 
Form  No.  6373. 

[riie   State  of  Alabama^ )  In  the  Circuit  Court 
T>al^^  County.  J  October  Term,  i8P7. 

J'€>An  Doe^  plaintiff, 
against 
^ich^M^rd  RoCy  defendant. 

The     State  of  Alabama,  \ 
County  of  Dale.  )  ^^• 

Before  me,  Calvin  Clark^  clerk  of  the  Circuit  Court  in  and  for  the 

that    li«  be  personally  present  at  said  Colorado. — Mills'  Anno.  Code  (1896), 

inal   in  order  that  he  may  advise  and  §177;  Mills' Anno.  Stat,  (i 891),  §  2113. 

confer -with  his  counsel  during  the  prog-  Connecticut.  —  Gen.    Rules  of   Prac, 

rcss  of  said  trial,  and  that  he  desires  No.  VIII,  §  2.     See  also  infra^  Form 

JO  be   present  at  said  trial,  and  would  No.  6273. 

°^  present  now  but  for  his  inability  to  District  of  Columbia.  —  Comp.    Laws 

J    ^here  on  account  of  said  sickness."  (1894),  c.  LV,  §  120. 

J     Wa.s  held  that  there   was  no  error  Florida. — See  Harrell  f .  Durrance,  9 

'?f^*^'>fif  *  continuance.    "  There  was  Fla.  500;  Sanford  v.  Cloud,  17  Fla.  543; 

Ij^thing  in  the  affidavit,*'  said  the  court.  Gladden  v.  State,  12  Fla.  562;  Green  v. 

^o  show  when,  if  ever,  the  defendant  King,  17  Fla.  457.   See  also  infra^  Form 

'jould  or  expected  to  be  able  to  be  in  No.  6283. 

Jtendance.    The  nature  of  the  sickness  Georgia. —  2   Code  (1895),  §  5129;    3 

**  "?oi  shown,  nor  the  age  and  general  Code  (1895),  §  962.   See  also  infra^  Form 

|?«><iition  of  health  of  the  defendant.  No.  6284. 

\^  *ught  that  appears  the  court  may  Idaho.  —  Rev.  Stat.   (1887),   §§  4372, 

i                   ^*^  Jiad  reason  to  believe  that  the  de-  7795;    Territory  v.   Guthrie,   2   Idaho 

QQant  would  never  be  able  to  attend  403. 

^    ^"•ial.    In  fact  the  defendant  died  Illinois.  —  Starr    &    C.   Anno.   Stat, 

^^""^^ftcr,"  etc.,  and  "  if  a  new  trial  (1896),  p.   3036,  par.  43    (Prac.  Act,  c. 


,^^T?    granted  ♦  ♦  ♦   he  could  not  at-    no,  §  43).     See  also  infra.  Forms  Nos. 
5      4tJ'  6285.  6286. 

•    ^or  provisions  relating  to  continu-        Indiana.  —  Horner's  Stat.  (1896),  {5 


•^  ^?®    on  account  of  absent  witnesses    410,  1781.     See  also  infra.  Forms  Nos. 


/.|^      —  various  jurisdictions  consult  the  6287,6288. 

v^^\n^.  /?zw».  — Code  (1897),  §  5370.  See  also 

#K&3ama. — Circuit  and  Inferior  Ct.  infra.  Forms  Nos.  6289,  6290. 

'%^t^^.  No.    16    (Civ.   Code  (1886),    p.  Kansas.— Q^tl.   Stat.    (1897),   c.   95, 

^>:  Chancery  Rules  Nos.  71,  72  (Civ.  §  329. 

^e(i886),  p.  824).  AV»/«<-/&^.-- Bullitt's  Civ.  Code  1895), 

i4n«»»a.—  Rev.    Sut.   (1887),  §  752;  §  315;  Bullitt's  Crim.  Code (1895),  §  189. 

Pen.  Code  (1887),  §  i6o6.  See  also  Simms  v.  Alcorn,  i  Bibb  (Ky.) 

i^rAwMox.  — Sand.  &  H.  Dig.  (1894),  348;  Carrv.  Marshall,  i  Bibb  (Ky.)  363. 

882157,  2158,  5797.  See  also  precedent  infra,  note  3,  p.  358. 

CaUfomia.  —  Code  Civ.  Proc.  (1897),  Louisiana.  —  Garland's     Rev.     Code 

8  595;  Pen.  Code  (1897),  §  1052.  (1894),  §  464  ^t  seg.    The   motion   must 
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county  aforesaid,  personally  appeared  John  Doe  (or  Richard  Roi)^^ 

be  supported  by  affidavit.    Winchester  South  Carolina,  —  Circuit  Ct.  Rules, 

V,  Rightor,  12  La.  256;  State  v.  Roun-  No.  27.    See  also  <W''^t  Form  No.  6280. 

tree,  32   La.  Ann.  1144;  Thompson  v.  South  Dakota, —  Circuit  Ct.  Rules  (6th 

Mississippi  M.  &  F.  Ins.  Co.,  2  La.  234;  Tud.  Cir.),  No.  29.    See  also f»/rtf,  Form 

Roby  V.   Brown,  14  La.  247.     Omtra^  No.  6294. 

where  the  motion  for  postponement  is  Tennessee,  —  Code  (1896),  g  4662. 

only  from    evening   to   the  following  Texas.  —  Rev.  StaL  (1895),  art.  1277 

morning  in  order  to  enable  a  witness  et  seq.     See  also  infra^  Forms  Nos.  6295 

summoned  and  in  town  to  get  in  con-  to  6298,  and  notes  thereto. 

dition  to  testify.     Leckie  v.  Crane,  12  Utah, —  Comp.  Laws  (1888),  §g  3353, 

La.  432.  5003. 

Maine,  —  Supreme  Judicial  Ct.  Rules  Vermont. —  Supreme  Ct.  Rules,  No.  9. 

(1896),  No.  XV.  Virginia.  — See  precedent  infra^  note 

Maryland,  —  Pub.  Gen.  Laws  (1888),  3,  p.  358-9,  and  authorities  there  cited. 

^I't*  75 >  §  57  tt  seq.  See  also  infra^  Form  No.  6281. 

Massachusetts.  —  Supreme  Ct.  Rules  IVashington.  —  2   Hill's  Anno.   StaL 

(Com.  Law),  No.  34.  (1891),  §§  338»  1296. 

Michigan.  —  Circuit  Ct.   Rules,  No.  IVest     Virginia.  —  See    Wilson    v. 

22;  Chancery  Rules,  No.  15.    See  also  Wheeling,  19  W.  Va.  323;  Dimmey  v, 

infra,  FormNo.  6275.  Wheeling,  etc.,  R.  Co.,  27  W.  Va.  32. 

Minnesota,  —  Sut.   (1894),   §§    5366,  IVisconsin.  —  Circuit  Ct.   Rules,  No. 

7321.  20  (Sanb.  &  B.  Anno.   Stat.,   g  2845, 

Mississipifi, — Anno.  Code (1892),  §723.  note).     See  also  infra.  Form  No.  6282. 

Missouri.  —  Burns'  Anno.  Pr.  Code  Wyoming, — Rev.  Stat.  (1887),  §3397 

(1896),  g  497  et  seq,\  Rev.  Stat.  (1889),  et  seq, 

g  418 1  et  seq.     See  also  infra.  Form  No.  Federal  Courts.  —  An  affidavit  for  con- 

6291.  tinuance  in  a  civil  case  should  conform 

Montana.  —  Code  Civ.   Proc.   (1895),  in   its  substantive    allegations   to   the 

g  1039;  Pen.  Code  (1895),  g  2010  et  seq,  practice  in  the  courts  of  record  of  the 

See  also  infra.  Form  No.  6292.  state  in  which  the  federal  court  is  held 

Nebraska, —  See »»/ra,  FormNo. 6293,  (U.    S.    Rev.   Stat.,    g    914),     except, 

and  annotations  thereto.  however,    that    the   sufficiency  of  the 

Nevada.  —  Gen.  Stat.  (1885),  gg  3182,  averment  of    diligence  to  obtain  the 

4198.    See  also  precedent  infra,  note  on  testimony  of  the  witness  is  to  be  tested 

p.  359.  by  the  laws  of  the  United  States  rather 

New    Hampshire.  —  Supreme     Ct.  than  by  the  practice  in  the  state  courts. 

Rules,  No.  30.  Texas,  etc.,  R.  Co.  v.  Nelson,  50  Fed. 

New  Jersey. —  See  infra.    Form  No.  Rep.  814,  referring  as  to  diligence  to 

6276,  and  annotations  thereto.  the  U.  S.  Rev.  Stat.,  gg  876,  877. 


New  Mexico.  —  Comp.    Laws  (1884),  1.  Who  may  Hake  Affidavit. —  See  list 

g2049^/j^^.  of  statutes,  etc.,  cited  supra^  note  I, 

New  York,  —  See  infra.    Form    No.  p.  331,  note  3,  p.  317. 

6277,  and  annotations  thereto.  Arizona. —  Rev.  Stat.  (1883),  g  3. 

North  Carolina.  —  Code     Civ,    Proc.  Arkansas, —  In   Turner  v.  Eustis,   8 

(1891),  g  401  et  seq.  Ark.  119,  the  affidavit  was  made  by  the 

North  Dakota,  —  District  Ct.  Rules,  party's  attorney,  and  not  criticised  in 

No.  32  (3  N.  Dak.  xxxi);  Rev.  Codes  that  particular,  although  held  defective 

(1895),  §  8 141.     See  also  infra.  Form  on  other  grounds. 

No.  6278.  California. —  In  People  v.  Jenkins,  56 

Ohio. — Supreme  Ct.  Rules,  No.  23;  Cal.  5,  the  affidavit  was  made  on  behalf 

Ct.   Com.  PL  Rules  (Cuyahoga   Co.),  of  the  defendant  by  his  attorney,  and 

Nos.  19a,  2oa.  under  the  circumstances  it  was  held 

Oklahoma.  —  Stat.   (1893),  gg    4207,  that  the  motion  for  continuance  was 

5162.  properly  overruled.     The  court  said: 

Oregon. — Hill's  Anno.  Laws  (1892),  **An  attorney  cannot,  in   the   nature 

gg  179,  1344.  of  things,  be  supposed  to  have  cogni- 

Pennsylvania.  —  See  infra.  Form  No.  zance  of  the  witnesses   to  an  alleged 

6277,  and  annotations  thereto.  criminal    transaction  or  of    the   facts 

Rhode  Island.  —  Rules  of  Prac,  No.  16  which  they  can  prove  in  relation  to  it, 

et  seq.  (15  R.  I.  634  et  seq.).     See  also  except  so  far  as  he  may  have  been  in* 

infra.  Form  No.  6279.  formed  of  one  or  the  other  by  his  client 
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who  being  duly  sworn  deposes  and  says:^].^ 

\IfK>n8Uch  a  subject  affidavits,  when  re-  (1889),  §  189)  is  not  intended  to  confine 

quired.should  be  made  by  the  defendant  the  right  to  make  the  affidavit   to  the 

VimseU  or  some  one  who  has  direct  defendant  alone.     In   the   case   above 

knowledge  of  the  facts."  cited,  the  affidavit  made  by  a  stranger 

Colorado,  —  In    Glenn    v.    Brush,    3  to  the  record  stated  that  the  party  on 

Colo.  31,  affidavit  was  made  by  party's  whose  behalf  it  was  made  was  insane, 

attorney,  but  discussed  and  overruled  Louisiana,  —  Ordinarily,  it  is  neces- 

on  its  merits,  sary   that  the  affidavit  shall  be  made 

Florida.  —  Consult    Form    No.    6283  by  the  party  himself  and  not  by  his 

infra^  and  notes  thereto.  attorney.      Lizardi   v.   Arthur,   16  La. 

Georgia,  —  Consult   Form    No.  6284  579;  Beatty  v.  Tete,  9  La.   Ann.   129. 

infra^  and  notes  thereto.  See  also  Brander  v,  Flint,  10  La.  391. 

lovm. — ''Must  be  founded  on  the  But  in  Benne  v.  Tourne,  2  La.  462,  the 
affidavit  of  the  party,  his  agent  or  at-  court  said  :  "  If  the  case  be  such  a  one 
tomey."  Miller's  Anno.  Code  (1890),  as  presents  a  fair  apology  for  the  party 
§2750.  In  Widner  v.  Hunt,  4  Iowa  not  being  present  himself  in  court,  we 
357,  where  the  refusal  of  a  continuance  think  the  person  who  represents  him 
was  sustained,  the  court  said:  **  The  may  make  the  necessary  affidavits." 
affidavit  is  made  by  the  plaintiff's  at-  See  also  Lizardi  v.  Arthur,  16  La.  579; 
torney,  who  states  that  he  had  once  State  v.  Boitreaux,  31  La.  Ann.  188. 
before  tried  the  cause,  and  is  as  Nebraska.  —  See  infra^  note  4,  p.  394, 
well  acquainted  with  the  facts  as  New  Mexico.  —  In  Faulkner  v.  Terri- 
the  plaintiff  himself.  He  deposes  tory,  6  N.  Mex.  464,  the  affidavit  was 
that  he  was  not  advised  of  the  made  by  the  party's  attorney, 
inability  of  the  witness  to  be  in  at-  Washington.  —  Should  be  made  by 
tendance  at  that  term  of  the  court  until  attorney,  not  by  the  party,  where  the 
so  informed  by  the  sheriff  on  the  pre-  former  is  alone  cognizant  of  the  neces- 
vious  day.  No  reason  is  g^ven  why  sary  facts.  State  v,  Wilson,  9  Wash, 
this  affidavit  was  not  made  by  the  218,  where  the  affidavit  of  the  defend- 
plaintiff  himself.  In  the  absence  of  the  ant  stated  that  his  counsel  had  "  made 
party  there  is  no  good  reason  why  it  unceasing  efforts  to  ascertain  the 
may  not  be  made  by  the  attorney,  if  whereabouts  of  said  witness."  The 
the  interest  of  his  client  requires.  It  is  defendant  had  been  in  jail,  and  his 
not  shown  in  this  case,  however,  that  statement  was  merely  hearsay, 
the  client  was  not  present  and  able  to  1.  Commenooment  of  affidavit  when 
make  the  necessary  affidavit  himself,  running  in  the  first  person  may  be  as 
It  is  not  competent  for  the  attorney  to  follows-  **  I,  John  Doe  (or  Richard 
swear  to  facts  which  are  solely  within  Iioe\  being  duly  sworn  on  oath 
the  knowledge  of  his  client.  The  sec-  say,"  or  words  of  like  effect.  See  the 
end  affidavit  does  not  allege  that  the  title  Affidavits,  vol.  i,  p.  556  ^/  seq. 
fact  of  the  inability  of  the  witness  to  at-  2.  For  formal  parts  of  affidavits,  gen- 
tend  the  court  was  not  known  to  the  erally,  consult  the  title  Affidavits,  vol. 
plaintiff  before   the   term   and  in  time  i,  p.  548  ^/j^^. 

to  have  her  testimony  taken  by  depo-  Varianco  between  Affidavits  and  Plea. — 

sition."  In  Golden  v.  State,  19  Ark.  590,  defend- 

ICansas. — Should  generally  be  made  ant  was  indicted  by  the  name  of 
by  the  party  asking  the  continuance.  "  Harrison  Golden,"  and  in  this  name 
Baker  v.  Knickerbocker,  25  Kan.  288.  pleaded  not  guilty.  He  filed  a  motion 
When  made  by  some  other  person,  the  and  affidavit  for  continuance,  the  mo- 
reason  therefor  should  generally  in  tion  being  embodied  in  an  affidavit  and 
some  manner  be  shown,  as  that  the  consisting  of  one  document,  which  was 
applicant  was  absent,  or  that  the  per-  entitled  and  commenced  as  follows: 
son  making  the  affidavit  was  better  '*  State  v.  Harrison  Golden.  And  the 
acquainted  with  the  facts  stated  therein,  said  defendant,  who  is  indicted  by  the 
Clouston  V.  Gray,  48  Kan.  34.  name  of  Harrison  Golden^  in  his  proper 

Kentucky.  —  May  be  made  by  any  per-  person    and   by    his    proper    name  of 

son  professing  to  be  informed  as  to  the  Alexander  Golden^    comes    and,    being 

facts  which    the   absent   witness    will  duly   sworn  according  to   law,    says," 

state.     Hardesty  v.  Com..  88  Ky.  537,  etc.       This   motion   and   affidavit   was 

holding  that   the  act  of  May   15,  1886  signed   '*  Alexander  Golden."     It  was 

(appended      to    Bullitt's    Crim.    Code  held  by  a  divided  court  that  the  paper 
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I.  That  affiant  is  (or  /  am)  the  plaintiff  (or  defendant)  in  the  above 
entitled  cause. 

li.  That  affiant  (or  /)  cannot  safely  proceed  to  (or  go  into)  the 

trial  of  this  cause  at  the  present  term  of  this  court  on  account  of 
the  absence  (or  for  the  want  of  the  testimony)  of  George  Jones}-  who  {is 

was  properly  stricken  from  the  file  be-  less  it  is  shown  that  sufficient   dili- 

cause  it  was  not  filed  in  the  name  by  gence  has  been  used  to  ascertain  the 

which  defendant  was  indicted  and  in  name  and  residence  of    the  witness, 

which  he  had  pleaded.  Wilson  v.  People,  3  Colo.  325;  Outcalt 

1.  Ouinot   Ba&ly  Frooeed  to  TriaL —  v.  Johnston,  9  Colo.  App.  519,  holding 

The  court  must  be  satisfied  that  the  that  a  mere  statement  that  efforts  had 

party  cannot   safely  proceed  to  trial  been  used  to  ascertain  the  whereabouts 

without  the  testimony  of  the  absent  of  the  witness,  but  not  stating  in  what 

witness.     Danielson  v,  Gude,  11  Colo,  the  efforts  consisted,  was  not  sufficient. 

87.     And  it  should  be  alleged  that  the  See  also  Litchfield  v.  Daniels,  i  Colo, 

party  cannot  safely  go  to  trial  for  want  368. 

of  the  testimony  of  an  absent  witness.  Idaho. — As  to  the  residence  of  the 

Dimmey  v.  Wheeling,  etc.,  R.  Co.,  27  witness,  see  Herron  v.  Jury,  i  Idaho 

W.  Va.  32;  Wilson  ».  Wheeling,  19  W.  164. 

Va.  323;  Wilson  v.  Kochnlein,  i  W.  Va.  Kanscu,  —  If  it  appear  that  the  wit- 

145.     Consult  also  list  of  statutes,  etc.,  nesses's  whereabouts  are  unknown,  the 

cited  supra,  note  i,  p.  331.  affidavit    must    state    specific    acts  of 

ITame  and  Beiidenoe  of  Absent  Wltnoos  diligence    in    making    inquiries,    and 

—  Generally,  —  In    Smith  v.  Dobson,  2  when  and  of  whom  the  inquiries  were 

D.   &    R.   420,    16   E.  C.  L.  100,  and  made.     Clouston  v.  Gray,  48  Kan.  31; 

Brown  v,  Murray,  4  D.  &  R.  830,  note  Struthers  v.  Fuller,  45   Kan.  735;  Kil- 

a.,   16  E.  C.  L.  224.   it  was  held  that  mer  v,  St.  Louis,  etc.,  R.  Co.,  37  Kan. 

in  a  first  application  the  name  of  the  84.     A  statement  that  affiant  had  made 

witness  need  not   be   stated;    but   in  *'  numerous  inquiries "   was   held  in- 

Smith  V.  Barker,  3  Day  (Conn.)  280,  a  sufficient.     Bliss  v,  Carlson,  17  Kan. 

case  in  the  United  States  circuit  court,  325. 

it  was  said  that  *'  the  name  of  the  wit-  Kentucky,  — Though   not    expressly 

ness  must  always  be  disclosed  *  *  *  required     by    statute,    the    averment 

unless  there  are  circumstances  to  show  should  be  made.     See  Benge  v.  Com., 

that  the  party,   without  any  fault  of  92  Ky.  i;   McClurg  v.  Ingleheart,  (Ky. 

his,  was  unable  to  learn  his  name."  1895)  33  S.  W.  Rep.  80;  Earp  v.  Com., 

In   many  of  the  states  it  is  expressly  9  Dana  (Ky.)  301. 

required  by  statute,  or  rule  of  court,  Louisiana,  —  Not  expressly  required 
that  the  name  and  residence  of  the  by  statute,  but  should  be  stated  if 
witness,  if  known,  shall  be  stated,  and  known.  Huff  t'.  Freeman,  15  La.  Ann. 
in  the  absence  of  such  provisions  this  240;  Barron  v.  Mertens,  14  La.  Ann. 
is  believed  to  be  the  universal  prac-  305;  State  v.  Morgan,  39  La.  Ann.  214; 
tice.  See  list  of  statutes,  etc.,  cited  Brown  v,  Forsyth,  10  Rob.  (La.)  116. 
supra,  note  I,  p.  331,  and  the  cases  Minnesota,  —  Should  be  stated.  Low- 
cited  infra,  this  note.  enstein  v.  Greve,  50  Minn.  383. 

Arkansas,  —  The    statute    does    not  Mississippi. — In   Lundy  t^.  State,  44 

expressly  require  it,  but  the  averment  Miss.  673,  the   affidavit  was  criticised 

is  doubtless  essential  in  order  to  iden-  because  **  the  witness  is  stated  to  have 

tify   the   witness  in    connection    with  been  in  the  jurisdiction  of  the  court, 

averments  of  diligence  used  to  obtain  but  his  residence  or  whereabouts  is  not 

his   testimony.     See  Jackson  v.  State,  given." 

54  Ark.  243.  Nebraska,  —  Consult  Form  No.  6293, 

California.  —  Should  state  the  name  infra,  and  note, 

of  the  witness.     Carey  v,  Philadelphia,  Nevada.  —  Should  be  given  if  known, 

etc.,  Petroleum  Co.,  33  Cal.  694.  though  not  expressly  required  by  stat- 

Colorado,  —  The    code  does  not  ex-  ute.     If  the  whereabouts  of  the  witness 

pressly  require  it,  but  the  affidavit  is  is  unknown,  the  affidavit  should  show 

regarded  as  defective  without  the  aver-  reasonable  efforts  to  ascertain  the  same, 

ment.     Michael  v.  Mills,  22  Colo.  439;  State  v.  Chapman,  6  Nev.  320. 

Dawson  v,  Coston,  18  Colo.  493;  un-  Bnffldoncy  of  ATttnitnt  relating  to  the 
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now  absent  and)  resides  in  {stating  place  of  residence),    [And  that  affiant 
(or  I\  verily  believe(5)  this  cause  cannot  be  tried  with  justice  to 
himself  (or  myself)  without  the  testimony  of  the  said  George  Jones. Y' 
\0r  II.   That  affiant  (or  I)  cannot  safely  proceed  to  (or^^  into)  the 
trial  of  this  cause  at  the  present  (or  nexf)  term  of  this  court  (the 
same  being  the  term  at  which  this  cause  is  regularly  triable)^  on  account 
of  the  {expected)  absence  of  George  Jones ^  who   resides  at    {stating 
place  of  residence)^  (**and  that  the  grounds  of  affiant's  (or  my)  expec- 
tation of  the   nonattendance  of  the  said  George  Jones  at  the  next 
term  of  this  court  are  as  follows,"  stating  grounds  of  expectation)^ 

III.  That  said  George  Jones  is  a  material  witness  on  the  part  of  this 
affiant  (or  on  my  behcJfX^ 

[Or  III.  That  said  George  Jones  is  a  material,  competent  and  proper 
witness  in  this  suit.]^ 

[Or  III.  That  the  testimony  of  the  said  witness  is  material  for 
establishing  the  affiant's  claim  (or  supporting  affiants  defense). ^  * 

IV.  That  affiant  expects^  (or  I  expect)  to  prove  by  the  said  George 
Jones  that  (State  facts  expected  to  be  proved)? 

name  and  residence  of  the  absent  wit-  aver  absolutely,  and  not  merely  declare 

ness  as  a  compliance  with  the  statu-  his  belief,  that  the  witness  will  testify 

tory   requirement,   see  infra^  note  2,  to  the  facts  stated,  but  in  the  United 

p.  364,  States  the  practice  is  to  ^tate  that  de- 

7or  neesiitty  of  showing  dlligenoe  in  ponent  "expects"  to  prove,  etc.     How- 

ascertaining  the  residence  or  where-  ever,  the  language  of  the  statute  in  the 

abouts  of  a  witness  when  unknown,  particular  states  should  be  strictly  fol- 

see  infruy  note  5,  p.  339.  lowed  on  this  point.     See  list  of  stat- 

Although  name  and  resldonoe  of  wit-  utes,  etc.,  cited  supra,  note  i,  p.  331. 
BOH  won  both  unknown,  an  affidavit  may        Kentucky. — ^The  code  provision  relat- 

be   sufficient  under    peculiar    circum-  ing  to  this  averment  is  declaratory  of 

stances;    for    illustration    see    infra,  the  practice  prior  to  the  code  so  far  as 

Form  No.  6286.  it  requires  the  affiant  to  state  what  "  he 

1.  The  words  enclosed  by  [  ]  should  believes  "  the  witness  will  prove.     See 

be  inserted  under  the  practice  in  the  Owens  v,  Starr,  2  Litt.  (Ky.)  232,  and 

District  of  Columbia,      Consult  list   of  Smalley  v.  Anderson,   2  T.    B.   Mon. 

statutes,  etc,  cited  supra,  note  i.  p.  (Ky.)  56,   holding  that  affiant's  state- 

331.  ment  that  he  **  expected  to  prove  cer- 

S.  The    averments  enclosed    by   [  ]  tain  facts"  was  not  equivalent  to  an 

constitute  paragraph  II  of  the  affidavit  expression  of  a  firm  belief,   and  was 

as  it  should  be  under  the  North  Caro-  therefore  insufficient. 
Una  pracdce.      See  list  of  statutes,  etc.,        Louisiana. — That  affiant  is  **  advised  " 

cited  xfi^a,  note  I,  p.  331.  or  **  hopes"  he   can   prove   the    facts 

5.  The  affidavit  should  allege  that  the  stated  will  not  alone  suffice.  He  should 
witness  is  material.  Wilson  v.  Wheel-  swear -positively  that  he  expects  or  be- 
ing, 19  W.Va.  323;  Dimmey  V.  Wheeling,  lieves  he  can  do  so.  Brander  v.  Flint, 
etc.,  R.  Co.,  27  W.  Va.  32.     See  also  10  La.  391. 

list  of  statutes  cited  supra,  note  i,  p.  New  Mexico,  —  An   affidavit  which 

331.  states  what  the  affiant  '* expects"  in- 

4.  This  is  paragraph  III  as  it  should  stead  of  "  believes"  witness  will  prove, 

be  framed  under  the  pracdce  in   the  etc.,  is  insufficient.    Kent  v.  Favor,  3  N. 

District  of  Columbia,    See  statutes,  etc.,  Mex.  219. 

cited  supra,  note  i,  p.  331.  7.  Btatomont  of  Bxpootod  Tostimony. — 

6.  This  is  paragraph  III  as  it  should  At  common  law,  on  a  first  applicadon 
be  framed  under  the  Louisiana  practice,  for  continuance,  if  there  were  no  cir- 
See  list  of  statutes,  etc.,  cited  supra,  cumstances  creating  a  suspicion  that 
note  I,  p.  331.  the  application  was  made   merely  for 

ft.  AflUnt  Xzpooti  and  BoUoroi  ho  oan  delay,  it  was  sufficient  to  state  that  the 
PtOTO,  oCe. — It  was  said  in  Day  v«  Sam-  testimony  of  the  witness  was  material. 
•on,  Barnes  448,  that  deponent   must    On  subsequent  applications,  or  where 
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Che  circumstances  were  suspicious,  or  Brush,  3  Colo.  31;  Cody  t^.  Butterfield, 

the  witness,  was  expected  to  be  absent  i  Colo.  377;  Chase  v.  People,  2  Colo.  513. 

for   a    long   period,  it   was  necessary  Florida.  —  Consult  Form   No.    6283, 

to  show   the   materiality  of  his  testi-  infra,  and  notes  thereto, 

mony  by  a  statement  of  the  facts  to  Idaho,  —  In  Territory   v.  Guthrie,    a 

which  he  was  expected  to  testify.     4  Idaho  403,  and  Cox   v.  Northwestern 

Encycl.  of  PI.  and  Pr.  884;  2  Tidd's  Stage  Co.,  i  Idaho  376,  may  be  found 

Pr. ,  p.  773.  an  affidavit  which  sets  forth  the  facts. 

The    common-law    practice  in    this  Illinois,  —  Consult  Forms  Nos.  6285, 

particular  still  obtains  in  a  few  of  the  6286,  infra,  and  notes  thereto, 

states.      See   this  practice  expounded  Indiana, — Consult  Forms  Nos.  6287, 

and  illustrated  infra,  this  note,  para-  6288,  infra,  and  notes  thereto, 

graphs  relating  to  AVif/^f/^^' and  Tennes-  Iowa,  —  Consult   Forms    Nos.     6289, 

see;  note  3,  p.  358-9,  relating  to  Virginia-,  6290,  and  notes  thereto. 

Forms    Nos.  6276,  6277,  and  notes  to  ICentiuky.  —  The  affidavit  must  show 

the  latter.  what  facts  the  affiant  believes  witness 

But  even  in  those  states  it  is  the  con-  will  prove,  and  not  merely  the  effect  of 

stant  practice  to  insert  in  an  affidavit  a  such    facts.    McClurg    v.    Ineleheart, 

full  statement  of  the  facts.  (Ky.  1895)  33  S.  W.  Rep.  80.     In  Slater 

In  most  of  the  states,  however,  it  is  v,  Sherman,  5  Bush  (Ky.)  211,  the  de- 
expressly  required  by  statute  or  rule  of  fendant  filed  an  affidavit  stating  in  sub- 
court  that  the  affidavit  shall  state  the  stance  that  he  could  prove,  by  a  witness 
facts  expected  to  be  proved,  and  show  who  was  then  absent,  that  one  Mary 
the  materiality  thereof.  See  list  of  Oats,  a  witness  who  would  be  relied 
statutes,  etc.,  cited  supra,  note  i,  p.  on  by  the  plaintiff,  was  not  present 
331.  In  some  jurisdictions  the  prac-  when  the  alleged  trespasses  were  sup- 
tice  is  enfor(;ed  without  any  require-  posed  to  have  been  committed,  and  the 
ment  of  statute  or  rule  of  court.  See  court  said:  **As  the  affidavit  did  not 
infra,  this  note,  part  relating  to  New  disclose  what  facts  it  was  expected 
Mexico',  and  as  to  the  practice  where  the  plaintiff  would  attempt  to  prove  by 
the  statute  seems  to  leave  it  to  the  Mary  Oats,  it  did  not  appear  whether 
option  of  the  applicant,  see  infra,  this  it  was  material  to  the  defense  to  prove 
note,  part  relating  to  California  and  her  absence  or  not,  and  it  seems  to  us 
Nevada  that  the  court  did  not  abuse  its  discre- 

Alabama. — As  indicating  the  practice  tion  in  overruling  the  motion." 
in  criminal  cases,  it  may  be  noted  that  Prior  to  the  code,  it  seems  to  have 
in  Johnson  v.  State,  102  Ala.  i,  the  been  the  universal  practice,  where  the 
court  said  that  there  was  a  motion  witness  lived  within  the  state  not  to  re- 
made by  defendant  for  a  continuance  quire  that  the  facts  to  be  proved  by  him 
on  account  of  absent  witnesses  "  with  should  be  set  forth  in  the  affidavit  but 
separate  written  affidavits,  setting  forth  where  the  witness  was  a  nonresident,  it 
what  they  were  severally  expected  to  was  necessary  to  set  forth  what  the 
prove."  party    expected    to    prove     by    him. 

California,  —  The    following    cases  Simms  v,   Alcorn,    i   Bibb  (Ky.^  348; 

held  apparently  that  it  is  necessary  to  Letcher  v.  Starling,  I  Bibb  (Ky.)  433; 

state  the  facts  to  which  the  absent  wit-  Smith  v.  Snoddy,  2  A.  K.  Marsh.  (Ky.) 

ness  will   testify.     Carey  v.  Philadel-  382.     Likewise,  where  the  application 

phia,  etc.,  Petroleum  Co.,  33  Cal.  694;  for  continuance   was  repeated   by  the 

kern  Valley  Bank  v.  Chester,  55  Cal.  same  party.    Letcher  v.  Sterling,  i  Bibb 

49;  People  V.  Ah  Fat,  48  Cal.  63.     The  (Ky.)  432. 

latter  case  is  cited  to  the  same  point  in  Louisiana,  —  It  is  the  usual    practice 

Deering's  Anno.  Code  Civ.  Proc,  §  595,  to  state  the  facts  to  which  it  is  believed 

in  a  note  where  the  editor  adds  paren-  the  witnesses  will  testify  in  the  first  in- 

thetically,  "  although  the  section  seems  stance.    AUard  v.  Lobau,  3  Martin  N.  S. 

to   give    the    court    an    option    as   to  (La.)  293;  State  v.  Bolds,  37  La.  Ann.  312; 

requiring  the   moving  party   to  show  State  v.  Duffy,  39  La.  Ann.  419;  State 

the  evidence  he  expects  to  obtain.*'  e/.  Moultrie,  33  La.  Ann.  1146;   Burton 

Colorado.  —  The   facts   must  be   set  v.  Maltby,  i8  La.  531;  Lex  v.  Southern 

forth  with  sufficient  certainty  to  enable  Express  Co.,  23  La.  Ann,  59;  Cobb  v, 

the  court  to  determine  the  materiality  Franks,  6  La.  Ann^  769.   And  the  court 

of    the    evidence,    and   to  enable   the  may  require  the  party  to  state  the  facts, 

opposite  party  to  admit  the  facts  and  Raby  v.   Brown,  14  La.  247;  State   tr. 

thus    avoid    continuance.      Glenn    v.  Celestin,  48  La.  Ann.  272. 
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Maryldnd, — Stt  Dean  r.  Turner,  31  Wisconsin,  —  Consult  Form  No.  6282, 

Md.  58,  and  Form  No.  6274,  infra,  and  infra,  and  notes  thereto. 

^otes  thereto.  fkoti  and  not  lagal  oendufioiii  must 

Michigan.  —  See  People  v,  Burwell,  be    stated.     See  list  of  statutes  cited 

106  Mich.   27;  People  v,  Anderson,  53  supra,  note  i,  p.  331.     Also  infra,  note 

Mich.  60,  and  Form   No.  6275,  infra,  i,  p.  367,  note  3,  p.  374,  note  i,  p.  387; 

and  annotations  thereto.  Chase  v.  People,  2  Colo.  513;  Glenn  v, 

Mintusota.  — A  mere  statement  that  Brush,  3  Colo.  31;  State  v.  McCoy,  29 

tht  witness  is  material  is  insufficient.  La.  Ann.  595;  Wilson  v.  Purl,  133  Mo. 

Afackubin  v,  Clarkson,  5  Minn.  247.  367;  State  v.  Good,  132  Mo.  114;  State 

Missouri,  — Consult  Form  No.  6291,  v,  Hilsabeck,  132  Mo.  353;  State  v,  Pin- 

sm/r€s,  and  notes  thereto.  nell,  93  Mo.  480. 

JS/'^braska, — Consult  Form  No.  6293,  In  rayne  v.  Kansas  City  First  Nat. 
dm/r'€^^  and  notes  thereto.  Bank,    16   Kan.    153,    the    defendant's 
y%r^Hula.  —  It  is  customary  to  state  affidavit  for  a  continuance  stated  the 
fl»^  ^acts  at  the  outset.     State  v.  O*  Fla-  evidence  of  the  absent  witness  as  fol- 
^^cc^t  7  Nev.  153;  State  v.  Chapman,  lows:  '*  Said    evidence   is  of    the   fol- 
^     ^I'^v.  320.  lowing    nature,    to   wit,   proving    and 
,J\^^^a  Mexico, — Dold  v.  Dold,   i   N.  tending  to  prove  that  defendant,  Payne, 
^^3ic.    397;  Kent  V.  Favor,  3  N.  .Mex.  was  at  the  time  of  the  taking  of  the 
^X9:         Deemer    v,    Falkenburg,    4    N.  note  herein  sued  on  by  plaintiff  only 
VS^3C    57;   Faulkner  v.  Territory,  6  N.  a  surety,  or  indorser,  on  the  same,  and 
VC<s3iC..    464.  was  so  known  to  be  at  said  time  by  said 
J^'^^^ufYork,  —  Consult  Form  No.  6277,  plaintiff,  the  said  plaintiff,  so  as  afore- 
ife^/jr-^m,  and  notes  thereto.  said  knowing  said  party,  released   by 
J^^9tnsylvania,  —  Consult    Form   No.  its  actions  said  defendant  Payne  from 
69*77,    infra,  and  notes  thereto.  all   liability  thereunder;    that  plaintiff 
T^ptnessee.  —  If    the   application    for  has  accepted  other  security,  and  taken 
coTicinuance  ib  made  at  the  first  term  at  other  notes  in  lieu  of  the  one  sued  on." 
wYiicli  the  case  stands  for  trial,  it  is  not  In  pronouncingthis  affidavit  insufficient, 
accessary  to  disclose  the  facts  to  which  the  court  said:  "  First,  the  facts  are  not 
te  is    expected  the  absent  witness  will  stated  in  sufficient  detail.     They  should 
^tify.     Crane  v.  State,  94  Tenn.  86;  be  stated  with  the  same  detail  that  they 
Jones  tr. State,  10  Lea  (Tenn.)  585;  State  would  be  stated  by  the  witness  if  he 
V.  Morris,  i  Overt.  (Tenn.)  220;  Nelson  were  on  the  stand  testifying,  or  if  his 
(^*  Sea te,  2  Swan  (Tenn.)  482.     But  if  the  deposition  was  being  taken.     They  are 
application  is  made  at  a  second  or  sub-  to  be  stated  so  that  they  may  be  read 
"^Qent    term,  the  facts  to  which  the  as  the  deposition  of  the  absent  witness, 
^tness  is  expected  to  testify  should  be  if  the  court  should  consider  the  affidavit 
'^ted.        Nelson     v.     State,     2    Swan  sufficient,  and  the  opposite  side  should 
V'^'iQ.)     482;    Womack     v.     State,     6  choose  to  admit  them.      Second,  these 
Y       (Tenn.)   153;    Rhea  v.   State,   10  facts  are  not  stated  to  be  the  facts  which 
*!S'-    (Xenn.)  258.  the  witness  says  would  prove  by  their 
J^   A    criminal  case,  the  defendant's  direct  testimony.     They  are  not  stated 
Mnctayit  on  a  first  application,  ifrhichdid  to  be  the  facts  which  it  is  believed  the 
joi  ciiselose   the   facts  expected  to  be  witnesses  would  testify  to  if  they  were 
r^T^^     by  the  witness,  was   held  de-  present.  ♦  ♦  ♦  They  are  often   known 
Jfh*^^*  because  it  was  nowhere  stated,  as    conclusions      of    facts     or      con- 
def           directly  or  indirectly,  that  the  elusions    of    law.   ♦  ♦  ♦  The    statute 
teiKi^m  was  innocent  of  the  crime  requires  that  the  party  asking  a  con- 
^^S^cl  against  him.     Crane  v.  State,  tinuance  shall  state  in  his  affidavit  the 
^i^^n.  86.  'facts    he    believes    the    witness    will 
(jLf^^'  —  Consult  Forms  Nos.  6295  to  prove.'    He  is  not  authorized  to  state  the 
^^*  ^^Jra,  and  notes  thereto.  facts  which  he  believes  will  be  proved 
4^6*"**  —  McGrath  v,  Tallent,  7  Utah  by  the  facts  which  he  believes  the   wit- 
Imw-  i^^ss  will  prove.     He   must  state   the 
gg*|*^*'  Virginia,  —  Under   the  act  of  original    primary  facts   as    he  would 
.^     »  c.  120,  §  6,  it  was  held  necessary,  believe  they  would  come  from  the  wit- 
quired  by  any  party  opposing  the  ness,  and  not  the  conclusions  or  infer- 
T'^^on  for  continuance,  to  set  forth  in  ences  which  might  be  drawn  from  these 
mt  %Q<lavit  the  testimony  the  witness  facts.     And  he  must  state  the  facts  in 
r^*  ?^pected  to  give.     Riddle  v,  Mc-  detail,  so  that  they  may  be  used  as  a 
^^i^Qis,  22  W.  Va.  268.  deposition,   and    not    in  that  general 
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and  comprehensive  manner  generally  determined  by  the  issues  made  by  the 

adopted  for  the  statement  of  facts  in  pleadings,  but  when  there  are  no  plead- 

pleadings,  or  in  findings  of  courts,  or  mg^  it  must  appear  from  the  affidavit 

verdicts  of  juries."     These  views  were  that  such   issues  will   arise  upon   the 

reiterated  in  Brown  v.  Johnson,  14  Kan.  trial    and   will    render  the    testimony 

377;   Board  of  Regents  v,  Linscott,  30  material.     Hewes  v.  Andrews,  12  Colo. 

Kan.  240;    Clouston  v.  Gray,  48  Kan.  161,  where  the  application  was  made 

31.      In  the  latter  case,  the  defendant  for  the  continuance  of  a  case  pending 

stated  that  he  estpected  to  prove  by  one  in  the  county  court  on  appeal  from  a 

James  Gray  "  that  the  property  in  con-  justice  of  the  peace, 

troversy  herein,  and  which  is  sought  to  Kansas,  —  Swenson   v,   Aultman,  14 

be  recovered  by  this  plaintiff,  was  the  Kan.   273;  Perley  v.  Taylor,   21  Kan. 

property  of   the  said  absent   witness,  712. 

James   Gray,  and    that    this   plaintiff  Kentucky . — McClurg  v.  Ingleheart, 

never    did    have    any    right,    titfe   or  33  S.  W.  Rep.  80;  Owens  v,  Starr,  2 

interestin  the  same."     The  defendant's  Litt.  (Ky.)  231;  Grubbs  9.  Pickett,  I  A. 

claim  was  that  the  absent  witness  had  K.    Marsh.    (Ky.)    255;    Chambers  v. 

fraudulently  conveyed  the  property  to  Handley,  3  J.  J.  Marsh.  (Ky.)  98. 

the  plaintiff,  and  the  foregoing  state-  Louisiana,  —  State  v.  Hollier,  49  La. 

ment  was  held  insufficient  as  an  aver-  Ann*    371;    Fusz    v.    Trager,    39    La. 

ment  of  ownership.     On  this  point  the  Ann.    292.     But    the  affiant  need   not 

court  said:  "  He  could  have  set  forth  swear  to  the  competency  of  the  testi- 

in  the  affidavit  that  James  Gray  would  mony.     State   v,  Bolds,    37   La.    Ann. 

have  testified  if  present  at  the  trial;  that  312.    Affiant's  statements  in  his  affidavit 

he  was  largely  indebted  (giving  details):  that   he   expected    to    prove    **  all  the 

That  it  pretended  to  sell  the  property  matters  alleged   in   his  petition  "  was 

to    S.    F.    Gray    for    the    purpose    of  held  a  sufficient  declaration  of  materi- 

defrauding    his  creditors:    That    S.  F.  ality,  where  the  facts  set  forth  in  the 

Gray  had  knowledge  of  such  intention:  petition    were     material.       Winter    v. 

That  S.  F.  Gray  did  not  pay  him  any-  Donaldsonville,   6   Martin    N.  S.  (La.) 

thing  for    the   property:    That  James  534. 

Gray     continued     in     the     possession  Mississippi, — See  Mc Daniel  v.  State, 

of    the    property:     That    S.    F.    Gray  8  Smed.  &  M.  (Miss.)  401.     The  facts 

never    had    possession    thereof:    That  disclosed  must  appear  to  be  pertinent 

S.  F.  Gray   never  claimed    to   be  the  and   material.      Sellars    v,    Kelly,    45 

owner,  but  on   the  contrary  admitted  Miss.  323. 

that  he  was   not  the  owner,  and  that  Nebraska.  —  Burgo  v.  State,  26  Neb. 

James  Gray  was,  and  that  both  James  639;  Clark  z/.  Millen,  16  Neb.  481;  Polin 

Gray  and  S.  F.  Gray  had  full  knowledge  v.   State,  14  Neb.    549.     Consult    also 

of  all   these   matters  and    things,  and  Form  No.  6293,  infra^  and  note, 

the  affiant  should  have  set  forth  in  his  West  Virginia,  —  Wilson  t^.  Wheeling, 

affidavit  all   these  matters  and  things  19  W.  Va.  323;  Dimmey  v.  Wheeling, 

in  greater  detail  than  we  have  stated  etc.,  R.  Co.,  27  W.  Va.  32. 

them."      Johnston,  J.,  dissented,  hold-  Continuanoe  ii  properly  reftiaed  where 

ing  that  the  affidavit,  though  not  per-  the  facts  as  set  forth  appear  to  be  im- 

fect,  was  substantially  sufficient.  material,  irrelevant  or  otherwise  inad- 

Xateriality  of  Testbnony.  —  The  affi-  missible.     Hill  v.  Austin,  19  Ark.  230; 

davit  must  show  that  the  testimony  is  Ware  v.  Kelly,  22  Ark.  '441;  Hamilton  t^. 

material.      See    list  of   statutes,   etc.,  State,  62  Ark.  543;  Robson  v.  State,  83 

cited  supra^  note  i,  p.  331,  also  supra^  Ga.  169;  Cox  v.  Northwestern  Stage  Co., 

note  2,  p.  327,  relating  to  absent  party  I    Idaho    376;    Moore    v.    Hawkins,  6 

needed  as  a  witness.  Dana  (Ky.)  289;  State  v.  Dale,  89  Mo. 

California,  —  Kern    Valley  Bank    v,  579;  Waldo  v.  Beckwith,  i  N.  Mex.  184; 

Chester,  55  Cal.  49;  Storch  v.  McCain,  Walte  v.  Walsh,  10  Heisk.  (Tenn.)  314. 

85  Cal.  306;  Cohn  v,   Brownstone,  93  If  the  court  doubts  the  materiality  of 

Cal.    362;    People   v,    Mellon,   40  Cal.  the  expected  evidence,  or  the  good  faith 

648;  People  V.  Williams,  43  Cal.  344.  of  the  applicant,   it  may  properly  re- 

Colorado.  —^  It  must  appear  that   the  quire  him  to  state  on  oath  the  facts  he 

facts  to  which  it  is  expected  the  witness  expects    to    prove     by    the    witness. 

will  testify  not  only  may  be  but  actually  Wormley  v.  Com.,  10  Gratt.  (Va.)  658; 

will  be  relevant  and  material.     Dawson  Harman  v.  Howe,  27  Gratt.  (Va.)  676; 

».  Coston,  18C0I0.  493;  Cody  «^.  Butter-  Harris  v.    Harris,   2   Leigh  (Va.)   584. 

field,  I  Colo.  377.     This  can  usually  be  And  if  it  appears  by  the  affidavit  or  by 
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J[Or  IV.    That  affiant  believes  for  /  believe)  the  testimony  of  the 
^aid  George  Jones  will  prove  that  \state  factsy}^ 

\0r  IV.    That  affiant  believes  (or  /  believe)  said  witness  will  testify 
^  and  prove  the  following  facts:  {Here  state  facts  ^"^^ 
\^Xp^  IV.   That  affiant  believes  (or  /  believe)  the  said  George  Jones 
^U  prove  that  (Here  state  facts).^ 

^Or  IV.  The  evidence  I  expect  (or  affiant  expects)  to  obtain  from 
^e  said  George  Jones  is  as  follows :  (State  the  evidence,)']'^ 

V.  That  affiant  has  (or  /  have)  used  due  diligence  to  obtain  (or 
procure  or  secure)  the  testimony  of  the  said  George  Jones  in  that 
K^att  diligence  used),  ^ 

Of&l   examination   that    the    expected  testify  to  the  foregoing  facts  are  as  fol- 

testimony  would  be  immaterial  or  in-  lows      {stating  the  grounds  of  expecta^ 

admissible,  a  continuance  is  properly  tion).    See  list  of  statutes,   etc.,  cited 

''cfased.    Nash  v.  Upper  Appomattox  supra^  note  i,  p.  331. 

^<>-»  5  Crratt.  (Va.)  332;  Harris  v.  Harris,  1.  This  is  paragraph  IV  as  it  should 

^    i-ei^h  (Va.)   584;  Moore  v.  Com.,  9  \i^\xTiditx\}[it,  Arkanscu  zxi^  New  Mexico 

^igh  (Va.)  639;  Wormeley  v.  Com.,  10  practice.     See  list  of  statutes,  etc.,  cited 

Grmtt.  (Va.)  6S4.     But  it  is  error  to  over-  supra,  note  i,  p.  331. 

'^ie  the  motion  supported  by  a  sufficient  2.  This  is  paragraph  IV  as  it  should 

l^datirtt  upon  the  incorrect  assumption  be   under  the    JCansas  and    Oklahoma 

^^t     tile   evidence    was  inadmissible,  practice.     See  list  of  statutes,  etc.,  cited 

^«Bnon   V,  State,  60  Ark.  564.  supra,  note  i,  p.  331. 

j^^Aoieney  of  Averment  in  Partioalar  8.  This  is  paragraph  IV  as  it  should 

^''■- To   prove   threats,    see  infra^  be  under  the  Kentucky,  Missouri  and 

"•^   '•    p.  367-8,  note  3,  p.  374.  Wyoming  pT^iCXxc^.     See  list  of  statutes, 

.  J^  I>x"ove  deponent  is  not  guilty,  see  etc.,  cited  supra,  note  i,  p.  331,  and  for 

^J^***   Form  No.  6284  and  note  i,  p.  367.  the   practice   in  Missouri  in   criminal 

J  *^     J>rovc  eviction  of  deponent  from  cases  see  also  Form  No.  6291. 

^^^     jaremises,  see  infra.  Form  No.  4.  This  is  paragraph  IV  as  it  should 

^'  be  under  the  Nevada,  Oregon  and  Utah 

lo   i>rove  part  payment  of  claim,  see  practice.     See  list  of  statutes,  etc.,  cited 

*V**'-    I>x'ccedent  in  note  4,  p.  363.  supra,  note  i,  p.  331. 

^   .T>irove  defendant's   intoxication,  6.  Statement  of  Bill^enee. —  Thecoma 

5^'^^^^_  murder  case,  see  infra.  Form  mon-iaw practice  requires  that  ordinary 


T^    ^^'  diligence  to  procure  the  testimony  of 

I^i^ove  an  alibi,  see  infra,  note  3,  the  absent  witness  must  be  shown  in 

^j^***    I^'orm  No.  6291;  note  2,  p.  384.  the  affidavit  in  all  cases.     2  Tidd's  Pr. 

«    ^  I^X"ove  insanity,  see  infra,  Form  772;  and  see  infra,  note  2,  p.  354. 

j     ^^3;  note  I,  p.  387,  note  2,  p.  392.  In  most  of  the  states  this  averment  is 

^/        5^«"ove  killing  in  self-defense,  see  required  by  statute  or  rule  of  court, 

jjq    ^I^i*ecedeniinnote2, p. 384-5; Form  and    the  statement    ordinarily   shows 

^^^^^3.  the   particular  efforts  that  have  been 

Kgen  ^*"<3ve  plaintiff's  contributory  neg-  made.     Sec  4  Encycl.  of  PI.  and   Pr. 

infr^^     and   defendant's  due  care,  see  881;  also  list  of  statutes  cited  supra, 

gp_»    Form  No.  6293.  note  i,  p.  331. 

^^^*^4s  for  tepeoting  that  the  witness  Arkansas.  —  An    averment    of    dili- 

be  ftt^  '^^■tiijrare  sometimes  required  to  gence  in  general  terms  is  insufficient. 

Pqj     ^^«d  by  statute  or  rule  of  court.  The  facts  constituting  diligence  should 

inf^^^^ciency  of  grounds  stated,  see  be  stated  so  that  the  court  may  decide 

I,^   *  j^OT^m   No.  6273.  upon     their    sufficiency.       Winter    v, 

^j^    "^^^jw^,    Massachusetts    and    New  Bandel,  30  Ark.  362.     For  other  cases 

iA^^^^^*re,  to  paragraph  IV  should  be  where  the  diligence  was  held  sufficient 

jjjjji^J^  ^tbis  additional  averment, '*  that  see    Jackson   v.   State,    54    Ark.    243; 

gj^j^    ^  ^«  grounds  of  expectation  that  the  Price  v.  State,  57  Ark.  165;  Burriss  v. 

{j^^^itncss   will  prove  the  foregoing  Wise,   2  Ark.  33;  Golden  v.  State,  19 

txtec^^^  as  follows"  {stating grounds  of  Ark.  590. 

j^  ^*icm),  or  "that  affiant's  grounds  California.  —  Must  state  what  steps 

^^Pecting^  the   said  George /ones  to  have  been  taken  to  procure  the  attend- 
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ance    or    deposition    of    the    witness,  ness  of  a  witness  disabling  liim  from 

Cohn    9.    Brownstone,    93    Cal.    363;  attending  court  is  most  properly  shown 

People  V.  Thompson,  4  Cal.  241,  hold-  by  the  aiffidavit  of  a  physician  stating 

ing  that  an  allegation  that  the  party  the   facts  upon   which   his  opinion   is 

had  used  all  the  diligence  in  his  power  based.     Dapielson  v,  Gude,  11  Colo.  87, 

without  stating  the  particulars,  is  in-  holding  that  a  party's  affidavit  that  a 

sufficient.     The   party   must  have  re-  physician  not  named  told  him  that  the 

sorted  to  the  proper  legal  means  for  witness  was  sick,  etc.,  was  insufficient, 

that  purpose,  or  must  show  to  the  sat-  Florida,  —  Consult    Form    No.  6283, 

isfaction  of  the  court  that  a  resort  to  infra^  and  notes  thereto, 

such  means  would  have  been  unavail-  Georgia.  —  Consult   Form    No.  6284, 

ing.      Kuhland   v.   Sedgwick,    17   Cal.  infra^  and  notes  thereto. 

123,  see  also  People  v.   Baker,  i  Cal.  Illinois,  —  Consult  Forms  Nos.  6285, 

403,  holding  that  a  mere  promise  by  6286,  infra^  and  notes  thereto, 

the  witness  to  attend  does  not  dispense  Indiana.  — Consult  Forms  Nos.  6287, 

with  the  use  of  legal  means  to  procure  6288,  infra^  and  notes  thereto, 

attendance.    People  z^.  Lampson,  70  Cal.  Iowa. — Consult    Forms    Nos.    6289, 

204.     But  circumstances  may  relieve  a  6290,  infra^  and  notes  thereto, 

party  from  the  necessity  of  taking  the  Kansas.  —  What    efforts    have    been 

deposition    of   a   witness.      People   v.  used  must  be  set  forth  in  the  affidavit. 

Dodge,  28  Cal.  445,  where  the  witness  Kilmer  t/.  St.  Louis,  etc.,  R.Co.,  37  Kan. 

was  sick,  but  the  party  had  supposed  84.    In  the  following  cases  the  affidavit 

that  he  would  recover  in  time  to  attend  was  held  insufficient  for  want  of  proper 

to  the  trial.  showing    of   diligence.       Educational 

If  the  witness  has  been  subpoenaed,  Assoc,  v.  Hitchcock,  4  Kan.  36;  Camp- 
the  affidavit  should  state  at  what  time  bellzf.  Blanke,  13  Kan.  62;  Swenson  v. 
the  subpoena  was  taken  out.  People  Aultman,  14  Kan.  273;  Payne  v.  Kan- 
V.  Baker,  I  Cal.  403.  And  show  that  sas  City  First  Nat.  Bank,  16  Kan.  147; 
service  was  such  that  witness  was  Wyandotte,  etc..  Gas  Co.  v,  Schliefer, 
bound  to  obey.  People  v.  Jocelyn,  29  22  Kan.  468;  Wilkins  v,  Moore,  20  Kan. 
Cal.  562.  And  in  People  v.  Weaver,  538;  see  also  Tucker  v.  Garner,  25  Kan. 
47  Cal.  106,  it  was  held  that  it  must  be  454;  State  v.  Rhea,  25  Kan.  576;  Clous- 
shown  that  the  summoned  witness  ton  z;.  Gray,  48  Kan.  31;  State  v.  Barker, 
cannot  be  readily  reached  by  an  at-  43  Kan.  262;  State  v.  McClain,  49  Kan. 
tachment.  730;  State  v.  Lewis,  56  Kan.  374;  Bliss 

For  cases  where  it  was  held  that  in-  v.  Carlson,  17  Kan.  325;  Struthers  v. 

sufficient    diligence    was    shown    see  Fuller,  45  Kan.  735.     In  State  v.  Bur- 

Lightner  v.  Menzel,  35  Cal.  452;  Les-  well,  34  Kan.  312,  the  affidavit  showed 

xinsky  v.  White.  45  Cal.  278;  People  v.  sufficient  diligence,  and  it  was  held  re- 

Ashnauer,  47  Cal.  98,  where  the  affi-  versible  error  to  refuse  a  continuance, 

davit,   omitting  the    formal    parts,   is  Kentucky.  —  Must   state  what  steps 

given  in  full.  have  been  taken.     Benge  v.  Com.,  92 

For  cases  where  the  diligence  shown  Ky.  i.     And  it  ought  to  be  shown  that 

was  held  sufficient  see  People  v.  Diaz,  the   witness  has   been  summoned,  or 

6  Cal.   248;   People  v.   Dodge,  28  Cal.  some  legal  excuse  alleged  for  failure  to 

445;  People  V.  McCrory,  41  Cal.  458.  summon  him.    Chambers  v.  Handley, 

Colorado.  —  A  statement  that  a  sub-  3  J.  J.  Marsh.  (Ky.)  98;  Helfrich  Saw, 

poena   was  issued  to  another  county  etc.,  Mill  Co.  v,  Everly,  (Ky.   1895)  32 

and  the  witness  there  served  is  insuffi-  S.  W.  Rep.  750;  McClurgv.  Ingleheart, 

cient,  unless  it  is  shown  that  the  sub-  (Ky.  1895)  33  S.  W.  Rep.  80;  Simms  v. 

poena  was  issued  in  the  manner  provided  Alcorn,  i  Bibb  (Ky.)  34^;  Carr  v.  Mar- 

ior  the  issuance  of  subpoenas  to  foreign  shall,  i  Bibb  (Ky.)  363.     **  In  consider- 

counties.     Dawson  v.  Coston,  18  Colo,  ing    the   question   of    diligence    on   a 

493.     For  cases  where  sufficient  dili-  motion  for  continuance  by  the  accused 

gence  was  not  shown  see  Cody  v.  But-  on  account  of  the  absence  of  a  witness, 

terfield,  i  Colo.  377;  Boyle  v.  People,  4  the  fact  that  the  Commonwealth  had 

Colo.  176,  where  a  subpoena  was  not  such  witness   recognized   should  have 

issued   until  the  day  the   application  the  same  effect  as  if  he  had  been  recog- 

was    made.      Litchfield   v.   Daniels,    i  nized  at  the  instance  of  the  accused.'* 

Colo.  268.     In  Hirsch  v.  Ferris,  I  Colo.  Saylor  v.  Com.,  97  Ky.  184,  holding  that 

402,  the  diligence   disclosed  was  held  the    continuance    should     have    been 

sufficient,   and   the   refusal  of  a  con-  granted.     Where    the    affidavit   stated 

tinuance  to  be  reversible  error.     Sick-  that  subpoenas  were  issued  for  the  ab- 
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^nt  ^wit.iiess,  but  did  not  state  that  they  Ann.  824;  Beatty  v.  Tete,  9  La.  Ann. 

\^i^     |>^«n  delivered   to  any  officer  or  129;  State  v,  Horton,  33  La.  Ann.  289; 

other  f>^rson  authorized  to  serve  them,  Cobb  v.  Franks,  6  La.  Ann.  769;  Lex  v, 

it  ^a^      held    insufficient.     Mackey  v.  Southern  Express  Co.,  23  La.  Ann.  59; 

Conm-»    80  Ky.  345;   Unsel  v.  Com.,  87  State  v.  George,  37  La.  Ann.  786;  State 

Ky.  34^8.   Contra  where  the  affidavit  did  v.  Moultrie,  33  La.  Ann.  1146;  State  v. 

Botsrskte  that  subpoenas  had  been  is-  Bassenger,  39  La.  Ann.  918. 

sued,      but  subpoenas   were  on   file  or  For  cases  where   the  diligence  dis» 

exhtt>iced  to  the  court  with  the  officer's  closed  was  held  sufficient,  and  the  re* 

retun&   of  actual  service  duly  endorsed  fusal  of  a  continuance  ground  for  new 

thereoi:x.     Vogt  v.  Com.,  92  Ky.  68.  trial,  see  State  v.  Davis,  37  La.  Ann. 

la    l^lxurman  v.   Virgin.  18   B.  Mon.  441;  State  v.   Egan,  37  La.  Ann.   368; 

(Ky.>  791,  it  was  held  that  a  continu-  Sute  t^.  Briggs,  34  La.  Ann.  69;  State 

ance    ou^rht  not  to  be  allowed  on  the  v,  Thomas,  40  La.  Ann.   151;  Bell  v, 

groand  of  the  absence  of  witnesses  re-  Williams,  3  La.  447;  State  v,  Boitreaux, 

sidlcisr     in  another  county,  unless   the  31  La.  Ann.  188;  Klathenhof!  v,  Ardry, 

ai&d&vit  showed  a  tender  or  payment  14  La.  301. 

of  witness  fees,  to  which   the  witness  Minnesota,  —  Facts  stating  diligence 

was     ttius    entitled    by  statute,   or    a  should     be     set    forth.     Washington 

waiver  of  the  same.     The  statute  was  County  v.  McCoy,  i  Minn.  100,  being  a 

subseouently  amended,  and  it  appears  case  before  a  justice  of  the  peace,  hold- 

froia    Bullitt's   Civ.  Code  Ky.  (1895),  §  ing  that  it  is  not  enough  to  swear  that 

31S.  note  ^,  that  the  averment  of  tender  due  diligence  has  been  used.     If  a  sub- 

or  {Payment   of  fees   to  such   witness  poena  has  been  served,  and  the  party 

woald  not  now  be  necessary  unless  the  applies  for  a  continuance  for  the  term, 

officer  serving  the  subpoena  returns  that  it  ought  to  appear  that  the  witness  is 

toe  witness  demanded  his  fees.  not  within  reach  of  a  process  of  attach- 

ItnUsiana,  —  For  a   construction   of  ment.     West  v,   Henessey,   63   Minn. 

the  section  of  the  statute  relating  to  378. 

this  averment  see  Klathenhoff  z/.  Ardry,  For  cases  where  diligence  was  held 

14  La.  301.     The  affidavit  should  state  insufficient,  see  Mackubin  v,  Clarkson, 

•pecilically    what    efforts    have    been  5   Minn.   247;    Holmes  v.   Corbin,    50 

^en  to  procure  the  testimony  of  the  Minn.   209.      The  showing   was    held 

absent  witness.     State  v,  Clark,  37  La.  sufficient  in  Wright  v.  Levy,  22  Minn.                         • 

Ana.  lafi.  s^ate  r.  Ryan,  30  La.  Ann.  466.                                                                                        * 

"7^;    McCarty  v.  McCarty,  19  La.  296.  Mississippi,  —  Should  state  what  steps 

A  mere  declaration  in  the  affidavit  that  have  been  taken  to  procure  the  testi- 

^"'^ence  has   been   used  is   not  con-  mony,  such  as  the  issuance  and  service 

Jiusive,     State  v,  Clark,  37  La.  Ann.  of  a  subpoena,  or  a  sufficient  excuse  for 

^Y  ^^  omission.     See  Lundy  v.  State,  44 

2*       Prtiyn  V,  Gibbons,  24  La.  Ann.  Miss.  673;  Noe  v.  State,  4  How.  (Miss.) 

?^*.  the  affidavit  was  held  insufficient  330. 

^cause  it  did  not  show  that  the  appli-  Missouri,  —  Consult  Form  No.  6291, 

^^^  ^as  not  aware  of  the  witness's  infra^  and  notes  thereto. 

^Parture,  and  could  not  have  obtained  Nebraska.  —  Consult  Form  No.  6293, 

*s  testimony.     See  also  Bank  of  Or-  infra^  and  notes  thereto, 

^ns  tf,  Whittemore,  15  La.  276.     For  Nevada,  —  If  a  subpoena  has   been 

*^her  cases  where  the  showing  of  dili-  issued,   but   not  served,   the  affidavit 

S<CQce  Was  held  insufficient  see  State  v,  should  aver  positively  that  the  officer 

^^I'S&n,   39    La.    Ann.    214;    Ryan   v,  was   informed  of  the  whereabouts  of 

^^^'    18    La.    Ann.    221;   Edwards  the  witness.      State  v,   O'Flaherty,   7 

?:  Farrar,   2   La.    Ann.    307;  State   v.  Nev.   153;  State  v.  Gray,  19  Nev.  212. 

oradley,  6  La.    Ann,  554;  Golding  v.  For  a  sufficient  showing  of  diligence 

|teamer  C.  Castro,  20  La.  Ann.  458;  see   Beatty  v,  Sylvester,  3   Nev.  228; 

^tate  tr.  Kelson,  28  La.  Ann.  46;  State  Choate  v.  Bullion   Min.  Co.,    i    Nev. 

^•Hornsby,  33  La.  Ann.  mo;  State  v,  73. 

j^nmeaux,  39  La.   Ann.   673;  State  v.  New  Mexico.  —  Diligence   must   be 

^ttdier,  36  La.  Ann.  291;  State  v.  Com-  affirmatively  established.    Anderson  v. 

?f°ck,  36  i^  Ann.  308;  State  v.  Cheval-  Territory,  4    N.  Mex.  108,  where  the 

1^^  36  La.  Ann.  81;  State  v.  Foster,  affidavit  held  insufficient  is  ouoted  so 

?.^' Ann.   877:    State   v.    Williams,  far  as  it  relates  to  diligence.    For  other 

r  ^-  Ann.  854;  State  v,  Venables,  40  cases    of    insufficient    diligence     see 

^'  Ann.  215;  Mills  v.  Fellows,  30  La.  Waldo  v.   Beckwith,    i   N.   Mex.  184; 

841  Volume  5. 


8272.                       CONTINUANCES  AND  6272* 

\0r  V.  That  I  have  used  proper  and  reasonable  endeavors  to  pro- 
cure the  testimony  of  the  said  George  Jones  in  that  {Here  state  the 
endeavors  made^.y- 

VI.  That  affiant  believes  (or  /  believe^  the  matters  Tor  fcuts  or  evi- 
dence) above  set  forth  {as  facts\  whicn  he  expects  (or  /  expect)  to 
prove  by  (or  procure  front)  the  said  George  Jones  ^  are  (or  is)  true.* 

Territory  v.  McFarlane,  7  N.  Mex.  421;  issued  or  served.     McKinney  9.  State, 

Faulkner  v.  Territory,  6  N.  Mex.  464.  3  Wyoming  721. 

New  York,  —  Consult  Form  No.  6277,  As  to  tiM  soAoieney  of  the  avermeiit  of 

infra^  and  notes  thereto.  diligence,  etc.,  see  generally  supra^  this 

Pennsylvania,  —  Consult  Form   No.  note,   including   the    cross-re/erences, 

6277,  infra.  and  infra ^  Form  No.  6292. 

Tennessee,  —  Even  on  the  first  appli-  As  to   the  sufficiency  of  averments) 

cation  the  applicant  must  show  that  he  concerning  issuance  and  service  of  a 

has  used  due  diligence  to  obtain  the  subpoena  see  supra^  this  note,  including^ 

absent  testimony.     Womack  v.  State,  cross-references;  infra^  Virginia  prece- 

6  Lea  (Tenn.)  153;    State  v,  Morris,  i  dent  in  note  3,  p.  358-9,  note  2,  p.  361, 

Overt.  (Tenn.)  220,  quoted  in  Jones  v,  notes,  p.  362,  note  i,  p.  376;  Form  No. 

State,  10  Lea  (Tenn.)  589.      See  also  6289;  note  i,  p.  380;  Form  No.  6291  and 

Nashville,  etc.,  R.  Co.  v,  Johnson,  15  precedents  in  the  notes  thereto;  prece- 

Lea  (Tenn.)  677.  dents  in  note  4,  p.  398;  Form  No.  6295; 

Texas,  —  Consult   Forms   Nos.  6295  note  i,  p.  401,  note  9,  p.  402-3. 

to  6298,  infra^  and  notes  thereto.  Sufficiency  of  averments  of   unsuc- 

Utak,  —  See   McGrath   v,  Tallent,  7  cessful  efforts  to  ascertain  the  where- 

Utah  256;    People  v,  Wiggins,  I  Utah  abouts    of    the     witness,    see     infra^ 

324.     If  a  subpoena  was  issued  and  re-  precedent  in  note  4,  p.  363;  Form  No. 

turned  not  found,  this  is  not  sufficient,  6286;  note  3,  p.  375;  Forms  Nos.  62S9, 

unless  the  affidavit  shows   when    the  6293;  note  3,  p.  393. 

subpoena  was  issued.    People  v,  Garns,  Sufficiency  of  showing  that  the  wit- 

2  Utah  260.  ness  is  absent  by  reason  of  sickness, 

Virginia,  —  Consult    precedent    in  see  supra^  note  2,  p.  327;  infra.  Form 

note  3,  p.  358-9,  and  cases  cited.  No.   6284;    Form  hfo.   6288  and   notes 

Washington,  —  An  affidavit  which  did  thereto;    note  i,   p.   380;  Forms    Nos. 

not  show  any  effort  to  locate  a  witness  6291,  6295;  note  4,  p.  385,  note  i,  p.  386; 

whose    whereabouts    were    unknown  precedent  in  note  4,  p.  388-9;    Form 

was  held  insufficient.     State  v.  Crae-  No.  6305  and  notes  thereto, 

mer,  12  Wash.  217;  State  v,  Hutchin-  1.  This  is  paragraph  V  as  it  should 

son,    14    Wash.    580.      See    also,    for  be  under  the  practice  of  the  District  of 

insufficient  showing  of  diligence,  State  ColumHa, 

9.  Wilson,  9Wash.  218;  Juch  f.  Hanna,  In    Maine,    Massachusetts  and  I^tw 

II  Wash.  676.  Hampshire,  paragraph   V  of  the    affi- 

West   Virginia,  —  What  steps   have  davit    should    read    as    follows:    **  V. 

been   taken  to  procure  the  testimony  That  the  endeavors  and  means  which 

should  be  stated.     Buster  v,  Holland,  affiant  has  (or  /  have)  used  to  procure 

27  W.  Va.  511.     For  cases  where  dili-  the  attendance  or  deposition  of  said 

gence  was  held  insufficient  see  Dimmey  witness    are    as    follows "  {stating  en- 

V,  Wheeling,  etc.,  R.  Co.,  27  W.  Va.  32;  deavors  used);  or  "V.  That  endeavors 

Tompkins  v.  Burgess,   2  W.  Va.  187;  and  means  have  been  used  to  procure 

Davis  V,  Walker,  7  W.  Va.  447;  Wilson  the   attendance    or  deposition  of    the 

».  Wheeling,  19  W.  Va.  323.  said   George  f ones  as  follows,  to  wit" 

Wisconsin.  —  Consult  Form  No.  6282,  {stating  endeavors  used), 

infra,  and  notes  thereto.  8.  Bxpootad  Testimony  Beliared  to  be 

Wyoming,  —  Where  it  did  not  appear  True.  —  This  averment    is    sometimes 

from  the  record  that  any  subpoena  had  required  by  statute  or  rule  of  court* 

been  issued*  or  asked  for,  the  refusal  of  a  See  infra,  note  2,  p.  388. 

continuance  was  sustained.     Kearney  And  apart  from   statutory   require* 

Stone  Works  v.  McPherson,  (Wyoming,  ment  it  is  frequently  inserted,  and,  fur- 

1895)    38    Pac.    Rep.   920.      Likewise,  thermore,   courts  have  held   it  to   be 

where  it  appeared  that  subpoenas  were  necessary.     See  infra,  note  2,  p.  368. 

issued,  but  did  not  clearly  appear  when  Kentucky,  —  The  affidavit  must  show 
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[Via.  That  affiant  (or  /)  verily  believe  (J)  this  cause  cannot  be 
tried  with  justice  to  himself  (or  myself)  without  the  testimony  of  said 
George  Janes.  "^^ 

VII.  That  affiant  knows  (or  I  know)  of  no  other  person  (or  w//«^w) 
hj  whom  affiant  (or  /)  can  prove  the  same  matters  (pvfacts),^ 

"chat    the  affiant  believes'*  the  testi*  coold  not  be  established  by  any  other 

mony   to  be  true.     Benge  v.  Com.,  92  witness. 

Ky.  I ;  Helfrich  Saw,  etc.,  Co.  v,  Everly,  California.  —  The    affidavit    should 

(JCy.    1895)  32   S.  W.  Rep.  750,  where  state  that  the  same  facts  could  not  be 

lUe  affidavit  was  held  defective  in  this  proved   by   any  other  witness   whose 

particular.  testimony  can  be  procured.     Pierce  v. 

Afisstratri.  —  Must  state   that   appli-  Payne,  14  Cal.  419;  Pope  v.  Dalton,  31 

cant  believes  the  facts  to  which  the  ab-  Cal.  318;  People  v.  Gaunt,  23  Cal.  156; 

sent  witness  will  testify  are  true.     For  People  v.  Thompson,  4  Cal.  241;  Peo- 

want  of  this  averment  the  affidavit  will  pie  v.  Ah  Fat,  48  Cal.  63;   People  v, 

be  held    defective.     In  State  v.  Dusen-  Jenkins,  56  Cal.  5;  People  v.  Ashnauer, 

berry,  iia  Mo.  277;  State  v.  Brvant,  93  47  Cal.  98;  People  v,  Quincy,  8  Cal.  89. 

Mo.  373;  State  v.  Aired,  115  ^lo.  471;  But  the  rule  requiring  that  the  absent 

State  9.   Underwood,  76  Mo.  630;  State  evidence  shall  not  be  merely  cumula- 

V.  Magruire,  69  Mo.  198,  holding  that  tive  does  not  apply  where  the  only  evi- 

tliis  averment  was  unnecessary  where  dence  to  the  same  fact  is  that  of  an 

the  defendant  had  pleaded  not  guilty,  interested  party,  especially  where  it  is 

^u   decided  before  the  enactment  oif  that  of  a  defendant  in  a  criminal  case, 

^c  present  provision  of  the  statute.  People  v.  Ah  Lee  Doon,  97  Cal.  171. 

Sec,  for  the  practice  in  criminal  cases,  Colorado.  —  The  code  does  not  require 

tnfra^  Porm  No.  6291  and  notes  thereto,  this  statement.     But  in  Danielson  v. 

^'  I^aragraph  Wla  should  be  inserted  Gude,  11  Colo.  87,  where  it  was  held 

^er  tile  District  of  Columbia  practice,  that  a  continuance  was  properly   re- 

Scc  list    of  statutes,  etc.,  cited  supra^  fused,   the  court  said:    '*  It  does   not 

°^i^  '*  ^'  ^^''  appear  from  the  affidavit  but  that  the 

Th'*  '^  Other  WltaeH  to  flams  Faets.  —  same  facts  desired  to  be  proved  by  the 

iois   averment,  with  slight  variations  witness  can  be  proven  by  other  wit- 

*°"  phraseology,  is  required  by  statute  nesses."    And  in  Mutzenburg  v.  Mc- 

|I '"*^c    of  court  in  many  of  the  states.  Gowan,  (Colo.  App.  1897)  51  Pac.  Rep. 

Aat   the  language  of  the  statute  must  523,  this  averment  in  the  affidavit  was 

•  -'^^ lowed  verbatim  et  literatim^   see  held  to  be  essential. 

l/T**»  note  3,  p.  388.     It  has  also  been  Georgia. — Consult    Form   No.   6284, 

*   to  "be  necessary  in  the  absence  of  infra^  and  notes  thereto. 

^J^    ®P«cific   requirement   or    rule    of  Illinois. — Consult  Forms  Nos.  6285, 

j^^'      See  infra,  this  note,  also  supra^  6286,  infra^  and  notes  thereto, 

j^.  ^.^«  p.  327,  and  infra,  note  on  p.  359  Indiana.  —  Consult  Forms  Nos.  6287, 

I        "^S"  to  Virginia;  note  10,  p.  362,  note  6288,  infra,  and  notes  thereto. 

A  ^?^»  ^^^^  '»J*'  393*  Iowa,  —  Consult   Forms    Nos.   6289, 

yj   'I****Kj<w.  —  This  averment  is   not  6290,  infra,  and  notes  thereto. 

/jj^i^'^ci  by  the  statute  now  in  force  Kansas, — This  statement  is  not  re- 

was     -     *  ^*   ^*^'  ('^)»  §  5797).  nor  quired  by  the  statute,  but  if  it  is  ap- 

(i88i9\'^      required   by   Mansfield's   Dig.  parent  that  the  facts  stated  could  be 

».  S t      §  5108;  nevertheless,  in  Jackson  proved  by  other  witnesses  the  continue 

^•^^  ^te^  54  Ark.  243,  decided  m   1891,  ance  will  be  denied.     Board  of  Regents 

{q  ^^  the  affidavit  was  held  insufficient  v,  Linscott,  30  Kan.  240.     But  see  also 

jj^^l^,  allowing  of  diligence,  the  court  Clouston  v.  Gray,  48  Kan.  36. 

jqq^I     *  It  will  also  be  observed  that  the  Kentucky,  —  This  statement  is  not  re- 

^jj^^^  does  not  say  that  there  were  not  quired  by  the  code,  but  is  proper  in  all 

coi^i^^^itnessesby  whom  the  same  facts  cases.     If  it    appears   that    the  same 

td^^  ^  proved,  but  only  that  defendant  facts  can  be  proved  by  other  witnesses 

^^|V^  Of  no  other  by  whom  he  could  so  present,  it  is  not  necessarily  conclusive 

^^  P^Ove  them."     It  seems  that  there  against  the  application,  for  these  wit- 

•j^     *>  Statute  in  force  in  1847,  cited  in  nesses  may  not  be  entitled  to  credit  or 

q^^^^r  v.  Eustis,  8  Ark,  120,  which  re-  may  be  witnesses  for  the  opposite  party 

^^  an.  averment  that  the  same  facts  and  hostile  to  the.  applicant;  but  under 
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\0r  VII.  That  such  testimony  cannot  be  obtained  from  any  othet 
source.]^ 

\0r  VII.  That  affiant  cannot  prove  the  same  facts  by  any  other  per-- 
son  (or  witness)?^ 

[Or  VII.  That  affiant  is  unable  to  prove  said  facts  by  any  other 
person  whose  testimony  can  be  procured.]' 

[Or  VII.  That  there  is  no  other  person  by  whom  affiant  can  prove 
the  same  facts.]* 

[Or  VII.  That  affiant  has  no  other  witness  by  whom  he  can  prove 
the  same  facts.]^ 

[Or  VII.  That  affiant  knows  of  no  other  person,  whose  evidence  or 
attendance  could  have  been  procured  at  this  term,  by  whom  he  could 

such    circumstances    cafe    should    be  New  York, — Consult  Form  No.  6377,, 

taken  to  assert  positively  in  the  affida-  infra^  and  notes  thereto. 

vit  that  the  presence   of  absent  wit-  Pennsylvania.  —  Consult    Form    No.. 

nesses  is  indispensable  and  that  the  6277,  infra. 

case  on   this  point  cannot    safely  be  South  Dakota,  —  Consult    Form    No» 

trusted  to  the  testimony  present.  Owens  6294,  infra^  and  notes  thereto. 

V.  Starr,  2  Litt  (K^.)  232.  Tennessee,  — This  averment  is  neces> 

Louisiana.  —  This  averment  not  re-  sary,    though    not     required    by     the- 

quired  by  the  statute;  nevertheless  the  code.     See  Walt  v.  Walsh,  10  Heisk. 

affidavit  is  regarded  defective  without  (Tenn.^  314;  Rhea  v.  State,   10  Yerg. 

it.     State  V.   Comstock,   36  La.  Ann.  (Tenn.)  258;  Brown  v.  State,  85  (Tenn.> 

308.     Thus,  in  State  f.  Robinson,  29  La.  440;  State  v,  Morris,  i  Overt.  (Tenn.) 

Ann.  364,  where  the  affidavit  was  held  220;  Comwell    v.   State,    Mart.   &    Y. 

insufficient,  the  court  said:     It  does  not  (Tenn.)   147;   Jones    v.   State,    10   Lea. 

aver  that  the  fact  sought  to  be  proved  (Tenn.)  589. 

by  him  could  not  be  proved  by  other  Texas,  —  Consult  Forms  Nos.  6295  to- 

witnesses   known  to  the  accused,  but  6298,  infra^  and  notes  thereto, 

merely    that   *'the    deponents   cannot  Utah. — In  People  v.  Garns,  2  Utah 

prove  the  facts  by  any  other  witness  260,   it  was  held    that    the   affiadavit 

summoned  here  today  on  their  behalf,"  should  show  that  there  are  no  other 

which  latter  case  was  followed  in  State  witnesses  by  whom  the  same  facts  can 

V*  Bradley,  30  La.  Ann.  326.     To  the  be  proved. 

same  effect  also  State  v.  Bolds,  37  La.  Virginia.  —  Consult  precedent  infra^ 

Ann.   312;  State  v,  Primeaux,  39  La.  note  on  p.  359. 

Ann.   673.      But  compare    Harrison  v.  West    Virginia^   —  Affidavit  should 

Way  mouth,  3  Rob.  (La.)  340,  and  Hew.  state  that  the    same   facts    cannot  be- 

lett  V.  Henderson,  9  Rob.  (La.)  379.  proved  by  any  other  witness,  or  at  least 

Mississippi. — See  Long  v.  State,  52  not  by  any  other  witness  in  attendance. 

Miss.  33,  where  the  affidavit  contained  Dimmey  v.   Wheeling,  etc.,  R.  Co.,   27 

this  averment.  W.  Va.  3^;  Wilson  v.  Wheeling,  19  W. 

Missouri. — Consult  Form  No.  6291,  Va.  323. 

infra^  and  notes  thereto.  Wisconsin. — Consult  Form  No.  6282^ 

Nebraska.  —  Consult  Form  No.  6293,  infra^  and  notes  thereto. 

infra^  and  notes  thereto.  1.     This    is    paragraph    VII     as     it 

Nevada. — This  averment  is  necessary,  should  be  under  the  Arttona  practice. 

State  V.  Marshall,    19  Nev.  240.     And  8.    This    is    paragraph    Vll     as     it 

was  inserted  in  the  affidavits  in  State  v,  should  be  under  the  Arkansas^  Nevada^ 

O' Flaherty,  7  Nev.  153;  and  Choate  v.  North   Carolina^     Tennessee^   Utah  and 

Bullion  Min.  Co.,  i  Nev.  73.  Washington  practice. 

New  Mexico.  —  An  affidavit  is  defec-  8.  This  is  paragraph  VII  as  it  should 

tive  which,  instead  of  using  the  Ian-  be  under  the  California  practice, 

guage  of  the  statute,  states  that  affiant  4.  This  is  paragraph  VII  as  it  should 

'*  cannot  prove  the  same  facts  by  any  be  under  the  Colorado  practice, 

other  person  present."     Kent  v.  Favor,  6.  This  is  paragraph  VII  as  it  should 

^  N.  Mex.  219.  be  under  the  Florida  practice. 
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prove,  or  so  fully  prove,  the  same  facts.]  ^ 

\Or  VII.  That  affiant  knows  of  no  other  witness  by  whom  the 
foregoing  facts  can  be  fully  proved.]* 

\Or  VII.  That  the  facts  which  the  said  George  Jones  will  prove 
cannot  be  proved  by  any  other  witness.]' 

\0r  VII.  That  affiant  is  unable  to  prove  these  facts  by  any  other 
witness  whose  testimony  can  be  readily  procured.]^ 

VIII.  That  the  said  George  Jones  is  not  absent  by  the  consent,  pro- 
curement or  connivance  of  the  affiant.^ 

\0r  VIII.  That  the  said  witness  is  absent  without  the  consent  or 
procurement  of  affiant,  directly  or  indirectly  given.  ]^ 

\Or  VIII.  That  the  absence  of  the  said  George  Jones  has  not  been 
procured  by  the  act  or  connivance  of  the  affiant,  nor  by  others  at. 
his  request,  nor  with  his  knowledge  or  consent.]^ 

IX.  That  affiant  expects  (or  /  expect)  to  procure  (or  obtain  or 
secure)  the  testimony  of  the  said  George  Jones  zX,  the  next  term  of 
this  court.* 

1.  This  is  paragraph  VII  as  it  should  324,  where  the  continuance  was  held  to- 
be  under  the  Missouri  practice.  have  been  properly  refused,  the  court 

S.  This  is  paragraph  VII  as  it  should  said:     **  There  is  nothing  in  the  affida- 

be  under  the  New  Mexico  practice.  vit  to  show  that  the  witness  did  not  go- 

8.  This  is  paragraph  VII  as  it  should  away  by  his  consent." 

be  under  the  West  Virginia  practice.  Wisconsin, — Consult  Form  No.  6a8a, 

4.  This  is  paragraph  VII  as  it  should  infra^  and  notes  thereto, 

be  under  the  Wyoming  practice.  6.  This    is    paragraph    VIII    as    it: 

i.  Witnan  Hot  Absent  by  Goiis0nt,ete. —  should  be  under  the  Florida  practice. 

This  averment  is  frequently  required  7.  This    is    paragraph    VIII     as    it 

by  statute,  in  which  case  the  language  should  be  under  the  Wyoming  practice, 

of  the  statute  must  be  strictly  followed.  8.  Ezpaotation  of  Proouring  tiie  Tosti- 

Sec  infra,  note  a,  p.  404.    And  the  aver-  mony.  —  Obviously  the  court  will   not 

ment  has  been   held  to  be  necessary  continue  a  cause  on  account  of  the  ab- 

evea  where  no  statute  requires  it.     See  sence  of  a  witness  if  it  appears  alto- 

in/ra,   note  3,  p.  361,    note  2,  p.  369,  gether  improbable   that  his  testimony 

and  also  infra,  this  note.  will  not  be  had  at  the  time  to  which  it 

Georgia, —  See    Collins    v.  State,    78  is  sought  to  defer  the  trial.     Hence  it  is 

Ga.  87.  the  almost  invariable  practice  to  insert 

IlUtwis, —  Consult  Forms  Nos.  6285,  this  averment  in  the  affidavit.     It  is 

6386,  infra,  and  notes  thereto.  frequently  required  by  express  statu- 

Indiana. —  Consult  Forms  Nos.  6287,  tory  provision  or  rule  of  court,  and  in 

628S,  infra,  and  notes  thereto.  the  absence  of   such   requirements  it. 

Iowa. —  Consult    Forms    Nos.   6289,  has  been   held  to  be  necessary.     See 

6290,  infra,  and  notes  thereto.  supra,  note   2,  p.  327,  and  infra,  note 

Mississippi. — Lundy  v.  State,  44  Miss.  4,  p.  354,  note  i,  p.  369. 

673.    In  Ogle  V,  State,  33  Miss.  384,  an  California,  —  The  application  will  be 

affidavit  stated  that  the  witness  was  not  denied  if  the  affidavit  does  not  make  it 

absent  by  consent  or  procurement.  probable  that  the  testimony  of  the  ab- 

Missouri, — State  v.  Bryant,  93  Mo.  sent  witness  can  be  procured  within  a. 

273  reasonable   time.     People  v.  Sanders, 

South  Dakota,  —  Consult    Form   No.  114  Cal.  216;  Harper  v.  Lamping,  33, 

6294,  infra,  and  notes  thereto.  Cal.  641;  People  v.  Ah  Fat,  48  Cal.  63; 

Tennessee,  —  As  to  this  averment,  see  People  v,  Lewis,  64  Cal.  401 ;  People  v, 

Sute  V,  Morris,  i  Overt.  (Tenn.)  220,  Francis,   38  Cal.  188;    People    v.    Ah 

quoted  in  Jones  v.  State,  10  Lea  (Tenn.)  Yute,  53  Cal.  613,  the  last  two  cases  be- 

589;  Walt  V,  Walsh,  10  Heisk.  (Tenn.)  ing  very  exacting  on  this  point. 

314;  Brown  V.  State,  85  Tenn.  440.  Colorado, — The  code   does    not    re- 

Texas,  —  Consult  Forms  Nos.  629510  quire  this   statement,  but  it  is  prudent 

6298,  infra,  and  notes  thereto.  to  insert  it.     Wilson  v.  People,  3  Colo». 

C/ite^.  — In  People  V.Wiggins,  X  Utah  325;    Michael  v.    Mills,   22  Colo.  439- 
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\0r  IX.  That  I  have  reasonable  expectation  and  belief  that  the 

Dawson  v.  Coston,  i8  Colo.  493,  all  of  required    by    the   statute.     Allard  9. 

which  held  that  the  continuance  will  be  Labau,  3  Martin  N.  S.  (La.)  293;  Gay 

refused  if  it  does  not  appear  probable  v.  Kendig,  2  Rob.  (La.)  472;  Silva  v. 

that  the  testimony  can  be  procured.  Lafaye,    2  La.    198;     Richardson      v, 

'Georgia.  —  Consult  Form    No.  6284,  Debuys,   4    Martin    N.    S.   (La.)   129; 

infra,  and  notes  thereto.  State  v.  Williams,   36    La.   Ann.   854; 

Illinois,  —  Consult  Forms  Nos.  6285,  State  v,   Robinson,   29  La.  Ann.    364; 

6286,  m/ru,  and  notes  thereto.  Borron  ».  Mertens,   14  La.  Ann.   305; 

Indiana,  —  Consult  Forms  Nos.  6287,  Brander  v,  Flint,  10  La.  391;  Anderson 

6288,  infra^  and  notes  thereto.  v,   Birdsall,  lo   La.  441;  Thompson  v. 

Iowa,  —  Consult  Forms  Nos.  6289,  Mississippi  \i.    &  F.   Ins.  Co.,  2  La. 

6290,  infra^  and  notes  thereto.  234.     That  such  is  the  practice  see  also 

Kansas,  —  Where  the  witness  was  ab-  State  v.  Moultrie,   33  La.    Ann.  1146; 

sent  in  another  state,  and  his  address  State  v,  Egan,  37  La.  Ann.  368;  State  v. 

unknown,  the  continuance  was  prop-  Bolds,  37  La.  Ann.  312;  State  9.  Brings, 

erly  denied.     *'  The  defendant  said  he  34  La.  Ann.  69. 

expected  to  procure   his  testimony  at        And   if  it  appears  that  there   is  no 

the  succeeding  term,  but  no  facts  were  reasonable  certainty  that  the  testimony 

alleged  from  which  the  court  could  see  can  and  will  be  procured,  the  continu- 

that  there  was  any  probability  thereof."  ance    will    not  be    granted.     State  v. 

Bliss  V,   Carlson,    17    Kan.  325.    And  Duffy,  39  La.  Ann.  419,  where  the  only 

under  similar  circumstances  a  continu-  statement  on   the   subject  was  as  fof- 

ance  was  denied  in^Kilmer  v.  St.  Louis,  lows:  *'  That  the   witnesses  are  labor- 

etc,  R.  Co.,  37  Kan.  84.  ing  men,  and  your  deponent  is  informed 

Kentucky, — This  statement  is  not  re-  that  they  have  procured  work   across 

quired  by  the  code,  but  is  commonly  the  lake,   in   the   state  of  Mississippi, 

inserted.    Where  the  witness  has  no  which  will  occupy  them  some  time,  but 

fixed  residence,  and  his  whereabouts  not  more  than  a  month;  that  they  are 

are  unknown,   the   affidavit  ought  to  residents  of  this  state,  which  is  their 

show  that  his  attendance  is  expected  at  home,   and  will  not  return  before  the 

the  next  term.     Earp  v.  Com.,  9  Dana  next  term,"  coupled  with  the  additional 

(Ky.)  301.    And  where  the  witness  re-  statement  that  •*  The  presence  of  such 

sided  in  Kansas,  and  was  admittedly  witnesses  can  be  had  at  the  next  term." 

unfriendly  to  the  affiant,  the  continu-  This  was  held  insufficient 
ance  was  refused  because  nothing  was        And  in   Harrison  v.    Waymouth,  3 

stated  to  induce  the  belief  that  the  wit-  Rob.  (La.)  340,  the  court  said:  **  Had 

ness    could  be    procured   by  the  next  the  defendants  sworn  that  they  were 

term.    Kennedy  v.  Com.,  78  Ky.  454.  informed  that  the  witness  was  expected 

But  if  the  affidavit  shows  that  the  wit-  to  return  within  a  week  or  a  month, 

ness   is  within   reach  of  process  it  is  this  would  have  sufficed.    They  swore 

fair  to  presume  that  he  can  be  coerced  that  they  were  informed  that  he  had 

to  attend  at  the  next  term.     Morgan  v,  left  the  city  for  a  few  days.    This  cer- 

Com.,  14  Bush  (Ky.)  iii.  And  where  the  tainly  means  that  he  intended  to  return 

witness  resided  in  Ohio,  but  the  affidavit  within  that  time,"  and  the  affidavit  was 

stated  that  he  was  in  the  habit  of  visiting  held  sufficient. 

the  place  where  the  trial  was  pending,        Minnesota,  —  In  Lowenstein  v.  Greve, 

had  been  served  with  process,  and  had  50  Minn.  383,  it  was  held  that  the  ap- 

promised  to  appear  at  the  next  term,  plication  was  properly  denied  because 

and  it  was  alleged  that  the  affiant  could  the  residence  of  the  witnesses  was  un- 

procure  his    attendance    at   the    next  known,  and  the  witnesses  had  not  been 

term,   the  affidavit  beinfg  in  other  re-  heard  from  for  many  years,  and  it  did 

spects  sufficient,  it  was  held  reversible  not    satisfactorily    appear   that    there 

error  to  refuse  the  continuance,  as  there  was  any  prospect  of  getting  their  evi- 

were  reasonable  grounds  to  believe  that  dence. 

his  attendance  could  be  had.     White        Mississippi,  —  The  averment  is  not 

f^.  Com.,  8oKy.  480.  required  by  statute.     But  in   Noe  v. 

Louisiana,  —  The  affidavit   must  al-  State,  4  How.  (Miss.)  330,  the  affidavit 

lege  that  the  party  expects  to  have  the  was  pronounced    insufficient  "  in   not 

testimony  of  the  absent  witness  at  the  stating  that  he  expected  to  procure  the 

time    to  which  he  seeks  to   continue  attendance  of  the  witness  at  the  next 

the  case,  although  this  showing  is  not  term." 
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testimony  of  the  saio  George  Janes  can  be  procured  by  the  next  term 
o£  this  courtj^ 

\0r  IX.  That  affiant  expects  to  have  the  said  witness  present  at 
the  next  term  of  this  court.]* 

\0r  IX.  That  this  affiant  believes  he  will  procure  the  attendance 
and  testimony  of  the  said  George  Jones  by  the  next  term  of  this 
court,  and  affiant's  grounds  for  such  belief  are  as  follows :  (Jlere 
state  Jacts  s/unving  reasonable  grounds  of  beliefs  if  these  are  not  appar- 
ent  in  the  other  farts  of  the  affidavit. )^^ 

^Or  IX.  That  affiant  believes  the  attendance  or  testimony  of  the 
said  George  Jones  will  be  procured  at  the  next  term  of  this  court, 
and  that  the  grounds  for  such  belief  are  as  follows:  {Here  state  facts 
showing  reasonable  grounds  of  belief?^ 

J^Or  IX.  That  affiant  believes  he  can  procure  the  testimony  of  the 
said  George  Jones  at  the  next  term  of  this  court.]* 

[Or  IX.  That  affiant  expects  and  believes  he  can  procure  the  testi- 
mony of  the  said  George  Jones  by  the  next  term  of  this  court.]^ 

X.  That  this  application  (or  continuance)  is  not  made  (or  sought) 
for  delay  merely,  but  that  justice  may  be  done.^ 

Missouri,  —  Consult  Form  No.  6391,         tVasAington.^-' Where  the  witness  re- 

infra^  and  notes  thereto.  sides   out  of  the    state,    the    affidavit 

Nebraska,  —  Consult  Form  No.  6293,  should    state    the   facts,    showing   the 

infra^  and  notes  thereto.  probability  of  procuring  the  testimony 

Nevada.  — This  averment  is  usually  of  such  witness  in  case  of  a  continu- 

deemed  necessary.   State  t^.  OTlaherty,  ance.     State  v.  Hutchinson,  14  Wash. 

7  Nev.  153.     And  the  facts  showing  a  580. 

reasonable  ground  for  belief  that  the         Wisconsin. — Consult  Form  No.  6282, 

testimony  can  be  procured  should  be  infra^  and  notes  thereto, 
alleged   where  the   witnesses's  where-        1.  This  is  paragraph  IX  as  it  should 

abouts  are  unknown.  State  v.  Gray,  19  be  under  the  practice  in  the  District  of 

Nev.  312.    Or  where  he  is  out  of  the  Columbia. 

state.     State  v.  Chapman,  6  Nev.  320;        2.  This  Is  paragraph  IX  as  it  should 

State  V.  Rosemurgey,  9  Nev.  308.  be  under  the  Florida  practice. 

New  York.  — Consult  Form  No.  6277,        8.  This  is  paragraph  IX  as  it  should 

infra,  and  notes  thereto.  be  under  the  Missouri  practice. 

Oregon,  —  Where  the  witness  has  no       Oroonds  for  tzpeetation  in  procuring 

fixed  residence,  a  clear  showing  should  the  testimony  of  the  absent  witness 

be  made  of  the  circumstances  tending  within  a  reasonable  time,  or  at  the  next 

to  prove  the  probability  of  obtaining  term  of  court,  under  some  circumstances 

his  evidence.     State  v,  Leonard,  3  Ore-  must  be  stated.     2  Tidd's  Pr.,  pp.  772, 

gon    157,    where  the  substance  of  an  773;  Rex  v.  D'Eon,  3  Burr.  15 14.     See 

insufficient    affidavit    is  given.       The  also  infra,   note  z,  p.  369;  Form  No. 

same  rule   obtains   where  the  witness  6286;  note  2,  p.  376,  note  3,  p.  381,  note 

resides     out  of  the    state.      State  v.  i,  p.  388,  note  4,  p.  393;  Form  No.  6294; 

0*Neil,  13  Oregon  183,  holding  that  in  note  3,  p.  405. 

such  a  case  it  was  not  enough  for  the        4.  This  is  paragraph  IX  as  it  should 

affiant  to  declare  in  his  affidavit  "  I  am  be  under  the  New  Mexico  practice, 
confident  I  can  procure  his  attendance        6.  This  is  paragraph  IX  as  it  should 

at  the  next  term."  be  under  the  tVaskington  praiCtice. 

Pennsylvania.  —  Consult  Form    No.        6.  This  is  paragraph  lA  as  it  should 

^77t  i^fra,  and  notes  thereto.  be  under  the  Wyoming  practice. 

South  Dakota. — Consult  Form   No.        7.  ApplleationVot  Made  for  Delay,  ete. — 

6994,  infra,  and  notes  thereto.  This  averment  is  one  of  the  common- 

Tennessee.  — See  State  v.  Morris,   x  placesof  affidavits  for  continuance,  and 

Overt.  (Tenn.)  320,  quoted  in  Jones  v.  is  almost    invariably  inserted,   being 

State,  10  Lea  fTenn.)  589.  sometimes  expressly  required  by  statute 

Texas.  -—Consult  Forms  Nos.   6395  or  rule  of  court.    See  list  of  statutes, 

106398,  infror^  and  notes  thereto.  etc.,  cited  supra,  note  i,  p.  331.    And 
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[Or  X.  That  this  application  is  not  made  for  vexation  or  delay, 
but  in  good  faith,  for  the  purpose  of  obtaining  a  fair  and  impartial 
trial,  ji 

[XI.  That  the  facts  on  which  this  application  is  founded  occurred,, 
or  came  to  the  knowledge  of  the  affiant,  too  late  to  allow  affiant  to 
apply  for  a  continuance,  as  prescribed  by  section  401  of  the  North 
Carolina  Code  of  Civil  Procedure;  and  that  this  application  is  made  as* 
soon  as  it  reasonably  could  be  made  after  the  facts  stated  herein 
came  to  affiant's  knowledge.]^ 

John  Doe  (or  Richard  Roi), 

[Subscribed  and  sworn  to  before  me  this^M  day  of  October^  i8P7.. 

Calvin  Clark,  Clerk  of  the  Circuit  Court]' 

Ponn  No.  6273/ 

John  Doe     \  j^  ^j^^  Superior  Court,  Litchfield  County. 

Ri^^dRoe.  \  ^P'^^  Term,  to  wit,  Afay  S,  iS9S, 

State  of  Connecticut^ 
Litchfield  Coi 
John   W,  Hester^  of  Warren^  of  lawful  age,  being  duly  sworn,. 

in  several  states  where  the  averment  is  Missouri,  —  Consult  Form  No.  6291^ 

not  required  by  statute  or  rule  of  court,  infra^  and  notes  thereto, 

the  courts  have  nevertheless  held  it  to  Nevada,  —  This    averment    was    in- 

be  necessary.     See  infra^  this  note.  serted  in  State  v,  O'Flaherty,  7  Nev.. 

Arkansas,  — This  averment  is  not  re-  153. 

quired    by   the    statute  now  in   force  1.  Thfs  is  paragraph  X  as  it  should 

(Sand.  &  rl.  Dig.  (1894),  §  5797);  but  a  be  under  the  Missouri  practice  in  civil 

statute   in  force    in    1847,   quoted    in  cases.    As  to  il/>>ja«rt  practice  in  crimi-^ 

Turner  v,  Eustis,  8  Ark.  121,  required  nal  cases,  see  Form  No.  6291,  infra. 

that  the  affidavit  should  state  that  the  2.  Paragraph  XI   should  be    added 

**  application  is  not  made  for  delay,  but  under  North   Carolina   practice.      See 

that  justice  may  be  done."  And  it  was  list  of  statutes,  etc.,  cited  supra^  note 

held  in  the  case  last  cited,  where  the  i,  p.  331. 

affidavit  recited  that  '*  this  application  8.  For  linnBAl   ptrti    of   an   affidavit, 

is  not  made  for  delay,  but  that  the  law  generally,  and  particularly  of  jurats, 

may  be  administered,"  that  the  depar-  consult  the  title  Affidavits,  vol.  i,  p. 

ture  from  the  language  of  the  statute  560  et  seq, 

was  a  fatal  defect.  4.  OomiMtieat.  —  Section  2,  rule  No.  8, 

California.  —  Should  state  that  it  is  of  the  General  Rules  of  Practice  pro- 

not  made  for  delay  merely.     Peoples,  vides  that    **  Whenever   a   motion    is 

Thompson,  4  Cal.  241;  People  v.  Jen-  made  for  the  continuance  of  a  cause, 

kins,  56  Cal.  5.  on  account  of  the  absence  of  a  ma- 

Florida,  —  Consult  Form   No.  6283,  terial    witness,    such    motion,    if    the 

infra^  and  notes  thereto.  adverse  party  require  it,  shall  be  sup- 

Georgia.  —  Consult  Form  No.    6284,  ported  by  an  affidavit,  stating  the  name: 

infra^  and  notes  thereto.  of  the  absent  witness,  if  known,  and 

Kansas, — See  Clouston  v.  Gray,  48  the  particular  facts,   which,  it  is  be- 

Kan.  36.  lieved,  can  be  proved  by  him,  with  the 

Louisiana,  —  Statement  not  required  grounds  of  such  belief."  In  practice 
by  statute,  but  deemed  necessary  by  an  affidavit  is  seldom  required,  an  oral 
the  courts.  Allard  v,  Lobau,  3  Martin  statement  being  accepted  as  satisfac- 
N.  S.  (La.)  293;  Richardson  v,  Debuys,  tory,  and  there  is  no  well  defined  usage 
4  Martin  N.  S.  (La.)  129;  see  also  State  as  to  the  form  of  an  affidavit.  The  rule 
V.  Foster,  36  La.  Ann.  877;  State  v,  above  quoted  further  provides  that  a: 
Moultrie,  33  La.  Ann.  1146;  Bradner  v,  continuance  may  be  avoided  by  a  writ- 
Flint,  10  \ai.  391;  Harrison  v.  Way-  ten  admission  at  the  foot  of  the  affi- 
mouth,  3  Rob.  (La.)  340.  davit  that  the  witness  would  testify  to» 
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deposes  and  says:  My  name  isjohn  W,  Hester.  I  am  sixty-seven 
years  of  age.  I  reside  in  Warren^  Connecticut,  I  am  a  carriage- 
maker  by  trade  and  am  engaged  in  that  business.  I  know  the  par- 
ties in  this  case.  I  know  William  Muldoon,  on  account  of  whose 
absence  a  continuance  is  asked  by  the  plaintiff.  Mr.  Muldoon  has 
worked  for  me  in  my  shop  for  seven  years,  or  thereabouts.  He  is  a 
native  of  Ireland^  and  is  now  on  a  voyage  to  his  birthplace.  He 
•expects  to  return  in  the  fall  or  early  winter.  He  is  an  intelligent 
man,  and  is  a  credible  person.  In  conversation  with  him  last  year 
he  told  me  (Here  follows  a  statement  of  the  particular  fc^ts  which  it 
-was  believed  the  witness  would  prove). 

John  W.  Hester. 
Subscribed  and  sworn  to  before  me  this  third  d^j  of  May,  iS9S. 

Elbert  P.  Roberts^  Justice  of  the  Peace. 

Form  No.  6374. > 
John  Doe     ) 

against       >  In  the  Circuit  Court  of  Allegany  County. 
Richard  Roe,  ) 

(^Suggestion  for  Continuance.^ 


State  of  Maryland,  \  ^       . 
County  of  Allegany.  ]  ^^  ^*^- 


I  hereby  certify  that  on  tht  first  day  oi  February^  in  the  year  i8P^, 
before  the  subscriber,  a  justice  of  the  peace  of  the  state  of  Maryland 
in  and  for  the  county  of  Allegany  aforesaid,  personally  appeared  John 
Doe  (or  Richard  RoeY  and  made  oath  upon  the  Holy  Evangely  of 
Almighty  God. 

I.  \Like  paragraph  I  in  Form  No.  df^Sf), 

II.  That  affiant  believes  his  cause  cannot  be  tried  with  justice  to 

the  facts   stated   in  the  affidavit.     Of  the  attendance  or  obtain  the  testimony 

course  if  such  an  admission  is  sought  of  such  absent  witness;  provided,  the 

the  showing    for  a  continuance   must  party  applying  for  the  continuance  shall 

be  made  by  affidavit.     The  foregoing  comply  with  the  provisions  of  the  two 

rule  was  first    promulgated    in    1847  following   sections."    Md.   Pub.  Gen. 

<see    18    Conn.    565)    and    is    quoted  Laws  (1888),  art.  75,  §  57. 

in  2  Swift's   Dig.  (ed.   1884),  p.  6^9,  2.  Tht  soggMtion  r«femd  to  in  the 

preceded  by  the  statement  that  "The  text  maybe  made  by  the  attorney  in 

materiality  of  the  testimony  generally  the    following    form:   ^^  John    Doe  (or 

rests  on  the  professional  statement  of  Richard  Roe),  plaintiff  (or  defendant)  in 

counsel."  the  above  entitled  cause,  appearing  by 

This  form,  excepting  dates  and  Daniel  Webster,  his  attorney,  respect- 
names,  is  substantially  a  copy  of  an  fully  suggests  to  the  court  here  that  the 
affidavit  used  in  a  case  by  one  of  the  evidence  of  one  George  Jones,  a  witness 
most  eminent  practitioners  in  the  state,  who  resides  in  the  city  oi  Wilmington, 

1.  Tht  0Utatorj  Proviiioni.  —  *'  Upon  state  of  Delaware,  is  wanting,  and  that 

suggestion,  supported  by  the  affidavit  {Here  set  out  allegations  in  substance  as 

of  the  party,  or  some  other  credible  set  out  in  the  affidavit  in  Form  No .  6274). 

person,  that  the  evidence  of  a  witness  Daniel  Webster, 

who  resides  in  some  place  bevond  the  Attorney  for  Plaintiff  (or  Defendant)." 

limits  of  this  state,  or  the  evidence  of  a  8.  Who  may  Xake  Affidavit.  —  The  affi- 

witness  residing  within  this  state,  is  davit  may  be  made  by  "  the  party  apply- 

wanting,  the  court  shall  continue  the  ing  for  a  continuance"  or  "  some  other 

cause  for  such  time  as  may  be  deemed  credible    person."      Md.     Pub.    Gen. 

necessary  to  enable  the  party  to  procure  Laws  (1888),  art.  75,  §  58. 
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himself  without   the  evidence  oi  George  Jotus^  who   is  an  absent 
witness. 

III.  That  said  George  Jones  resides  in  {State  place  of  residence)^ 

IV.  That  the  testimony  of  the  said  George  Jones  is  material,  com- 
petent and  proper  in  this  suit.* 

V.  That  affiant  believes  the  soi^  Jones  will  prove  the  following 
facts  {Here  state  facts)  ^ 

VI.  That  affiant  has  used  his  proper  and  reasonable  endeavors  to 
procure  the  testimony  of  the  said  George  Jones? 

VII.  That  he  has  reasonable  expectations  and  belief  that  the  same 

can  be  procured  in  a  reasonable  time,*  to  wit,  by  the  day  of 

,  1^8  (or  by  the  next  term  of  this  court). 

Abraham  Kent^  Justice  of  the  Peace. 

Ponn  No.  6275.* 
Circuit  Court  for  the  County  of  Calhoun. 

John  Doe^  plaintiff, 
against 
Richard Roe^  defendant 
Calhoun  County,  ss. 

John  Doe  (or  Richard Roe)^  being  duly  sworn,  says: 

I.  {Like paragraph  I  in  Form  No,  6272,) 

II.  That  notice  that  said  cause  would  be  brought  on  for  trial  at  the 
next  term  of  said  court,  to  be  held  at  the  court-house  in  the  city  of 
MarshcUly  in  said  county,  on  ih^  first  day  oi  March,  iS97,  was  served 
by  said  plaintiff  (or  defendant)  upon  said  defendant  {ox  plaintiff )  on 
the  tenth  day  of  February^  i8P7. 

III.  That  deponent  has  fully  and  fairly  stated  the  case  in  this  cause 
to  Daniel  Webster,  Esquire,  his  counsel  therein,  who  resides  at  Mar^ 
shall^  and  that  he  has  a  good  and  substantial  cause  of  action  (or  de- 
fense) upon  the  merits  thereof,  as  he  is  advised  by  his  counsel  after 

such  statement  made  as  aforesaid  and  verily  believes  to  be  true. 

IV.  That  deponent  has  also  fully  and  fairly  disclosed  to  his  said 
counsel  the  facts  which  he  expects  and  believes  he  shall  be  able  to 
prove  by  George  Jones,  who  resides  at  {Here  state  plcue  of  residence),  who 
is  a  witness  for  this  deponent  therein,  and  that  said  George  Jones  is  a 

1.  The  name  of  the  witnen  must  be  which  are  in  his  favor.*'  Dean  v. 
stated.     Md.    Pub.  Gen.  Laws  (1888),     Turner,  31  Md.  58. 

art.  75,  §  58.     See  supra^  note  i,  p.  334.        Md.  Pub.  Gen.  Laws  (1888),  art.  75, 

2.  Eesidenoe  of  Witnen.  —  See^w/m,  g  5^,  provides  that  the  court  may  ex- 
note  I,  p.  334.  amine    the    affiant   in   regard    to    the 

8.  Following    the  language    of    the  materiality  of  the  testimony,  probability 

statute.     Md.  Pub.  Gen.  Laws  (1888),  of  procuring  it,  etc.,  and  shall  refuse 

art.  75,  §  58.  a  continuance  if  the  facts  alleg^ed  are 

4.  Statement  of  Facts  to  be  Proved. —  admitted  by  the  adverse  party. 

See,  generally,  supra^  note  7,  p.  335.  6.  Midhlgan.  —  This  affidavit  is  drawn 

*'  Whenever  a  party  seeks  a  continu-  under  the  provisions  of  Circuit  Court 
ance  upon  the  ground  of  the  absence  of  Law  Rule  No.  22,  which  rule  also  gov- 
a  material  witness,  it  is  his  duty  to  state  erns  continuances  in  chancery  cases  by 
in  his  affidavit  fully  and  frankly,  if  he  virtue  of  Chancery  Rule  No.  15.  Con- 
knows  them,  all  the  material  facts  suit  also  the  annotations  to  Form  No. 
which  the  witness  will  prove,  as  well  6272,  supra, 
those  which  are  unfavorable  as  those 
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material  witness  for  this  deponent  in  said  cause,  as  he  is  advised  by  his 
said  counsel  after  such  statement  made  as  aforesaid  and  verily  be- 
lieves to  be  true. 

V.  That  deponent  cannot  safely  proceed  to  the  trial  of  said  cause 
without  the  testimony  of  said  George  Janes^  as  this  deponent  is  also 
^vised  by  his  said  counsel  after  such  statement  made  as  aforesaid 
^d  verily  believes  to  be  true.^ 

VI.  That  said  witness  has  been  duly  subpoenaed,^  and  is  absent 
without  deponent's  consent,  procurement  or  connivance. 

VII.  That  deponent  expects  and  believes  that  he  will  be  able  to 
procure  the  attendance  of  said  witness  at  the  next  term  of  this  court, 
^^  his  testimony  by  commission. 

VIII.  That  this  application  for  continuance  is  not  made  for  the  pur- 
pose of  delay  merely,  but  for  the  purpose  of  obtaining  a  fair  and 
^^partial  trial  upon  the  merits.* 

John  Doe  (or  Richard  Roe), 
Sworn  and  subscribed  to  before  me  \}[i\%  first  day  of  March,  iZ98. 
(seal)  Norton  Porter,  Notary  Public, 

Calhoun  County,  Michigan. 

Fonn  No.  6276/ 

New  Jersey  Supreme  Court. 
J^icA^T-dRoe  ) 

ads.         \  In  Tori. 
/'t^An  Doe.    ) 
^^s^ac  County,  ss. 
^^c^Aard Roe,  being  duly  sworn  according  to  law  upon  his  oath,  says: 

^*    K^ipeeted  Testimony.  —  This  form  is  that  he  is  sick,  the  prospect  of  his  re- 

wa.-^^  n    for  an  aflSdavit  on  a  first  applica-  covery,  etc. 

tion  for  continuance.  On  a  second  appli-  8.  lEotion  Xade  After  First  Day  in  Term, 

cation  insert  at  the  point  indicated  in  the  — If  the  motion  is  made  after  the  first 

text  a.   statement  of  '*  the  facts  which  he  day  in  term,  a  sufficient  excuse  must  be 

SP^'^^s  to  prove  by  the  absent  witness  "  shown  for  the  delay  (Circuit  Ct.  Rule 

jurciii^  Ct.  Rule  No.  22);  that  is,  "And  No.  22).     And  in  such  case  it  would  be 

tnis  deponent  further  says  that  he  ex-  prudent,  if  not  necessary,  to  insert  the 

P^^s  to  prove  by  the  said  witnesses  the  excuse  in  the  affidavit   at  this   point. 

Ill            *^^  facts,"   proceeding    then    to  For  a  form  under  a  statutory  provision 

y-^  tli^  facts.  requiring  an  excuse  for  laches  see  Form 

p  *•  *»    Criminal  Case,  —  It  was  held   in  No.  6289. 

j^Pl«  v,  Burwell,  106  Mich.  27,  which  4.  New  Jersey.  —  There  is  no  statute 

PI*^^irs  to  have  been  a  first  application,  or  rule  of  court  in  New  Jersey  prescrib- 

^  ^^«  motion  was  properly  overruled  ing  the  requisites  of  an   affidavit   for 


^.       — '^   the    affidavit    did    not    state  continuance.  The  form  given  in  the  text 

jj^^    t-lic  defendant  expected  to  prove  is  what  is  denominated  in  common-law 

p^^"^  ^ibsent  witnesses.     See  also  Peo-  practice  the  "common  affidavit,"  which 

Q^^*^Vnderson,  53  Mich.  60.  differs  from  a  special  affidavit  in  that  the 

2  r^^^&ligenoe  to  Seonre  Testimony.  —  On  latter  contains  a  statement  of  the  facts 

j^r*^*^«xd  application  Circuit  Court  Rule  expected  to  be  proved  by  the  witness. 

^•'-^^  requires  the  applicant  to  *' state  The     circumstances     under    which    a 

XisfrH  JE^^^^cularity  the  diligence  he  has  special  affidavit  is  required  are  shown 

^|,  ^  *   Xo  procure  the  attendance  of  the  infra^  note  i,    p.  352,  note  3,  p.  353, 

^1  "^^s^;  by  which  we  understand  that  and  it  is  believed  that  the  practice  there 

.»      applicant  should  state  every  step  laid   down  would  be  enforced  in  New 

^^  H^s  been  taken  and  every  known  Jersey  under  like  circumstances.     Con- 

^^^^stance  which    may  explain  the  suit  also  annotations  to  Form  No.  6272, 

^"^ccof  the  witness;  as,  for  instance,  supra, 
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That  he  is  the  defendant  in  this  cause.  That  issue  was  joined 
herein  on  the  third  ^diy  oi  February^  a,  ly.iWS.  ThdX  George  Jones^ 
who  resides  at  Hackensack^  in  Bergen  county,  is  a  material  witness  for 
this  deponent  in  this  cause,  as  he  is  advised  by  his  counsel  and  verily 
believes  to  be  true.  That  said  deponent  cannot  safely  proceed  to  the 
trial  of  this  cause  without  the  testimony  of  the  said  George  Jones, 
That  this  deponent  has  used  due  diligence  to  procure  the  attendance 
of  the  said  George  Jones  in  that  for  the  purpose  of  subpoenaing  him  this 
deponent,  on  the ^/^  day  of  February^  a.  d.  \W8^  went  to  his  dwell- 
ing in  Hackensack^  and  was  informed  that  he  had  gone  to  Jersey  City^ 
in  the  county  of  Hudson^  and  state  of  New  Jersey^  to  which  place  this 
deponent  went  on  the  same  day,  and  was  then  told  and  believed  it  to 
be  true  that  said  George  Jones  had  gone  away.  That  this  deponent 
cannot  get  any  information  as  to  the  present  whereabouts  of  said 
George  JoneSy  but  is  informed  that  he  will  return  to  his  home  in  Hack- 
tnscuk  in  a  month.  That  this  deponent  expects  to  be  able  to  procure 
the  attendance  of  the  said  George  Jones  at  the  first  sittings  of  the 

next term  of  this  court. 

Richard  Roe  (or  John  Doe), 

Sworn  and  subscribed  to  before  me  this  twelfth  day  of  February^ 
JL.  D.  iS9S.  Abraham  Kent^  Justice  of  the  Peace. 


FonnNo.  6377.> 

\Suprenu  Court,  Suffolk  County. 

John  Doe^  plaintiff, 
against 
Richard  Roe^  defendant. 

State  of  New  York, 
County  of  Suffolk, 

John  Doe  (or  Richard  Roe)^  being  duly  sworn,  says:j' 

1.  {Like  paragraph  I  in  Form  No,  6212,) 


rk,  ) 


1.  Vew  York  and  Pennsjlyuila  —  Cbx»-  or  where  the  circumstances  are  such  as 
jnon  AffidaviL — In  common-law  prac-  to  cast  suspicion  on  the  good  faith  of 
tice,  which  for  the  most  part  has  always  the  application,  a  *' special  affidavit,** 
prevailed  in  New  York  in  applications  so  called,  should  be  filed  by  the  appli- 
for  continuances,  the  affidavit  in  sup-  cant.  4  Encycl.  of  PI.  and  Pr.  884. 
port  of  a  first  application,  when  there  Doubtless  a  special  affidavit  might 
are  no  suspicious  circumstances,  is  de-  properly  be  required  in  Pennsylvania 
nominated  the  **  common  affidavit.*'  under  similar  circumstances. 
4  Encycl.  of  PI.  and  Pr.  884.  In  2.  Who  may  Kake.  —  Ordinarily  the 
Pennsylvania  there  is  no  statute  pre-  affidavit  should  be  made  by  the  party 
'Scribing  the  requisites  of  an  affidavit  himself.  BrooklynOil  Works  z^.  Brown, 
for  continuance,  nor  is  there  any  uni-  7  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)38a. 
iorm  practice  on  the  subject.  In  some  But  an  attorney  may  make  the  affidavit 
courts  an  oral  application  by  counsel  is  when  it  is  made  to  appear  that  he  has 
•deemed  sufficient,  while  in  others  the  personal  knowledge  of  the  facts.  Gar- 
affidavit  is  required;  but  it  appears  that  field  Nat.  Bank  r.  Col  well,  (Supreme 
the  common  affidavit,  as  used  in  New  Ct.)  fiA  N.  Y.  St.  Rep.  723.  See  also 
York^  will  suffice  under  ordinary  cir-  supra,  note  3,  p.  317,  note  I,  p.  332. 
cumstances  on  a  first  application.  8.  For  the  formal  parts  of  an  affidavit 

Special  Affidavit,  —  On  a   second   or  in  Pennsylvania   see    the    title    Affi* 

subsequent  application,  in  New  York^  davits,  voL  z,  p.  587. 
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II.  That  issue  was  joined  in  the  above  entitled  caose  on  the  ■: 
day  of ,  iW8, 

III.  That  the  above  entitled  cause  was  noticed  for  trial  by  the 
plaintiff  on  the day  of y  iS9S, 

[IV.  That  deponent  has  fully  and  fairly  stated  the  case  in  this* 
cause  to  Robert  McLean^  Esq,^  his  counsel  therein,  who  resides  at 
Patchogue^  in  Suffolk  county,  state  of  New  York^  and  that  he  has  a 
good  and  substantial  defense  upon  the  merits  thereof,  as  he  is 
advised  by  his  counsel  after  such  statement  made  as  aforesaid  and 
verily  believes  to  be  true.p 

V.  That  deponent  has  fully  and  fairly  disclosed  to  his  said  counsel 
the  facts  which  he  expects  and  believes  he  shall  be  able  to  prove  by 
George  fonesy  who  resides  at  Babylon  in  said  Suffolk  covLnty^  and  is  a 
material  witness  for  this  deponent  in  this  cause,  as  he  is  advised  by . 
his  said  counsel  after  such  statement  made  as  aforesaid  and  verily 
believes  to  be  true.* 

VI.  {Like paragraph  V in  Form  No.  6^6.) 

[Via.  That  deponent  expects  to  prove  by  the  said  George  Jones 
the  following  facts  {Here  state  the  facts  expected  to  be  proved)? 
That  deponent  believes  the  foregoing  facts  are  true.*  That 
deponent  cannot  prove  the  same  facts  by  the  testimony  of  any  other 
witness.*]^ 

VII.  That  said  George  Jones  is  not  in  attendance,  and  [that  this 
deponent,  for  the  purpose  of  subpcenaing  him,  went  to  his  dwelling 
in  Babylon^  in  said  Suffolk  county,  on  the  tenth  day  of  Marchy  iSBS, 

I,  Paragraph   IV  Is  to  be  inserted  cient.   People  v.  Jackson,  iii  N.Y.  362. 

when  the  affidavit  is  by  the  defendant.  In  a  criminal  case  the  court  said: 

AAaAdavitof  msrltiis  necessary  when  **  Whatever  may  be  the  ordinary  prac- 

the  application  is  made  by  the  defend-  tice,  I  have  no  doubt  that  the  strict  rule 

ant.     Brooklyn  Oil  Works  v.  Brown,  7  requires  the  prisoner  in  every  case  to 

Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  382.  make  a  full  disclosure  of  the  names  of 

t.  XatarlaUtj  of  Testiinony.  —  On  the  his  witnesses,  and  of  the  facts  he  ex- 
first  application,  when  there  is  no  cause  pects  to  prove  by  them,  though  this 
for  suspicion  that  the  object  is  delay,  it  strictness  may  very  well  be  waived  by 
is  sufficient  to  state  that  the  testimony  the  district  attorney  or  by  the  court,  on 
of  thewttness  is  material  without  setting  application  made,  at  the  term  when  the 
forth  the  facts  which  he  is  expected  to  indictment  is  found."  People  v.  K rum- 
prove.  People  V.  Vermilyea,  7  Cow.  (N.  mer,4  Park.  Cr.  Rep.(Buffalo  Super.  Ct.) 
v.)  369;  Ogden  V.  Payne,  5  Cow,  (N.Y.)  217.  See  generally  also,  as  to  the  suf- 
15;  Brooklyn  Oil  Works  v.  Brown,  7  ficiency  of  statement  of  expected  testi- 
Abb.  Pr.  N.  S.  (N.  Y.)  382.  The  affi-  mony,  sti^a,  note  7,  p.  335  et  seq, 
davit  must  be  positive  in  the  averment  8.  The  principal  feature  that  distin- 
that  the  testimony  is  material.  Brook-  guishes  the  special  affidavit  from  the 
lyn  Oil  Works  v.  Brown,  7  Abb.  Pr.  N.  common  affidavit  is  that,  the  special 
S.  (N.  Y.  Super.  Ct.)  382,  where  the  affidavit  must  state  the  facts  which  it 
court  said:  "  The  practice  now  is  to  is  expected  the  absent  witness  will  tes- 
swear  that  the  defendant  is  advised  and  tify  to  or  prove.  Brooklyn  Oil  Works 
believes  the  witness  to  be  material.'*  v.  Brown,  7  Abb.  Pr.  N.  S.  (N.  Y. 
See  also  People  v.  Jackson,  iii  N.  Y.  362.  Super.  Ct.)  382.    See  also  Onderdonk  v. 

In  order  to  show  the  materiality  of  Ranlett,  3  Hill  (N.  Y.)  323. 

the  alleged  absent  testimony  it  must  4.  Testhnony  belitvcd  to  be  true,  see 

app^r  by  the  affidavit  that  there  is,  in  supra^  note  2,  p.  342. 

fact,   an    absent    witness.      *'  Current  6.  Vo  oth«r  witBMS  to  same  facts,  see 

rumor  about  the  village "   that  there  supra^  note  2,  p.  343. 

was  such  a  witness,   whose  name  and  6.  This  paragraph  should  be  inserted 

whereabouts  are  unknown,  is  not  suffi-  when  the  affidavit  is  a  special  affidavit. 
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and  was  informed  that  he  had  gone  to  HurUingion^  in  said  county,  to 
which  place  this  deponent  went  on  the  same  day,  and  was  then  and 
there  told,  and  believed  it  to  be  true,  that  said  George  Jones  had  gone 
to  Connecticut^  but  intended  to  return  to  his  home  in  Babylon  in 
about  a  month.]^ 

[Vila.  That  deponent  has  used  due  diligence  to  procure  the  at- 
tendance  of  the  said  George  Jones  \n  that  he  (Jlere  state  what  dili- 
gence  has  been  used).  J* 

VIII.  That  said  treorge  Jones  is  not  absent  by  the  consent,  pro- 
curement or  connivance  of  the  deponent.' 

IX.  That  deponent  expects  and  believes  that  he  can  procure,  and 
intends  to  procure,  the  attendance  of  the  said  George  Jones  as  a  wit- 
ness in  this  cause  at  the  next  circuit  appointed  to  be  held  at  River- 
head  ow  the  third  d^y  of  October^  iS98^ 

X.  That  this  application  is  not  made  for  delay,  but  that  justice 
may  be  done.^ 

John  Doe,  (or  Richard  Roe), 
[Sworn  to  before  me  this  seventeenth  day  of  March^  iS98. 

Calvin  Clark^ 
County  Clerk  of  Suffolk  County.]^ 

Fonn  No.  6278.^ 

1.  If  the  witness  has  been  subpoe-  minute  than  the  common  affidavit  m 
naed,  state,  in  lieu  of  the  averment  in  stating  the  facts  and  circumstances  on 
the  text,  "  but  that  he  was  duly  subpoe-  which  the  application  rests  with  re- 
naed  on  the  tenth  day  of  March^  \^ig8,*^  spect  to  diligence  in  obtaining  the  tes» 
It  has  been  held,  however,  that  the  timon^of  the  absent  witness.  Peoples, 
common  affidavit  need  not  state  the  Vermilyea,  7  Cow.  (N.  Y.)  369. 

date  when  the  witness  was  subpoenaed  8.  Witnew  not  absent  by  oonsent,  etc., 

unless  the  omission  be  made  a  ground  see  supra^  note  5,  p.  345. 

of   objection.      Hooker   v,   Rogers,  6  4.  Expcietation  of  Proooring  tattimonj^ 

Cow.  (N.  Y.)  577.  — The  affidavit  should  state  that  appli^ 

2.  Paragraph  Vila  should  be  inserted  cant  expects  to  procure  the  testimony 
instead  of  paragraph  VII  when  the  of  the  absent  witness  by  the  time  to 
affidavit  is  a  special  affidavit.  which  it  is  sought  to  defer  the  triaL 

The  affidavit  must  show  that  due  dill*  People  v,  Vermilyea,   7  Cow.  (N.  Y.> 

genoe  has  been  used  to  procure  the  at-  369;  Brown  v.  Moran,  65  How.  Pr.  (N. 

tendance   of    the    witness.     Brooklyn  Y.  C.  PI.)  349;  Brooklyn  Oil  Works  v. 

Oil  Works  v.  Brown,  7  Abb.  Pr.  N.  S.  Brown,  7  Abb.  Pr.  N.  S.  (N.  Y.  Super. 

(N.  Y.  Super.  Ct.)  382.     For  sufficient  Ct.)  382.     See  also  Onderdonk  v,  Rau- 

averments  of  diligence  see  Hooker  v.  lett,  3  Hill  (N.  Y.)  328;  also,  generally, 

Rogers,  6  Cow.  (N.  Y.)  577,  where  the  with  respect  to  the  statement  of  expec 

witness  was  sick  in  bed;  Kelly  v.  Weir,  tation  of  procuring  testimony ,  seexfi/ra, 

19  Misc.  Rep.  (N.  Y.   City  Ct)    366;  note  8,  p.  345.     And  if  the  facts  alleged 

Aiichelsen    v.  Spies,   83   Hun  (N.  Y.)  show  that  there  is  no  reasonable  ground 

509;  Nixen  v.  Hallett,  2  Johns.   Cas.  for    the    expectation     a    continuance 

(N.  Y.)  218.  should  be  refused.     People  v,  Jackson, 

For  insufficient  diligence  shown  see  in  N.  Y.  362. 

Keller  v,  Feldman,  29  Abb.  N.  Cas.  (N.  8.  Application  not  made  fbr  delay,  etc., 

Y.   C.  PI.)  426;  Fake  v.   Edgerton,    6  see  supra^  note  7,  p.  347. 

Duer  (N.  Y.)  653;  Hays  v.  Berryman,  6  8.  See  supra^  note  3,  p.  352. 

Bosw.  (N.  Y.)  679,   where   no  special  7.  North  Dakota.  —  In  civil  cases ^  zoU'- 

reason  was  assigned  for  not  taking  the  tinuances    are    regulated    by    District 

deposition   of    the    witness    and   thus  Court   Rule    No.    XXXII   (3   N.   Dak. 

preventing  the  loss  of  his  testimony,  xxxi),  which    provides   that   **A11   affi- 

See  also  supra,  note  5,  p.  339.  davits  for  continuances  on  account  of 

The  special  affidavit  must  be  more  the  absence  of  a  material  witness  or  ma- 
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SUte  of  North  Dakota,  \  In  the  District  Court, 

County  of  Burleigh.       \  ^®"    Fifth  Judicial  District 

John  Doe^  plaintiff, 

against 

Richard  Roe^  defendant. 

State  of  North  Dakota^  \ 
County  of  Burleigh.       \  ^^• 

John  Doe  (or  Richard  Roe),  being  first  duly  sworn,  says: 

I.  {^Uke  paragraph  I  in  Form  No.  6272.) 

la.  That  affiant  has  a  valid  cause  of  action  or  defense  herein,  to 
wit  (Jlere  state  the  facts  showing  a  valid  cause  of  action  or  defense,  as 
the  case  may  be). 

II.  (J.ike paragraph  II  in  Form  No.  6272.) 

III.  (Like  paragraph  III  in  Form  No.  6272.) 

IV.  That  affiant  expects  and  believes  that  the  said  George  JoneSy 
if  he  were  present  and  orally  examined  by  the  court,  would  testify  as 
follows :  {State  expected  testimony. ) 

V.  That  affiant  has  used  due  diligence  to  prepare  for  trial  and  to 
procure  the  testimony  of  the  said  George  Jones  in  that  {Here  state  the 
nature  and  kind  of  diligence  used). 

VI.  That  affiant  believes  said  testimony  is  true. 

VII.  That  the  same  facts  cannot  satisfactorily  be  shown  by  any 
other  available  evidence. 

VIII.  {Like paragraph  VIII  in  Form  No.  6272.) 

IX.  {Like  paragraph  IX  in  Form  No.  6272.) 

X.  {Like  paragraph  X  in  Form  No.  6272.) 

Subscribed   and  sworn  to  before  me  this  fifth  day  of  Marchy 

iS97. 

Calvin  Clark,  Clerk  of  the  District  Court. 

Form  No.  6279.1 

Supreme  Court. 
Common  Pleas  Division. 
Providence^  So. 
John  Doe      ) 
against        >  No.  2102. 
Richard  Roe.  ) 
I,  John  Doe  (or  Richard  Roe)  on  oath  declare  and  say: 

terial  evidence  shall  show  to  the  satis-  orally  examined  in  court,  or  the  nature 

faction  of  the  court   all  facts  therein  of  any  document  wanted  and  where  the 

KUted,  that  the  applicant  has  a  valid  same  may  be  found,  ttnd  that  the  same 

cause  of  action  or  defense,  in  whole  or  facts  cannot  satisfactorily  be  shown  by 

in  part,  and  if  in  part  only  he  shall  any  other  available  evidence." 

specify  particularly  to  what  part,  and  In  criminal  cases ^  continuances  are 

shall  also   show  as  aforesaid  that  he  governed  by  the  rule  of  court  above 

has  used  due  diligence  to  prepare  for  quoted,   by   virtue   of   N,    Dak.    Rev. 

trial,  and  the  nature  and  kind  of  dili-  Codes  (1895),  g  8141. 

gence  used,  and   the  name  and  resi-  Consult  also  the  annotations  to  Form 

dence  of  the  absent  witness  or  witnesses.  No.  6272,  supra. 

and    what    he    expects    and    believes  1.  Bhode    Island. — This  affidavit    is 

such    witness    (or     witnesses)    would  drawn  under  the  provisions  of  Rules 

test^y  to  were  he  or  they  present  and  of  Practice  No.  10  ei  seq.  (15  R.  I.  634 
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I.  (Like paragraph  I  in  Form  No,  6^2.^ 

II.  That  I  cannot  safely  proceed  to  the  trial  of  this  cause  at  the 
present  term  of  this  court  without  the  testimony  of  George  JoneSy 
who  resides  at  {Here  state  place  of  residence)  and  is  a  material  witness 
in  my  behalf,  and  is  now  absent. 

III.  Like  paragraph  IV  in  Form  No.  6272,) 

IV.  The  endeavors  which  have  been  used  to  procure  the  attend- 
ance or  depositions  of  the  ^\^  George  Jones  are  as  follows:  {Here 
state  the  endeavors^ 

V.  (Like  paragraph  VI  in  Form  No,  6272,  adding)  and  the  grounds 
of  my  expectation  that  the  said  George  Jones  will  prove  the  said  facts 
are  that  {Here  state  grounds), 

VI.  That  I  know  of  no  other  person  by  whom  I  can  prove  the 
aforesaid  facts  which  I  expect  the  said  George  Jones  to  prove. 

VII.  {Like  paragraph  VIII  in  Form  No,  6272.) 

VIII.  That  I  expect  to  procure  the  attendance  or  deposition  of 
the  said  George  Jones  at  the  next  term  of  this  court,  because  {State 
reasons), 

IX.  {Like paragraph  X  in  Form  No,  6272,) 

John  Doe  (or  Richard  Roe), 
Subscribed  and  sworn  to  before  me  at  Barrington,  in  the  county  of 
Bristol  and  state  of  Rhode  Island^  this  tenth  day  of  March,  iS9S. 

George  L.  Cooke^  Notary  Public. 

Form  No.  6a8o.* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  State  of  South  Carolina,  \ 
County  of  Chester,  \  ^^' 

Comes  now  John  Doe  (or  Richard  Roe)  and  on  oath  says: 

I.  {Like paragraph  I  in  Form  No,  6272,) 

II.  {Like paragraph  II  in  Form  No,  6272,) 

III.  (Like paragraph  III  in  Form  No,  6272,) 

IV.  That  affiant  believes  the  said  George  Jones,  \i  he  were  present, 
would  testify  to  the  following  facts  {Statement  of  fc^ts), 

V.  That  affiant  has  used  due  diligence  to  procure  the  testimony  of 
the  said  George  Jones  in  that  he  caused  a  subpoena  to  be  issued  for 
the  sajid  Jones,  which  was  duly  served,  and  is  attached  hereto  and 
made  a  part  hereof,  together  with  the  sheriff's  return  of  service 
indorsed  thereon. 

et  seq.)  Consult  also  the  annotations  to  sary  degree  of  sickness  to  warrant  the 

Form  No.  6272,  supra,  motion.       Rules   of  Practice,   No.    17 

Absenoe  on  AeooTmt  of  SieknoM.  —  *'If  (15  R.  I.  635). 

the  continuance  be  asked  on  account  1.  South  Carolina. — This  affidavit  is 

of  the  sickness  of  a  party  or  witness,  it  drawn  under  the  provisions  of  Circuit 

must  be  accompanied  by  a  sworn  certifi-  Ct.  Rule  No.  27.     Consult  also  the  an- 

cate  of  a  practicing  physician,  in  good  notations  to  Form  No.  6272,  supra. 
standing,  of  the  fact,  kind,  and  neces- 
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VI.  (Like  paragraph  VI  in  Form  No.  627^^.) 

Vlfl.  That  the  said  George  Jones  has  repeatedly  told  the  affiant 
that  he  would  testify  to  the  foregoing  facts  under  oath. 

VII.  That  the  same  facts  cannot  be  proved  by  any  other  person. 

VIII.  (Uke  paragraph  VI I  Tin  Form  No,  6272.) 

IX.  That  affiant  expects  to  procure  the  attendance  of  the  said 
George  Jones  as  a  witness  at  the  next  term  of  this  court. 

X.  That  the  affiant's  motion  for  a  continuance  is  not  intended  for 
delay,  but  is  made  solely  because  he  cannot  go  safely  to  trial  with- 
out the  testimony  above  set  forth. 

John  Doe  (or  Richard  Roe). 
Sworn  to  before  me  this  tenth  day  of  March^  iS98. 
(seal)  Abraham  Kent^  Magistrate. 

Form  No.  638 1.> 
John  Doe 
against 
Richard  Roe. 
I,  John  Doe  (or  Richard Roe)^  on  oath  depose  and  say: 

I.  {Like  paragraph  I  in  Form  No.  6272.) 

II.  {Like paragraph  II  in  Form  No.  6272.) 

III.  {Like paragraph  III  in  Form  No.  6272.) 

IV.  That  the  substance  of  the  testimony  I  expect  the  said  George 
Jones  to  give  is  as  follows  {Here  state  the  substance  of  the  testimony). 

John  Doe  (or  Richard  Roe). 
WcLshington  County,  ss. 

At  Montpelier^  in  said  county,  this  fifth  day  of  March^  iS98y  per- 
sonally appeared  the   said  John  Doe  (or  Richard  Roe\  and  made 
oath  to  the  truth  of  the  foregoing  affidavit  by  him  subscribed. 
Before  me: 

Abraham  Kenty  Justice  of  the  Peace. 

Form  No.  6283.* 
Circuit  Court,  Milwaukee  County. 

John  DoCy  plaintiff, 

against 

Richard  RoCy  defendant. 

State  of  Wisconsin^      ) 
County  oi  Milwaukee,  j      ' 
John  Doe  (or  Richard Roe)^  being  duly  sworn,  says: 

I.  {Like  paragraph  I  in  Form  No.  6272.) 

II.  {Like paragraph  II  in  Form  No.  6277.) 

1.  Yamumt.  —  Supreme  Ct  Rule  No.  8.  Wifooniin.  —  The  provisions  regu- 

IX  provides  that  **  if  the  motion  (for  lating   continuances,   both    as  to  the 

continuance)  is  founded  on  the  absence  motion  and  affidavit  for  the  same,  are 

of  a  witness,  the  affidavit  shall  state  prescribed  by  Circuit  Ct.  Rule  No.  XX 

the  name  and  residence  of  the  witness,  (Sanb.  &  B.  Anno.  Stat.  Wis.,  §  2845, 

and  the  substance  of  the  testimony  ex-  note).    Consult  also  supra^  Form  No. 

pected  from   him."    Consult  also  the  ^272,  and  notes  thereto, 
annotations  to  Form  No.  627a,  supra. 
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III.  {Like  paragraph  II  in  Form  No,  6276  or  paragraph  III  in 
Form  No.  6277.) 

IV.  {Like paragraph  III  in  Form  No.  6275.) 

V.  {Like  paragraph  IV  in  Form  No,  6275.) 

VI.  {Like  paragraph  V  in  Form  No.  6275.) 

VII.  That  this  deponent  expects  to  prove  by  the  said  George 
Jones  the  following  facts  {State  the  facts\^  and  that  the  grounds  of 
his  expectation  that  he  can  prove  the  foregoing  facts  by  the  said 
George  Jones  are  {State  grounds  of  expectation). 

VIII.  {Like paragraph  VI  in  Form  No.  6272.) 

IX.  That  no  other  evidence  is  at  hand  or  witness  in  attendance, 
or  known  to  this  deponent,  whose  testimony  could  have  been  pro- 
cured in  time,  upon  whom  this  deponent  can  safely  rely  to  prove  the 
particular  facts  above  stated,  which  this  deponent  expects  and 
believes  can  be  proved  by  the  said  George  J  ones  ^  or  to  maintain  the 
issue  in  respect  thereto  on  the  part  of  this  deponent. 

X.  That  this  deponent  has  used  due  diligence  and  endeavors  for 
the  purpose  of  procuring  the  testimony  of  the  said  George  Jones  in 
that  this  deponent  {Here  state  the  endeavors  used).^ 

XI.  {Like paragraph  VIII  in  Form  No.  6272). 

XII.  That  deponent  expects  and  believes  that  he  will  be  able  to 
procure  the  attendance  of  the  said  George  Jones  at  the  next  term  of 
this  court. 

XIII.  That  this  application  for  continuance  is  not  made  for  the 
purpose  of  delay  merely,  but  that  justice  may  be  done  and  a  fair 
and  impartial  trial  be  had  upon  the  merits. 

John  Doe  (or  Richard  Roe). 
State  of  Wisconsin^       ) 
County  oi  Milwaukee.  \ 

The  above  named  John  Doe  (or  Richard  Roe)  before  me  person- 
ally appeared  and  made  oath  that  the  foregoing  affidavit  subscribed 
is  true.     On  this  fifth  day  of  March,  iS98. 

Abraham  Kent,  Justice  of  the  Peace 
in  and  for  Milwaukee  County,  Wisconsin. 

b.  Preeedents.' 

1.  Ezpeetation  of  Proving.  —  In  Wins-  ton  Spa  Bank  v.  Marine  Bank,  i6  Wis. 
low  V.  Bradley,  15  Wis.  394,  the  absent     135. 

witness  was  a  defendant  in  the  suit,  8.  Kentucky. —  In   Morgan  v.    Com., 

and  it  was  held  that  the  affidavit  must  14    Bush    (Ky.)    106,    the     defendant 

"  disclose  fully  the  precise  facts  or  the  was  indicted    for    the  murder  of  one 

substance  of  the  testimony  expected  to  Best.     He    was    brought    to    trial    at 

be  proven  by  such  party "  and  a  state-  the    first    term    after  his    arrest    and 

ment  that  he  was  a  *' material  witness/'  commitment  to  jail,  and  on  the  call- 

and  that  the  facts  constituting  the  de-  ing  of  the  cause,  March  21,  1878,  to 

fense  were  within  his  personal  knowl-  which  day  it  had  been  postponed  when 

edge    was    not    sufficient.      See    also  first  called  on  March  18,  he  filed   his 

Ballston  Spa  Bank  v.  Marine  Bank,  16  affidavit  for  a  continuance  for  the  fol- 

Wis.  135.  lowing  among  other  reasons:     "'On 

2.  Dne  Diligence TTsed. —  In  Andrews  «».  the  i6th  day  of  March,  1S7S,  he  had 
Elderkin,  24  Wis.  531,  the  continuance  Robert  Collins  summoned  as  a  witness 
was  refused  because  the  affidavit  did  in  this  case,  and  without  whom  he  can- 
not show  due  diligence.     See  also  Balls-  not  safely  go  into  trial;  said  Collins  is 
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not   isa    attendance  at  this  term  of  the  of  the  Bullion  Mining  Company,  the 

courK*     and  was  not  in  attendance  when  defendant;   that  defendant  could   not 

the  c-2a.se  was  called  on  Monday  last,  and  safely  proceed  to  trial  during  that  term 

oa  th.sa.t  day  affiant  obtained  an  attach-  of  the  court  because  of  the  absence  of 

menc    sigainst  said  Collins^  both  to  this  one  M.  £.  Letts,  a  material  witness  on 

councy  and  ^j/iV/ county,  where  said  CV^/-  the   part  of  defendant;  that  Letts  left 

tins  r^^ides.  The  attachment  \o  Madison  the  territory  of  Nevada  for  the  state  of 

councy  was  placed  in  the  hands  of  the  California  in  the  month  of  November, 

sherifiT  of  said  county  to  be  served,  and  1862,  and  left  said  state  in  March,  a.  d. 

the^  orse  to  Estill  county  was  sent  by  1863;  that  immediately  after  arriving 

mail    ^o  the  sheriff  of  Estill  county,  but  in  said  state  he,  the  said  Letts,  in  com- 

neitlm^s-  of  said  attachments  has  been  pany  with    others,   started   to    Lower 

retiir-K-&«d  executed.     He  can  prove  by  California  on  a  prospecting  tour,  and 

R96er^^    Collins  that  he  was    standing  had  been  absent  ever  since;  that  im- 

scv'era.      or  eight  feet  from  Best  at  the  mediately  after    this    suit  was    com- 

time    be  was  killed,  and  that  he  knows  menced   the  affiant  wrote  to  different 

that  ^be  defendant  Morgan  did  not  kill  places  in  order  to  ascertain  his  where- 

Best^     l>ut  that  Best  was  shot  and  killed  abouts  so  that  his  deposition  might  be 

by  -^ ^^^reip  Conn;  that  witness  saw  Conn  taken,  but  that  all  his  efforts  to  ascer- 

prescT^t  his    pistol    at    Best,   saw   the  tain  his  whereabouts  had  failed;  that 

•JJ*^*^^    rise  from  the  pistol,  and  heard  said  Letts  was  intending  to  return  to 

^°^  ^^I)ort,  and  at  the  report  of  the  pis-  Virginia  City,  and  affiant  believed  that 

tol  s^.-^^  jgfjf  throw  up  his  hands,  reel  a  he   would  so   return   before  the   next 

*^^   ^'Kcps  and  fall;  and  he  knows  that  term  of  the  court;  that  affiant  had  writ- 

^"    '^^as  killed  by  the  shot  fired  by  ten   to  every  place   where  said  Letts 

th    **       ^^^  "^^  ^y  ^       accused.     Best  might  be  expected  to  get  his  letters, 

K^^**     up  his  hands,    reeled   and   fell  yet  that  he  had  received   no  answer; 

^.  ^'^  ^  ^^n  fired,  and  then  Conn  put  up  that  Lett's  business  is  such  that  affiant  ^ 

IS    i>iatol,  and,  after  the  excitement,  knew  he  would   return   before   many 

.^PF^'^^i  behind  a  tree  and  reloaded  his  months.     The  affidavit  also  stated  the 

Pjstol  ;    and  will  prove  that  at  the  time  facts    which    defendant    expected    to 

/"  '^ir  as  shot  the  defendant  Morgan  and  prove  by  said  witness ;  that  affiant  knew 

J''^^    -^igJ^f^  were  in  a  scuffle  over  a  of  no  one  else  by  whom  the  same  facts 

he   ^  His  affidavit  also  stated  that  could  be  proved,  and  that  his  testimony 

sh   ^^^^^^^  prove  by  Mary  Sigman  that  could  be  obtained  by  the  next  term  of 

^^  ^'^^s  present  when  Best  was  killed,  the    court."    The    affidavit   was    held 

^^  ^^ at  she  saw  a  man  run  round  the  sufficient,  and  the  refusal  of  a  contin- 

/p    ^^     where  Best  was  standing  and  uance  reversible  error. 

-^^^*    **is  pistol  and  fire,  when  Best  stag-        Yirginia —  The  Form.  —  In  Welch  v, 

opi^^      *  ^^^  steps  and   fell;  she  is  of  Com.,  90  Va.  31^,  the  affidavit  for  con- 

IqY  '^^ On  that  the  man  that  fired  the  pis-  tinuance,  omitting  the  formal   parts, 

r«.«,^^^5  either  Andrew  Conn  or  Andrew  was  as  follows: 


iji^  J^^ins^  but  she  is  certain  it  was  not  "^^  John  Welch,  the  defendant,  being 
jjg  ^^^^^ttiA^xi\. Morgan,  He  stated  that  first  duly  sworn,  says  that  upon  the 
^i^^ Gained  an  attachment  against  this    trial  of  the  above  mentioned  indictment 


lgp^*^^^s  also  on   the  first  day  of  the  he  desires  to  introduce    Sidney  Hoff- 

s)j^^.*    and  placed  it  in  the  hands  of  the  keimer  as  a  witness  in  his  behalf;  that 

cu^     *^^,  but  the  same  had  not  been  exe-  said  Ho f  keimer  was  present  in  the  city 

^'o*»    #•*      ^^  swore  further  that  his  mo-  of  Norfolk  at   the   time  of  the  occur- 

fop     --1  ^^''  *  continuance  was  not  made  rences  which  constitute  the  subject  of 

^Q,^  ^^lay,  but  that  justice   might  be  said  indictment;  that  he  is  a  material 

)ia^^.  liim,  and  a  fair  trial  of  his  case  witness    for  the    defendant,   and    can 

p(^^«  It  was  held  by  the  court  of  ap-  prove  facts  not  within  the  knowledge 

ci^^^^    t:hat  the  affidavit  disclosed  suffi-  of  any  other  witness  procurable  by  the 

n^^^     <iiligence,  that  the  evidence  was  defendant;    that    this    defendant    has 

^I'^^^^'ial,   and  that  it  was    reversible  caused  to  be  issued  subpoenas  for  the 

Ijt^^*"     to  overrule  the  motion  for  con-  attendance  of  this  witness,  returnable 

•^I'^^'^ce.  to  ih^  first  day  of  this  term  and  to  this 

Q<^       ^^^ —  In  Choate  v.  Bullion  Min.  day,  directed  to  the  sergeant  of  the  city 

^^  *      ^   Nev.    73,   the    tatement  of  the  of  Norfolk,  which  subpoenas  have  been 

^^"r.    *s  as  follows:  "The  affidavit  on  returned  "Not   found";  that  the  said 

v^    *^n  for  continuance    in   this  case  witness  has  not  been  kept  from  attend- 

^^  that  affiant  is  the  superintendent  ance  by  the  solicitation  or  procurement 
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Form  No,  6283. 

(Precedent  in  Blige  v.  State,  ao  Fla.  743.)* 

In  the  Circuit  Court,  Sixth  Circuit  of  Florida^  in  and  for  HiUs" 
borough  County,  Fall  Term,  a.  d.  i&W: 

The  State  of  Florida, ) 

vs.  >•  Assault  with  intent  to  murder. 

William  Blige.        \ 
Now,  on  this  10th  aay  of  October,  a.  d.  iZ8S,  comes  the  defendant, 
William  Blige,^  who  being  duly  sworn,  says  that  Thomas  Whitehead  and 
Nixon  Brown  are  material  witnesses  for  his  defense;  that  he  expects  to 

of  this  defendant,  or  by  any  coaaivance  State,  I3  Fla.  562.     The  application  is 

of  his,  and  that  he  has  used  every  addressed  to  the  sound   discretion  of 

effort  in  his  power,  in  addition  to  the  the  court,  and  ordinarily  such  discretion 

issuing  of  process  as  aforesaid,  to  se-  will  not  be  interfered  with  by  the  appel- 

cure  his  attendance."  late  court.     But  when   the   court   can 

It  was  held  reversible  error  to  refuse  see  that  the  rights  of  the  party  may 

a  continuance  on  this  affidavit.  have  been  jeopardized  and  the  rale  in 

For  other  cases  where  a  refusal  was  regard  to    the    application    had    been 

held  to  constitute  reversible  error  see  fully  complied  with,   and    there    had 

Anthony  v.  Lawhome,  i  Leigh  (Va.)  i;  been  no  previous  delay,  and  especially 

Hook  V,  Nanny,  4  Hen.  &  M.(  Va.)  157;  when  the  apjplication  is  made   on  the 

Higginbotham    v.     Chamberlayne,    4  very  day  of  the  finding  of  the   indict- 

Munf.  (Va.)  547;  Vaught  v.  Rider,  83  ment,  this  court  will  control  such  dis- 

Va.   659;   Walton  v.   Com.,   32  Gratt.  cretion.      We     think    a     continuance 

(Va.)855;  Phillips  v.  Com.,  90  Va.  401;  should   have  been  granted."      (Citing 

Carter  v.  Wharton,  82  Va.  264;  Myers  McNealy  v.  State,  17  Fla.  198;  Sanford 

V,  Trice,  86  Va.  835.  v.  Cloud,  17  Fla.  532;  Green  v.  King, 

Facts    to   be -.Proved  and  Materiality  17  Fla.  452;  State  v.  Wood,  68  Mo.  444; 

Thereof.  —  See  Wormeley  v.  Com.,  10  State  v.  Hagan,  22  Kan.  490.) 
Gratt.  (Va.)  658;  Harman  v.  Howe,  27        In  Oivil  Oases.  —  The  requisites  of  an 

Gratt.  (Va.)  676;  Harris  v,  Harris,   2  affidavit  for  continuance  for  the  term 

Leigh  (Va.)  584.    See  also  supra^  note  in  a  civil  case  are  laid  down  in  Harrell 

7i  P*  335  't  ^'9'  V*   Durrance,   9  Fla.   500,  followed  in 

No  Other  fVitnessto  the  Same  Facts.  —  Sanford  v.  Cloud,  17  Fla.  543,  and  are 

See  Mull's   Case,  8  Gratt.  (Va.)  695.  substantially  the  same  as  in  criminal 

See  also  supra^  note  2,  p.  343.  cases.    See  Gladden  9.  State,  12  Fla. 

Diligence  to  Obtain   Testimony, — See  562;  Green  v.  King,  17  Fla.  452. 
Carter  v.  Wharton,  82    Va.  264,   and        For  a  form  of  affidavit  held  insuffi- 

supra^  note  5,  p.  339.  cient  see  Sanford  v.  Cloud,  17  Fla.  543, 

For  cases  showing  insufficient  dili-  commented  on  in  Blige  v.  State,  20  Fla. 

gence  see  Deanes  v.  Scriba,  2  Call  (Va.)  743. 

419;  Hurd  V.  Com.,  5  Leigh  (Va.)  715;        In  Criminal    Oases.  —  In     Bryant    v. 

Holtc'.  Com.,  2  Va.  Cas.  156;  Deford  v.  State,  34  Fla.  294,  the  court  said:  "  An 

Hayes,  6  Munf.  (Va.)  390;  Milstead  v,  affidavit  of  this  character,  on  account  of 

Redman,    3   Munf.    (Va.)    219;    Com.  the  greater  temptation  to  delay,  should 

f.   Mister,  79  Va.  5;  Early  v.  Com.,  86  be  more  closely  scrutinized  in  a  criminal 

Va.   921;    Richmond,    etc.,  R.   Co.   v,  than  in  a  civil  case.*'     Cf/rnt^  Gladden 

Humphreys,  90  Va.  425;  Norfolk,  etc.,  v.  State,  12  Fla.  562.     To  which   may 

R.  Co.  V.  Shott,  92  Va.  34;  Baltimore,  be  added  Hall  v.  State,  35  Fla.  535,  and 

etc.,  R.  Co.  V.  Wightman,  29  Gratt.  (Va.)  Ballard  v.  State,  31  Fla.  282. 
431 ;  Wormeley  v.  Com.,  10  Gratt.  (Va.)        S.  Who  may  lUke.  —  In  Sanford  v. 

683.  Cloud,  17  Fla.    543,  the  affidavit   was 

1.  Florida.  —  The  application  for  con-  made  by  defendant' s  agent,  the  ground 

tinuance  was  denied  and  the  supreme  being  defendant's  absence,    and    that 

court  in  awarding  a  new   trial  said:  his  testimony  was  desired  on  his  own 

**The  affidavit  upon  which  a  motion  behalf.     Consult  also  annotations    to 

for  a  continuance  was  based  comes  up  Form   No.  6272,   supra^  and    note  3, 

to  the  rule  as   laid  down  in  Harrell  v.  p.  3x7. 
Durrance,  9  Fla.  490,  and  in  Gladden  v. 
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prove  by  said  witnesses^  that  9i}yo\3X  fifteen  or  twenty  minutes  before 
the  difficulty  took  place  in  which  he  is  charged  with  assaulting  the 
said  Samuel  /.  Ingraham^  [that]  the  said  Ingraham  assaulted  the  de- 
fendant on  board  the  steamship  Lizzie  Henderson^  on  which  defend- 
ant was  employed,  cursed  and  abused  defendant,  threatened  his  life, 
and  attempted  to  throw  defendant  overboard,  and  was  prevented 
from  doing  so  by  one  of  the  witnesses,  and  that  this  was  done  with- 
out any  sufficient  provocation  on  the  part  of  the  defendant;  that  as 
soon  as  the  bill  of  indictment  was  returned  against  defendant,  his 
counsel  filed  a  praecipe  for  said  witnesses  and  tendered  the  fees  for 
issuing  subpoenas;^  that  said  witnesses  are  both  employed  on  board 
the  said  steamship  Lizzie  Henderson^  which  steamship  had  sailed  be- 
fore the  finding  of  said  bill  of  indictment;  and  affiant  is  informed 
and  believes  that  said  witnesses  could  not  be  gotten  here  during  the 
present  term  of  the  court;  that  they  are  both  residents  of  this 
county,  and  affiant  expects  to  have  them  present  at  the  next  term 
of  court;  that  they  are  not  absent  by  his  consent  or  procurement, 
directly  or  indirectly  given  ;^  that  he  cannot  safely  go  to  trial  with- 
out their  testimony,  or  that  of  at  least  one  of  them;  that  he  has  no 
other  witness  by  whom  he  can  prove  these  facts,  and  that  this  appli- 
cation is  not  made  for  delay  only  ;^  wherefore  a  continuance  is  prayed. 

[  William  Blige, 
Sworn  to  and  subscribed  before  me,  this  tenth  day  of  October^  a.  d. 

(seal)  Calvin  Clark,  Clerk  of  the  Circuit  Court,]* 


1.  Watenuat  of  B^iaeted  Twtiiiioiiy  tad  that  affiant  exercised  any  due  diligence 

■atarialitj  Thereof . — In  Hall  v.  State,  35  in  having    the    subpoena    issued    and 

Fla.   534,   the  affidavit  stated  that  the  delivered  to  the  proper  officer  in  time 

affiant  expected  to  prove  certain  threats,  to  have  it  served  before  the  court  met." 

but    did  not  expressly   state  that   he  Consult  also  annotations  to  Form  No. 

expected  to  prove  them  by  the  absent  6273,  supra, 

witnesses.    In  pronouncing  the  affidavit  Bate    of    Liiiuuioe    of    Snhpoma. —  It 

insufficient   the    supreme    court    took  would  be  advisable  to  state  upon  what 

notice  of  the  circumstance  that  it  was  date  the  subpoena  was  issued,  for  upon 

**  not  even  stated  that  the  absent  wit-  close  scrutiny  by  the  court  an  omission 

nesses  would  swear  to  such  threats."  in  that  particular  might  seriously  affect 

Consult  also  annotations  to  Form  No.  the  application.     See  Gladden  r.  State, 

6272,  supra.  12  Fla.  571. 

S.  Statement  of  BUigenoo  Used.  —  In  8.  Wit]ieieHotAbsentbyCo2iieiit,eto. — 

Bryant  v.  State,  34  Fla.  295,  the  court  In  Bryant  v.  State,  34  Fla.  291,  the  affi- 

criticised  the  affidavit  because,  although  davit  was  held  insufficient  because  it 

it  stated  that  a  subpoena  had  been  is-  did  not  allege  that  the  witness  was  ab- 

sued   for  the  witnesses  named,  it  con-  sent  without  the  consent  of  the  appli- 

tained  no  statement  of  the  inability  of  cant  directly  or  indirectly  given.    Con- 

the  sheriff  to  find  them.  suit    also    annotations    to    Form    No. 

In  Hall  V.  State,  35  Fla.  534,  the  affi-  6272,  supra. 

davit  was  held  insufficient,  the  court  say-  4.  A^lioation  Hot  Hade  fbr  ]>elay. — 

ing:  '*  The  affidavit  made  when  the  trial  In  a{l verse  comments  upon  an  affidavit 

was  bad  states  that  affiant  had  caused  a  in,  Ballard  v.  State,  31   Fla.   284,  the 

subpoena  to  issue  for  absent  witnesses  court  said:  '*  It  is  not  improper  to  call 

named,  but  the  subpoena  had  not  been  attention  to  the  fact  that  the  affidavit 

sent  by  the  officer;  and  also  that  *  some  of  does  not  even  state  that  the  application 

said    summonses   have  been   returned  for  continuance    was  not  *  made  for 

not  found.'     When   the  subpoena  was  delay  only.' "     See  also  note  7,  p.  347. 

issoed  is  not  stated,  nor  does  it  appear  5.  The  court  said  that  **  This  affidavit 
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Form  No.  6284.* 

(Precedent  in  Cunneen  v.  State.  95  Ga.  330.)* 
\The  State  of  Georgia  \  ^^  ^^^  ^^  ^^^  ^^  Savannah,  Georgia, 

John}  Cunneen.      \  November T^Tm,.Z94. 

Georgia,  Chatham  County,  ss. 

John  /,  Cunneen,^  being  duly  sworn,  upon  his  oath  deposes  and 
says,  that  he  is  the  defendant  in  the  above  entitled  cause;]*  that 
W.  J.  O'Dell  is  a  witness  in  behalf  of  defendant,  and  is  absent;  that 
he  has  been  subpoenaed  ;*  that  he  resides  in  the  county  where  the 
above  case  is  pending;  that  his  testimony  is  material;^  that  such 
witness  is  not  absent  by  the  permission,  directly  or  indirectly,  of  this 
applicant;'  that  he  expects  that  he  will  be  able  to  procure  the  testi- 
mony of  such  witness  at  the  next  term  of  the  court;®  that  the 
application  for  a  continuance  is  not  made  for  the  purpose  of  delay,^ 
but  to  enable  him  to  procure  the  testimony  of  such  absent  witness; 
that  there  is  no  other  witness  by  whom  he  can  prove  the  same  facts  ;^® 

was  subscribed  and  sworn  to  before  the  Code  (1895),  §  5T29.     But  in  Pyburn  v. 

clerk  of  the  court  on  the  zoth  day  of  State,  84  Ga.  193,  where  the  defendant 

October,  1883."  showed  that  he  had  caused  a  subpoena 

1.  Gheorgia.  —  3  Ga.  Code  (1895),  §  to  be  put  in  the  hands  of  an  officer  for 
963;  2  Ga.  Code  (1895),  §  5129,  pro-  a  material  witness  who  lived  within 
vides  that  "it  must  be  shown  to  the  the  jurisdiction  of  the  court  and  was 
court,*'  etc.,  but  does  not  expressly  re-  temporarily  absent  from  home  in  an- 
quire  an  affidavit,  though  in  practice  other  state,  the  refusal  of  the  con- 
the  application  is  commonly  supported  tinuance  was  held  to  be  reversible 
by  affidavit.  The  showing  may  be  by  error.  As  to  the  diligence  in  procuring 
parol.  See  Glover  v.  State,  89  Ga.  392;  and  serving  a  subpoena,  see  Jones  v, 
Williams  v.  State,  69  Ga.  24;  Huffman  Rome  Grocery  Co.,  (Ga.  1896)  24  S.  E. 
V,  State,  95  Ga.  469.  Rep.  959;  Glover  v.  State,  89  Ga.  391; 

A.  oounter-thowing  to  motion  for  con-  Harris  v.  State,   (Ga.    1896)  24  S.    E. 

tinuance   is  allowed   in   all  civil  and  Rep.  145;  Thomas  v.  State,  94  Ga.  484; 

criminal  cases  in  the  discretion  of  the  Smith    v.   State,  97  Ga.  352.     Consult 

presiding  judge.     Williams  v,  Stoll,  69  also    annotations  to   Form    No.    6272, 

Ga.  II ;  Waldrup  v.  Maxwell,  84  Ga.  113;  supra. 

Horn  t'.  State,  62  Ga.  362.   Andparticu-  6.  Matwiality  of  £yidenoe.  —  If  it   ap- 

larly,  as  to  the  proper  scope  of  a  coun-  pears  that  the    expected  evidence    is 

ter-showing,  see  Johnson  v.  State,  65  immaterial,    continuance   is    properly 

Ga.  9S;  Pyburn  v.  State,  84  Ga.   195.  denied.     Robson  v.  State,  83  Ga.  169. 

See  also  Form  No.  6308,  infra.  Consult  also  annotations  to  Form  No. 

2.  For  another   available   precedent  6272,  supra, 

see  Johnson  v,  Martin,  28  Ga.  184.  7.  Abienoe  without  permlision  of  appii- 

8.  Who  may  Make.  —  In    Fogarty  v,  cant  must  be  shown.     Collins  tr.  State, 

State,  80  Ga.  450,  it  was  held  that  the  78  Ga.  87.     Consult  also  annotations 

affidavit  should  be  made  by  the  party  to  Form  No.  6272,  supra. 

himself  unless  some  reason   is  shown  8.  That  applioant  ezpeetf  to  proeuro  the 

why  he  cannot  make  it.     See  also  2  Ga.  attendance  of  the  witness  at  the  next 

Code  (1895),  §  4417,  and  supra,  note  3,  term  must  be  shown.    Collins  v.  State, 

p.  317,  note  I,  p.  332.  78  Ga.  87.     Consult  also  annotations 

4.  The  words  and  figures  within  [  ]  to  Form  No.  6272,  supra. 

are  not  found  in  the  reported  case,  but  9.  That  application   is    not  made  for 

are   added    to    make    the   form    com-  delay    must    be    shown.       Farmer    v, 

plete.  State,  95  Ga.  498.     Consult  also  anno- 

6.  Diligence  TTsed.  —  It  must  be  shown  tations  to  Form  No.  6272,  supra. 

'*  that  he  (witness)  has  been  subpoe-  10.  Averment  of  inability  to  prove  the 

naed."    3  Ga.  Code  (1895),  §  962;  2  Ga.  wtme  facts  by  other  witnesses  present 
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and  that  deponent  expects  to  prove  by  said  absent  witness  that^ 
deponent  did  not  keep,  maintain  or  carry  on  a  scheme  for  the  hazard- 
ing of  money  or  other  valuable  thing,  called  a  policy-lottery;  that 
the  said  witness  has  been  tried  and  found  guilty  of  carrying  on  the 
selfsame  scheme  or  device  for  which  this  defendant  has  been  indicted 
or  accused;  that  said  witness  has  full  knowledge  of  the  facts  and  all 
attending  circumstances;  that  he  knows  that  the  said  scheme  was  not 
and  is  not  kept,  maintained  or  carried  on  by  this  defendant;  that  said 
witness  is  expected  to  testify  that  this  defendant  never  has  had  any 
connection  with  the  keeping,  carrying  on  or  maintaining  said  scheme 
or  device. 

Defendant  further  says  that  he  is  informed  and  believes  that  the 
reason  of  the  absence  of  said  witness  is  on  account  of  [his]  illness, 
and  appends  as  part  of  this  affidavit  the  certificate  of  Dr.  K.  J,  Nunn, 
Defendant  does  swear  that  said  witness  was  sick,  and  that  he  is  absent 
from  the  city.* 

[John  J,  Cunneen, 
Sworn  and  subscribed  in  open  court  November  14/h,  iS9j^ 

Calvin  Clark,  Clerk.]' 

Form  No.  6285. 

(Precedent  in  Wade  v.  Halligan,  16  111.  507.)* 

JState  of  Illimns, 
La  Salle  Circuit  Court. 

Thomas  T.  Wade  ) 

ads.  >  May  Term,  1S64. 

Patrick  Halligan,  ) 

State  of  Illinois^  I  cc  1 
La  Salle  Qo\xvi\.y,S^^ 


:.} 


is  not  required  ty  the  Georgia  code;  4.  This  was  a  proceeding  by  a  land- 
nevertheless,  the  courts  hold  it  to  be  lord  against  his  tenant  by  distress.  It 
\  necessary.  Anderson  v.  State,  73  Ga.  was  held  that  the  court  erred  in  refus- 
\  100.  See  also  Huffman  v.  State,  95  Ga.  ing  a  continuance  on  this  affidavit. 
[  469.  Consult  also  annotations  to  Form  Other  Preoedenti.  —  In  Searls  v,  Mun- 
No.  6273,  supra.  son,  17  111.  558,  the  affidavit  for  continu- 
1.  ?aeU  azpeeted  to  be  proved  bv  wit-  ance,  omitting  the  formal  parts,  is  as 
ness  must  be  stated.  3  Ga.  Code  (1895),  follows:  ''*■  William  5.  Searls^  oi  said 
^  963;  2  Ga.  Code  (1895),  g  5129.  county,  being  duly  sworn,  doth  depose 
Consult  also  annotations  to  Form  and  say,  that  he  is  the  defendant  in  the 
No.  6373.  supra.  above  entitled  cause;  that  he  cannot 
8.  CotifloaU  of  PhyileUa.  —  In  the  now  safely  proceed  to  the  trial  of  said 
statement  of  the  case  it  is  said  *'  at-  cause  on  account  of  the  absence  from 
tached  to  this  affidavit  was  a  statement  said  county  oi  on^  Jeremiah  Thorn^  who 
signed  by  R.  T.  Nunn,  M.  D.,  to  the  is  a  material  witness  for  said  defendant, 
effect  that  '  W.  J.  O'Dell  is  ill  with  upon  the  trial  of  said  cause,  and  who 
rheumatism  and  IS  out  of  the  state  for  resides  in  the  state  of  lVisconsin\  that 
treatment.'  This  was  dated  two  days  the  said  witness  left  Waukegan  last 
before  the  date  of  defendant's  affidavit,  night  for  his  home  in  Wisconsin^  where 
and  does  not  appear  to  have  been  he  was  called  without  any  notice 
sworn  to."  sufficient  to  enable  this  deponent  to 
As  to  the  certificate  of  physicians,  see  take  his  deposition,  on  account  of  sick- 
Form  No.  6305,  infra.  ness  in  his  family;  and  that  this 
S.  The  words  and  figures  within  [  ]  deponent  expects  and  verily  believes 
are  not  in  the  reported  case,  but  are  he  shall  be  able  to  prove  by  said  wit- 
added  to  make  the  form  complete.  ness  that  this  deponent  paid   to  said 
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Thomas  /.  Wade^  being  first  duly  sworn,  saith  on  oath,  that  Connul 
Birkell^  T  D,  Brewster^  and  C.  A.  Holmes ^  and  John  Hoffman^  and 
Henry  Fessler^  who  now  reside  in  La  Salle  county,  IllinoisJ^  are  mate- 

Francis  F,  Munson  the  sum  of  two  huiu  and  that  he  expects  to  prove  by  said 
dred  dollars,  to  apply  upon  the  note  Jenks  that  said  plaintiff  was  to  ^ye 
sued  upon  in  this  case,  and  that  said  said  defendant  %iso  iot  one-half  of  the 
J/M»f0ff  then  agreed  to  indorse  it  upon  claim  mentioned  in  said  defendant's 
the  note  sued  upon  in  this  case,  which  account  of  set-off;  and  this  deponent 
said  Munson  has  not  done.  And  this  further  says  that  a  subpoena  was  issued 
deponent  further  says,  that  said  two  to  the  sheriff  of  De  Kalb  county,  in 
^Mn</r^</ dollars  form  a  good  and  valid  which  y>yf>ir  had  formerly  been  resid- 
set-off  to  said  plaintiff's  cause  of  action;  ing,  and  this  deponent  is  now  informed 
was  paid  previous  to  the  commence-  by  the  coroner  of  said  county  that 
ment  of  this  suit,  and  that  he  does  not  there  is  no  sheriff  in  said  county,  and 
now  know  of  any  other  person  by  that  he,  said  coroner,  received  the  said 
whom  this  deponent  can  prove  the  subpoena  and  made  search  for  said 
same  facts.  And  further,  that  this  Jenks ^  but  could  not  find  him,  he  hav- 
deponent  was  ready  for  trial  of  said  ing  removed  from  said  county,  which 
cause  yesterday,  at  which  time  said  was  unknown  to  said  deponent.  And 
witness  could  be  had,  but  that  he  is  not  this  deponent  says  he  knows  of  no 
now,  for  the  reason  that  said  witness  person  whose  attendance  can  be  pro- 
has  gone  out  of  the  state,  and  out  of  the  cured  at  this  term  of  the  court  by  whom 
reach  of  this  deponent.  And  further,  he  can  prove  said  facts;  and  this  de- 
that  said  witness  was  yesterday  in  ponent  further  says,  that  he  expects 
attendance  on  this  court,  at  the  request  to  be  able  to  procure  his  attendance 
of  this  deponent,  as  a  witness  in  this  at  the  next  term.  And  this  applica- 
cause,  and  that  this  deponent  did  not  tion  is  not  made  for  delay,  but  that 
know  that  said  witness  was  going  justice  may  be  done." 
away  until  he  had  started  on  his  way.  For  other  forms  on  which  there  was 
and  when  it  was  too  late  for  this  no  direct  ruling  by  the  supreme  court, 
deponent  to  get  a  subpoena  for  said  but  which  were  probably  sufficient,  see 
witness,  and  that  said  witness  was  sent  Fulton  County  v,  Mississippi,  etc.,  R. 
for  on  account  of  the  sickness  of  his  Co.,  21  111.  349;  Graff  z^.  Brown,  85  111.  oi; 
family;  and  that  this  deponent  verily  Schultz  v.  Plankinton  Bank,  141  III. 
believes  that  he  can   produce  said  wit-  ii8. 

ness  at  the  next  term  of  this  court,  as  a  1.  Who  may  Mako  Affidavit. — "  The  mo- 
witness  herein ;  and  that  said  sum  of  two  tion  shall  be  grounded  on  the  affidavit  of 
hundred  dollars  is  over  and  above  any  the  party  so  applying  or  his  authorized 
and  all  sums  indorsed  upon  said  note;  agent."  Starr  &  C.  Anno.  Stat.  111. 
and  that  this  application  is  not  made  for  (1896),  p.  3036,  par.  43  (Prac.  Act,  c. 
delay,  but  that  justice  be  done;  and  no,  §  43). 

that  this  deponent  has  used  due  dili-  The  motion  may  be  supported  by  the 

gence  and  every  manner  to  be  ready  affidavit  of  the  party's  attorney.     Lock- 

for  a  trial  of  this  cause  at  this  term  of  hart  v.  Wolf,  83  111.  38,  where  the  court 

said  court,  and  the  not  being  ready  is  said    that   McCreary  v»  Newberry,  25 

not  his  fault."     In  this  case  the  court  111.  496,  does  not  decide  that   the  affi- 

held  that  this  "  affidavit  was  sufficient  davit  is  objectionable  if  made  by  the 

in  every  material  part,  and  the  cause  attorney. 

should  have  been  continued."  A  motion  supported  only  by  the  affi- 

In  Adams  v.  Colton,  3  111.  7a,  an  ac-  davit  of  one  who  is  not  a  party  to  the 

tion  of  assumpsit  in  which  the  defend-  suit  nor  his  authorized  agent  will    be 

ant  pleaded  general  issue  with  notice  overruled.     School  Dist.  No.  2,  etc.,  v. 

of  set-off,  it  was  held  that  the  affidavit  Hentz,  57  111.  App  648. 

was  sufficient,  which  was,  omitting  the  S.  Hame  and  Satidanoe  of  WltnMs.  — 

formal   parts,   as  follows:     "  R,  E,  IV,  The  affidavit  must  state   the  place  of 

Adams^  being    duly  sworn,  on    oath,  residence  of  the  witness,  or  if  that  is 

says,  t\i2.i  Joel  Jenks  is  an   important  not  known  it  must  show  that  due  dili- 

witness,    on    the    part   of    the    above  gence  has  been  used  to  ascertain   the 

defendant,  in  the  trial  of    the  above  same,  and  that  if  further  time  is  g^iven 

cause,  and  that  he  cannot  safely  pro-  his  place  of  residence  can  be  ascer- 

ceed   to  trial   without  his    testimony;  tained.     Starr  &  C.   Anno.   Stat.    111. 
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rial  witnesses  for  affiant  on  the  trial  of  this  cause,  and  who  have 
each  been  duly  subpoenaed  to  attend  this  court,  as  witnesses,  for 
affiant  in  this  case.^    Affiant  expects  and  believes  he  can  prove  by 

(i8^\  p.  3036,  par.  43  (Prac.  Act,  c.  used.     Eames  c^.  Hennessy,  2a  III.  631; 

zio.  g  43).  Rev.  Stat.  111.  of  1845,  P«  Shook  v.  Thomas,  si  111.  89,  both  cases 

4^5*  1^   lit  required  that  the  name  of  holding  also  that  **  on  a  first  applica- 

ihe  vritness  should  be  stated  as  well  as  tion  a  less  degree  of  diligence  would 

his  residence.  satisfy  the  court  than  on  a  second  or 

Xlie  affidavit  must  state  the  residence  third  application  ";  and  in  the  report  of 

0/  tlie  witness  either  positively  or  by  the  case  last  cited   will   be  found   the 

fair  inference.     '*  This  is  indispensable  substance  of  an  affidavit  which  failed 

u     connected   with    his   identification  to  satisfy  the  legal  requirements. 

ftn<l     diligence  in  obtaining  his  attend-  Where  a  party  is  sued  without  per- 

aocc"     Lee  V.  Quirk,  20  111.  395.  sonal  service  of  process  and   has  no 

In    T*rask  v.  People,  151  111.  527,  the  actual   notice  of  the  suit,  the  rule  of 

court     said:     *'  The    affidavit    fails    to  diligence  is  materially  relaxed.     Lock- 

•t*-^^^  tlic  residence  pf  the  witnesses,  as  hart  v.   Wolf,    82    111.   38,   where  the 

^4^.1  red  by  statute,  and  on  account  judgment  was  reversed  for  the  denial  of 

^^  ttii»  defect,  if  for  no  other,  the  court  a  continuance. 

WW  Jxistified  in  overruling  it."  "It  does  not  avail  the  party  any- 

In  Searls  v.  Munson,  17  111.  558,  the  thing  that  the  witnesses  were  written  or 

^^^n  said:   **  The  name  and  residence  telegraphed  to  be  present  at  the  trial, 

of  ^^itness  are  given  sufficiently,  and  the  The  law  has  provided  a  different  mode 

facts  expected  to  be  shown  by  him  are  for  procuring  their  depositions  or  their 

jiii^teri^    and    important    under    the  attendance  and  it  must  be  followed." 

*«*}?«»."  Quincy  Whig  Co.  v,  Tillson,  67  111.  353. 

V"«  motion  is  properly  denied  if  the  In  Traskv.  People,  151  111.  527,  the 

r^'^^nce  of  the  absent  witness  is  un-  court  said:  "The  affidavit  fails  to  show 

5°^||*'n  and  there  is  no  showing  that  if  any  effort  to  subpoena  the  witness  until 

rorxlier  time  were  given   it  could   be  the  day  before  the  cause  was  called  for 

J'^^*'t«.ined.    Heitschmidt  v,  McAlpine,  trial,  and  even  then  no  subpoenas  were 

I? -*^^^-   App.  232.   See  also  Stevenson  V.  taken  out.     This  was  not  such  diligence 

aaer^^rood,  22  111.  239,  where  sufficient  as  required  by  the  statute." 

j.*^^»ice  had  not  been  used  to  ascer-  In  Searls  v.  Munson,  17  111.  558,  the 

**  tli^  whereabouts  of  the  absent  wit-  court  said:  **  It  is  true  parties  neglect- 


•^^*     ^who  lived  in   another  state,  so    ing    to    subpoena    witnesses  do  so  at 
^tr  ^^s  deposition  could  be  taken.  their  risk  of  nonatten dance.    But  when 


affidavit  giving  neither  the  name  the    witnesses    actually    attend    upon 

li^l  .    ,v«sidence    of    the    witness    was  request    the    party's    diligence    is    as 

in        ^o.sufficient  in  Ilett  v.  Collins,  102  complete  as  if  they  attended  upon  sub- 

j5^*^5.  poena.     They  may  or  may  not  be  lia- 

*^^   a  sufficient  affidavit,  where  the  ble  to  attachment  for  not  remaining, 

_,      and    residence  were  unknown,  but  no  court  would  attach  a  witnes9 

'^Orm  No.  6286.  leaving  upon  sudden  sickness  in   his 

^^.  ^'varmaiit  of  DOigenoe.  —  The  affi-  family,  as  is  shown  here,  and  so  the 

Ijj^'^^xnust  show  "that  due  diligence  party  s  certain  and  complete  surprise 

0f  »m5^^^<^  used  to  obtain  such  testimony  is  shown  by  the  departure." 

k   J?^  'Want  of  time  to  obtain  it."    Starr  For  the  substance    of    i 


see 
1. 


^   ^^  ^want  01  time  tooDtamit."    2»tarr  ror  tne  suDstance    01    an    affidavit 

P^^     *     ^nno.  Stat.  111.  (1896),  p.  3036,  held  to  show  sufficient  diligence  to  pro- 

J  *  ^3  (Prac.  Act,  c  no,  §  43),  cure  the  deposition  of  a  witness  resid- 

pj^^      ^he  case    which    furnished    the  ing    in  another  state  see   Morgan  v, 

••\^^^«nt  in  the  text  the  coun  said:  Raymond,  38  111.  451. 

m^^^    deem    the    diligence    set    forth  For  the  form  of   an  affidavit  held 

fg^^^^nt.      Affidavits  should    not    be  sufficient  in  every  particular,  and  es- 

i^j    ^*''«d  to  be    burdensomely  minute  pecially  on   the    point  of   materiality 

M^^5^  ticipating  and  negativing  every  of  the  expected  testimony  and  want  of 

"^^J^le  contingency."  sufficient  time  to  take  the  deposition  of 

^^^l^^^t  ooaititatM  dillgenoe  necessarily  the  witness,  see  Lee  v.  Bates,  2  111.  529. 

^^^^<l8  on  a  variety  of  circumstances.  Averments    of    diligence    held     in- 

^^^^   must  be  sufficient  to  satisfy  the  sufficient  are  quoted  verbatim  in  Cook 

^^^*^  that  reasonable  efforts  have  been  v,  Norwood,  106  111.  560. 
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said  Birkelly  that  after  the  premises,  for  the  rent  of  which  the  dis- 
tress in  this  case  was  made,  were  leased  to  this  af&ant  by  said  plain- 
tiff, said  plaintiff  leased  a  room  in  said  building  to  said  Birkell^  to  be 
used  as  a  place  for  the  retailing  of  beer  and  spirituous  liquor,  com- 
monly called  a  grocery.  Affiant  saith  that  the  premises  leased  by 
said  plaintiff  to  affiant,  to  recover  the  rent  of  which  the  distress  in 
this  case  was  made,  were  leased  to  affiant  to  be  used  as  a  hotel,  and 
were  so  used  by  affiant.  Affiant  expects  to  prove  by  said  Birkell^ 
that  the  room  leased  to  him  for  the  purpose  aforesaid,  was  in  the 
same  hotel  building,  occupied  as  aforesaid  by  affiant,  and  directly 
under  the  dining  room  of  said  hotel  occupied  by  affiant.  Affiant 
expects  and  believes  that  he  can  prove  by  said  Birkell^  that  said  room 
was  rented  to  said  Birkell  by  plaintiff,  for  the  purpose  aforesaid,  con- 
trary to  the  wish,  and  in  despite  of  the  remonstrance  of  affiant  made 
to  said  plaintiff  before  said  room  was  rented  by  said  plaintiff  to  said 
Birkell^  and  that  said  Birkell  occupied  said  room  by  the  leave  of  the 
said  plaintiff  during  the  whole  quarter  in  which  the  rent,  now  sought 
to  be  recovered  by  the  plaintiff  in  this  case,  is  alleged  to  have 
accrued.  Affiant  expects  and  believes  that  he  can  prove  by  said 
John  Hoffmafiy  Henry  Fessler^  and  C,  A,  Holmes^  each  of  them,  that 
the  use  of  said  room,  so  rented  and  occupied  by  said  Birkell^  in  said 
City  Hotels  for  the  purpose  of  being  used  as  a  place  for  the  retail  of 
spirituous  liquor  and  beer,  commonly  called  a  grocery,  was  neces- 
sarily, as  said  premises  were  situated,  a  very  great  injury  to  any 
person  occupying  the  remainder  of  said  premises  for  hotel  purposes, 
or  that  part  thereof  occupied  by  affiant  for  a  hotel,  and  that  the 
value  of  said  premises,  occupied  by  affiant,  was  thereby  depreciated, 
at  least  to  the  amount  of  one  hundred  dollars  per  quarter.  Affiant 
saith,  that  under  the  lease  upon  which  the  rent  accrued  which  the 
plaintiff  now  seeks  to  recover,  affiant  occupied  said  premises,  men- 
tioned in  said  lease,  over  two  years  as  a  hotel,  and  he  expects  to  prove 
by  said  Birkell^  that  said  ^/r^^// occupied  said  room  in  said  premises 
during  said  time,  for  at  least  six  months,  including  the  quarter  for 
which  rent  is  sought  to  be  recovered  in  this  suit;  and  by  said  Hoffmany 
Fessler  and  Holmes^  that  the  use  of  said  premises  occupied  by  affiant  was 
lessened  in  value  at  least  two  hundred  ^oWdss  thereby;  and  he  expects 
to  prove  by  said  last  named  witnesses,  that  the  business  of  selling  liquor 
and  beer  by  retail,  in  that  room,  was  necessarily  very  injurious  to  the 
business  of  hotel  keeping  carried  on  by  affiant  in  his  business  of 
hotel  keeping  in  said  premises,  by  keeping  customers  away  from 
affiant,  and  seriously  lessening  the  profits  of  his  said  business.    Affiant 

For  the  form  of  an  affidavit  held  in-  Richards   Iron   Works  v.  Glennon,  71 

sufficient  for  want  of  diligence  to  take  111.    ii;  Birks  v.   Houston,  63   111.  77; 

the  testimony  of  the  absent  witness  by  Eames  v.  Hennessy,  22  111.  631;  Cook  v, 

deposition,  the  witness  residing  out  of  Norwood,  106  111.  558;  Walker  v.  Doug- 

the   county,    and  a  lack    of    ordinary  las,  70  111.  445;  Fisher  v,  Greene,  95  111. 

effort    to    obtain    his    attendance,  the  94;  Quincy  Whig  Co,  v,  Tillson,  67  111. 

cause  having  been  once  continued  for  351;   Ide   v.  Gilbert,   62  111.  App.  524; 

absence  of   another  witness,  see   Mc-  Anheuser-Busch     Brewing    Assoc    v. 

Connel  7j.  Johnson,  3  111.  524.  Hutmacher,  127  111.  652;  Northwestern 

For  cases  holding  that  there  was  an  Benev.,  etc..  Aid  Assoc,  v.  Primm,  124 

insufficient  showing  of   diligence  see  111.  100;  Coffey  v,  Fosselman,  72  111.  69. 
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expects  and  believes  that  he  can  prove  by  said  T,  D,  Brewster^  that 
after  affiant  rented  the  said  City  Hotels  for  which  rent  is  now  sought 
to  be  recovered  by  the  plaintiff  and  while  affiant  occupied  the  said 
premises,  said  plaintiff  authorized  and  permitted  the  Chicago  and  Rock 
Is/and  Railroad  to  enter  Sitid  take  possession  of  a  part  of  said  premises, 
and  received  the  sum  of  four  hundred  dollars  for  his  damages 
therefor  from  said  company;  and  that  the  said  company,  a 
few  days  previous  to  the  commencement  of  the  quarter  for 
which  rent  is  claimed  in  this  case,  did  take  possession  of  said 
portion  of  said  premises,  by  virtue  of  an  agreement  with  said 
plaintiff,  and  tore  out  one  side  of  the  stone  barn  belonging  to  the 
premises  rented  as  aforesaid  by  afiiant  from  plaintiff,  and  have  since 
held  permanently  a  portion  of  said  premises,  including  a  portion  of 
the  barn  on  said  premises  ;i  that  he  expects  to  prove  by  other  wit- 

1.  atatemmt  of  Bzpeetad  Taftimony  tad  court  said:   "  It  is  believed  that,  in  our 

Matoriality  Thereof. —  The  affidavit  must  practice,  the  affidavit  has  always  speci- 

show  **  what  particular  fact  or  facts  fically  stated  the  particular  fact  or  facts 

the  party  expects  to  prove  by   such  which  can  be  proven,  and  in  what  way 

evidence/*    Starr  &  C.  Anno.  Stat.  111.  they  are  material,  and  that,  failing  to 

(1896),  p.  3036,  par.  43  (Practice  Act,  c.  do  so,  an  affidavit  was  never  held  to 

no,  g  43).     Consult  also  annotations  be  sufficient.    Anything  short  of  that 

to  Form  No.  6272,  supra.  degree  of  certainty  would  leave  it  to 

**  Should  the  court  be  satisfied  that  the  affiant  to  determine  what  consti- 

such  evidence  would  not  be  material  on  tutes  a  defense,  and  not  to  the  court,  as 

the  trial  of  the  cause,  *  *  *  the  case  it  certainly   should."    Accordingly  it 

shall  not  be  continued."     Starr  &  C.  was  there  held   that  the   defendant's 

Anno.  Stat.  III.  (1896),  p.  3040,  par.  44  affidavit  was  insufficient  which  merely 

(Prac.  Act,  c.  no,  g  44).  stated  in  e£fect  that  by  the  absent  wit- 

The  affidavit  must  state  the  substance  nesses  she  could  prove  that  she  was 

of  the  testimony  sought.     Ilett  v.  Col-  not  guilty  without  averring  that  such 

lins,  102  111.  405.  witnessesof  their  own  knowledge  could 

The  affidavit  must  state  facts  from  so  state,   or  from  information    could 

which  the  court  can  determine  whether  state  material  circumstances.    To  the 

the  presence  of  the  absent  witness  will  same  point  see  Steele  v.  People,  45  III. 

be  of  any  benefit  to  the  party.     A  state-  152,  where  the  insufficient  affidavit  is 

ment  of  mere  conclusions  is  not  enough,  printed  in  full. 

Willard  v,  Petitt,  54  111.  App.  257,  an  ac-        "  To  entitle  a  party  to  a  continu- 

tion  for  malicious  prosecution,  wherein  ance  under  the  statute,  the  facts  ex- 

the  defendant's  affidavit  merely  stated  pected  to  be    proved    by  the    absent 

that  he  expected  to  prove  by  the  absent  witnesses  should  be  set  forth  with  such 

witness   '*  that    the   grievances    com-  certainty  that  the  opposite  party  can, 

plained  of  *  *  *  were  justifiable   and  if  he  thinks  proper,  admit  them,  and 

were  committed,  if  at  all,  upon  reason-  go  to  trial."    Allen  v.  Scott,  13  111.  80. 

able  and  justifiable  grounds."     See  also  Hence,   as  was  held  in   the  case  last 

Meyer  V.  People,  156  111.  126.  cited,  an  affidavit  by  defendant  that 

It  cannot  be  assumed  that  the  wit-  he  expected  to  prove   by  the  absent 

ness  if  present  will  testify  to  any^thing  witness  **  that  he  had  paid  the  whole 

more  than  is  stated  in  the  affidavit,  and  or  some    part    of    the    said    sum   of 

it  must  be  presumed  that  the  state-  money  in  the  said  plaintiff's  declara-  ^ 

ments  in  the  affidavit  are  as  favorable  tion  mentioned"   was  bad  for  indefi- 

to  the  applicant  as  the  real  facts  will  niteness,   because  it  was  left  wholly 

warrant;  and  therefore,  as  in  the  case  uncertain  how  much  or  what  part  the 

of  a  pleading,  all  intendments,  so  far  defendant  expected  to  prove  had  been 

as  the  affidavit  is  equivocal  or  uncer-  paid,  and  consequently  put  it  out  of  the 

tain,  roust  be  taken   against  it.     Slate  power  of  the  plaintiff  to  avoid  a  con- 

V,  Eisenmeyer,  94  III.  loi.  tinuance  by  admitting  the  amount. 

In  Moody  v.  People,  20  111.  317,  where        **  An  affidavit  for  continuance  on  ac- 

atut  aifidavit  is  set  forth  verbatim,  the  count  of  the  absence  of  a  witness  must 
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nesses  that  the  use  of  the  premises,  occupied  by  affiant  as  aforesaid, 
was  lessened  in  value  for  the  quarter  for  which  the  said  plaintiff  seeks 
to  recover  rent  in  this  case,  by  reason  of  the  possession  taken  as  afore- 
said by  said  company,  in,  at  least,  the  sum  of  one  hundred  and  sixty 
dollars;  and  that  he  knows  of  no  other  witnesses  by  whom  he  can  so 
fully  prove  the  same  facts.^  Affiant  saith  that  during  the  time  he  so 
occupied  said  City  Hotels  as  lessee  of  the  plaintiff,  the  plaintiff,  after 
the  lease  to  affiant  upon  which  rent  is  sought  to  be  recovered  in  this 
cause,  said  plaintiff  leased  one  room  in  said  City  Hotel  to  one  Storey^ 
whose  first  name  affiant  does  not  know,  to  be  used  as  a  shop  for  the 
manufacture  of  tin  and  sheet-iron  ware,  and  another  room  in  the 
same  building  to  Owenjudge,  for  a  bake  shop  for  the  manufacture  of 
bread  and  crackers,  etc. ;  and  said  rooms  were  immediately  under 
two  sitting  rooms  in  said  hotel.  And  affiant  expects  to  prove  by 
said  Hoffman  and  Holmes^  that  said  business  of  making  tin  and  sheet- 
iron  ware,  and  the  business  of  a  bake  shop  was  improper  business  to 
be  carried  on  in  said  building,  while  the  hotel  was  kept  in  the  same, 
and  necessarily  greatly  injured  affiant  in  his  said  business;  and  that 
said  business  of  manufacturing  tin  and  sheet-iron  ware  was  carried 
on,  and  the  said  bake  shop  was  in  operation,  during  some  five  or  six 
weeks,  during  the  tenancy  of  affiant  aforesaid,  and  the  bake  shop  was 
continued  for  about  one  year,  and  during  the  whole  quarter  in  which 
the  rent,  sought  to  be  recovered  in  this  case,  accrued. 

[Affiant  says  that  all  the  facts  which  he  expects  to  prove  as  afore- 
said by  all  of  said  witnesses  are  true,^  that  he  expects  to  procure 

not  only  show  the  facts  which  can  be  the  witness  would  prove  were  inad- 

proved  by  the  witness,  but  how  such  missible  as  evidence  under  the  issues, 

facts  will  be  material  to  the  issue  about  For  other  cases  where  the  evidence 

to  be    tried."      Long  v.  People,    135  was  held  to  be  immaterial  see  West 

111*  435>  ^  prosecution  for  assault  with  Chicago  Park  Com'rs  v.  Barber,  62  111. 

a  deadly  weapon,   where  the  defend-  App.  108;  Chambers  v,  Beahan,  57  nu 

ant's  affidavit  stated  that  he  expected  App.  285. 

to  prove  by  the  absent  witness  that  1.  Ho  Othar  Witnais  to  flame  Faeta.  -^ 

the   prosecuting    witness    had  threat-  This  averment  is  not  required   by  the 

ened   to  kill  one   of   the    defendants,  statute,  but  in  Shook  v,  Thomas,   2Z 

It    was    held    insufficient  because     it  111.  90,  the  court  said:  "The  affidavit 

failed  to  show  that  there  was  any  at-  should  also  state  that  the  party  has  no 

tempt    to  execute  the  alleged    threat  other  witness  by  whom  the  same  facts 

at   the  time  of  the  assault  charged,  can  be  proven,  or  if  the  point   is  dis- 

See  also  to  the  same  point  School  Dist.  puted  and  numerous  witnesses  are  to 

No.  2,  etc.,  V,  Hentz,  57  111.  App.  648.  be  examined,  show  that  fact,  or  that  it  is 

"  Where  testimony  is  important  only  a  question  of  identity  upon  which  there 
in  connection  with  certain  facts,  those  will  be  a  contrariety  of  evidence.  This 
facts  should  be  set  forth  or  referred  to,  is  necessary  to  show  its  materiality." 
so  that  the  materiality  of  the  evidence  See  also  supra^  note  3,  p.  343;  Hodges 
may  be  apparent  to  the  court."  Bailey  v.  Nash,  43  III.  App.  638;  Eames  tr. 
V,  Hardy,  12  111.  459.  See  also  Steele  v.  Hennessy,  22  111.  631;  Jarvis  v.  Shack- 
People,  45  111.  i43t  &n<l  supra^  note  lock,  60  111.  378.  And  to  the  point  that 
7«  P-  338.  if  the  affidavit  shows  that  there  will  be 

The  affidavit  was  held  insufficient  in  a  controversy  in  the  evidence  it  need 

McCreary  v,  Newberry,  25  111.  496,  for  not  state  that  there  is  no  other  witness 

the  sole  reason  that  there  was  no  issue  by  whom  the  same  fact  can  be  proved, 

to  which  the  expected  testimony,  as  see  North  v.  People,  139  111.  98,   and 

set  forth,  would  have  been  pertinent.  Form  No.  6286,  infra. 

Slate  V.  Eisenmeyer,  94  111.   100,  be-  S.  Beliof  that  TaftiinOBy  Sought  is  True. 

cause  the  facts  which  it  was  alleged  —  This  averment  is  not  required  by  the 
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^Wir  testimony  by  the  next  term  of  this  court,^  and  that  neither  of 
^^em  is  absent  by  the  permission  or  consent  of  the  affiant,  directly 
or  indirectly  given  * 

Thomas  J,  WadeJ\ 
Subscribed  and  sworn  to  before  me  this  twenty'tdnth  day  of  May^ 
A.  D.  i85^ 

P.  Undly. 
Fonn  No.  6286.* 
(Precedent  in  North  r.  People,  139  111.  91.)* 

QT'ttU  of  court  and  cause ^  and  venue  as  in  Form  No,  6285,) 
Z^anitl  North  deposes  that  he  has  been  in  jail  ever  since  the  time  of 

statate,  but  in  Wilhelm  v.  People,  72  in  Starr  &  C.  Anno.  Stat.  111.  (1896),  p. 

{^/.  4.^8,  the  affidavit  was  held  insuffi-  2977,  is  the  following  note  by  the  editors: 

^ienc   because  it  was  not  stated  that  the  '*  This  act  governs  civil  suits  on  the  law 

'acts  ^spectfed  to  be  proved  by  the  ab-  side  in  trial  courts.  ♦  ♦  ♦  It  does  not 

"cut    i^ltness  were  true,  or  that  he  was  in  general  govern  chancery  or  criminal 

^^u^lly  present  at  the  time,  but  merely  suits  in  trial  courts  unless  such  suits 

toat  Cl&e  applicant  expected  to  prove  by  are    expressly    mentioned."      And    in 

aim   claat  he  was  present,  etc.    See  also  Baxter  v.   People,  8    111.    372,   it  was 

"'*5^J^»     note  2,  p.  342.  expressly  held  upon  much  considera- 

*  «^     affidavit  need  not  directly  state  tion    that    the    Practice  Act  of    1827, 

h   ^  ^fc<  facts  proposed  to  be  proved  by  whereby  a  party  was  entitled  to  a  con- 

~*  ^la^nt  witness  are  true,  if  it  shows  tinuance   upon    filing    an  affidavit  of 

"***L  *«=fc  the  belief  of  the  affiant  the  facts  certain  facts,  **  only  applies  to  civil  pro- 

''P  '^^    aubstance  as  it  is  said  the  absent  ceedings  and  has  never  been  held  or 

witxi^^^  will  testify.     North  v.  People,  supposed  to  appl^  to  criminal  cases. 

^^     -  ^^  99.  Had  the  courts  m  all  criminal  cases 


^>j>     ^  ^yuMiJttioii  of  Froeiizliig  Testimony,  required  affidavits  for  continuances  to 

.       '*»^  averment  is  not  required  by  be  as  full  as  required  under  the  statute, 

i?  ^^^^I^tute,  but  was  held  necessary  in  it  might  and  would   frequently  have 

u5^*^    V.  Thomas,  21  111.  90;  Eames  v,  operated  most  oppressively  upon  pris- 

"  '^'i^^sy,  22  111.  631.     See  also  supra^  oners."     But  in  Trask  v.   People,  151 

^^  *    p.  345.  111.  527,  where  an  affidavit  for  a  con  tin  u- 

j^l^^^re  the  absent  witness  is  anon-  ance  by  the   defendant  in  a  criminal 

^  5^^v^t,  it  is  indispensable  that  the  case  was   held  insufficient,   the  court 

reas^^^^^  shall  state  facts  showing  the  quoted  the  section   above  mentioned, 

p^r^**^«bleness  of  the  applicant's  ex-  viz..  Practice  Act,  c.  no,  §  43,  and  pro- 

dia^\5*^"  that  he  will  be  present  at  the  ceeded  to  exact  compliance  with    its 


^^      ^^^  which  it  is  proposed  to  continue  requirements    seriatim.      The   Illinois 

.»    ^^^se.     Wilhelm  v.  People,  72  111.  decisions  relating  to  the  sufficiency  of 

jjj'-^^^ere  the  affidavit  held  insufficient  affidavits  in   both  criminal  and   civil 

g^  XSJ°  verbatim,  cases  are  cited  in  the  notes  to  Form 

^oL^^^itBOM  Hot  AhMiit  by  Proonromoiit  No.  6285,  supra, 

tha^  ^^^nt  —  '*  The  affidavit  should  state  **  The  esiantial  reqniiitM  of  the  lAdaTit 

per,>^  ?-^e  witness  is  not  absent  by  the  are    these:      First  —  The    name    and 

Sjic^|^*^sion  and  consent  of  the  party."  residence  of  the   witness;    that  he  is 

|ifo,^J^    TT.  Thomas.  21  111.  90.     See  also  really  material  and  shown  to  the  court 

i2g     £^    Chicago  City  R.  Co.  v.  Gastka,  by  the  affidavit  to  be  so.   Second  —  That 

q^^^*_^l•  613.     The  averment  is  not  re-  the  party  who  applies  has  been  guilty 

no^^^^    by  the  statute,  but  see  supra^  of  no  neglect,  or,  in  other  words,  shows 

^^    ^«   P*  345-  the  exercise  of  proper  diligence.     Third 

i^^^^^ldftTiti  in  GriiniiiAl  Casao.  — The  — That  the  witness  can  be  had  at  the 

^(^!^^*^  upon  which  the  preceding  forms  time  to  which  it  is  sought  to  have  the 

i|g^^/^ased,  Starr  &  C.  Anno.  Stat.  111.  trial  of  the  cause  deferred."    Shirwin  v, 

Vt^!^-    p.  3036,  par.  43,  is  a  part  of  the  People,  69  III.  58,  holding  that  the  affi- 

^?^^^c  Act,  c.   no,  §  43,  and  is  the  davit  therein  presented  was  sufficient, 

<  ^J>rovision  relating  to  the  contents  and  adjudging  it  manifest  error  to  over- 

^^^^avits  for  continuances  in  courts  rule  the  motion  for  continuance. 

^  ^^cord.    Prefixed  to  the  Practice  Act  i.  It  was  held  reversible  error  to  ro- 
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the  alleged  homicide, — July  W,  \W0\  that  he  was  twenty-six  years  of 
age  November  SO^  x85d,  and  is  a  farmer  and  ditcher  by  occupation ;  that, 
as  set  forth  in  former  affidavit,  he  has  been  unable  to  procure  counsel 
.  to  advise  him  as  to  his  rights,  and  unable,  for  want  of  means,  to  hunt 
up  and  ascertain  material  witnesses  in  h  is  behalf,  and  has  been « 
unable,  for  want  of  means,  to  have  anything  done  in  the  preparation 
of  his  defense  until  November  7,  iWO^  when  Strawn  &*  Norton  were 
appointed  by  the  court  to  defend  him;  that  since  that  time  he  and 
his  attorneys  have  worked  diligently  and  industriously,  as  circum- 
stances would  permit,  to  ascertain  the  facts  in  the  case,  and  learn 
the  names  and  whereabouts  of  such  persons  as  may  have  witnessed 
the  facts  and  circumstances  leading  up  to  the  alleged  shooting,  but 
they  have  been  unable  to  be  ready  for  trial  at  this  time,  as  herein- 
after shown;  that,  imprisoned,  defendant  has  been  able  to  do  but 
very  little  to  assist  his  attorneys  in  the  premises;  that  he  is  informed 
and  believes  that  the  witnesses  for  the  prosecution  will  fix  the  time 
of  the  alleged  shooting  at  or  between  nine  and  ten  o'clock  in  the 
forenoon  of  July  21,  iSOO,  and  the  place  as  near  the  SmitA  House,  in 
Pontiac,  in  a  populous  part  and  near  the  business  center  of  the  city, 
and  defendant  is  sure  and  certain  that  some  person  or  persons  not  yet 
known  must  have  been  eye-witnesses  to  the  facts  which  led  up  to  and 
caused  the  ^alleged  shooting;  that  defendant  had  not  the  slightest 
intention  of  assaulting  Hodge  or  other  person,  and  did  not  do  so 
except  in  his  necessary  self-defense;  that  though  affiant  was  much 
intoxicated  at  the  time,  as  shown  in  his  affidavit  of  November  6,  iSOO, 
made  part  hereof  by  reference,  he  believes  that  Hoc^e  came  upon 
him  in  a  very  threatening  manner  and  demanded  defendant's 
revolver,  and  that  he  refused  to  give  it  to  him,  and  defendant  tried 
to   go  away  from  him,  but  Hodge  followed  him  up  and  struck  him 

fuse  a  motion  for  continuance  upon  this  read  the  affidavit  of  one  of  the  counsel 
affidavit.  named,  in  corroboration  of  his  affidavit. 
Pertiiieiit  Facts  in  the  History  of  the  But  the  court  overruled  the  motion, 
Case.  —  The  defendant  was  prosecuted  and  thereupon  Messrs.  Strawn  & 
.  for  the  murder,  on  July  21,  1890,  of  Norton,  who  had  acted  as  counsel  for 
William  Hodge,  a  city  marshal  of  Pon-  North  when  he  was  arraigned  and  in 
tiac.  On  the  7th  of  November,  1890,  making  this  motion  for  continuance, 
the  case  was  called  for  trial,  and  North  withdrew  from  the  case  and  declined 
then  entered  his  motion  to  continue  the  to  voluntarily  act  further  as  his  coun- 
cause,  and  in  support  of  his  motion  he  sel.  The  court  thereupon  appointed 
read  his  own  affidavit,  in  which  he  Messrs.  Strawn  &  No,rton  as  counsel 
stated,  among  other  things,  that  he  had  to  defend  North,  and  also  ordered  the 
been  unable  to  prepare  his  defense  by  case  to  be  set  down  for  hearing  on  the 
reason  of  being  in  jail  and  of  his  having  17th  of  November.  Thereupon,  on 
no  means  wherewith  to  employ  counsel;  the  last  named  date.  North,  by  his 
that  he  wished  Messrs.  Strawn  &  Nor-  counsel,  applied  for  a  change  of  venue 
ton  to  defend  him,  and  had  a  conditional  on  account  of  the  prejudice  of  the  pre- 
contract with  them  to  that  effect,  but  that  siding  judge,  which  was  allowed,  and 
they  will  do  nothing  until  the  amount  another  judge  was  immediately  called 
of  their  stipulated  compensation  is  in  to  preside,  and  did  thereafter  preside 
raised,  which  he  had  been  unable  to  in  the  court,  and  the  cause  was  by  that 
have  done;  that  he  has  had  communi-  judge  set  down  for  hearing  on  that 
cation  with  his  father,  who  is  now  day  —  the  i8th  of  November.  On  that 
taking  steps  to  raise  the  requisite  means  day  North  made  a  second  application 
as  rapidly  as  possible,  and  that  he  ex-  for  continuance  of  the  cause  and  sup- 
pects  bOon  to  have  them>-and  he  also  ported  it  by  the  affidavit  here  printed. 
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several  heavy  blows  on  the  head  with  a  club  or  some  other  heavy 
weapon,  and  so  dazed  and  stunned  him  that  he  has  little  or  no  knowl- 
edge of  wl\at  subsequently  occurred,  except  as  he  has  it  from  hear- 
say; that  since  a  knowledge  of  the  facts  as  now  claimed  by  the 
prosecution  came  to  him  since  his  imprisonment,  he  has  as  diligently 
as  his  inaprisonment  would  permit  endeavored  to  ascertain  the  names 
of  eye-witnesses  of  what  occurred  between  defendant  and  Hodge 
leading  up  to  the  alleged  shooting,  and  other  facts  and  circum- 
stances attending  the  same,  but  has  been  unable  to  do  so  until  about 
the  hour  of  seven  o'clock  last  evening,  November  17^  iS90j  when  he 
learned  for  the  first  time  of  the  facts  stated  in  the  affidavit  of  Charles 
Lake^  filed  herewith;^  that  defendant  has  every  reason  to  believe,  and 
does  believe,  that  the  facts  stated  in  said  affidavit  of  Lake  are  true, 
and  that  the  "runner"  therein  mentioned  was  an  eye-witness  to  the 
matters  and  things  related  to  said  Lake^  as  stated  in  said  affidavit; 
that  if  this  cause  shall  .be  continued  to  the  next  term  of  this  court, 
defendant  has  no  doubt  but  that  his  attorneys  and  friends  will  be 
able  to  trace  and  ascertain  the  name  and  whereabouts  of  said  runner, 
from  the  hotel  register  in  Pontiac^  where  said  runner  put  up  on  the 
day  of  the  alleged  shooting,  and  have  him  in  attendance  upon  this 
trial  as  a  witness  in  defendant's  behalf;  that  he  is  informed  and 
believes  that  runners  upon  the  road  are  most  generally  acquainted 
vith  each  other,  and  by  taking  all  of  the  names  from  the  hotel 
registers  in  this  city  for  the  day  in  question,  he  verily  believes  he 
will  be  able  to  ascertain  the  whereabouts  of  some  of  them,  and  that 
by  conferring  with  them  he  will  be  able  to  trace  up  all  of  them, 
including  said  runner  referred  to  in  said  Lake's  affidavit;  that  it  is 
reasonable  to  suppose,  and  he  verily  believes,  that  other  persons  yet 
unknown  were  eye-witnesses  to  said  facts  and  circumstances,  and  now 

1.  The  Additional  Affidaviti.  —  Omit-  followed  him,  and  violendy  seized  htm 

ting  the  caption  and  signature,  Charles  with  one  hand  and  commenced  beating 

Lake's  deposition  was  as  follows:  him    over  the   head   with  a  club,   or 

**  He  is  a  painter  by  trade,  and  has  policeman's  *  billy,'  which  he  held  in 
resided  in  Pontiac  for  the  past  twenty-  the  other  hand,  and  then  a  scuffle  en- 
nine  years;  that  since  the  alleged  sued  between  the  two  men,  and  in  the 
shooting,  and  he  thinks  it  was  the  next  scuffle  (Hodge  still  beating  him  with 
day  after,  he  was  going  on  a  Wabash  the  club)  North  went  down,  and  he 
train  from  Pontiac  to  Saunemin,  where  heard  shots  fired  after  the  scuffle  com- 
he  was  doing  a  job  of  painting  for  menced,  but  could  not  tell  which  of  the 
Holdridge,  and  that  in  said  train  he  got  men  fired  the  shots,  and  that  North 
into  conversation  with  a  man  whom  he  seemed  very  much  intoxicated;  that 
understood  to  be  a  runner  for  a  whole-  said  runner  had  a  brown  mustache  and 
sale  house,  and  that  the  shooting  of  he  thinks  he  would  be  able  to  identify 
Hodge  came  up,  and  said  runner  told  him,  and  he  inferred  from  the  conver- 
him  that  he  saw  the  whole  thing  from  sation  that  said  man  was  a  runner  for 
the  west  end  of  the  porch  of  the  Smith  a  Chicago  wholesale  house;  that  he  got 
House,  where  he  was  standing  at  the  out  of  the  train  at  Forrest  and  ate  a 
time,  and  that  he  did  not  think  North  lunch  at  the  counter  at  the  station,  and 
was  to  blame  in  the  matter,  because  affiant  understood  from  him  that  he 
the  policeman  (meaning  Hodge)  rushed  was  then  on  his  way  to  Chicago;  that 
upon  him  in  a  violent  and  threatening  affiant  made  the  foregoing  facts  known 
manner  and  demanded  that  he  give  to  Mr.  C.  C.  Strawn  for  the  first  time 
him  his  revolver,  which  North  refused  about  half-past  six  o'clock  last  evening, 
to  do,  and  started  to  go  away  toward  November  17,  1890." 
the  north,  and  thereupon  the  policeman 
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that  he  has  attorneys  to  look  after  and  manage  his  defense  he  will  be 
able  to  ascertain  their  names,  and  have  them  present  at  the  next  term 
of  this  court  to  testify  in  his  behalf;  that  Pontiac  is  a  city  of  about 
S^OOO  inhabitants,  and  there  are  only  two  or  three  hotels  of  any 
importance  in  the  city,  and  it  will  not  be  difficult  to  trace  up  the 
transients  stopping  at  them  on  a  given  day;  that  this  is  the  first 
term  of  court  since  the  alleged  shooting,  and  under  the  unfortunate 
circumstances  of  the  case  it  would  be  most  unjust  and  unnecessary 
to  compel  defendant  to  submit  to  trial  at  this  time;  that  the 
materiality  of  said  runner,  and  of  other  witnesses  defendant  believes 
he  will  be  able  to  produce  by  the  next  term  of  court,  consists  in  this: 
that  it  will  show  that  Hodge  violently  assaulted  affiant  in  such 
manner  as  to  cause  a  reasonable  man  to  believe  that  his  life  was  in 
danger;  that  affiant  knows  of  no  other  witness  or  witnesses  by  whom 
he  can  prove  said  facts;  that  it  is  wrongfully  and  mistakenly  claimed 
by  the  People,  based  upon  the  testimony  of  some  witness  or  witnesses, 
as  defendant  is  informed  and  believes,  that  affiant  was  the  aggressor, 
and  fired  the  alleged  shot  or  shots  without  provocation  and  under 
circumstances  not  called  for  in  his  necessary  self-defense,  and  it  is 
therefore  indispensable  to  justice  and  defendant's  defense  that  he 
should  have  the  testimony  of  said  runner,  and  others  whom  he  believes 
he  will  be  able  to  discover  by  the  next  term  of  this  court;  that 
defendant's  want  of  readiness  for  trial  is  not  through  any  fraud, 
collusion  or  procurement,  but  he  has  good  reason  to  believe,  and 
does  believe,  that  he  will  be  able  to  find  said  runner  and  others  to 
establish  the  facts  set  up  in  the  affidavit  of  said  Lake^  and  have  them 
present  at  the  next  term  of  this  court;  that  since  said  affidavit  of 
November  6,  iS90,  his  friends  have  furnished  him  with  some  money 
for  his  counsel,  and  to  pay  necessary  expenses  of  hunting  up  and 
procuring  the  attendance  of  such  material  witnesses  as  he  believes  he 
will  be  able  to  discover  by  the  next  term  of  court,  and  he  knows  of 
no  reason  why  he  may  not  be  fully  ready  for  trial  at  that  time;  that 
defendant  is  entirely  ignorant  of  court  proceedings,  and  being  delayed 
and  disappointed  in  the  procurement  of  counsel,  as  shown  in  said 
affidavit  of  November  5,  iWO^  he  was  prevented  from  having  anything 
done  in  the  preparation  of  his  defense  until  said  tih  day  of  the  pres- 
ent month,  when  Strawn&*  Norton  w^x^  appointed  to  defend  him; 
that,  imprisoned  as  he  was,  he  could  hear  or  learn  but  little  of  what 
was  claimed  against  him  as  to  the  facts  and  circumstances  of  the 
case,  and  being  entirely  unacquainted  with  such  matters  he  did  not 
know  what  to  do,  and  bent  all  his  efforts  to  have  his  friends  raise 
money  to  employ  counsel,  but  was  not  able  to  do  so  in  time  for  this 
court;  (defendant  makes  affidavit  of  C  C  Strawn^  filed  November  7, 
i8P<9,  part  of  this  affidavit  by  reference;)^  that  he  is  informed  and 

1.  Omitting  the  caption  and  signa-  every  effort  in  their  power  to  be  ready 

ture,  C.  C.  Strawn's  affidavit  was  as  for  trial  at  this  time,  consistent  with 

follows:  their  duties   to   other    clients   having 

'*  He  is  of  counsel  appointed  to  de-  causes  in  this  term  of  court;   that  on 

fend  accused  November  7,  1890;  that  Monday,  November  zo,  1890,  the  case 

since  said  appointment  of  the  firm  of  of  Heisner  v.  Illinois  Central  Railroad 

Strawn  and  Norton  they  have  put  forth  Co.,  involving  very  complicated  ques- 
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believes  that  the  matters  concerning  which  said  runner  and  other 
witnesses  will  testify  are  material,  and  that  there  will  be  a  conflict  of 
testimony  thereon,  and  that  the  testimony  of  said  witnesses  will  be 
absolutely  necessary  to  establish  a  reasonable  doubt  in  the  minds  of 
the  jury  of  the  guilt  in  the  premises;  that  said  runner,  and  other 
persons  expected  to  be  procured  by  next  term  of  court,  are  not  absent 
by  the  permission  or  consent  of  defendant;^  that  he  expects  to  pro- 
cure their  testimony  by  the  next  term  of  court,  and  that  this  applica- 
tion is  not  made  for  delay,  but  that  justice  may  be  done.  {Signature 
and  jurat  as  in  Form  No.  6286.) 

FonnNo.  6287.* 

Thomas  Nave     )  j^  ^^^  ^^^^^  ^^^^.^ ^^^ 

Patf^^CLeary.  p^^CVTerm,  i877. 

State  of  Indiana. 
Marion  County. 
Patrick  C.  Leary^  being  duly  sworn,  upon  his  oath  says  that  he  is 


'.    Po- 


tions of  law  and  fact  under  the  drain-  want  of  sufficient  time  to  become 
age  laws,  came  on  for  trial,  and  was  acquainted  with  said  law  and  facts, 
submitted  to  the  jury  at  the  adjourn-  and  considering  the  fatal  result  that 
ment  of  court  on  the  following  Thurs-  may  befall  the  defendant  by  reason  of 
day  evening,  the  jury  returning  a  such  want  of  necessary  preparation, 
verdict  the  next  morning,  and  Strawn  affiant,  in  behalf  of  his  said  firm,  must 
and  Norton  conducted  the  defense  for  beg  of  this  court  to  be  relieved  of  the 
said  company,  and  the  cause  was  very  responsibilities  of  the  case,  unless  fur- 
hotly  contested,  and  during  the  trial  ther  and  sufficient  time  for  said  neces- 
thereof  they  were  wholly  unable  to  sary  preparations  be  granted;  and 
give  any  substantial  attention  to  the  Charles  Lake  informed  affiant  of  the 
case  of  Uie  defendant  North  in  this  in-  facts  set  forth  in  his  affidavit  filed  here- 
dictment;  that  on  Friday,  November  with,  for  the  first  time  last  evening, 
14,  1890,  after  the  verdict  in  said  rail-  November  17,  1890,  about  half-past 
road  case,  the  case  of  Filbert  v.  Lynch  six  o'clock,  and  affiant  immediately 
et  al.,  under  the  Dram-shop  act,  for  loss  communicated  such  facts  to  defendant; 
of  support  by  the  drunkenness  o(  her  that  he  and  his  partner  (Norton)  have 
father,  came  on  for  trial,  and  Strawn  worked  as  diligently  as  the  circum- 
and  Norton  were  of  counsel  for  defend-  stances  above  related  would  permit,  to 
ants  in  that  suit,  which  continued  until  be  ready  for  this  trial,  but  have  been 
the  forenoon  of  the  next  day,  Saturday,  unable  to  do  so,  and  affiant  states  that 
November  15,  1890;  that  the  engage-  this  application  is  not  made  for  delay, 
ments  of  Strawn  and  Norton  in  said  but  that  justice  may  be  done." 
causes  were  long  prior  to  the  present  1,  The  court  said:  **  It  is  impossible 
term  of  this  court  and  their  appoint-  to  discover  any  negligence  in  North  in 
ment  to  defend  accused  in  this  indict-  not  sooner  having  ascertained  the  ex- 
ment,  and  they  were  the  only  counsel  for  istence  of  this  witness,  and  it  appears 
the  company  in  said  railroad  case,  and  that  after  the  information  in  regard  to 
they  could  not  put  those  cases  aside  for  such  witness  was  communicated  to  him 
this  cause;  that  in  the  limited  time  allot-  there  was  not  time  for  his  attorneys  to 
ted  to  them,  under  the  circumstances,  to  find  the  witness.  It  has  never  been 
inquire  into  the  law  and  facts  and  cir-  regarded  necessary  for  the  defendant 
cnmstances  of  this  case,  they  have  to  show  the  same  degree  of  prompt- 
found  that  there  are  several  very  close  ness  and  diligence  in  preparing  for 
and  vital  questions  of  law  and  fact,  trial  at  the  term  at  which  the  indict- 
and  the  charge  being  a  capital  one,  ment  is  returned  as  at  subsequent 
they  are  not  prepared  to  properly  con-  terms." 

duct  the  defense    at    this    term,   and  S.  In  Leary  v.  Nave,  66  Ind.  221.  de- 

coald  not  do  the  defendant  justice  for  fendant's  affidavit,  which  is  therein  set 

878  Volume  5. 


6287.                       CONTINUANCES  AND  6287. 

the  defendant  in  the  above  entitled  cause  ;^  that  he  cannot  safely  ^o 
into  the  trial  of  said  cause  in  this  court  on  this  day  by  reason  of  the 
absence  of  one  Edward  Connelly^  who  is  a  competent,  proper  and 
material  witness  for  him  upon  the  trial  of  this  cause  ;^  that  he  be- 
forth,  was  held  insufficient  in  respect  said  the  court,  **  which  requires  the  affi- 
of  the  diligence  shown.  Some  parts  davit  of  a  physician  to  show  the  sick- 
of  that  affidavit  that  were  apparently  ness  of  a  witness."  Cutler  v.  State.  42 
unobjectionable  are  reproduced  in  this  Ind.  247.  But  see  notes  to  Form  No. 
form  for  the  sake  of  verisimilitude.  6305. 

Heoassityof  Affidavit.  — Horner's  Stat.  S.  Hame  of   WitnMi.~The  affidavit 

Ind.  (1896),  §§  410,  1781,  provide  that  must  show  the  name  of  the  witness  if 

a  motion  to  postpone  the  trial  on  ac-  known.      Homer's    Stat.    Ind.    (1896), 

count  of  the  absence  of  evidence  can  §§  410,  1781.     See  also  supra^  note  i, 

be  made    **only  upon  affidavit  show-  p.  334.     If  unknown,  diligence  to  asccr- 

ing,"  etc.     The  sutute  applies  to  tern-  tain  it  must  be  shown.     Post  v.  State. 

porary   postponements  as   well    as   to  14  Ind.  App.  452.     See  also  the  follow- 

continuances  for  the  term.     Morris  v,  ing  note,  and  for  an  affidavit  showing 

State,  104  Ind.  457,  holding  that  a  mo-  sufficient  diligence  in  this  behalf   see 

tion  to  postpone  a  trial  until  the  next  Form  No.  6286. 

day,   if  not  supported  by  affidavit  or  8.  Xzpeotad  Toitimony  and  Materialltj 

other  affirmative  showing,  is  properly  Thereof. — The  affidavit  must  show  *' the 

overruled.  materiality  of  the  evidence  expected  to 

Beoond  Applloation  for  Same  CavM. —  be  obtained"  and  *' what  facts  he  be- 

One  application  for  a  continuance  on  lieves    the    witness    will    testify     to.*' 

account  of  an  absent  witness  having  Horner's  Stat.  Ind.  (1896),  §§  410,  1781. 

been  refused,  the  affidavit  on  a  second  See  also  supra^  note  7,  p.  335  et  seq^ 

application  at  the  same  term  on  account  Materiality    and    Competenty.  —  The 

of    the    absence    of    other    witnesses  affidavit  must  show   that  the    absent 

should    contain  a    reasonable   excuse  testimony  is  material  and  competent, 

•for  the  failure  of  the  applicant  to  avail  French  v,  Blanchard,  16  Ind.  146.     See 

himself  of  the  last  ground  in  his  first  also  Benson  v.  McFadden,  50  Ind.  431. 

application.     Shattuck    v.    Myers,    13  A  statement  that  a  nonexpert    ^t- 

Ind.  46.  ness  will  testify  that  the  party  was  of 

It  is  error  to  rofdM  a  oontiniuuioo  when  unsound  mind  is  insufficient,  because 

the  affidavit  shows  everything  required  such  testimony  would  not  be  competent 

by  the  statute.     Cutler  v.  State,  42  Ind.  evidence.     That  the  witness  will  testify 

344;  Jenks  V,  State,  39  Ind.  4.  to  certain  specified   facts  must   be    al- 

1.  Who    may   Make   Affidavit.  —  The  leged.     Warner  v.  State,  114  Ind.  137. 

statute  does  not  designate  who  shall  In  Beavers  v.  State,  58  Ind.  530,  it 

make  the  affidavit.     It  may  be  made  by  was  held  that  an  affidavit  in  a  criminal 

an  agent  of  the  party,  without  account-  case  stating  that  the  absent  testimony 

ing  for  the  absence  of  the  principal  or  will  prove  an  alibi  must  show  that  the 

giving  any  other  reason  why  it  was  not  proposed    alibi   will  cover  the    whole 

made  by  him.     *'That  the  agent  is  a  time  when  the  crime  is  alleged  to  have 

stranger  to  the  record  can  make  no  dif-  been  committed. 

ference.     Nay,  for  that  very  reason  his  Statement   of   Facts.  —  The    affidavit 

statements  under  oath  are  entitled  to  should  state  specifically  the  facts,  and 

greater  consideration  than  if  made  by  not  merely  legal  conclusions,  to  which 

the  interested  party  himself."    Espy  v.  the  absent  witness  will  testify.    Warner 

State  Bank,  5  Ind.  274  (where  the  sub-  v.  State,  114  Ind.  137,  holding  that  the 

stance  of  the  affidavit  is  given),  cited  facts  should  be  so  stated  that  the  oppo- 

with  approval  in  Abbott  v.  Zeigler,  9  site  party  may  admit  them  and  thus 

Ind.    511,   holding    that    an    attorney  avoid  a  continuance.     In  the  same  case 

might  make  an  affidavit  for  a  change  it  was  held  that  if  the  affidavit  states 

of  venue  on  behalf  of  his  client.     See  that  the  absent  party  will  testify    to 

also  Form  No.  6288,  infra.  threats   the  language  used  should    be 

The  iioknois  of  a  witBOis  preventing  stated.     See  also  Miller  v.  Harker,-  96 

him    from    attending    court    may    be  Ind.  234. 

shown  by  the  affidavit  of  any  person  In  French  v.  Blanchard,  16  Ind.  146, 

who  knows  the  fact.     **  We  know  of  no  the  affidavit  was  held  insufficient  where 

principle  of  law  or  rule  of  practice,"  it  averred  merely  that  affiant  expected 
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lieves  said  witness,  if  present,  would  testify  on  the  trial  of  this 

cause  that  (^Here  state  the  facts  to  which  it  is  believed  that  he  will  tes- 

/i/yy     Affiant  further  says  that  he  beliieves  said  facts  to  be  true  ;^  that 

he  is  unable  to  prove  said  facts  by  any  other  witness  whose  testimony 

can  be  as  readily  procured.^ 

Affiant  further  says  that  said  witness  now  is,  and  continually  for 
more  thdin  five  years  last  past  hath  been,  a  resident  of  the  city  of 
Zfu/ianapoliSy  Marion  county,  Indiana-?  that  on  the  ISth^d^y  of  Febru- 

Xq  prove  by  the  absent  witness  "  all  the  jail,  be   tried,  and  probably  be  hung 
tnsttcrisLl    allegations    in    the    second,  unless  he  confessed  his  guilt;  but  if  he 
thir<I     and    fourth  paragraphs  of   his  did    so    confess,   it    would    be    better 
ans'wer. "  for    him,   and    he   might   be  cleared. 
*'  71]  e  material  facts  which  the  statute  ***    That  as   he   is    informed    and 
requires  to  be  set  forth  in  an  affidavit  believes,  said   Stewart   denies   having 
for   SL    cc»ntinuance  cannot  be  supplied  held  out  inducements  for  him  to  con- 
by    me  rely  attaching  to  the  one   pre-  fess;  and  there  was  no  one  person  who 
senteci    s^n  old  affidavit,  however  formal,  was  present  during  all  the  conversation 
wtiicH    hxsLS  served  its  purpose  at  a  pre-  between  this  affiant  and  the  said  Stew- 
vious  t.^Tm.     The  affidavit  must  set  out  art  but  themselves.     The  confessions 
and     a.'v^r  all   the   facts   as  they   then  made  to  said  Stewart  were  the  first  con- 
exist  '^rliich  are  essential  to  support  the  fessions  made  by  this  affiant  in  respect 
»Pplic^t:ion."    Sutherlin   v.  State,    io8  to  the  charge  made  against  him  in  this 
Ind.    39CD,  holding  that  an  affidavit  in  cause,  and  would  not  have  been  made 
^^    following    language    was    insuffi-  but  for  the  inducements  aforesaid.'* 
o^nt :     «  •  Comes  now  the  defendant,  who  1.  Truth  of  Xzpaetad  Testimony.  —  The 
uciQ^  d^uly  sworn  says  that  the  witness  affidavit  must  state  that  the  affiant  be- 
John  F*<3rtcr,  referred  to  in  his  affidavit  lieves  the  facts,  to  which  it  is  alleged 
wK*^^^     attached  and  made  part  hereof,  the  absent  witness  will  testify,  to  be 
jhich  -^w^as  made  at  the  last  court,  as  to  true.     Horner's  Stat.    Ind.   (1896),   §§ 
S*^    »^id  Porter  would  swear  to  and  410,  1781.     See  also  supra,  note  2,  p. 
wnicH        ijy    agreement    is    made    part  342. 

^^^^»     Is,  as  he  now  learns  for  the  first  S.  Unablo  to  Ptoto  Faots  by  Other  Wlt- 

p^^»       ^tc,  **  that  the  evidence  of  said  noMM.  —  The  party  making  the  affidavit 

"^^    is  very  material  as  the  court  will  must  state  that  *•  he  is  unable  to  prove 

^    y   ^-^c  affidavit  hereto  attached."  such  facts  by  any  other  witness  whose 

PP*^<^ved  Form. — The   following  is  testimony  can  be  as  readily  procured." 

Ig^*^«"^^t  from  an  affidavit  by  the  de-  Horner's  Stat.  Ind.  (1896),  §§410,  1781. 

jj^l?***^    in  a  criminal  case  which  was  See   also  supra,  note  2,    p.    343.     For 

j«^.    ^^'Aftcient  in  Gro^s  v.  State,  2  Ind.  cases  enforcing  this   requirement  see 

^]j*  *         A^illiam  Gross,  the  defendant  in  Miller  v.  Harker,  96  Ind.  234;  Sutherlin 

form  *^^^**  makes  oath  that    he  is  in-  v.  State,  108  Ind.  390;  French  v.  Blan- 

^Q^j  ^^     and    believes    that  the  prose-  chard,  16  Ind.    146.     But  the  statute 

^li  J^^  Attorney  intends  to  produce  as  a  does  not  mean  that  a  party  shall  be 

Q^  S^^^    against  this  affiant  one  John  compelled  to  resort  to  his   own  teSti- 

jli*          i^^*"^*  ^^^  ^^  purpose  of  proving  mony  where  he  knows  the  facts  as  well 

^{q      ^His  affiant  made   certain  admis-  as  the  absent  witness.     Ransbottom  v. 

CT\r^    ^^^  his  guilt  with  respect  to  the  State,  144  Ind.  250;  Fox  v,  Reynolds, 

indi  ^  ^^ith  which  he  is  charged  in  the  24  Ind.  46. 

th^^^^'^^nt.     This  affiant  further  says,  8.  Sosidenoe  ofWltaesi.  —  The  affidavit 
^^id  ^^^^  admissions  as  he  did  make  to  must  show  the  **  residence  of  the  wit- 
ihe    j^^^wart  were  induced  by  raising  ness,  if  known."     Horner's  Stat.  Ind. 
conf    ^^^^  ^^  ^^^^  affiant  if   he  should  (1896),  §§  410,  1781.     See  also  supra, 
fe^Y^'l^    his  guilt,  and  by  exciting  his  note  i,  p.  334.  Merely  stating  that  a  sub- 
til        '^    he  should   not  confess.     That  poena  for  the  witness  was  issued  to  the 
W^^^Jp^<^ts   to    prove  by  one  Andrew  sheriff  of  a  certain  county  is  not  a  suf- 
^f^     ^**^p,  who  was  present  when  this  ficient  averment  of  residence.    Beavers 
tY^^^**^  niade  the  admissions  alluded  to,  v.  State,  58  Ind.  530,  where  the  report 
3^^     ^o   induce    him    to  confess,   said  contained  extracts   from  the  affidavit. 
WX  a>?5^  ^°      ^^'*  affiant  that  he  would  If  the  residence  of  the  witness  is  un- 
^^Ui  half  an  hour  be  taken  out  of  known,  the  affidavit   must  show  that 

875  Volume  5. 


6288.  CONTINUANCES  AND  6288. 

ary^  i877,  he  caused  a  subpoena  to  issue  out  of  the  office  of  the  clerk 
of  this  court,  directing  and  commanding  said  witness  to  appear  and 
testify  as  a  witness  for  this  affiant  upon  the  trial  of  said  cause;  that 
said  subpoena  was  on  said  day  placed  in  the  hands  of  the  sherifif  of 
said  Marion  county  to  be  senred,  and  that  said  sheriff  on  the  19th 
ddij  oi  February,  i877,  returned  said  subpoena  not  found;  that  said 
witness  is  absent  from  this  court,  and,  as  affiant  is  informed  and  be- 
lieves, is  now  in  the  city  of  Lafayette  temporarily;  that  affiant  was 
ignorant  of  the  fact  that  said  witness  was  absent  from  Indianapolis 
until  the  return  of  the  subpoena  as  above  mentioned,  and  it  was  then 
too  late  to  procure  the  attendance  of  said  witness  or  his  deposi- 
tion upon  this  trial  ;^  that  affiant  believes  the  testimony  of  said 
witness  can  be  procured  within  a  reasonable  time;^  that  the  absence 
of  said  witness  has  not  been  procured  by  the  act  or  connivance  of 
the  affiant,  nor  by  any  other  person  or  persons  at  his  request,  nor 
with  his  knowledge  and  consent.' 

Patrick  C.  Leary, 
Subscribed  and  sworn  to  before  me  this  20th  day  of  February^  i877. 

Charles  Porter^  Clerk. 

Form  No.  6a88  / 

sufficient  diligence  has  been  used  to  of  said  county,  and  by  said  sheriff  re- 
ascertain  his  whereabouts.  Wolcott  v.  turned  not  found,"  was  not  sufficient. 
Mack,  53  Ind.  269,  where  the  affidavit  because,  as  the  court  said,  "  it  does  not 
held  insufficient  is  set  forth  in  full,  appear  when  the  subpcena  issued  or 
McKinlay  v.  Shank,  24  Ind.  258,  where  when  it  was  returned, 
the  substance  of  the  affidavit  is  given.  8.  ProbaUUtj  of  Proeniiag  Twtiiiiony.. 
Post  V.  State,  14  Ind.  App.  452.  — The  affidavit  must  show  "the  proba- 

1.  BUigenoa  to  Obtain  Testiinony. — The  bility  of  procuring  the  testimon  y  within 

affidavit  must  show  *' that  due  diligence  a  reasonable    time."      Homer's   Stat. 

has   been  used  to  obtain"  the  absent  Ind.   (1896),  §§    410,   1781.     See    also 

testimony.     Horner's  Stat.  Ind.  (1896),  supra^  notes,  P-  347*     It  is  not  sufficient 

§§  410,   1 78 1.     See  also  supra^  note  5,  for  the  applicant  to  state  that   he  be- 

p.  339.    For  cases  showing  insufficient  lieves  the  testimony  of  the  witness  can 

diligence  to  obtain  the  attendance  of  the  be  procured  within  a  reasonable  time, 

absent  witness  or  his  deposition   see  where  he  gives  no  facts  upon  which 

McDermott  v.  State,  89  Ind.  187,  where  such    belief  is  based,   nor  where   the 

the  witness   resided  out  of  the  state,  facts  stated  do  not  warrant  such  belief. 

Robinson  v.  Glass,  94  Ind.  2x1;  Mugg  Post  v.  State,  14  Ind.  App.  452;  Ohio, 

V.  Graves,  22  Ind.  236;  State  v.  Place,  etc.,   R.  Co.  v.  Dickerson,  59  Ind.   317; 

127  Ind.    194;  Leary  v.   Nave,  66   Ind.  Robinson  v.  Glass,  94   Ind.  211.       See 

221,  where  a  subpoena  was  not  issued  also  Merrick  v.  State,  63  Ind.  330. 
until  the  day  set  for  trial,  on  which        8.  Vot  Abiont  by  OoimiTanoe. —  "The 

point  see  also  Merrick  v.  State,  63  Ind.  affidavit  must  further  show  that  the  ab- 

330;  Ransbottom  v.  State,  144  Ind.  250.  sence  of  such  witness   has  not    been 

The  affidavit  must  show  tiiat  the  ap-  procured  by  the  act  or  connivance  of 

plicant  personally  has  used  due  dili-  the  \^arty  in  a  civil  case;  defendant  in 

gence.     It  does  not  show  a  sufficient  a  criminal  case],   nor  by  others  at   his 

excuse  by  averring  that  his  adversary  request,  nor  with  his  knowledge    and 

had  summoned  the  witness,    Hutts  v.  consent."     Homer's  Stat.  Ind.  (1896), 

Shoaf,  88  Ind.  395.  §§  410,  1781.     See  also  supra,  note    5, 

A  mere  averment  of  due  diligence  \s  in-  p.  345. 
sufficient.     Pence  &.  Christman,  15  Ind.        4.  The  Statatory  Boqulromonti.  — The 

259,  holding  that  an  allegation  that  the  requisites  of  an  affidavit  for  continuance 

party  *^has  used  due  diligence  to  ob-  by  the  defendant  in  a  criminal  case  are 

tain  the    evidence  of  said   [witness],  prescribed  by  Horner's  Stat.  Ind.  (1896), 

having  a  subpoena  issued  to  the  sherm  ^1781.    This  provision  is  nearly  iden- 
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(Precedent  in  Jenks  v.  State,  39  Ind.  4.)* 
suae  of  Indiana  )    jn  the  Z«  Gr«^*  Ci>«iV  Court, 

Steplur^  Jenks.    \  ^'^'^"'  «?•  Term,  i870. 

Personally  came  into  open  conrt  Mary  Jenks^  who,  upon  her  oath, 
says  that  she  is  the  sister  of  the  defendant;  that  George  Rockwell  is, 
as  she  believes,  a  material  witness  for  the  defense;  that  he  is  a  phy- 
sician who  has  resided  in  Ontario^  in  said  county  of  La  Grange^  where 
the  deceased  Mallow  and  the  defendant  resided,  and  where  the  shoot- 
ing took  place;  that  he  was  well  and  intimately  acquainted  with  the 

tical  with  Homer's  Stat.  Ind.  (1896),  that  he  went  for  him  today  with  a  suit- 

§410,  which  governs  applications  for  able  conveyance;  that  said  Rockwell, 

continuances  in  civil  cases.  being  a  physician,  says  that  he  is  will- 

AppllMtiim  by  Proieeatiiig  Attomtj. —  ing  to  attend  this  court,  but  is,  from 

Homers  Stat.  Ind.  (1896),  §  1782,  pro-  sickness,  unable  to  attend  court  with- 

vides  that  '*  whenever  the  prosecuting  out  endangering  his  life, 

attorney  desires  to  obtain  a  postpone-  A.  Shelden. 

ment  of  the  trial  of  a  criminal  cause  on  Subscribed  and  sworn  to  before  me 

account  of  the  absence  of  any  witness  in  open  court  this  26th  day  of  Decem* 

whose  name  is  indorsed  on  the  indict-,  ber,  1S70.       John  H.  Rerick,  Clerk." 

ment,  such  continuance  shall  be  granted  "State  of  Indiana  v.  Stephen  Jenks. 

on  his  official  statement  in  manner  and  In  the  La  Grange  Circuit  Court,  Ko- 

form  as  specified  in  the  preceding  sec-  vember  Special  Term,  1870. 

tion,"  which  is  quoted  above  in   this  Personally  appeared  in  open  court, 

note;  '*  but  the  defendant  may  require  Joseph  D.  Farrall,  and  upon  oath  says 

the  same  to  be  in  writing."  that  he  and  John  Morris  are  th ^  attor- 

1.  For  a  case  holding  that  the  prose-  neys  of  the  defendant;  that  at  the  time 

cnting  attorney's  affidavit  made  an  in-  the  trial  of  this  cause  was  commenced 

sufficient  showing  of  diligence  to  secure  he  was    informed    and    believed  that 

the  testimony  of  the  absent   witness,  George  Rockwell,  the  person  mentioned 

see  State  v.  Place,  127  Ind.  194.  in  the  affidavit  of  Mary  Jenks,  was  then 

The  defendant  was  prosecuted  for  in  usual  health;  that  he  knew  he  was 
murder  and  convicted,  and  a  new  trial  a  material  witness  for  the  defendant, 
was  granted  because  of  a  refusal  to  al-  and  had  him  duly  subpoenaed;  that 
low  a  postponement  on  this  affidavit,  since  the  trial  began,  as  he  is  informed 
The  witness  was  in  good  health  when  and  believes,  the  said  Rockwell  was 
the  trial  commenced  and  had  promised  suddenly  taken  ill,  and  has  been  ever 
to  attend,  but  was  suddenly  taken  sick  since  confined  to  his  house;  that  he  can- 
so  that  he  was  unable  to  attend.  not,  without  imminent  danger,  leave 

For  a  finm  of  mafldaTit  hald  loAeieiit,  his  house  or  attend  this  court  as  a  wit- 
but  which  would  now  be  defective  for  ness;  that  this  affiant,  from  personal 
omitting  some  of  the  formal  averments  conversation  with  said  Rockwell,  be- 
required  by  the  statute  now  in  force  and  lieves  that  the  facts  as  set  forth  in  the 
cited  in  the  preceding  note,  see  Gross  affidavit  of  said  Mary  Jenks  can  be 
v.  State,  2  Ind.  136.  proven  by  said  Rockwell. 

Aooompaiiylag  AAdaviti.  ^- Accompa-  J.  D.  Farrall. 

nying  the  foregoing  affidavit  were  the  Subscribed  and    sworn    to    in  open 

three  following  affidavits.    They  seem  court,  this  26th  day  of  December,  1870. 

to  have  had  no  weight,   however,  in  Tno.  ti.  Rerick,  Clerk.'* 

the  determination   of   the  case  by  the  **  State  of  Indiana  v.  Stephen  Jenks. 

supreme  court :  In  the  La  Grange  Circuit  Court,  No- 

*' State  of  Indiana  v.  Stephen  Jenks.  vember  Special  Term,  1870. 

In  the  La  Grange  Circuit  Court,  Special  Personally  appeared  in  open  court 

December  Term,  1870.  John  Morris,  one  of  the  attorneys  for 

Personally  appeared  in  open  court  said  defendant,  who  upon  his  oath  says 

Avery  A.  Shelden,  and  upon  his  oath  that  at  the  commencement  of  this  trial 

says,  that  George  Rockwell,  mentioned  he  was  informed  that  George  Rockwell, 

in  the  affidavit  of  Mary  Jenks,  is,  he  the  person  mentioned  in  the  affidavit  of 

believes,  unable  to  attend  this  court;  Mary  Jenks,  would  be  present  during 
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defendant  at  the  time  of  said  shooting,  and  had  been  so  acquainted 
with  him  for  some  three  years  prior  thereto;  that  he  had  been,  for  more 
than  two  years  prior  to  said  shooting,  the  physician  of  the  defend- 
ant, and  as  such  had  prescribed  from  time  to  time  for  the  defendant 
during  said  period;  that  said  Rockwell  has  told  on  two  occasions, 
once  in  August,  i87(?,  and  agj^in  about  the  19tA  inst.  (November)  that 
the  defendant  had  been,  in  the  opinion  of  said  Rockwell^  ever  since  he, 
the  S2i\^  Rockwell^  had  lived  in  Ontario^  insane;  that  she  believes  said 
fact  can  be  proven  by  the  said  Rockwell.  She  further  says  that  she 
believes  that  it  can  be  proven  by  said  Rockwell  that  the  defendant, 
for  a  period  of  more  than  two  years,  was  suffering  at  times  from 
severe  headache;  that  he  frequently  complained  of  a  pain  in  his  fore- 
head; that  he  was,  during  said  period,  moody  and  depressed;  that  he 
believed,  without  cause,  that  his  neighbors  and  others,  such  men  as 
JohnB,  Jfoufe^  Samuel  P.  Williams ^  and  others,  who  did  not  know  him, 
were  combined  against  him  for  the  purpose  of  injuring  him;  that  the 
belief  as  to  said  conspiring  was  false,  and  not  founded  upon  any 
process  of  reasoning;  that  he  also  believed  that  he  was  enabled  by 
superhuman  power  to  read  men's  thoughts;  that  he,  defendant,  stated 
to  Rockwell  on  the  day  of  the  shooting  and  within  twenty-Jive  minutes 
of  the  time  at  which  Mallow  was  killed,  that  he  shot  him  because  he 
was  compelled  to  shoot  him;  that  God  had  required  him  to  do  it. 
Said  affiant  further  says  that  she  believes  said  facts  to  be  true;  that 
the  said  Rockwell  has,  as  she  believes,  been  duly  subpoenaed  to  attend 
this  court  as  a  witness;  that  he  is  not  now  in  attendance;  but  is,  and 
has  been,  ever  since  the  defense  began,  confined  to  his  house  by 
sickness;  that  he  cannot  now  leave  his  house  without  danger.  She 
further  states  that  she  is  informed  and  believes  that  the  said  Rockwell 
will  be  able  in  the  course  of  five  or  six  days  to  be  present  in  court, 
and  testify.  She  further  says  that  she  has  personally  seen  and  talked 
with  said  witness,  and  knows  that  he  is  not  absent  through  the  advice, 
consent  or  connivance  of  the  defendant,  nor  through  the  advice  and 
consent  of  others  with  the  defendant's  knowledge,  or  by  his  consent. 
She  further  says  that  she  believes  the  defendant  to  be  now  insane, 
and  therefore  she  makes  this  affidavit  on  his  behalf. 

Mary  Jenks. 
Subscribed  and  sworn  to  in  open  court  this  fidth  day  of  December ^ 
iS70. 

Jno,  IT,  Rerick^  Clerk. 

Form  No.  6289.* 

the  trial  of  said  cause  as  a  witness  for  affidavit  of  Mary  Jenks  can  be  proven 
and  on  behalf  of  the  defendant;  that  by  said  Rockwell;  that  they  are  mate- 
he  understood  he  had  been  duly  sub-  rial,  and  that  some  of  the  facts  cannot 
poenaed  as  a  witness,  and  that,  as  he  be  proven  by  any  other  witness  as  fully 
was  then  informed,  he  was  well  and  as  by  said  Kockwell. 
able  to  attend;  that  had  he  known  that  [John  Morris.] 
said  Rockwell  would  not  be  able  to  at-  Sworn  to  in  open  court,  November 
tend  as  a  witness,  he  would  not  have  26,  1870. 

consented  to  go  into  the  trial  of  said  John  H.  Rerick,  Clerk." 

cause;  that  from  the  information  which        1.  The  form  given  in  the  text  com- 

affiant  has  obtained  from  others,  he  be-  bines  the  two  affidavits  for  a  continn- 

lieves  that  the  facts  as  set  forth  in  the  ance  filed  by  the  defendant  in  State  v. 
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State  of  lowa^        \ 
Marshall  CoMnty.]^^'    • 

I,  John  N.  Daitfty  being  sworn,  say  that  I  am  defendant;^  that  I 
cannot  safely  proceed  to  trial  at  the  present  term  by  reason  of  the 
absence  of  material  witnesses;  that  the  names  of  said  witnesses  are 
Joseph  Dakiriy  Harriet  Dakin^  Edward  Dakin  and  Andrtiv  Dakin-^ 
that  their  present  whereabouts  are  unknown  to  me;  that  they  resided 
until  very  recently  in  Liberty  township,  Marshall  county,  lowa^  and 
had   resided  in  said  township  nearly  two  years,  and  in  said  county 
nearly  twenty  years;  that  said  Harriet  Dakin  is  wife  of  s2a^  Joseph 
Dakin  and  said  Edward  and  Andrew  are  their  sons,  and  residing  all 
in  one  family ;  that  they  removed  from  said  Liberty  township  on  or 
about  Xh^  fourteenth  day  of  October ^  i87<9,  with  the  intention,  as  I  am 
informed  and  believe,  to  go  to  Jewell  county,  Kansas-^  that  their 
intention  to  so  remove  before  the  present  term  of  this  court  was  not 
known  to  me ;  that  I  did  not  learn  or  know  or  have  any  information 
of  their  departure  or  intention  to  depart  before  the  present  term  of 
this  court  until  the  morning   of  Saturday^  the  twenty-sixth  day   of 
October y  i87<?,  when  I  first  learned  that  they  had  gone;  that  I  saw 
and  conversed  for  a  moment  with  said  Joseph  a  short  time  before 
he  went   away,  in  the  presence  of  several  parties,  at  the  door  of 
the  jail  in  this  county,  through  the  wicket;  that  I  had  opportunity 
to  do  no  more  than  barely  speak  to  him,   and  told  him  I  would 
want  him   as  a  witness   on   the   trial   of  the  case;  he  replied  that 
the   case   would   not  be   tried   here,   and   that    he  would   not    be 
needed  at  the  next  term  of  this  court;  that  it  was  then  my  inten- 
tion, and  I  believe  he  knew  of  it,  to  apply  for  a  change  of  venue; 
that   I   did  not  then  know  whether   my  trial  would  come  at   this 
term  of  the  court  and  did  not  know  or  expect  he  intended  to  leave 
here  immediately  and  before  this  court  would  convene;  that  I  did  not 
have  said  witness  subpoenaed  because  I  did  not  then  know  whether 
said  cause  would  be  tried  at  this  term  of  court  or  when  it  would  be 
tried,  and  because  I  supposed  that  as  they  resided  in  the  county  I 
could  procure  their  attendance  upon  a  few  hours'  notice,  and  because 
I  expected  my  application  for  a  change  of  venue  would  be  granted; 
that  I  was  surprised  my  application  for  said  change  of  venue  was 

Dakin,  52  Iowa  595,  where  it  was  held  v.  Savery,  4  Iowa  241;  State  v,  Nash,  7 

reversible  error  to  deny  the  application  Iowa  347;  State  v.  Barrett,  8  Iowa  536; 

for  a  continuance.     The  defendant  was  State  v.  FaiTT,  33  Iowa  553. 

indicted  for  a  murder  alleged  to  have  1.  Who   may   Xaks    Affldavit.  —  The 

been  committed  on  March  27th,  1878.  motion  '*  must  be  founded  on  the  affi- 

He  was  brought  to  trial  at  the  October  davit  of  the  party,  his  agent,  or  at- 

term,  1878,   and  on    October  28th  h^  torney."     Miller's  Anno.   Code   Iowa 

filed  his  motion  for  continuance,  sup-  (1890),  §  2750. 

ported  by  affidavit,  and  on  the  follow-  8.  Vames  and  Basideiioat.  —  The  affi- 

ing  day  filed   an   additional  affidavit,  davit  must  state  the  name  and  resi- 

which,  as  above  stated,  is  substantially  dence  of  the  witness,   "or  if  that  be 

incorporated  herein.  not  known,  a  sufficient  reason  why  not 

For  other  cases  in  which  it  was  held  known."    Miller's    Anno.   Code   Iowa 

that  the  showing  for  a  continuance  on  (1890),  §  2750,  subd.  i;  State  v.  Tilgh- 

the  ground  of  absent  witnesses  was  man,  6  Iowa  496.    See  also  supra^  note 

sufficient    to    constitute    it    reversible  i,  p.  334. 
error  to  overrule  the  motion,  see  Welsh 
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refused  by  the  court,  and  that  my  trial  would  come  on  this  term,  and 
because  of  all  said  matters  I  did  not  have  subpoenas  issued  for  said 
witnesses.^  That  I  expect  to  proye  by  said  witnesses  Edward  and 
Andrew  the  following  facts  :*  On  the  evening  of  the  alleged  murder  of 
John  K,  Siaugh  they  were  at  my  barn  looking  for  a  horse  that  had 
formerly  been  owned  by  me,  and  which  they  expected  to  find  at  my 
barn,  and  that  on  their  return  I  accompanied  them  together  to  their 
father's  house,  a  distance  of  about  five  miles  from  my  residence,  and 
from  the  place  where  the  body  of  John  K.  Stough  was  found  the  next 
morning;  that  in  company  with  them  I  started  on  horseback  —  all  on 
horseback  —  from  my  barn  early  in  the  evening,  at  or  before  eight 
o'clock;  that  we  went  out  directly  to  their  father's,  Joseph  JDakin^s 
house;  that  I  remained  there  a  few  minutes  for  the  purpose  of  seeing 

1.  Diligoioe   to    Obtain    TMtlniony. —  Bell,  49  Iowa  440;  State  v.  Haydeh,  45 

The  affidavit  must  state  **  efforts,  con-  Iowa   11;  State  v,  Spurbeck,  44  Iowa 

stituting    due    diligence,   which    have  667;  Chicago,  etc.,  R.  Co.  v.  Heard,  44 

been  used  to  obtain   such  witness  or  Iowa  358;  Finch  v,  Billings,  22   Iowa 

his  testimony."     Miller's  Anno.  Code  228;  State  v.  Cross,  12  Iowa  66;  Thurs- 

lowa  (1890),  §  2750,  subd.  2,  and  '*a  ton  v.  Cavenor,  8  Iowa  155;  Widner  v. 

continuance  shall  not  be  granted  for  Hunt,  4  Iowa  355;  State  v,  Belvel,  89 

any  cause  growing  out  of  the  fault  or  Iowa  405. 

negligence  of  the  party  applying  there-  8.  Faets  and  Xattrialitj.  ^-  The  affida- 

for."    Miller's  Anno.  Code  Iowa  (1890),  vit  must  state  **  what  particular  fact,  as 

§  2749.  distinguished   from  legal  conclusions, 

*' It  is  not  sufficient  to  State  generally  the   affiant    believes  the  witness   will 

that  due  diligence  has  been  used;  but  prove."      Miller's    Anno.   Code    Iowa 

the  affiant  should  set  forth  and  specify  (1890),   §  2750,  subd.  3;  Chicago,  etc., 

what  has  been   done,   that  the  court  R.  Co.  v.  Heard,  44  Iowa  358;  State  v. 

may  judge  of  the  diligence.'*    Brady  Tilghman,  6  Iowa  496.    See  also  supra^ 

V,  Malone,  4  Iowa  149.     See  also  State  note,  7,  p.  335  et  seq, 

V,  McDonough,  (Iowa,  1897)  73  N.  W.  The  facts  expected  to  be  proved  must 

I^cp.  357,  and  supra^  note  5,  p.  339.  be  stated  with  such  certainty  and  dis- 

"A  party  is  held  to  more  care  and  tinctness  that  the  opposite   party,  by 

diligence  to  procure  by  deposition  the  admitting    that    the    witness    will    so 

testimony  of  a  witness  who  is  a  non-  testify,  may  avoid  a  continuance  of  the 

resident  and  beyond  the  process  of  the  case.     A  statement  that  the  party  ez- 

court  than  he  is  required  to  employ  in  pects  to  prove  all  the  allegations  in 

the  case  of  a  resident  witness  who  is  his   pleading  is  too  general.     Olds  v. 

not  likely  to  be  beyond  the  process  of  Glaze,  7  Iowa  86;    Jackson  v,  Boyles, 

the  court."     Peck  v,  Parchen,  52  Iowa  64  Iowa  428. 

46,  where  the  averments  of  the  affidavit  Materiality,   —  The    affidavit    must 

in   respect    to    diligence,   which   were  show  that  the  facts  are  material   and 

held  insufficient,  are  set  forth  at  length;  relevant.     State  v.  Falconer.  70  Iowa 

Friske  v,  Berryhill,  10  Iowa  203.  416;    Finch  v.   Billings,  22  Iowa  228; 

If  the  affidavit  states  that  the  absent  State  v,  Bennett,  52  Iowa  724. 
witness  is  sick,  it  should  also  appear  Thus,  in  State  v.  Williams,  8   Iowa 
that  his  sickness  was  not  known  to  the  533,  the  court  said,  in  commenting  ad- 
party  in  time  to  take  his  deposition,  versely   on   the  defendant's    affidavit: 
Adams  v.  Peck,  4  Iowa  551.  **  It  was  necessary  for  the  defendant 

An  affidavit  stating  that  a  subpoena  to  connect  the  testimony  expected  to  be 

has  been  issued  should  also  state  the  given  by  the  absent  witness  with  the 

date  when   it  was    issued.      State  v.  offense  with  which  the  defendant  was 

Farrington,  90  Iowa  673.  charged." 

For  other  cases  where  it  was  held  The  court  will  not  presume  that  the 

that  sufficient  diligence  was  not  shown  testimony  will    have  any  more   rele- 

see  Hardin  v,  Iowa  R.,  etc.,  Co.,  78  vancy  to  the  issue  than  is  shown  by 

Iowa  726;  Foster  v.  Hinson,  76  Iowa  the  facts  stated  in  the  affidavit.     State 

714;  George  v.  Swafford,  75  Iowa  491;  ».    Falconer,   70    Iowa   416;    State    ». 

Argall  V.  Pugh,  56  Iowa  308;  State  v.  Clark,  69  Iowa  196. 
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if    I   could  purchase  a  horse  from  Joseph^  and  between  eight  or  nine 

o^olock — nine  probably  —  near  nine^  I  left  his  house;  that  when  they 

osLTixe.  to  my  barn  I  was  there  at  the  barn  and  was  preparing  to  go  to 

y^i^s^h  DakirCs^  getting  my  horse  ready  for  that  purpose,  and  that  my 

wife  w^as  there  with  me  at  the  time;  that  I  also  expect  to  prove  by 

sa.icl   Andrew  ^n^  Edward  Dakin  that  as  they  were  approaching  my 

residence  on  the  evening  referred  to  they  met  the  deceased  {Stough) 

ox\\y  SL  short  distance  from  my  residence;  that  said  Staugh  was  on  foot 

goin^  in  a  direction  from  my  residence,  and  in  the  direction  in  which 

the  l>ody  was  found  the  next  morning;  that  I  expect  to  prove  said 

fac^s  t>y  each  of  said  witnesses  and  do  not  know  of  any  other  witness 

or  i^i^oesses  by  whom  I  can  prove  the  same  facts,^  except  that  I  can 

prove    by  my  wife  that  I  was  at  the  barn  when  they  came,  and  by 

fos^^A^  Dakin  and  his  wife  that  I  was  at  their  house;  that  I  expect  to 

prove  by  Joseph  Dakin  that  between  the  hours  of  «^^/and  nine  o'clock 

of  the   evening  of  the  night  on  which  John  K,  Stough  was  killed,  I  was 

at  his   liouse;  that  he  and  his  wife  had  retired  to  bed  before  I  arrived 

there  ;   that  I  called  him  up  and  I  conversed  with  him  a  few  minutes 

abou^  purchasing  a  horse  from  him,  and  then  left  about  nine  o'clock 

or  before.     That  I  expect  to  prove  by  said  Harriet  Dakin  that  she 

kne^r  Ttiy  voice  and  heard  me  call,  and  heard  me  speaking  with  her 

husband,  who  stood  in  the  door  with  the  door  open;  that  I  also  stood 

near  tbe  door;  that  it  was  about  nine  P.  m. 

T'hat  I  am  advised  by  counsel  said  facts  are  material ;  that  said  facts 
^^^  ^rue,^  and  I  do  not  know  of  any  other  witnesses  by  whom  all  of 
said  facts  can  be  proved;  that  this  application  is  not  made  for  delay 
merely^  but  that  justice  may  be  done;  that  I  expect  to  be  fully  able 
^^  procure  the  testimony  of  said  witnesses  by  their  personal  attend- 
ance or  by  their  depositions  by  the  next  term  of  this  court;'  that  it 
has  been  impossible  for  me  since  I  learned  that  they  had  left  the 
county    to  procure  their  depositions,  and  that  I  do  not  know  at 
th^^^^^  where  their  depositions  could  be  conveniently  taken,  nor  that 
mey  could  be  taken  at  all  before  their  arrival  in  Kansas\  nor  am  I 
^^^^>nly  advised  as  to  the  particular  locality  where  they  will  go, 
except  that  it  is  understood  by  their  friends  that  they  have  gone  to 
J^u/^//  county,  Kansas, 

|3l  ^o    Othflr  WitaeM   to  Prove  Same  believes  the  facts  to  be  true  to  which 

j^*^*^^Thc  affidavit  must  state  that  it  is  alleged  the  absent  witness   will 

nes  ^^**>*  *'  knows  of  no  other  wit-  testify.      MiUer's    Anno.    Code    Iowa 

pj^*  ^y  "Whom  such  facts  can  be  fully  (1890),  §  2750,  subd.  3.    See  also  Jiy/ra, 

(iBor^^"**     Miller's  Anno.   Code    Iowa  note  2,  p.  342. 

t^^^*   %  3750,  subd.  3;   Thompson  v,  8.  Belief  that  Testimony  oan  be  Fro- 

g  Iq^^^»  II  Iowa  193;  State  v.  Williams,  oured. —  The  affidavit  must  state  "facts 

-*^^*-   533.     Sec  also  supra^  note  2,  p.  showing  reasonable  grounds  of  belief 

J*    .^^  that  his  attendance  or  testimony  will  be 

^^^  jj^eijii  y^  Savery,  4  Iowa  241,  it  procured  at  the  next  term."    Miller's 

lli^^    *^cld   (Stockton,    J.,    dissenting)  Anno.  Code  Iowa  (1890),  §  2750,  subd. 

^^^    ^^    affidavit  concluding  with  the  i;  State   v.   Farrington,  90  Iowa  673. 

jjijj^^nt  that  affiant  knows  of  no  per-  Sec  also  supra,  note  3,  p.  347. 

iviW^       whom  such  facts  can   be  "  <w  A  mere  statement  of  belief  without 

^^<^    proved "  was   a  sufficient    com-  showing  facts  to  warrant  it  is  insuffi- 

%^^  ^i(l>  the  statute.  cient.     State  v.  Rorabacher,  19  Iowa 

*<  Teetlninij  BeUeved  to  be  True.  —  154. 
^ut  aflltiavit  must  state  that  the  affiant 
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That  I  did  not  make  this  application  for  continuance  on  the  second 
day  of  the  term  because^  it  was  not  then  certain  that  the  cause  would 
be  tried  at  this  term,  and  for  the  reason  that  I  did  not  then  know  of 
the  absence  or  intention  to  be  absent,  of  the  four  witnesses  named  in 
my  original  affidavit;  that  after  the  determination  of  the  motion  for 
a  change  of  venue,  on  Saturday^  the  sixth  day  of  the  term,  I  sent  for 
my  attorneys  to  consult  with  them  in  reference  to  the  matter  of  ask- 
ing  for  a  continuance  on  account  of  the  absence  of  said  witnesses 
and  other  matters  pertaining  to  my  defense,  when  I  learned  that  H. 
C.  Henderson  and  Janus  Allison^  ray  attorneys,  who  have  had  principal 
charge  of  my  defense,  were  absent,  Mr.  Allison  procuring  affidavits 
to  support  the  change  of  venue,  and  Mr.  Henderson  in  attendance  at 
the  U,  S,  Circuit  Court  at  Des  Moines^  and  Mr.  Merriman^  my  other 
attorney,  who  has  had  very  little  to  do  with  my  defense  in  this  case, 
was  engaged  in  the  trial  of  a  cause  in  this  court,  and  was  unable  to 
give  any  attention  to  my  case.  I  had  no  other  attorneys  employed 
in  the  case,  and  was  unable  to  procure  the  preparation  of  a  motion 
and  affidavit  for  continuance  until  the  date  hereof,  and  that  I  have 
caused  said  application  to  be  made  as  soon  as  practicable  after  I 
learned  that  it  would  be  necessary  to  make  the  same;  that  I  sent  for 
my  attorneys  early  this  morning  and  informed  Mr.  Henderson^  who 
came  to  the  jail  to  see  me,  of  the  absence  of  said  witnesses,  and  the 
necessity  of  making  an  application  for  a  continuance,  and  the  same 
was  thereafter  made  as  soon  as  practicable. 

[John  N.  Dakin, 

Sworn  to  before  me  and  subscribed  in  my  presence  by  John  N. 
Dakin,  this  28th  day  of  October,  iS78, 

George  Jones,  Clerk  of  District  Court.] 

Form  No.  6290.' 

(Precedent  in  State  v.  Painter,  40  Iowa  298.)* 

1.  Ezeose  for  Delay  in  Tiling  XotioiL. —  Iowa  618;    Bays  v.  Herring,  51  Iowa 

**The   motion   must  be  filed    on    the  286;  Chicago,  etc.,  R.  Co.  r.  Heard,  44 

second  day  of  the  term  if  it  is  then  cer-  Iowa  358;    Lucas  f.  Casady,  12  Iowa 

tain  that  it  will  have  to  be  made  before  567,  holding  it  reversible  error  to  con- 

the  trial,  and  as  soon  thereafter  as  it  tinue  a  case  on  an  affidavit  defective  in 

becomes  certain  that  it  will  so  need  to  this  particular. 

be  made,  and  shall  not  be  allowed  to  be  If  the  motion  is  filed  during  the  term 
made  when  the  cause  is  called  for  trial,  and  it  does  not  appear  by  the  record  on 
except  for  cause  which  could  not,  by  what  day  of  the  term  it  was  filed,  it  will 
reasonable  diligence,  have  been  before  be  presumed  on  appeal  in  favor  of  the 
that  time  discovered;  and  if  made  after  ruhng  of  the  court  denying  a  continu- 
the  second  day  of  the  term  the  affida-  ance  that  it  was  not  filed  in  time  where 
vit  must  state  facts  constituting  an  the  affidavit  alleges  no  excuse  for  de- 
excuse  for  the  delay  in  making  it.*'  lay.  Woolheather  v.  Risley,  38  Iowa 
Miller's  Anno.  Code  Iowa  (1890),  486. 
§  2752.  8.  See  the  notes  to  Form  628^,  supra^ 

For  cases  where    an   affidavit  filed  State  v.  Miller,  65  Iowa  60,  is  a  case 

after  the  second  day  of  the  term  was  where  an   affidavit  for  a  continuance 

held    defective    for    not    alleging    an  was  filed  \iy  the  prosecuting  attorney 

excuse    for  the   delay    see     State    v,  and  the  motion  properly  sustained. 

McDonough,  (Iowa,    1897)   73    N.   W.  8.  On  appeal  by  the  state  it  was  held 

Rep.  357;  Bell  V,  Chicago,  etc.,  R.  Co.,  to  be  error  to  refuse  a  continuance  until 

64  Iowa  321;    Randall  v.   Fockler,  52  the  next  day  on  this  affidavit. 
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State  of  Iowa,      ) 
Mof^^^  County,  j 

I,  C.  H,  Lewisy  on  oath,  depose  and  say  that  I  am  District  Attor- 
ney, ¥^  Judicial  District,  lowa^  and  the  attorney  for  the  State  in  each 
of  tl^e  above  entitled  actions.  Thaty.  C  Hollister  2SiA  John  Fowler 
are  ruaterial  witnesses  on  the  part  of  the  State,  without  whose  testi- 
Vkorxy  I  cannot  safely  proceed  to  trial  in  said  actions,  or  either  of 

tliem. 

That  after  the  indictments  in  these  cases,  and  on  the  18th  day  of 
Jtg.fy^  i87^  I  procured  a  subpoena  to  be  issued  from  the  office  of  the 
Cleirlc  of  this  Court  for  said  witnesses  in  each  of  said  cases.  And 
tliat:  on  the  18th  day  oi  July^  i87^  the  said  subpoenas  were  duly  and 
legj'a-l  ly  served  upon  each  of  the  witnesses,  Hollister  and  Fowler ^  at 
ITar-^^ison  county,  lowa^  as  will  more  fully  appear  by  reference  to  the 
retu  irxis  on  the  subpoenas  filed  in  this  court  in  the  above  entitled  cases, 
to  Twrl-fcich  reference  is  here -made. 

Tl^at  said  witnesses,  and  each  of  them,  have  failed  to  attend  upon 
this  crourt,  in  obedience  to  said  subpoenas.  That  said  witnesses,  and 
eaclx  of  them,  now  reside  at  Missouri  Valley ^  Harrison  county,  lowa^ 
dist^iit  about  forty  miles,  and  that  said  witnesses  are  at  home, 
^  t^l^  is  affiant  is  informed  and  believes.  And  that  their  attendance 
^^,  ^s  I  believe,  be  had  at  this  term  of  court,  and  on  tomorrow 
"^?'"xiing,  by  attachment.  Though  I  have  no  positive  assurance  that 
said  ^tnesses  will  be  present  on  tomorrow,  or  at  this  term  of  this 
courtly 

-^J^d  I  further  depose  and  say  that  said  witnesses  can  be  held  to 
testify  in  each  of  said  cases  at  the  next  term  of  this  court, 
^'^^^d  I  further  state  that  I  expect  to  prove  by  the  witness  y<7i4« 
Y^'^^^^r  that  he  purchased  of  the  defendant,  Ed,  Lindley^  the  property 
"^sor-ibed  in  the  indictments  herein.  That  he  purchased  the  said 
'^L^F^^rty  on  the  day  after  the  same  was  stolen.  That  said  property 
^t^er^    purchased  was  in  the  possession  of  the  defendant  Lindley,  and 


ther   defendants    herein.      That   this  defendant  Lindley  had 


^^^ted  the  property  after  he  arrived  at  the  town  of  Missouri  Valley ^ 


jjj  ^rrison  county,  where  said  Fowler  then  resided  and  was  engaged 

(^^•"^  butcher  business.    And  that  said  Lindley  moved  the  cattle  from 
jj^^     Palace  where  he  stole  the  same  to  the  town  of  Missouri  Valley  in 
w^'^ight-time,  and  in  a  secret  manner. 

^^^^^X^  I  further  state  that  I  expect  to  prove  by  the  witness  J,  C,  Hoi- 

VC^U*^  that  he  came  by  purchase  into  the  possession  of  an  animal 

^^^cJien  by  defendant  at  the  time  the  cattle  described  in  these  indict- 

>  ^ents  were  stolen.      And  that  said  witness  will  identify  said  defend- 

^  ant  as  the  party  who  had  said  animal  on  the  day,  or  soon  after,  said 

\  property  was  taken. 

And  I  further  state  that  I  believe  all  of  the  above  stated  facts  to 
be  true.  And  that  I  know  of  no  other  witness  by  whom  the  same 
can  be  fully  proved. 

C.  H.  Lewis, 
Sworn  to  before  me  and  subscribed  in  my  presence  by  C,  H,  LewiSy 
J  this  Usi  day  of  July,  1 87^. 

I  John  K,  McKaskey,  Clerk  of  District  Court 
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Form  No.  629 z.i 
(Precedent  in  Sute  v.  Maddox,  Z17  Mo.  670. )* 
In  the  Circuit  Court  of  Shelby  county,  Missouri^  April  term,  \Z92, 

1.  Veoeiiitj  of  Oftth  or  AffldaTit.  —  A  that  he  had  a  subpoena  for  the  wit- 
motion  to  continue  a  cause  on  the  part  nesses  in  this  county  issued  and  deliv- 
of  the  defendant  on  account  of  the  ered  to  the  sheriff;  that  he  has  not  had 
absence  of  evidence  must  be  supported  time  since  the  filing  of  said  indictment 
by  oath  or  affidavit.  Mo.  Rev.  Stat,  to  get  said  witnesses  from  Audrain  and 
(1889),  g  4181.  Montgomery  county  here;  that  he  be- 
As  to  the  necessity  of  an  affidavit  lieves  he  would  prove  by  said  absent 
unless  the  state  consents  that  the  state-  witnesses  that  defendant  was  at  Joseph 
ment  may  be  upon  oath  orally  see  Farrow's,  three  or  four  miles  off,  when 
State  V.  Reilly,  4  Mo.  App.  394.  the  alleged  offense  was  committed;  and 

By  ProMoatiag  Attorn^  in  Bolialf  of  he  further  says  that  such  statements  are 

SUrto. — "If  the  application  for  a  con  tin  u-  true;  that  he  has  no  witness  present, 

ance  is  by   the  state,  the  prosecuting  nor  does  he  know  of  any  other  witness 

attorney  shall  state  in  writing,  under  or  witnesses  by  whom  he  can  prove  the 

his  oath  of  office,  and  according  to  his  same  facts;  that  he  has  not  had  time  to 

best  information  and  belief,  the  same  procure  the  attendance  of  said  absent 

facts  required  to  be  stated  in  the  affida-  witnesses;  that  he  expects  to  have  them 

vit  of  the  defendant.*'    Mo.  Rev.  Stat,  present  at  the  next  term  of  this  court; 

(1889),  §  4x82.  that  the  continuance  is  not   asked  for 

For  the  substance  of  an  affidavit  by  vexation  or  delay  merely,  but  in  order 

the    prosecuting  attorney,  which    was  that  a  fair  trial  may  be  had,  and  com- 

held  to  be  insufficient  in  its  statement  plete  and  substantial  justice  done;  that 

of  what  the  absent  witness  would  tes-  the  evidence  of  said  witnesses  is  mate- 

tify  to,  see  State  v,  Plnnell,  93  Mo.  480.  rial;  that  he  cannot  prove  the    same 

8.  The  defendant  in  this  case  was  in-  facts  by  any  other  witness  whose  testi- 

dicted  for  robbery  in  the  first  degree  mony  can  be  procured  at  this  term  of 

and     convicted.      A    new    trial    was  court." 

granted  for  refusing  a  continuance,  the        In  State  v.  Bradley,  90  Mo.  e6o,  the 

court  remarking  that  "  the  defendant's  defendant  was  charged  with  assaulting 

affidavit  meets  every  requirement    of  and  cutting  one  Petty  with  a  knife.    A 

section  4181,  Revised  Statutes   1889."  new  trial  was  granted  because  of  a  re- 

This  section  contains  almost  the  same  fusal  of  continuance  on   his  affidavit, 

provisions  as  the  section  prescribing  the  omitting  caption,  signature  and  jurat, 

requirements  of  affidavits  for  continu-  as  follows: 

ances  in  civil  cases.     See  notes  to  Form       "  Thomas  Bradley,  being  sworn,  states 

No.  6272,  supra,  that  he  cannot  sa/ely  go  to  trial  at  this 

Other  ApproTOd  Forms, —  In   State  v,  term  of  court  for  the  want  of  material 

Farrow,  74  Mo.  532,  the  defendant  was  testimony  that   is  absent  without  his 

indicted  for  robbery,  and  it  was  held  connivance,  or  approval,  and  that  this 

reversible  error  to  refuse  his  application  application  is  not  made  for  vexation  or 

for  a  continuance  on  November  X4th,  delay,  but  for  the  purposes  of  justice, 

1881,  which  was  supported  by  an  affi-  and  that  if  a  continuance  be  granted  him 

davit,  omitting  caption,  signature  and  he  can,  as  he  verily  believes,  procure 

jurat,  as  follows:  said  testimony  by  the  next  term  of  this 

*' That  he  cannot  safely  proceed  in  court.     The  name  of  the  absent  witness 

the  trial  of  said  cause  in  the  absence  of  is    Walter   Billings,    who    has,   up   to 

the  following  witnesses,  who  are  absent  within   two  months,   lived   in  Greene 

without  connivance,  knowledge  or  con-  county,  near  this  affiant;  at  that  time 

sent,  to  wit:  Henry   Baysinger,   Mrs.  he  moved  into  the  city  of  Springfield, 

Henry  Baysinger,  Buck  Dareaux,  and  and  affiant  has  been  under  the  impres- 

Caleb   Berry;   that   Buck  Dareaux  re-  sion  all  the  time  that  he  still  lived  in 

sides  in   Montgomery    county,    Caleb  said  city.     Affiant  caused  a  subpoena  to 

Berry  in  Audrain  county,  and  the  others  be  issued  for  him  a  few  days  ago,  and 

in   Callaway    countv,    Missouri;    that  placed  same  in  the  hands  of  the  sheriff 

the  indictment  in  said  cause  was  only  of  Greene  county,  and  verily  believed 

filed  herein  on  the  12th  of  this  month  that  the  sheriff  would  find  and  serve 

and  found  at  present  term  of  this  court;  him  immediately  with  said  subpoena, 
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The  defendant,  Morgan  Maddox,^  comes  and  moves  the  court  to 
grant  him  a  continuance  in  this  cause  to  the  next  term  of  this  court, 
and  as  grounds  of  this  motion  states  the  following:  ♦  ♦  ♦» 

The  defendant  states  that  Malinda  Maddox^^  the  wife  of  the 
defendant,  Morgan  Maddox^  is  a  material  witness  on  behalf  of  the 
defendant,  Morgan  Maddox,  in  this  cause.  That  her  residence  is  at 
the  town  of  Huntington  in  jRalls  county,  Missouri^  where  she  now  is.^ 
That  on  the  night  of  the  twenty-fifth  day  of  August,  iS9^,  the  said 
Malinda  Maddox  had  an  abortion  or  miscarriage  about  twelve  o'clock 
on  said  night.  She  then  had  a  severe  chill  and  her  temperature 
arose  to  one  hundred  and  five  degrees,  her  pulse  was  one  hundred  and 
fifty^  she  showing  and  having  all  the  symptoms  of  septicaemia,  result- 
-ing  from  the  absorption  of  a  putrid  foetus  and  its  membranes.  She 
is  now  confined  to  her  room,  and  nearly  all  the  time  in  her  bed, 
under  the  order  of  her  physician,  and  it  is  the  opinion  of  her  physi- 
cian, S.  Mattox^^  a  regular  registered  and  practicing  physician,  who 
is  now  attending  her,  and  who  has  been  attending  her  since  the 

but  on  yesterday  evening  affiant  was  held  good  see  State  v,  Lewis,  74  Mo. 

informed  bv  the  sheriff  that  he  could  225. 

not  find  said  Walter  Billings.    That  if  The  affidavit  which  was  set  forth  and 

the  said   witness  was  here  he  would  approved  in  State  v,  Maguire,  69  Mo. 

testify  as  follows:  '  My  name  is  Walter  197,  was  drawn  under  a  statute  differ- 

Billings.    I  know  Arch  Petty  and  the  ing  in  some  particulars  from  the  statute 

defendant.    That  on  or  about  the  8th  now  in  force,  and  omitted  some  of  the 

of  September,  1883,  I  was  present  at  averments  which  would  now  be  neces- 

th:  barn  of  defendant  when  defendant  sary. 

and  Petty  had  a  difficulty.  I  was  stand-  1.   Who    may  Hake  .Affidavit.  —  An 

ing  near  them.     They  came  walking  **oath  or  affidavit  of  the  defendant  or 

through  the  barn;  the  defendant  was  some  reputable  person  in  his  behalf "  is 

whittling  with  his  knife    on  a  small  required.   Mo.  Rev.  Stat.  (1889),  g  4x81. 

stick;  when   they  got  near  the    front  2.  Here  followed  a  statement  as  a 

part  of  the  barn,  I  learned  from  their  first  ground  for  continuance  that  one  of 

conversation  that  they  were  quarrelling  the  defendant's  counsel  could  not  be 

about  a  bill.    Petty  claiming  that  de-  present  at  this  term  of  court,  etc.,  as 

fendant  owed  him  five  dollars  for  re-  shown  in  Form  No.  6262. 

moving     a    dead    horse  —  defendant  8.  Fame  and  Baridwioa  of  Witaesi.  — 

.claiming  that  the  contract  price  was  The  affidavit  must  give  the  name  of  the 

two  and  one-half  dollars.     Petty  got  witness  and  ''where  he  resides  or  may 

very  angry  and  finally  caught  hold  of  be."    Mo.  Rev.  Stat.  (1889),  §  4181.    See 

defendant    and     threw    him     around  also   supra^   note  i,  p.   334.     In   Stall 

against  the  side  of  the  bam,  and  held  v.  Mitchell,  98  Mo.  657,  the  affidavit 

him  there  with  his  left  hand,  which  was  was  criticised  because  it  did  not  give 

on  defendant's  coat  collar,  or  hold  of  the  name  of  the  witness,  although  it 

his  throat,  and  with  his  right  hand  he  stated   that  his   name  was   unknown, 

reached  back    to    his    hip    pocket    as  And  in  State  v.  Underwood,  76   Mo. 

though   he  was  reaching  for  a  pistol.  630,  it  was  held  defective  because,  al- 

Defendant  had  told  Petty  to  let  him  go,  though  it  disclosed  that  the  defendant 

and  defendant  then,  with  his  knife  that  knew  the   names  of  the  witnesses,  it 

was  still    open,    reached    round    and  failed  to  give  the  name  of  any  of  them, 

under  and  cut  Petty  on  his  right  arm.'  and  because  it  did  not  state  the  resi- 

Affiant  knows  that  said  absent  witness  dence  of  the  witnesses  or  that   their 

will  so  testify,  because  said  witness  has  residence  was  unknown, 

so  informed  affiant.    Affiant  knows  of  4.  The  affidavit  was  accompanied  by 

no  witness  that  he  can  so  well  prove  a  certificate  of  this  physician,  which 

•  the  facts  above  set  forth  as  he  can  by  will  be  found  in  Form  hfo.  6305.    That 

•  the  said  Billings,  and  that  affiant  be-  sickness  is  best  established  by  the  affi- 
lieves  said  testimony  to  be  true."  davit  of  a  physician  see  Smith  v.  Smith, 

•  for  the   substance  of  another  form     132  Mo.  686. 
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time  of  the  said  abortion,  that  it  would  not  be  safe  for  her,  under 
the  most  favorable  circumstances,  to  leave  her  home  under  six  weeks 
from  the  time  said  abortion  took  place.  And  this  affiant  says  her 
condition  is  such  that  it  would  not  be  safe,  under  the  most  favorable 
circumstances,  for  her  to  leave  her  home  and  be  present  at  the  trial 
of  this  cause  under  six  weeks  from  the  time  said  abortion  took  place. 

This  affiant  further  says  that  said  McUinda  Maddox  has  been  so  ill 
ever  since  said  abortion  that  she  could  not  give  her  deposition  in 
this  cause  without  endangering  her  life.  That  this  cause  was  set  for 
trial  in  this  court  in  November^  iS91,  at  the  October  term,  i8Pi,  of  this 
court,  on  the  twenty-third  d^y  of  November y  iS91. 

That  this  defendant  caused  a  subpoena  to  be  issued  from  the  office 
of  the  clerk  of  this  court  on  the  thirteenth  day  of  November^  i8Pi,  for 
said  McUinda  Maddox^  and  placed  said  subpoena  in  the  hands  of  the 
sheriff  of  RcUls  county,  Missouri^  for  service  on  said  witness. 

That  said  subpoena  was  duly  served  on  said  McUinda  Maddox^  during 
said  trial,  by  the  said  sheriff  on  the  twenty-fifth  day  of  November^ 
i89i,  in  Ralls  county,  Missouri^  and  that  said  McUinda  Maddox  obeyed 
said  subpoena  and  appeared  in  this  court  at  said  time  in  this  cause, 
and  after  a  severance  as  to  the  defendants,  Maddox  and  Whitecotten^ 
testified  on  behalf  of  the  co-defendant,  Frank  IVhitecotten^  on  his  trial 
at  said  term  of  this  court,  and  that  the  trial  of  this  cause  had  been  by 
this  court  regularly  continued  from  the  said  last  mentioned  term 
until  this  time,  and  it  was  the  duty  of  said  witness  under  the  statute 
to  attend  as  a  witness  on  behalf  of  this  defendant  on  the  trial  of  this 
cause  at  the  time  without  further  subpoena.^ 

1.  DUigenoe  to  Obtain  TMtlnioiiy. — The  For  criminal  cases  where  the  applica- 

affidavit  must  show  due  diligence,  and  tion  was  properly  denied  for  want  of 

state  what  diligence  has  been  used  to  sufficient  diligence  see  State  v.  Howell, 

obtain  the  testimony.     Mo.  ReT.  Stat.  T17M0.  307.  where  the  affidavit  is  given 

(1889),  §4181.   See  xw/ra,  note  5,  p.  339.  substantially  in  full;  State  v.  Tatlow, 

The  averments  of  the  affidavit  must  136  Mo.  682;  State  v.  Murphy,  46  Mo* 

be  construed  most  strictly  against  the  430;    State    v.    Mitchell,   98   Mo.    657, 

affiant.     Langener  v,   Phelps,  74  Mo.  where  the  affidavit  is  given   in    full; 

190,   where   the   affidavit,  pronounced  State  v.  Hays,  24  Mo.  369;  State  v.  Car* 

insufficient,  was  given  in  full,  the  court  ter,  98  Mo.  176;  State  v.  Banks,  izS  Mo. 

saying:     "  Not  a  particle  of  diligence  117;  State  v.  Dusenberry,  112  Mo.  277; 

was  used  by  the   plaintiff  (applicant).  State  v.  Bums,   54  Mo.  274;   State  v. 

The  witness  lived  in  a  foreign  jurisdic*  Bryant,  93  Mo.  273;  State  v,  Lange,  59 

tion,  yet  no  effort  was  made  to  be  ready  Mo.  418,  where  the  affidavit  is  given  in 

for  trial  by  taking  his  deposition;  nor  full;  State  v.  Lawther,  65  Mo.  454;  State 

when  he  came  within  the  jurisdiction  of  v.Whitton,  68  Mo.  91;  State  v.  Krin^,  74 

the    court  was  any  subpoena    served  Mo.  612;  State  v,  Emory,  79  Mo.  461; 

upon  him."  State  v,  Wilson,  85  Mo,  134;  State  v» 

For  civil  cases  where  sufficient  dili-  Good,  132  Mo.  114;  State  v,  Pagels,  9a 

gence  was  wanting  see  English  «/.  Mul-  Mo.  300;  State  v.  White,  126  Bio.   591, 

lanphy,  I  Mo.  780;  Hamiltonsf.  Moody,  where  the  affidavit  stated  that  a  sub- 

21  Mo.  79;   Cline  ».  Brainard,  28  Mo.  poena  was  served  on  the  **~  day  of 

341; State zf.  Bennett,  31  Mo. 462;  Harris  April."      "For  aught    that  appears," 

V,  Powell,  56  Mo.  App.  24;  Schultz  v.  said  the  court,  **  it  may  have  been  on 

Moon,  33  Mo.  App.  329;  Pier  v,  Hein-  the  very  day  of  the  trial  or  the  day 

richoffcn,   52    Mo.    333;    Wood   v.  St.  before. 

Louis,  etc.,  R.  Co.,  58  Mo.  109,  where  For  a  case  where  the  affidayit  dis- 

the  affidavit  is  given  in  full.     Leabo  v.  closed  sufficient  diligence  see  State  v. 

Goode,  67  Mo.  126;  Blair  v,  Chicago,  Walker,  60  Mo.  274. 

etc.,  R.  Co.,  89  Mo.  383.  On  a  second  applicadon,  on  accotuU 
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That  ssdd  McUinda  Maddox  will  testify  on  the  trial  of  this  cause,  if 
present,  as  follows:^  "I  am  the  wife  of  the  di^itnA^SiX. Morgan Mad-^ 
dox^  and  was  his  wife  on  the  twenty-first  ddiy  oi December^  iSOO^  at  the 
time  of  the  alleged  robbery  oi  Leland  McElroy^  and  was  living  with 
said  Maddox  as  his  wife  at  his  home  in  the  town  of  Huntington^  Mo,^ 
about  one  and  a  half  miles  from  the  place  of  said  alleged  robbery." 

That  she  was  at  home  all  of  the  afternoon  and  evening  and  night 
oi  SQxd  December  21y  iS90, 

That  this  defendant,  at  the  hour  of  six  o'clock  in  the  evening  of 
ssAd  December  Sly  iS90y  was  present  at  his  and  her  home  in  said  town 
of  Huntington,  and  took  supper  there  shortly  after  said  hour,  and  that 
said  Morgan  Mcuidox  remained  at  their  said  home  from  said  hour  of 
six  o'clock  on  said  evening  until  the  hour  of  eight  o'clock  on  the  night 
of  said  December  SI,  iS90,  at  which  last  mentioned  time  Maj'e  Mad- 
dox announced  to  the  witness  and  said  Morgan  Maddox,  at  their  said 
home,  that  Leland McElrqy  had  been  robbed  on  said  night,  except 
for  a  space  of  time  not  exceeding  twenty  minutes,  and  that  during  said 
twenty  minutes,  said  Morgan  Maddox  was  going  to  attend  to  their 
horses. 

That  said  Morgan  Maddox  was  not  absent  from  said  house  longer 
than  said  space  of  twenty  minutes  from  said  hour  of  six  o'clock  until 
after  said  Morgan  Maddux  was  notified  at  his  home  of  said  robbery. 

That  the  testimony  of  Leland  McElroy  and  Mary  McElroy,  who  are 
in  attendance  on  this  court  as  witnesses  for  the  prosecution  in  this 
cause,  will  be  that  said  robbery  of  said  Leland  McElroy,  with  which 
said  defendant  stands  charged,  occurred  between  the  hour  of  six 
o'clock  and  ^jg^^  o'clock  on  said  December  21,  iS90,  in  the  evening  of 
said  day,  about  one  and  a  half  miles  from  the  said  home  of  the  said 
defendant 

That  the  testimony  of  said  Malinda  Maddox,  as  above  set  forth, 
tends  to  prove  and  does  prove  a  complete  alibi  for  this  defendant  as 
to  said  robbery. 

of  the  coatinued  absence  of  a  witness  same  particularity  as  was  necessary  be- 

who  had  been  subpoenaed  prior  to  the  fore  the  supreme  court  ruled  that  the 

first  application,  the  affidavit  ought  to  state  could  not  deprive  the  defendant 

show   Uiat  the  applicant  has  applied  of  a  continuance  by  admitting  what  the 

for  an  attachment  to  compel  the  at-  absent  witness  will  testify  to.     State  v. 

tendance  of  the  witness.     State  v.  An-  Strattman,  loo  Mo.  540,  where  the  sub- 

drews,  76  Mo.  loi.  stance  of  the  insufficient  affidavit  is  sec 

1.  Stetemsnt   of    XzpMted   Tsttlniony  forth. 
and  Xatcriali^  Thanot  —  The  affidavit        A  mere  statement  that  the  evidence 

mnst  show  the  materiality  of  the  ex-  is    material    is    insufficient.    State  v, 

pected  testimony  and  what  facts  the  Strattman,  100  Mo.  540;  State  v,  Pagels, 

applicant    believes    the    witness     will  92  Mo.  300. 

prove.     Mo.  Rev.  Stat.  (1889),  S  4i8i.        If  the  evidence  will  not  be  relevant 

See  also  supra^  note  7,  p.  335  et  sea.  except  on  the  issue  of  insanity,  the  affi- 

"Such  an  application  must  be  drawn  davit  must  state  that  insanity  is  a  pro- 
more  carefully  than  a  pleading  and  posed  defense.  State  v,  Pagels,  92  Mo. 
most  state  the  facts  relied  on  specifi-  300;  State  v.  Bryant,  93  Mo.  273;  State 
callyand  not  mere  conclusions  of  law."  v.  Mitchell,  98  Mo.  657. 
State  V,  Good,  132  Mo.  114.  See  also  If  the  facts  stated  show  that  the  evi- 
State  V.  Hilsabeck,  132  Mo.  357,  and  dence  would  be  immaterial  or  irrelevant, 
particularly  State  v.  Pinnell,  93  Mo.  the  application  will  be  denied.  State  v, 
480.    It  must  state  the  facts  with  the  Dale,  89  Mo.  579. 
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•  That  the  testimony  of  said  LelandMcElroy^  as  the  prosecuting  wit- 
ness in  this  cause,  will  be  that  said  Morgan  Maddox  was  present  at 
the  time  and  place  of  said  robbery,  participating  therein 

That  the  testimony  of  Malinda  Maddox^  as  above  set  forth,  is 
material  to  the  issue  of  this  cause  on  behalf  of  the  defendant,  Mor- 
gan  Maddox, 

That  this  defendant  has  used  due  diligence  to  obtain  the  testimony 
of  said  Malinda  Maddox^  on  this  trial  of  this  cause.  That  the  testi- 
mony of  said  witness  can  be  procured  on  the  trial  of  this  cause  by 
and  at  the  next  term  of  this  court,^  and  that  said  Malinda  Maddox 
will  prove  facts  as  above  set  forth,  and  this  defendant  believes  said 
facts,  as  above  set  forth,  as  said  witness's  testimony  are  true,*  and 
that  this  defendant  is  unable  to  prove  said  facts  by  any  other  witness 
whose  testimony  can  be  as  readily  procured, ^  and  that  said  witness, 
Malinda  Maddox^  is  not  absent  by  the  connivance,  procurement  or 
consent  of  this  defendant,*  and  that  said  Malinda  Maddox  is  absent 
from  this  trial  solely  because  said  witness,  Malinda  Maddox^  is  sick 
and  unable  to  attend  at  the  trial  of  this  cause,  and  that  this  appli- 
cation for  continuance  is  not  made  for  vexation  or  delay  merely,  but 
to  obtain  substantial  justice  on  the  trial  of  this  cause.^ 

Morgan  Maddox. 
State  of  Missouri^  \ 
County  of  Shelby.  )  ^^' 

Morgan  Maddox^  the  above  named  defendant,  being  duly  sworn,  on 


1.  Probability  of  Proonrixig  Testimony,  mony  can  be  as  readily  procured." 
—  The  affidavit  must  show  '*  the  proba-  Mo.  Rev.  Stat.  (1889),  §  4181.  State  v. 
bility  of  procuring  his  testimony  and  Aired,  115  Mo.  471;  State  v.  Lett,  85 
within  what  time."  Mo.  Rev.  Stat.  Mo.  52;  State  v.  Heinze,  45  Mo.  App. 
(i88g),  §  4181.     See  also  supra^  note  3,  403.     See  alsoj«/ra,  note  2,  p.  343. 

p.  347.     This  requirement  was  enforced  In  Freleigh  v.  State,  8  Mo.  606,  the 

in  State  v,  Wilson,  85  Mo.  134,  and  State  affidavit  stated  that  there  was  no  other 

V.  Aired,  115  Mo.  471.  witness  in  attendance  by   whom   the 

An  affidavit  stating  that  the  witness  same  facts  could   be  established,  and 

was  "  late  of  this  state,  and  now  out  of  was  held  insufficient  for  omitting  to 

the  state,  and  will  in  all  probability  be  aver  that  the  facts  could  not  be  proved 

back,"    was    insufficient.      Freligh    v,  by  any  other  person  whose  attendance 

Ames,  31  Mo.  253.  could  have  been  procured. 

2.  Belief  that  Testimony  ie  True.  —  The  4.  Witnesi  Hot  Abeent  by  Connivmiioe, 
affidavit  must  state  that  the  applicant  etc.  —  The  affidavit  must  state  "that 
believes  the  facts  to  which  the  absent  the  witness  is  not  absent  by  the  con- 
witness  will  testify  are  true.  Mo.  Rev.  nivance,  procurement  or  consent  of  the 
Stat.  (1889),  §  4181.  See  also  supra,  defendant."  Mo.  Rev.  Stat.  (1889), 
note  2,  p.  342.  For  want  of  this  aver-  §  4181;  State  v.  Bryant,  93  Mo.  273. 
ment  affidavits  were  held  defective  in  See  also  supra,  note  5,  p.  345. 

Slate  V.  Dusenberry,  112  Mo.  277;  State  6.  Application  Hot  Xade  for  Delay,  etc 
•z/.  Bryant.  93  Mo.  273;  State  v.  Aired,  — The  affidavit  must  state  *'that  the 
115  Mo.  471;  State  v.  Underwood,  76  application  is  not  made  for  vexation  or 
Mo.  630.  State  v.  Maguire,  69  Mo.  198,  delay  merely,  but  to  obtain  substantial 
holding  that  this  averment  was  un-  justice."  Mo.  Rev.  Stat.  (1889),  §  41 81; 
necessary  where  the  defendant  had  State  v.  Heinze,  45  Mo.  App.  403. 
pleaded  not  guilty,  was  decided  before  Barker  v.  Patchin,  56  Mo.  241,  where 
the  enactment  of  the  provision  above  the  court  said:  '*  An  affidavit  for  con- 
cited,  tinuance  ought  positively  to  negative 
8.  Unable  to  Prove  Same  Pacts  by  an  inference  that  it  is  made  for  vexa- 
Others.  —  The  affidavit  must  state  that  tion  or  delay."  See  also  JM/ra,  note  7, 
the  defendant  "  is.  unable  to  prove  such  p.  347. 
facts  by  any  other  witness  whose  testi- 
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his  oath  states  that  the  facts  stated  in  the  foregoing  application  for 
a  continuance  are  true. 

Morgan  Maddox, 
Subscribed  and  sworn  to  before  me  this  September  5,  iS9^. 

Frank  Dimmitt^  Clerk. 

Form  No.  6292.^ 
(Precedent  in  State  v.  Metcalf,  17  Mont.  42a)* 

[Sute  of  Montana^         ) 
County  of  Beewerhead,  J 

StaU  of  Montana  plaintiff,  i  j^.^^^^^  ^^^^ 

Paul  Mef^fti^nA^nt.   ]  ^^'^  ^^^^'^'  I^'^*"^*.] 

Paul  Metcalfe  being  first  duly  sworn,  on  oath  deposes  and  says: 
That  he  is  the  defendant  in  the  above  entitled  cause.  That  the 
information  in  said  cause  was  filed  in  this  court  charging  affiant  with 
the  crime  of  murder  on  the  23d  day  of  February,  i8P5,  and  that 
affiant  was  arrested  in  the  state  of  Missouri  on  the  27th  day  of 
December,  i8P5,  and  was  brought  to  Beaverhead  county,  Montana, 
immediately  thereafter  and  lodged  in  the  county  jail  of  said  county, 
where  he  has  ever  since  been,  and  is  now,  confined.  That  ever  since 
affiant's  incarceration  in  jail,  through  the  efforts  of  his  counsel  and 
friends,  he  has  been  preparing  for  this  trial,  as  hereinafter  detailed. 
That  notwithstanding  the  efforts  of  defendant  and  his  friends  to  be 
prepared  for  said  trial,  he  cannot  safely  go  to  trial  at  this  term  for 
the  following  reasons,  to  wit,  the  absence  of  witnesses  and  evidence 
material  to  defendant,  and  which  defendant  has  been  unable  to  pro- 
cure at  this  term  of  the  court.  That  Aiden  Harness  is  a  witness 
material  to  defendant.  That  defendant  could  prove  by  said  Harness^ 
if  present  as  a  witness,  that  the  deceased,  Frank  Hunter,  was  killed 
at  his  saloon,  at  Medicine  Lodge,  in  Beaverhead  county,  on  the  after- 

1.  In  Civil  OaiM. —  Mont.  Code  Civ.  cause  therefor."    Section  201 1  provides 

Proc  (1895X1^1039,  reads   in   part  as  that  **  any  cause  which  would  be  consid- 

follows:  "  A  motion  to  postpone  a  trial  ered  a  good  one  for  a  postponement  in 

on  firrounds  of  the  absence  of  evidence  a  civil  case  is  sufficient  in  a  criminal 

shall    only    be    made    upon     affidavit  case." 

showing  materiality   of  the    evidence  By  the  State, — Section    2012,   Mont, 

expected   to  be  obtained  and  that  due  Pen.  Code  (1895),  provides   that   **the 

diligence  has  been  used  to  procure  it.  state  may  obtain  a  postponement  for  the 

The  court  may  also  require  the  moving  same    reasons    *  *  *    as  the  defend- 

party  to  state   upon  affidavit  the  evi-  ant  and   be  subject  to  the  same   re- 

dence    which    he  expects   to  obtain  "  strictions;  the  county  attorney,  or  any 

Rule  No.  12  of  the   district  court  (4th  one   acquainted   with    the   facts,    may 

Jud.   Dist.)  provides  that  "  the  party  make  the  proper  affidavit." 

applying  for  a  continuance  shall  state  2.     It   was    held   that   the    showing 

in  the  affidavit  the  names  of  the  wit-  made  by  the  following  affidavit  entitled 

nesses  and  the  evidence  he  expects  to  the   defendant  to  a  continuance,   and 

obtain,    otherwise    the    affidavit    and  the  order  of  the  court  denying  his  ap- 

motion  shall  be  overruled."  plication  therefor  was  error.     For  the 

In  Grimiiud  CaMf  —  By  the  Accused. —  requisites  of  affidavits  generally   and 

Mont.   Pen.    Code  (1895),  ^  2010,  pro-  cross-references    to  proper    forms    of 

vides  for  continuances  by  the  defend-  affidavits  under  various  circumstances 

ant  filing  his  affidavit  '*  showing  good  see  the  notes  to  Fo.rm  No.  6272,  supra, 
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noon  of  August  12^  i2>9J^  by  affiant.  That  affiant  and  said  Harness 
earlier  in  the  day  had  been  to  said  saloon,  and  in  company  with  other 
persons  there  present'  had  taken  several  drinks  of  whisky  or  other 
liquor.  That  this  affiant  and  said  Harness  had  left  the  saloon 
together,  and  parted  from  said  Hunter  without  any  difficulty.  That 
after  affiant  and  said  Harness  had  been  gone  some  time,  affiant  dis- 
covered that  he  had  left  his  gloves  at  said  saloon,  and  proposed  to 
return  and  get  thera.  That  said  Harness  and  this  affiant,  in  com- 
pany, and  on  horseback,  returned  to  said  saloon,  and  dismounted 
and  entered  the  same.  That  Metcalf  was  a  little  in  advance  of  and 
to  the  right  of  said  Harness  as  they  entered  into  said  saloon,  and 
that  they  passed  one  person,  called  ^^  Irish  Jack  "  sitting  on  or  near 
the  saloon  doorsteps.  That  no  one  was  in  the  saloon  when  said  Met- 
calf and  Harness  entered  except  Hunter,  That  upon  said  Hunter 
seeing  Metcalf  enter,  and  when  said  Metcalf  was  a  few  feet  within 
said  saloon,  and  three  or  four  feet  from  the  front  door.  Hunter  said 
to  Metcalf  "  Get  out  of  my  saloon,  or  I  will  kill  you,  you  son  of  a 
bitch ;"  to  which  MetccUf  answered  and  said,  "  I  want  my  gloves;  that 
is  all  I  want."  That  as  Hunter  spoke  to  Metcalfe  Hunter  started  to 
go  behind  the  bar  in  said  salo6n,  and  in  doing  so  was  facing  rather 
towards  MetccUf  and  the  front  of  the  building.  Thkt  Hunter  spoke 
in  a  loud,  angry  and  very  threatening  manner  to  MetccUf^  and  was  in 
the  act  of  reaching  under  the  bar,  where  he  always  kept  a  revolver 
or  pistol,  and  at  the  same  time  was  watching  said  Metcalfe  and  was 
slightly  stooping,  and  watching  MetccUf^  with  his  head  above  the 
counter.  That  Hunter's  manner  was  extremely  threatening  and 
menacing;  and  that  while  said  Hunter  was  advancing  towards  said 
Metcalf  y  and  reaching  in  the  direction  of  his  pistol,  said  Metcalf  fired, 
hitting  said  Hunter.  That  no  other  person  was  in  said  saloon,  or 
within  sight  of  the  act,  or  saw  the  shooting,  than  said  Harness  and 
the  affiant,  during  all  of  this  time.  That  said  Harness  would  swear  he 
was  near  Metcalfe  a  little  to  MetccUf  s  left  and  rear,  but  in  full  view 
of  both  Hunter  and  MetccUf,  That  said  Harness  would  swear  that 
he  and  this  affiant  both  knew  Hunter  kept  a  pistol  at  the  place  under 
the  bar  to  which  Hunter  was  advancing,  and  for  which  he  was  reach- 
ing when  he  was  shot  That  said  Harness  would  further  swear  that  he 
knew  the  character  of  Hunter  for  peace  and  quiet,  and  that  he  was 
a  bad  character;  very  quarrelsome  and  dangerous.  That  said  Har- 
ness would  further  swear  that  Hunter  began  the  difficulty  with  Met- 
calf and  was  distant  from  him  only  H  to  16  feet  when  he  was  shot 
by  Metcalfe  and  was  advancing  towards  Metcalf  and  towards  his 
{Hunter's)  pistol.  That  said  Harness  would  further  swear  that  he 
had  known  Hunter  for  some  considerable  time  prior  to  the  shooting. 
That  said  Hunter  was  unfriendly  towards  affiant,  and  that  on  several 
occasions  said  Hunter  had  said  to  Har^uss  that  he  {Hunter')  would 
kill  Metcalfe  and  that  prior  to  the  shooting  of  said  Hunter  said  Har- 
ness had  communicated  to  this  affiant  the  threats  Hunter  had  made  to 
kill  affiant.  That  after  the  said  shooting  the  said  Harness  left  Mon- 
tana with  affiant  and  was  present  with  affiant  at  Metlin's  ranch  a 
short  time  after  the  killing,  and  affiant  says  he  cannot  prove  the 
foregoing  by  any  other  witness.     That  on  the  night  after  the  killing 
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said  Harness  and  this  affiant  left  the  state  of  Montana.  That  as  soon 
as  affiant  was  charged  and  arraigned  for  the  killing  of  Hunter^  through 
the  aid  of  affiant's  brothers  and  his  attorneys,  he  began  inquiries  to 
ascertain  the  whereabouts  of  said  Harness^  and  on  or  about  May 
Si6ih  this  affiant,  through  his  brother  Theodore  Metcalfe  learned  for 
the  first  time  that  said  Alden  Harness  was  in  or  near  the  town  of 
Hortony  Brown  county,  state  of  Kansas^  and  that  said  Harness's  depo- 
sition could  be  taken  in  said  town  and  county;  and  relying  upon 
said  statement  and  information,  the  facts  were  given  to  affiant's 
counsel  and  steps  were  taken  to  procure  the  deposition  of  said  Har- 
ness  before  the  clerk  of  the  District  Court  of  Brown  county,  state  of 
KansaSy  and  on  the  28th  day  of  May^  iS96j  notice  to  take  said  depo- 
sition was  served  on  the  county  attorney  of  Beaverhead  county, 
Montana^  with  interrogatories  attached  thereto.  A  copy  of  same  is 
hereto  attached  and  made  a  part  of  this  affidavit.  That  said  notice 
provided  for  the  taking  of  said  deposition  on  the  8th  day  of  June^ 
iS95.  That  said  deposition  has  not  as  yet  arrived,  and  that  affiant 
cannot  state  positively  whether  said  deposition  has  been  taken,  but 
affiant  has  expected  the  same  to  arrive  in  time  for  this  trial,  but 
whether  it  has  been  taken  or  will  arrive  in  time  for  trial  at  this  term 
affiant  cannot  state.  The  last  information  had  from  the  officer  desig- 
nated to  take  said  deposition  was  that  the  witness  Harness  had  not  been 
found  by  said  officer,  so  that  his  deposition  could  not  be  taken,  but 
affiant  says  that  if  this  cause  is  continued  to  the  next  term  of  this  court 
affiant  verily  believes  that  he  can  have  the  deposition  of  said  Har- 
nessy  or  have  him  present  in  person  as  a  witness.  That  affiant  also 
secured  a  subpoena  for  said  Harness  to  be  placed  in  the  hands  of  the 
sheriff  of  Beaverhead  county  for  service  if  said  Harness  should  return 
or  be  found  in  this  county,  and  the  same  has  been  returned  **not 
found. "  That  this  affidavit  is  not  made  for  delay  merely,  but  is  made 
in  good  faith,  that  affiant  may  have  a  fair  trial  and  that  justice  may 
be  done. 

[Paul  Metcalf. 

Subscribed  and  sworn  to  before  me  this day  of ,  i8 — . 

Calvin  Clark^  Clerk  of  the  District  Court.] 

Form  No.  6293. 

(Precedent  in  Beatrice  Sewer  Pipe  Co.  v.  Erwin,  30  Neb.  87.)' 


[State  of  Nebraska,  ) 


County  of  Gage, 

Thomas  Erwin,  plaintiff,  ) 

against  >  Affidavit  for  Continuance. 

Beatrice  Sewer  Pipe  Company,  defendant.  ) 

State  of  Nebraska,  |  ^c  1 
County  of  Gage.      J  ^^'J 

R.  S.  Bibb,  being  first  duly  sworn,  on  oath  states  that  he  is  the 
attorney  for  the  defendant  above  named."    Affiant  further  states  that 

1.  It  was  held  reversible  error  to  re-    affidavit  ought  to  be  made  by,  or  be  sup- 

fuse  a  continuance  on  this  affidavit.  ported  by  the  affidavit  of,  the  person 

S.  Who   may   Mako   Affidavit.  —  The    who  has  knowledge  that  the  absent  wit- 
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said  defendant  is  a  corporation  organized  under  the  laws  of  th^ 
state  of  Nebraska^  and  doing  business  in  the  city  of  Beatrice^  Gage 
county,  in  said  state,  said  business  being  the  manufacturing  of 
tiling,  sewer  pipes,  brick,  etc.;  that  said  defendant  cannot  safely 
proceed  to  trial  in  the  above  entitled  cause  at  the  present  term  of 
court  on  account  of  the  absence  of  one  Charles  Huggins^^  a  material 
and  important  witness  on  the  part  of  the  said  defendant,  and  that 
said  witness  is  now  a  resident  of  the  state  of  California^  the  exact 
place  in  California  where  said  witness  is  residing  being  unknown  to 
affiant,  although  he  has  made  diligent  inquiries  in  the  endeavor  to 
find  out  the  post-office  address  of  said  Charles  Huggins^  as  have  also- 
the  officers  of  said  defendant;  that  said  Charles  Huggins  formerly 
resided  in  the  city  of  Beatrice^  Gage  county,  Nebraska^  but  left  for 
California  before  the  commencement  of  this  action.  That  the  said 
defendant  expects  to  prove  by  the  said  Charles  Huggins  (who  is  the 
pressman  referred  to  in  plaintifif's  petition)  that*  on  or  about  the  6th 

ness  will  testify  as  stated.     Williams  v,  says  that  he  can  prove  by  each  of  the 

State,  6  Neb.  334.     See  also  supra^  note  said  witnesses  that  this  affiant  has  suf-: 

3.  P-  317.  note  I,  p.  332.  fered   from  hereditary   insanity,    to  a 

1.  The  name  and  residence  of  the  wit-  greater  or  less  extent,  all  through  his 

should  be  stated  if  known.    See  life,  and  that  he  inherited  the  same 


Polin  V,  State,  14  Neb.  540;  Comstock  from  his  mother,   who  was  so  insane 

V.  State,   14  Neb.    205;  jM/ra,   note  i,  for  more  than  twenty  years  next  before 

p.  334.  her  death,  which  occurred  five  years- 

8.  Expected  Testimony  and  Mattoiality  ago,  that  she  was  unable  to  recognize 

Thereof.  — The  facts  to  which  the  absent  any   person    related  to  or  previously 

witness   will    testify   must  be   stated,  known  to  her;  that  for  many  years  be- 

Farmers*,  etc.,  Bank  v,   Berchard,  32  fore  the  twenty  years,  at  which  she  be-' 

Neb.  785;  Williams  V.  State,  6  Neb.  334.  came  so  insane  as  aforesaid,  she  was 

See  also  Hair  v.  State,  14  Neb.  503.  subject  to  temporary  fits  of  insanity,. 

And  it  must  appear  or  be  shown  by  a  during  which  she  did  not  know  what 

proper  statement  that  such  facts  are  she  was  doing,  and  did  not  understand 

material    and    admissible.     Burgo    v,  either  the  legal  or  moral  effect  of  her 

State,  26  Neb.  639;  Clark  v.  Mullen,  16  acts;  that  at  said  time  his  mother  at-^ 

Neb.  481;  Polin  v.  State,  14  Neb.  540;  tempted  suicide.     Affiant  further  says 

Farmers',  etc..  Bank  v,  Berchard,  32  that  during  all  his  life,  -or  the  greater 

Neb.  785.     See  also  j«/rfl,  note  7,  p.  335.  part  thereof,  he  has  lived  outside  the 

Form  of  Affldavit  Held  Insufficient.  —  state  of  Nebraska,  and  has  only  re- 
in Burgo  V.  State,  26  Neb.  640,  where  cently  come  to  live  in  the  city  of  Omaha; 
the  defendant  was  prosecuted  for  as-  that  he  knows  no  one  in  the  city  of 
sault  with  intent  to  kill  and  his  defense  Omaha  who  will  testify  to  the  aforesaid 
was  insanity,  the  following  affidavit  for  facts,  or  any  part  thereof,  and  does  not 
continuance,  omitting  the  formal  parts,  know  any  one  in  the  said  city  who 
was  held  insufficient  for  the  reason,  knows  this  affiant  sufficiently  well  to 
among  others,  that  it  did  not  allege  that  be  able  to  state  what  the  true  facts  are 
the  defendant  at  the  time  of  committing  in  relation  to  the  mental  condition  of 
the  act  was  unable  to  distinguish  right  this  affiant.  He  further  says  that  he 
from  wrong  in  regard  to  that  particular  believes  that  he  can  prove  by  each  of 
act.  "  The  affiant,  Peter  Benjamin  said  witnesses  that  this  affiant  has  been 
Burgo,  says  that  he  is  not  ready  for  trial  for  many  years,  and  that  he  was  at  the 
at  this  term  of  the  court,  because  of  the  time  of  the  assault  complained  of,  un> 
absence  of  the  following  witnesses  able  to  distinguish  right  from  wrong, 
[naming  them],  which  said  witnesses  and  did  not  know  the  legal  or  moral 
all  live  out  of  this  state,  and  who  sev-  effect  or  consequences  of  his  acts.  He' 
erally  reside  at  and  in  the  states  par-  further  says  that  this  affidavit  is  not 
ticularly  and  specially  stated  in  the  made  for  delay,  but  in  order  that  he 
affidavit  of  this  affiant's  attorney,  may  obtain  a  just  and  fair  trial." 
Charles  OfPutt,  filed    herein.    Affiant 
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day  of  September y  iSS7y  he,  the  said  Caries  ffuggins^  was  in  th^ 
employment  of  defendant,  engaged  in  the  running  of  the  press  men- 
tioned in  said  petition;  that  when  the  said  plaintiff  commenced  to 
work  upon  said  press,  in  company  with  said  Charles  Huggins^  the 
said  plaintiff  was  fully  and  completely  and  properly  instructed  as  to 
the  proper  manner  of  performing  the  duties  of  his  position,  and 
avoiding  the  dangers  of  his  said  occupation,  and  that  plaintiff  was 
fully  advised  in  the  premises ;  that  plaintiff  was  injured  by  his  own 
gross  carelessness  and  fault,  and  not  through  the  fault,  carelessness 
or  neglect  of  him,  the  said  Charles  Huggins^  the  defendant,  or  any  of 
the  other  of  its  employees;  that  said  plaintiff  was  injured  by  care- 
lessly thrusting  his  hand  into  the  cylinder  mentioned  when  and 
while  the  piston  therein  was  rising,  notwithstanding  the  fact  that 
said  plaintiff  had  been  instructed  and  warned  to  keep  his  hands  out 
of  said  cylinder  when  said  piston  was  rising,  and  that  immediately 
upon  the  happening  of  the  injury  complained  of  the  said  plaintiff 
stated  in  the  presence  of  the  said  Charles  Huggins  "  that  it  was  his 
(plaintiff's)  own  fault  that  he  had  been  injured.'*  That  he  knows  of 
no  other  person  or  persons  by  whom  the  above  stated  facts  can  be^ 
proven,^  [and  that  he  believes  the  same  to  be  true,]*  and  affiant  fur- 
ther states  that  when  he  was  employed  as  attorney  for  the  defendant^ 
he  supposed  that  the  present  pressman  at  defendant's  works  was  the 
one  who  was  working  there  when  plaintiff  was  injured,  and  that 
it  was  only  a  short  time  ago,  and  since  the  commencement  of  this 
term  of  court,  or  immediately  prior  thereto,  that  he  discovered 
otherwise;  that  this  affiant  and  the  officers  of  said  defendant  having- 
used  due  diligence,  by  making  every  inquiry  possible  ^o  find  the 
whereabouts  of  said  Charles  Huggins^  and  have  asked  all  of  those 
who  would  be  likely  to  know  here  what  his  post-office  address  is,  but 
could  get  no  further  information  than  that  he  was  in  California,'^ 
Affiant  further  says  that  he  expects  to  procure  the  testimony  of  said 
Charles  Huggins  at  the  next  term  of  this  court;*  that  it  would  be  dan- 

• 

1.  Ho  Other  Witnais  to  flame  7aoto. —  Ingalls  v.  Noble,  14  Neb.  272,  where 

In  Burgo  v.  State,  26  Neb.  641,  the  affi-  the    witness    was    in    some    place    in 

davit,  which  is  quoted  in  full  in  the  pre-  Colorado  unknown,  and  the  allegation 

ceding  note,  was  held  defective  because  of    inquiries    made    to    ascertain    hi» 

it  did  not  allege  that  the  same  facts  whereabouts  was  held  too  indefinite  for 

could  not  be  proved  by  other  witnesses,  omitting  to  state  when  and  of  whom 

See  also  Rowland  v.  Shephard,  27  Neb.  the  inquiries  were  made.     For  a  similar 

494:  Johnson   v.    Mills,    31    Neb.    524,  case  see  Comstock  z/.  State,  14  Neb.  205. 

where  the  affidavit  held  sufficient  con-  For  oth^r  cases  of  insufficient  diligence 

tained  this  averment;    and  supra^  note  see  McClelland  v.  Scroggin,   48   Neb. 

2,  p.  343-  141;    Peavy  v,  Hovey,    16    Neb.  416; 

i.  Testimony  Believed  to  be  Tme.  —  Rowland  v,  Shephard,  27  Neb.  494;  and 

The  affidavit  pronounced  sufficient  in  for  cases  where  the  diligence  alleged 

Johnson  V.  Mills,  31  Neb.  524,  contained  was  held  sufficient  see  Hair  v.  State, 

this  averment,  which  is  commonly  in-  14  Neb.  503;  Gandy  v.  State,  27  Neb» 

serted,  and  has  been  held  to  be  neces-  707;    Newman  v.  State,  22   Neb.  355; 

sary.     See  supra^  note  2,  p.  342.  Johnson  v.  Mills,  31  Neb.  524,  where  the 

S.  Sfligonee  to  Obtain  the  Testimony. —  substance    of  the    affidavit    is   given; 

The  statement  of  diligence  *'  should  be  Miller  v.  State,  29  Neb.  437.  See,  gener- 

of  specific  acts  done  or  excuses  for  not  ally,  as  to  averments  of  diligence,  supra 

doing  them,  and  given  with  such  par-  note  5,  p.  339  et  seq. 

ttcttlarly  that  an  indictment  for  perjurv  4.  Szpeotation  of  Procuring  the  Tetti- 

would  lie  in  case  of  iu  being  false.  mony.  —  It  should  be  alleged  that  the 
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gerous  for  defendant  to  proceed  to  trial  in  said. action  without  the 
testimony  of  said  witness,  and  affiant  further  says  that  this  applica- 
tion for  continuance  is  not  made  for  delay,  but  that  justice  may  be 
done.^ 

\R,  S.  Bibb, 
Subscribed  and  sworn  before  me  by  R,  S.  Bibb  this  Jirsi  day  of 
September^  i8<f!9. 

(seal)  Norton  Forier^  Notary  Public  within 

and  for  the  county  of  G<^e^  State  of  Nebraska^ 

Form  No.  6294.* 

SUte  of  South  Dakota^  \  ^^ 
County  of  Lawrence,     \ 

Henry  Frawley^  being  duly  sworn,  upon  his  oath  deposes  and  says: 
I  reside  vaDeadwood^  South  Dakota\  I  am  an  attorney  at  law  by  occu- 
pation, ^  and  am  actively  engaged  in  the  practice  of  my  profession; 
am  the  attorney  for  the  defendants,*  John  Fitzgerald  and  David  Fitz- 
gerald^ copartners  as  John  Fitzgerald  &*  Brother,  defendants  above 
named,  and  have  been  their  attorney  since  April,  iS90.  Affiant  fur- 
ther says:  ThsLt  David  Fitzgerald,  by  occupaition  a  railroad  contractor, 
and  who  now  resides  at  Lincoln,  state  of  Nebraska,^  Charles  McGlave, 
by  occupation  bookkeeper  and  accountant,  and  who  now  resides  at 
Lincoln,  state  of  Nebraska,  John  J,  Cagney,  by  occupation  bookkeeper, 
and  who*  now  resides  at  Flattsmouth,  state  of  Nebraska,  /.  iS".  P.  Weeks, 
by  occupation  a  railroad  civil  engineer,  and  who  now  resides  at  Lin- 
coln, state  of  Nebraska,  and  F,  C  Tucker,  by  occupation  a  railroad 
civil  engineer,  and  who  now  resides  at  Lincoln,  state  oi, Nebraska,  and 
E.  O,  Bailey,  by  occupation  a  clerk,  residence,  Lincoln,  state  of 
Nebraska,  are  material  witnesses  for  the  defendants,  John  Fitzgerald 
&*  Brother  aforesaid,  without  whose  testimony  they  cannot  safely 
proceed  with  the  trial  of  this  action. 

party  expects  to  procure  the  absent  holding  that  the  refusal  of  a  continu- 
testimony  at  the  time  to  which  he  seeks  ance  was  reversible  error, 
to  continue  the  case.  See  Barton  v.  8.  "  Varna,  rerideaee  and  oeeapation  of 
McKay,  36  Neb.  632;  Johnson  v,  MiUs,  the  affiant  and  of  the  witness"  must  be 
31  Neb.  524,  and  supra,  note  8,  p.  345.  stated,  ''unless  the  name  of  the  witness 
And  if  the  witness  is  out  of  the  state  is  not  known,  in  which  case  the  affiant 
or  his  whereabouts  unknown,  facts  shall  state  such  facts,  if  possible,  as 
should  be  alleged  showing  that  there  is  will  establish  the  identity  and  existence 
reasonable  ground  to  believe  that  his  of  the  witness."  Rule  No.  XXIX,  subd. 
testimony  can  be  so  procured.  Row.  i,  of  the  circuit  court  (6th  Jud.  dry- 
land V,  Shephard,  27  Neb.  494;  McClel-  See  further,  as  to  statement  of  name 
land  V,  Scroggin,  4S  Neb.  141;  Polin  v,  and  residence  of  witness,  supra,  note 
State,  14  Neb.  540.  i,  p.  334. 

1.  AppUoatiott   Hot   Hade    for    Delay       4.  Who  may  ICake  Affidavit. — ''  Mo- 

Herely. — See  supra,  note  7,  p.  347.  tions  for  a  continuance  on  account  of 

8.  South  Dakota.  —  Rule  No.  XXIX  of  the  absence  of  witnesses,  in  all  cases, 

the  circuit  court  (6th  Jud.  Cir.).  civil  or  criminal,  must  be  based  upon 

This  form  was  kindly  furnished  by  the  affidavit  of  the   party,   his    agent 

Hon.  Howard  G.  Fuller,  judge  of  the  or  attorney,   except   in  criminal  cases 

supreme  court  of  South  Dakota,  and,  where  the  defendant  is  confined  ii»  jail, 

as  supplemented  by  the  notes,  is  a  copy  when  the  affidavit  may  be  made  by  any 

of  the  affidavit  filed  in  the  circuit  court  person  knowing  the  facts."     Rule  No. 

in  Adams  V.  Grand  Island,  etc.,  R.  Co.,  XXIX  of  the  circuit  court  (6tk  Jud. 

(S.   Dak.    1897)  72  N.  W.    Rep.   577.  Cir.). 
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That  the  material  facts  which  it  is  expected  to  be  proven  by  said 
witnesses,  and  each  of  them,  is  as  follows  {statement  of  facts  expected 
to  be  proved  y^     Afl&ant  further  says,  that  he  believes  the  aforesaid 

1.  Fieti  SzpMted  to  be  Proved.  — The  085,06,  and  that  there  is  not  now  and 

affidavit  must  state  **  the  material  facts  was  not  on  the  31st  day  of  November, 

which  it  is  expected  to  prove  by  said  1890,   any  sum  due    from    said  John 

witness.*'     Rule  No.  XXIX,    subd.  2,  Fitzgerald  &  Brother  to  the  said  A.  H. 

of    the  circuit    court  (6th    Jud.  Cir.X  Fitch  upon  his  said  alleged  contract. 

See  also  fii^a,  note  7,  p.  335.  and  that  in  fact    there  was  due  and 

The  affidavit  continued  as  follows:  owing  and  is  now  due  and  owing  and 

"David  Fitzgerald  had  the  sole  charge  since  the  first  day  of  December,  1890, 

of  the    construction    of  said    railroad  has  been  due  and  owing  from  A.  H. 

during  the  time  the  plaintiff  alleges  he  Fitch  to  John  Fiugerald  &  Brother  the 

worked   upon  section  loi  thereof  and  sum  of  ^,037.96. 

had  personal  charge  of  the  construction        That  John  J.  Cagney  was  the  local 

of  the  line  of  railroad  from  Edgemont,  bookkeeper  upon  said  line  of  railroad 

Fall     River   county,    to    Pennington,  and  assistant  paymaster  of  John  Fitz- 

Lawrence  county,  South  Dakota,  from  gerald  &  Brother  during  the  season  of 

on  or  about  the  15th  day  of  April,  1890,  1890,  and  paid  to  said  A.  H.  Fitch,  upon 

until  the  completion  thereof,  and  that  his  said  contract,  large  sums  of  money 

said  David  Fitzgerald  knows  and  can  and  made  the  entries  in  the  original 

prove  that  the  firm  of  John  Fitzgerald  books  thereof. 

&  Brother  is  not  now  and  was  not  on        That  I.  S.  P.  Weeks  was  the  chief 
the   31st  day  of  November,  1890,  in-  engineer,  who  had  general  charge  and 
debted  to  the  said  A.  H.  Fitch,  in  any  supervision  of  the  construction  of  the 
sum   whatever  under  the  said  contract  entire  line  of  said  railroad  hereinbefore 
under  which  the  said  plaintiff  alleges  mentioned,  and  that  F.  C.  Tucker  was 
he    was  employed  to  and  did  perform  the  division  engineer  under  said  I.  S. 
labor  and  that  the  said  A.  H.  Fitch  total  P.  Weeks  during  the  entire  time  of  the 
value   of  labor    done    under   his  said  construction  of  said  railroad;  that  the 
alleged  contract  was $37,047. 10,  and  no  contract  under  which  the  said  A.  H. 
more,  and  that  the  total  amount  paid  Fitch  is  alleged  by  the  plaintiffs  to  have 
by  said  John  Fitzgerald  &  Brother  to  constructed  the  railroad  mentioned  in 
the  said  A.  H.  Fitch  and  accepted  and  the  plaintiffs  petition  provides,  among 
received  by  said  A.  H.  Fitch  upon  his  other  things,  as  follows: 
said  contract  was  the  sum  of  $4J, 085,06,        *  It  is  also  agreed  that  in  case  the 
and  that  there  is  now  and  was  on  the  engineer  shall  be  of  the  opinion   that 
1st  day   of  December,  1890,  due  and  any  portion  of  the   work  is   not  pro- 
owing  from  the  said  A.  H.  Fitch  to  the  gressing  at  such  rate  as  to  insure  the 
said  John   Fitzgerald    &  Brother    the  completion  of  the  work  according  to 
sum  of  $4,037.96.  the    contract,   then,    if  he    so    elects. 
That  Charles   McGIave  is  now,  and  he  is  herewith^  invested  with  full  power 
was  during  all  the  time  during  which  and    authority,  any    supposed    privi- 
the  plaintin  alleges  he  was  at  work  on  lege  of   contractor    or    subcontractor 
section  loi,  the  general  bookkeeper  of  to  the  contrary   notwithstanding,     to 
John  Fitzgerald  &  Brother,  and  as  such  place  such    force  of  men    and  teams 
had  general  charge  of  all  the  books  of  on  said  work  as  will  in  his  judgment 
original  entry,  receipts,  vouchers,  dates  be  desirable  to  the  quick  completion  of 
of  payment,  and  payments   made  by  said  work,  the  expense  of  which  so  in- 
John  Fitzgerald  &  Brother  aforesaid  to  curred  shall    be    deducted    from    the 
the  said  A.    H.    Fitch    mentioned    in  amount  to  be  paid  to  the  contractor,  or 
plaintiff's  complaint,  and    knows   the  subcontractor.' And  said  contract  under 
fact  and  has  the  written  and  document-  which  said  work  is  alleged  tc  have  been 
ary  evidence  in  his  possession  to  prove  performed  by  A.   H.   Fitch  contained 
and  sustain  that  the  total  value  of  the  among  other  provisions  the  following: 
work  and   labor  performed  by  A.  H.  *  The  quantities   and  amounts  of  the 
Fitch  under  his  said  contract  was  $37,-  several  kinds  of  work  performed  under 
Q47-IO,   and   that  the  said  John  Fitz-  this  contract  shall  be  determined  by  the 
gerald  &  Brother  paid  to  said  Fitch  and  measurement  and  calculation  of    the 
^e  said   Fitch  accepted  upon  his  said  engineer  or  his  assistants  acting  under 
contract  from  them  the  sum  of  $41,-  his  direction,  and  the  said    engineer 
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facts  to  be  true,^  and  that  he  knows  of  no  other  witnesses  by  whom 
such  facts  can  be  fully  proven.*  Affiant  further  says  that  he  believes 
all  the  aforesaid  facts  to  be  true,  and  that  if  said  witnesses  were 
present,  they  will  personally  testify  to  the  same.     {Diligence  to  obtain 

the  witness  or  his  testimony),'^  That  affiant  believes  that  if  this  case  be 

shall  have  full  power  to  reject  or  con-  "  knows  of  no  other  witness  by  whom 

demn  any  and  all  work  which  in  his  such  facts  can  be  fully  proved."     Rule 

opinion  does  not  conform  to  the  spirit  No.  XXIX,  subd.  2,  of  the  circuit  court 

of  this  agreement.     And  it  is  expressly  (6th  Jud.  Cir.).     See  also  supra,  note  2, 

agreed  by  the  parties  of  this  contract  p.  343. 

that  the  measurement  and  determina-  8.  DUlgeuM  to  Obtain  the  Witneii  or 
tion  of  the  quantities  by  said  engineer  or  hif  Testimotty. —  The  affidavit  must  state 
his  assistants  under  his  directions  shall  *' efforts  constituting  due  diligence  to 
be  final  and  conclusive  upon  both  parties  obtain  such  witness  or  his  testimony."^ 
hereto,  and  that  his  decision,  directions  Rule  No.  XXIX,  subd.  3,  of  the  circuit 
and  determinations,  in  the  execution  of  court  (6th  Jud.  Cir.).  See  also  supra^ 
the  work  herein  shall  be  binding  and  note  5,  p.  339  et  seq, 
conclusive  upon  the  parties.'  That  The  affidavit  continued  as  follows: 
said  engineers,  Weeks  and  Tucker,  will  ''Affiant  further  says,  that  on  the22d 
prove  that  the  said  A.  H.  Fitch  did  not  day  of  January,  1894,  this  cause  was  set 
complete  his  work  in  accordance  with,  for  trial  by  said  court  upon  the  8th 
said  contract,  and  that  the  said  engi>  day  of  February,  1894;  that  upon  said 
neers,  Weeks  and  Tucker,  did  elect  22d  day  of  January,  1S94,  affiant  ad- 
that  the  said  A.  H.  Fitch,  in  their  opin-  vised  his  clients  by  letter  directed  to 
ion,  was  not  progressing  in  such  time  as  their  home  in  Lincoln,  Neb.,  and  re- 
would  insure  the  completion  of  said  ceived  in  reply  a  letter  hereto  attached 
work  according  to  the  contract,  and  and  marked  Exhibit  C,  and  made  a 
said  engineers  did  elect  and  place,  part  of  this  affidavit,  and  that  thereafter 
upon  said  work  men  and  teams,  and  to  wit,  on  the  31st  day  of  January,  1894, 
E.  O.  Bailey  kept  time  of  the  num-  affiant  received  another  letter  from  his 
ber  of  days  and  number  of  teams  em-  said  client  in  reference  to  the  witness 
ployed  upon  said  work  so  contracted  to  O.  E.  Bailey,  which  is  hereto  attached 
be  done  by  said  A.  H.  Fitch,  and  that  and  marked  Exhibit  i>,  and  hereby 
the  total  value  of  the  said  work  and  made  a  part  of  this  affidavit;  and  that 
labor  of  the  men  and  teams  elected  to  thereafter,  to  wit,  on  the  4th  day  of  Feb- 
be  placed  upon  said  work  of  said  A.  H.  ruary,  1894,  affiant  received  another 
Fitch  amounted  to  (15,941.45,  and  that  letter  in  reference  to  witnesses  in  this 
the  names  of  the  men  and  the  value  of  case  from  his  said  clients,  which  is 
the  labor  performed  upon  the  work  un-  hereto  attached  and  made  a  part  of  this 
dertaken  to  be  completed  by  said  A.  H.  affidavit  and  marked  Exhibit  E^  and 
Fitch  is  hereto  attached,  marked  Ex-  .  again  on  the  7th  day  of  February,  1894, 
hibit  A^  from  pages  12  to  25  inclusive;  affiant  received  a  telegram  in  reference 
that  the  said  Tucker  and  Weeks  did  de-  to  the  witnesses  in  this  case,  from  his 
termine  the  amount  due  under  said  con-  said  clients,  which  is  hereto  attached 
tract  of  said  A.  H.  Fitch  and  the  value  and  marked  Exhibit  F^  and  hereby 
thereof  in  his  final  estimate,  and  that  made  a,  part  of  this  affidavit.  Affiant 
the  amount  and  value  thereof  was  paid  further  '  says,  that  David  Fitzgerald^ 
and  accepted  by  said  A.  H.  Fitch,  as  Charles  McGlave,  I.  S.  P.  Weeks  and 
aforesaid.  F.  C.  Tucker,  are  unavoidably  detained 

Affiant  further  says,  that  pages  2  to  as  witnesses  in  the  United  States  Cir- 

II,   inclusive,   contain    payments  and  cuit  Court  for  the  State  of  Nebraska,, 

advances  made  to  said  A.  H.  Fitch  on  now  in  session  in  the  city  of  Omaha, 

his  said  contract,   which  is  hereto  at-  for  that  on   the   5th  day  of  February^ 

tached  and  marked  Exhibit  By  1894,  the  case  of  James  Halley,  who  is 

1.  7aoto  Believed  to  be  Tne.  —  *'  That  the  assignee  of  Chamberlain  &  Skinner, 

affiant  believes  them  to  be  true"  must  against  John  Fitzgerald  &  Brother  for 

be  stated.     Rule  No.    XXIX,  subd.  2,  the  sum  of  over  $58,000.  was  commenced 

of  the  circuit  court  (6th  Jud.  Cir.).     See  and  that  the  said  case  is  now  in  progress 

also  supra^  note  2,  p.  342.  of  trial;  that  said  case  arises  and  grows 

8.  Vo  Other  Witneis  to  Same  Faoto. —  out  of  the  construction  of  the  line  of 

The  affidavit  must  state  that  the  affiant  railroad  constructed  by  John  Fitzgerald 
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postponed  until  the  determination  of  the  case  in  the  United  States 
Court  at  Lincoln^  Nebraska^  the  said  witnesses  can  be  obtained  in 
this  court  on  behalf  of  the  defendant.^  (Grounds  for  belief ^^  Where- 
fore affiant  asks  that  this  case  be  postponed  until  the  trial  of  the  case 
now  pending  in  the  United  States  Court  is  concluded,  which  will  not 
exceed,  in  affiant's  opinion  and  belief,  ten  days,  and  that  affiant's 
witnesses  will  be  present  at  said  time,  and  that  the  case  now  being 
tried  by  Mr.  Van  Cise  will  be  concluded  by  that  time,  and  he  and  all 
the  witnesses  for  the  defendants  will  be  ready  to  proceed  with  the 
trial  of  this  case;  that  this  application  is  not  made  for  the  purpose  of 

•&  Brother  between  Edgemont  and  can  be  procured  at  the  next  term  or  at 
Deadwood  during  1890;  that  said  case  the  time  to  which  the  continuance  is 
was  origiAally  brought  in  the  Circuit  asked."  Rule  No.  XXIX,  subd.  4,  of 
Court  of  the  Seventh  Judicial  Circuit  the  circuit  court  (6th  Jud.  Cir.).  See 
of  the  State  of  South  Dakota,  subse-  also  supra^  note  3,  p.  347. 
■qaently  removed  to  the  United  States  The  affidavit  continued  as  follows: 
Circuit  Court  of  the  District  of  South  *' Affiant  further  says,  that  McGlave, 
Dakota,  and  thereafter,  and  after  all  Fitzgerald,  Weeks  and  Tucker  are  now 
the  testimony  on  part  of  the  plaintifif  each  personally  attending  the  United 
was  taken,  dismissed  by  the  plaintiff;  States  court  at  Omaha  as  witnesses  in 
that  affiant  was  engaged  as  counsel  for  the  aforesaid  case,  and  affiant  from  his 
.John  Fitzgerald  &  Brother,  therein  and  knowledge  of  said  case  believes  the 
during  the  taking  of  plaintiff's  testi-  same  will  occupy  in  the  trial  thereof 
mony  in  the  case,  and  that  the  wit-  about  two  weeks,  and  that  inasmuch 
nesses,  F.  C.  Tucker,  I.  S.  P.  Weeks,  as  all  said  witnesses  have  agreed  to  at- 
David  Fitzgerald  were  present  thereat;  tend  the  trial  in  this  court  and  affiant 
that  affiant  knows  that  the  said  defend-  knows  that  all  the  books,  final  estimates 
ants  herein  and  for  whom  this  affidavit  and  vouchers  used  and  growing  out  of 
is  made  do  not  desire  a  postponement  the  construction  of  said  railroad  are  now 
of  this  case  and  that  the  witnesses  on  in  the  custody  of  the  said  McGlave  and 
their  behalf  would  now  be  present  if  Cagney,  Weeks  and  Tucker  for  the 
they  had  not  unavoidably  been  de-  purpose  of  being  used  as  evidence  in 
tained;  that  E.  O.  Bailey's  mother  died  the  case  now  being  tried  in  said  United 
since  this  case  was  set  for  trial,  as  affi-  States  court,  and  for  tiiat  reason  are 
ant  is  informed  and  believes;  that  the  unable  to  be  used  at  this  time  in  the 
case  now  pending  in  the  United  States  trial  of  this  case.  Affiant  further  says: 
Court  was  set  for  trial,  as  affiant  was  that  the  said  Bailey  has  not  yet  re- 
informed,  by  N.  K.  Griggs,  on  the  4th  turned  from  his  trip  east  occasioned  by 
day  of  February,  1894,  unexpectedly,  the  death  of  his  mother,  who  died  since 
and  that  it  was  a  great  surprise  to  the  this  case  was  set  for  trial  and  is  un- 
defendants  in  said  case;  that  the  reason  avoidably  detained  thereat,  and  unable 
said  Fitzgerald^McGlave,  Cagney  and  to  be  here  at  this  time,  but  from 
Bailey's  testimony  was  not  taken  was  affiant's  information  and  knowledge, 
because  they  had  agreed  to  be  here  per-  inasmuch  as  he  resides  in  Lincoln, 
sonally  and  had  in  several  cases  here-  affiant  believes  he  can  be  obtained  and 
tofore  tried,  testified  in  Deadwood  in  will  be  here  personally  to  testify  in  this 
like  cases;  that  if  F.  C.  Tucker  and  I.  case  as  soon  as  the  case  now  pending  in 
S.  P.  Weeks's  testimony  was  not  taken  Omaha  is  determined.  Affiant  further 
for  the  reason  that  since  said  case  was  says,  that  Edwin  Van  Cise,  attor- 
set  for  trial  they  each  said  they  would  ney  for  the  defendant  railroad  com- 
be here  personally  and  have  personally  .panies,  is  now  unavoidably  detained  at 
attended  the  trial  of  lien  cases  involv-  Hot  Springs,  South  Dakota,  in  the  trial 
ing  the  same  propositions  in  this  city."  of  an  important  case  thereat,  and  that 

1.  Ezpeotation  of  Obtaining  the  Teeti-  said  case  and  the  trial  thereof  was  set 

mony.  —  Seej-»/ra,  note  8,  p.  345.  since  this  case  was  called  and  regularly 

8.  Oronndi  for  Belief.  —  The  affidavit  set  for  trial.  That  this  action  is  an 
must  state  "facts  showing  reasonable  action  to  foreclose  alien  upon  the  rail- 
grounds  for  the  belief  that  the  attend-  road  claimed  or  owned  by  the  clients  of 
ance  of  the   witness  or  his  testimony  the  said  Van  Cise." 
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delay,^  but  that  justice  may  be  done  in  the  premises.^ 

Henry  Frawley.^ 
Subscribed  and  sworn  to  before  me  this  eighihd^scj  oi  February^  i8d^ 

(seal)  /.  F,  Laffey^  Notary  Public. 

TEXAS  —  CIVIL  CASE — FIRST    APPLICATION. 

Form  No.  6295/ 

1.  AppUofttkni  Hot  Hade  ftnr  Dtlay. —  said   Bailey  was  obliged  to  go  on  to 

See  supra,  note  7,  p.  347.  Dayton,   Ohio,  to  attend    the   funeral 

8.  Szonse  for  Belay  In  IffaMng  AppUoa-  and  look  after  his  mother's  estate;  that 
tion  —  In  Civil  Cases,  —  *'A11  motions  for  the  said  Bailey  was  not  aware  until 
a  continuance  must  be  filed  on  or  be-  just  before  he  left  here  that  he  would 
fore  the  first  day  of  the  term  and  called  have  to  go  on,  and  these  .defendants 
up  for  hearing  upon  the  preliminary  did  not  know  until  just  before  he 
call  of  the  calendar,  unless  the  cause  started  that  he  was  going  away;  and 
of  such  continuance  shall  have  arisen  that  when  he  left  here  he  promised 
or  come  to  the  knowledge  of  the  party  these  defendants  to  return  just  as  soon 
subsequent  thereto,  in  which  case  the  as  possible;  and  that  he  would  in  aU 
motion  shall  be  made  as  soon  as  prac-  probability  be  back  within  a  week,  but 
ticable,  and  the  aflSdavit  must  state  the  that  these  defendants,  and  particularly 
facts  showing  reasonable  diligence  and  this  affiant,  have  written  and  tele- 
constituting  an  excuse  for  delay."  graphed  said  Bailey  asking  him  to  re- 
Rule  No.  XXVII  of  the  circuit  court  turn  at  once,  and  since  he  went  away 
(6th  Jud.  Cir.).  the  above  entitled  cause  has  been  set 

*"*  In  criminai  actions  th^  moidoti  iox  VL,  for  trial,  but  have   received   no   reply 

continuance  must  be  made  as  soon  as  from   the  said   Bailey;    that   the   said 

practicable  after  issue  of  fact  joined,  Bailey  is  the  only  witness   who   can 

and  the  affidavit  must  show  that  it  is  so  testify  as  to  the  amount  of  time  that 

made."    Rule  No.  XXVIII  of  the  cir-  plaintiflf  worked   for   Mr.    Fitch;    and 

cuit  court  (6th  Jud.  Cir.).  that    the    testimony   of    the    witness 

For    a  form  of   averment  under  a  Bailey  with  reference  to  this  point  is 

statutory  provision  similar  to  the  fore-  vital  and   material   to  this  o^se;  that 

going  rules,  see  the  concluding  part  of  this  affiant,  one  of  the  defendants,  who 

Form  No.  62S9.  is  a  material  witness  for  the  defendants 

8.  Defendants  Affidavit.  —  There  was  in  the  above  entitled  action,  will  be  un- 

also  filed  a  separate  affidavit  by  the  able  to  be  present  at  the  time  the  case 

defendant,  as  follows:  is  set  for  trial,  for  the  reason  that  he  is 

'*  State  of  Nebraska,     )  a  party  to  a  case  now  being  tried  in  the 

County  of  Douglas.  J  United  States  court  for  the  district  of 

Affidavit  of  David  Fitzgerald  for  con->  Nebraska;  and  that  said  case  will  last 

tinuance.  for  some  considerable  time,  just   how 

David  Fitzgerald,  being  duly  sworn  long  this  affiant  is  unable  to  say,  but 

on  oath,  deposes  and  says  he  is  one  of  probably  for  two  or  three  weeks;  and 

the  defendants  in  the  above  eptitled  that  defendants  cannot  go  to  trial  in 

action;  that  one  Edward  O.  Bailey  is  a  Dead  wood  without  the  testimony  of  this 

material  witness  for  the  defendant  in  affiant;  that  this  affidavit  for  a  con  tin  u- 

the  trial  of  the  above  entitled  action;  ance  is  not   made  for  the  purpose  of 

that  the  defendants  have  not  taken  the  delay,  but  that  the  defendants   may  be 

deposition  of  the  said  Bailey  for  the  able  to  present  testimony  vital  to  their 

reason  that  the  aforesaid   Bailey  had  interests,  and  that  their  rights  may  be 

agreed  with  defendants,  and  particu-  protected. 

larly  with   this  affiant,  to  go  to  Dead-  David  Fitzgerald, 

wood,  South  Dakota,  to  attend  court  Subscribed  in  my  presence  and  sworn 

and  testify  in  this  case  whenever  the  to  before  me  this  sixth  day  of  February, 

said  case  would  be  reached;  that  de-  1804.                     W.  L.  Learned, 

fendant  relied   upon  his  promise,  and  (seal)                       Notary  Public.*' 

that  Bailey  would  go  to  Deadwood  and  4.  Ths  statatory  proTiiion  regulating 

testify  in  the  case  were  it  not  for  the  first  applications  for  continuance  in  civil 

reason  that  said  Bailey's  mother  died  cases  in  the  district  and  county  courts  is 

at  Dayton,  Ohio,   last  week,  and  the  Tex.  Rev.  Stat.  (1895),  art.  1277. 
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(Precedent  in  Doll  v.  Mundine,  84  Tex.  3x7.) 

^S^n^trof  If'  \  ^"'-^'  Court, Term.  a.  d.  x8*5. 

W.  JV,  Mundine,  plaintiff, 

against 

Eliza  Doll  et  al.y  defendants. 

The  State  of  Texas,  \      ^ 
County  of  Lee,  \  ^^'J 

Now  come  the  defendants  in  the  above  cause  by  their  attorney, 

(Khiar  Approvad  7annf.  -^  In  Bailey  v.  considered,    this   defendant   asks    for 

State,  a6  Tex.  App.  341,  a  proceeding  himself,  and  for  and  in  behalf  of  the 

for  forfeiture  of  a  bail  bond,  the  follow,  defendant^.  D.  Lindley,  that  this  cause 

ing  affidavit,  omitting  the  caption ,  sig-  be  continued   until   the  next  term   of 

nature  and  jurat,  was  held  sufficient:  this  court.     This  defendant  herewith 

**  Now  come  the  defendants,  5".  M,  annexes  and  makes  a  part  of  this  show- 
Millhollan  in  person,  and/.  D,  Lindley  ing  the  certificate  of  the  physician, 
by  attorney,  and  say  they  cannot  safely  Doctor  B,  Worcham^  showing  the  sick- 
go  to  trial  in  this  case  at  this  term  of  ness  of  /.  D,  Lindley,** 
the  court,  for  the  want  of  the  testimony  The  following  is  the  body  of  an  affi- 
of  the  defendant,  J.  D,  Lindley^  Eli  davit  which  was  held  sufficient  in 
LindUy  and  Batt  Millkollan,  all  of  Cleveland  v.  Cole,  65  Tex.  403: 
whom  reside  in  Hopkins  county,  Texasy  **  Now  come  the  defendants  in  the 
and  each  of  whom  is  and  are  material  above  cause,  and  say  that  they  cannot 
witnesses  for  the  defendants  in  this  safely  go  to  trial  at  this  term  of  the 
case;  and  defendants  say  they  have  court,  for  want  of  the  testimony  of  A, 
used  due  diligence  to  procure  the  tes-  Tidwell^  who  resides  in  San  Jacinto 
timony  of  each  of  said  witnesses,  Eli  county,  Texas\  that  the  testimony  of 
LindUy  and  Millhollan\  that  both  of  that  witness  is  material  for  their  de- 
said  witnesses  have  been  in  attend-  fense;  that  they  have  used  due  dili- 
ance  upon  this  court  during  the  pres-  gence  to  procure  the  same  in  that 
ent  term  thereof,  and  the  witness  they  caused  a  subpoena  to  be  issued 
Batt  MillhoUan  was  in  attendance  upon  by  the  clerk  of  the  district  court  of 
this  court  on  yesterday  or  the  day  be-  San  Jacinto  county,  on  October  j, 
fore.  Defendants  say  that,  since  the  i8<^,  and  executed  by  serving,  by 
last  term  of  this  court  and  before  the  the  proper  officer,  to  wit,  the  sherilt 
present  term  of  this  court,  and  a  few  of  San  Jacinto  county,  upon  that  wit- 
days  after  the  service  of  the  writ  of  ness,  on  October  ^/,  i8<^,  which  sub- 
scire  facias  upon  these  defendants,  poena,  with  the  officer's  return  thereon, 
they  caused  to  be  issued  a  subpoena  by  is  hereto  attached,  marked  Exhibit  A 
the  clerk  of  this  court  for  said  wit-  and  made  part  hereof;  that  they  expect 
nesses,  Eli  Lindley  and  Batt  MillhoUan^  to  procure  the  testimony  of  the  witness 
in  due  form  of  law;  that  said  subpoenas  by  the  next  term  of  the  court;  that 
were  served  on  each  of  said  witnesses  there  are  no  other  witnesses  known  to 
by  the  sheriff  and  deputy  sheriff  of  this  defendants  by  whom  the  same  facts 
county  before  the  present  term  of  this  can  now  be  proved  on  this  trial." 
court.  They  say  that  said  subpoena  In  Texas  Transp.  Co.  v,  Hyatt,  54 
has  not  been  returned  into  court,  or,  if  Tex.  214,  the  affidavit,  omitting  formal 
so,  has  not  been  found  by  the  defend-  parts,  was  as  follows: 
ants  at  all.  The  defendant  5.  M%  "  Now  comes  the  defendant,  and  says 
MillhoUan  says  that  he  saw  defend-  it  cannot  go  safely  to  trial  at  this  term 
ant  J.  D,  Lindley  on  last  night,  and  of  the  court,  because  of  the  absence  of 
that  said  y.  Z>.  Lindley  was  sick  in  testimony  material  to  its  cause,  to  wit, 
bed,  and  is  not  able  to  be  in  attendance  the  absence  of  the  witnesses  J,  W. 
upon  this  court  today;  that  he,y.  D,  Goodwin  and  S,  W,  Allen,  Affiant 
Lindley^  lives  about  ten  miles  from  the  states  that  it  has  used  due  diligence  to 
court-house  of  this  county,  and  is  a  procure  the  testimony  of  these  wit- 
material  witness  in  this  case  for  this  nesses,  in  that  it  caused  a  subpoena  to 
defendant,  S.  M.  MiUhoUan*    Premises  be  issued  for  said  witnesses  out  of  the 
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Charles  /,  Siubbs^  and  show  to  the  court,  that  they  cannot  go  safely 
to  trial  at  the  present  term  of  this  honorable  court  for  the  want  of 
testimony  material^  to  their  defense,  viz.,  that  of  John  If.  Mundine^ 
/.  Douglass^  R,  M.  Dickson^  Dr.  If,  Bain^  Thomas  Douglass^  Mr,  Hard- 
castle^  Dr,  W,  S.  Johnson^  A,  H,  Gladdish^  John  Caplen,  R,  If,  Flanfii" 
gan^  Mrs,  W,  Rowland^  Mrs,  Wilson^  George  Guthrie^  Mrs,  J.  W, 
Schtve^  and  Robert  V,  Guthrie^  all  of  whom  reside  in  Lee  County, 
except  A.  H,  Gladdish  and  John  Caplen\  and  also  D,  C,  Cunningham^ 
a  resident  of  Galveston  County,  Texas,  That  defendants  have  used 
due  diligence*  to  procure  the  testimony  of  said  witnesses  (except 
Cunningham)^  by  causing  a  subpcena  to  be  issued  out  of  this  court 
on  the  4th  day  of  November,  iSSO,  summoning  all  said  persons  except 
the  said  Cunningham,  which  subpcena  went  into  the  hands  of  the 
sheriff  of  Zee  County  on  the  4lh  day  of  November,  i^89,  and  was 
executed  as  to  John  Mundine,  I,  Douglass,  R,  M,  Dickson,  Dr.  H, 
Bain,  Thomas  H,  Douglass^  Mr,  Hardcastle,  R,  H,  Flannigan,  Mrs, 
W,  Rowland,  Mrs,  Wilson,  George  Guthrie,  Mrs,  J.  W,  Schive,  Robert 

district  court  of  Harris  county,  on  the  sorted  to  an  attachment,  and  not  hav- 

iith  day  of  October^  "^^77^  ^^nd  the  same  ing  placed  themselves  in  a  condition  to 

was  placed  in  the  hands  of  the  sheriff  do  so  by  tendering  the  witnesses  their 

of  Harris  county,  Texas ^  by  whom  it  fees,  they  were  wanting  in  diligence, 

is  returned  on  the  2gth  day  of  October,  The  facts  of  that  case  were  peculiar, 

1877,  '  served  on  all  said  witnesses  ex-  and  the  decision  does  not   necessarily 

cept  Charles  Pearce^  to  which  subpoena  involve  the  rule  that  in  ordinary  cases 

now  on  file  among  the  papers  of  this  a  first  application   for  a  continuance 

cause  reference  is  had  for  greater  cer-  must  show  that  the  witness  fees  were 

tainty.     That  said  witnesses  reside  in  tendered.     It  is  not  believed  that  such 

Harris  county,  l^exas,  and  that  this  de-  a  rule  has  heretofore  prevailed  in  prac- 

■  fendant  expects  to  procure  their  testi-  tice,   and    in    our    opinion    the  court 

mony  by  the  next  term  of  this  court;  erred  in  enforcing  it.     The  application 

that  they  are  not  absent  by  the  pro-  for  a  continuance  was  sufficient  and  it 

curement  or  consent  of  this  defendant,  was  error  to  refuse  it." 

and   this  application  is  not  made  for  Forms  of  Affidavits  Held  Infuffioient. — 

'  delay,  but  that  justice  may  be  done.  See  Missouri  Pac.  R.  Co.  v.  Aiken,  71 

and  that  their  testimony  is  material  to  Tex,  373;  Bryce  v.  Jones,  38  Tex.  205; 

•  the  defense  of  this  cause.  Texas,  etc.,  R.  Co.  v.  Hall,   83  Tex. 

E.  W.  Cave,  Agent.  675;  Falls  Land,  etc.,  Co.  v,  Chisholm, 
Sworn  to  and  subscribed  before  me,  71  Tex.  523. 
this  i2th  day  of  November,  1877.  1.  Materiality  of  Testimony.  —  The 
J.  Burke  Jr.,  Clerk  Z>.  C.  H,  Co."  affidavit  must  state  that  the  absent  tes- 
In  reversing  the  judgment  for  re-  timony  is  **  material."  Tex.  Rev.  Stat, 
fusal  to  grant  a  continuance  on  the  fore-  (1895),  §  1277.  For  want  of  that  aver- 
going  affidavit  the  court  said:  "The  ment  in  McGehee  z/.  Minter, (Tex.  Civ. 
further  question  is  presented  whether  App.  1894)  25  S.  W.  Rep.  718,  it  was 
defendant,  seeking  a  first  continuance,  held  that  the  motion  was  properly  over- 
failed  to  show  diligence  in  that  it  failed  ruled.  See  also  supra,  note  on  p.  338. 
to  show  a  tender  of  their  fees  to  the  8.  Due  Diligence. — The  affidavit  must 
absent  witnesses.  The  court  in  sign-  state  that ''due  diligence  has  been  used 
ing  the  bill  of  exceptions  refers  to  the  to  procure**  the  absent  testimony, 
case  of  Bryce  v,  Jones,  38  Tex.  205.  In  Tex.  Rev.  Stat.  (1895),  §  1277.  See 
that  case  it  was  made  to  appear  by  also  supra,  note  5,  p.  339. 
counter  affidavits  that  the  case  had  been  "  It  is  not  sufficient  to  state  the  dili- 
regularly  reached  on  the  preceding  gence  without  also  stating  that  it  was 
day,  when  the  absence  of  the  wit-  due  or  sufficient  diligence.'*  St.  Louis, 
nesses  became  known,  and  at  the  re-  etc.,  R.  Co.  v.  Woolum,  84  Tex.  570, 
quest  of  plaintiffs  the  case  was  put  off  holding  that  it  is  not  obligatory  on 
until  the  next  day.  The  court  held  the  court  to  grant  a  continuance  if  the 
that    the    plaintiffs    should    have  re-    averment  is  omitted.                
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V,  Guihrie;axid  Z>r,  W,  Johnson^  duly  served,  and  not  executed  as  to 
A,  H,  Cloddish  and  Caplen^  all  of  which  will  appear  from  the  said 
process,  which  is  hereby  referred  to,  together  with  the  returns  thereon, 
as  a  part  hereof.  ^ 

That  said  Cunningham  is  also  an  important  and  material  witness  ^ 
and  a  party  to  this  suit,  whose  deposition  has  not  been  taken,  because 
he  expected  and  intended  to  be  present  at  the  trial  of  the  cause ;  but 
since  the  service  of  the  citation  herein  he  has  been  taken  sick,  and 
is  still  sick  and  unable  either  to  travel  or  submit  to  having  his  depo- 
sition taken ;  and  he  is  afifected  with  partial  paralysis,  and  was  so 
taken  ill  about  November  2,  iSS9,    *  *  * 

Wherefore  defendants  ask  the  court  that  the  cause  is  continued  to 
the  next  term  of  this  honorable  court. 

Charles  J,  Stubbs^ 
Attorney  in  fact  for  Elizabeth  Doll  et  al.^ 

Sworn  to  and  subscribed  to  before  me  this  the  6th  day  of  November^ 

(seal)  /,  J,  Dardiuy  District  Clerk. 

TEXAS  —  CIVIL  CASE  —  SECOND  OR  SUBSEQUENT  APPLICATION.^ 

Form  No.  6296.* 
(TVV/f  of  court  and  cause^  and  venue  as  in  Form  No.  6295.) 

1.  StatflDMUt  of  Dilig«iiM.  —  The  affi-  Tex.  165;  Campbell  v.  McCoy,  3  Tex. 

ilavit  must  state  the  diligence  used  to  Civ.  App.  298;    International,  etc.,  R. 

procure  the  testimony.   Tex.  Rev.  Stat.  Co.  v.   Ragsdale,  67  Tex.  24;  Texas, 

(1895),  §  1277;  Missouri  Pac.  R.  Co.  v.  etc.,  R.  Co.  v.  Hardin,  62  Tex.  367.    In 

Aiken,  7iTex.  373,  giving  the  full  form  Blum  v.  Bassett,  67  Tex.  194,  the  affl- 

of  an  affidavit  pronounced  insufficient  davit  was  held  sufficient, 

and  holding  that  facts  must  be  stated,  8.  See  supra,  note  i,  p.  400. 

and  not  mere  legal  conclusions.     See  8.  AilldATltbyAttomejiii  Fact.  —  Tex. 

aUo  sufra,  note  5,  p.  339.  Rev.  Stat.  (1895),  art.  5,  provides  that 

In  Tittle  V.  Van  leer,  (Tex.  Civ.  App.  **  whenever  at  the  commencement  or 

1894)  27  S.  W.  Rep.  736,  the  affidavit  during  the  progress  of  any  civil  suit  or 

alleged    that    a    subpoena    had    been  judicial  proceeding  it  may  be  necessary 

issued  and  placed  in  the  hands  of  the  or  proper  for  any  party  thereto  to  make 

-sheriff  on  the  day  preceding  the  appli-  an  affidavit,  such  affidavit  may  be  made 

cation,  but  did  not  show  when  and  by  by  either  the   party   or  his  agent    or 

whom  the  subpoena  had  been  served,  attorney."   ''The  clear  meaning  of  this 

stating  only  *'  which  subpoena  has  been  provision  of  the  law,"  said  the  court  in 

served."     It  was  held  that  the  affidavit  this  case,  'Ms  to  confer  upon  the  at- 

should  have  stated  the  date  of  the  serv-  torney  the  same  right  to  make  an  affi- 

ice  in  order  that  it  might  appear  that  davit  during  the  progress  of  a  cause 

the  witness  had  been  subpoenaed  in  time  that  the  law  confers  upon  his  client." 

to  enable  him  to  be  in  attendance  upon  4.  The  oode  provisioiis  governing  sec> 

the    trial.      To    the    same    effect    see  ond    or    subsequent    applications    for 

Brown  v.  Abilene  Nat.  Bank,  70  Tex.  continuance  are  to  be  found  in  Tex. 

750,  and  the  same  principle  was  ap-  Rev.  Stat.  (1895),  art.  1278. 

plied  in  Gulf,  etc.,  R.  Co.  v.  Wheat,  68  6.  This  form   slightly    modifies   the 

1* ex.  133.  precedent  in  Prewitt  v.  Everett,  10  Tex. 

In  the  following  cases  the  statement  283,    to  make   it  conform    more  accu- 

-of  diligence  was  held  not  to  disclose  rately  to  the  code  provisions  now  in 

sufficient  diligence:      East    Dallas    v.  force. 

Barlcsdale,  83  Tex.  117;  Texas,  etc.,  R.  In  Dillingham  v.  Ellis,  86  Tex.  447, 

€0.  V.  Hall,  83  Tex.  675;    Falls  Land,  the  affidavit  was  held  to  be  in  strict 

«tc.,   Co.    V.    Chisholm,   71    Tex.    523;  compliance  with  the  statute  and  the  re- 

Mittouri   Pac.  R.  Co.  v.  Shuford,   72  fusal  of  a  continuance  reversible  error. 
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Now  comes  the  defendant  and  says  that  he  cannot  safely  g6  to  trial 
without  the  evidence  oi  Joel  Hughes^  ^  which  is  material  to  his  defense;* 
that  he  expects  to  prove  by  said  witness  that  plaintiff  Only  charged 
defendant  one  hundred  dollars  for  services  in  favor  of  defendant 
against/.  P,  Hughes;  defendant  also  expects  to  prove  by  said  witness 
the  indebtedness  of  the  plaintiff  to  the  defendant  as  charged  in  his 
answer. 

The  defendant  has  used  due  diligence'  to  procure  the  testimony  of 
said  witness  in  that  he  (Here  state  the  diligence  Used).^  Defendant 
knows  not  the  cause  of  the  absence  of  the  said  witness,  unless  it  is 
the  sickness  of  his  family.  Defendant  knows  the  wife  of  said  witness 
was  sick  and  unable  to  sit  up  last  Tuesday  morning.'  Defendant  says 
that  he  expects  to  procure  the  testimony  of  the  said  witness  at  the 
next  term  of  this  court,^  that  the  same  testimony  cannot  be  obtained 
from  any  other  source,*  that  the  ssX&  Hughes  Te,sidts  in  C^jj  county, 
Texas,^  and  that  this  continuance  is  not  sought  for  delay  only,  but 
that  justice  may  be  done.  ^    (^Signature  and  jurat  as  in  Form  No,  6$95J) 

TBXAS  —  CRIMINAL  CASE  —  FIRST   APPLICATION.' 

Potm  No.  6397. 

(Precedent  in  Dinkens  v.  State,  42  Tex.  250.)* 

The  State  of  Texas  )      Now  comes  the  accused  in  the  above  styled 

*  V.  >     cause,  and  moves  the  court  for  a  continuance, 

Zouis  Dinkens.      )     because  he  says  that  he  cannot  go  safely  to 

1.  The  naiM  of  fhA  witneM  must  be  4.  Si^eetation  of  Prooozing  Tootimooy. 

stated.    Tex.  Rev.  Stat.  (1895),  art.  1278.  — See  tuprd,  note  8,  p.  345. 

See  also  supra^  note  I,  p.  334.  6.  Samo  Testimony  Not  Elsewhere  Ob- 

8.  flKatement  of  Ezpeoted  Testimony  and  tainable.  —  The  affidavit  must  state  that 

Katerialitj  Thereof . —  The  affidavit  must  the  absent  testimony  **  cannot  be  ob- 

state  that  the  absent   testimony   '*is  tained  from  any  other  source."    Tex. 

material,     showing     the     materiality  Rev.  Stat.  (1S95),  art.   1278.    See  also 

thereof  "and  what  the  applicant  expects  supra^  note  2,  p.  343. 

to  prove  by  the  absent  witness.    Tex.  For  want  of  that  averment  an  affi- 

Rev.  Stat.  (1895),  art.   1278.     See  also  davit  for  a  third  continuance  was  held 

supra^  note  7,  p.  335  €t  seq,  insufficient   in   Rowland  v.  Wright,  64 

In  Owen  v.  Cibolo  Creek  Mill»  etc.,  Tex.  261. 

Co.,  (Tex.  Civ.  App.  1897)43  S.  W.  Rep.  6.  The  reddenoe  of  fhe  witness  must  be 

297,  it  was  not  sufficiently  shown  that  stated.      Tex.    Rev.   Stat.   (1895),  art. 

the  testimony  was  material.     And  in  1278.     See  also  supra^  note  i,  p.  334. 

Merchant  v.  Bowyer,  3  Tex.  Civ.  App.  7.  A]^cation  Kot  Made  I6r  Delay  Only. 

367,  the  affidavit  was  held  insufficient  —-The  affidavit  must  '* state  that  the 

because  it  did  not  set  forth  the  evidence  continuance  is  not   sought  for   delay 

of  the  witness.  only,  but  that  justice    may  be  done." 

8.  Diligence  to  Proonre  the  Testimony.  Tex.  Rev.  Stat.  (1895),  art.  1278.     See 

—  The  affidavit  must  state  that  the  ap-  also  supra^  note  7,  p.  347. 

plicant  "  has  used  due  diligence  to  pro-  8.  The  Statutory  Provisions.  —  First  ap- 

cure  [the  absent]    testimony,   stating  plications  for  a  continuance  on  behalf 

such  diligence,  and  the  cause  of  failure  of  the  defendant  in  a  criminal  case  are 

if  known."    Excepting  the  last  clause  governed  by  Tex.  Code  Crim.  Proc 

of  the  foregoing  quotation,  it  is  identi-  (1^95)1  ^^*  597*  cited  in  the  following 

cal  with  the  showmg  reauired  for  a  first  notes. 

continuance  as  exemplified  in  Form  •  9.  The  defendant  had  been  committed 
No.  6295,  supra.  In  Little  v.  State,  75  by  a  magistrate  on  a  charge  of  horse- 
Tex.  616,  the  diligence  shown  was  stealing.  He  was  subsequently  in- 
held  insufficient.  dieted,  and  it  was  held  reversible  error 
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trial  at  this  term  of  the  court  for  the  want  of  the  evidence  oiFayeti 
GibbSy  who  resides  in  Walker  county,  in  the  state  of  Texas^^  and  who 
is  a  material  witness  for  him ;  that  on  the  same  day  that  the  indict- 
ment was  filed  ^  in  said  cause,  to  wit,  the  ISth  of  October^  x87^  he 
made,  by  his  counsel,  application  for  an  attachment  to  Walker 
county  for  said  witness,  and  placed  the  same  in  the  hands  of  M,  M, 
CarUy  Deputy  Sheriff  of  Grimes  county,  with  request  to  serve  the 
same  immediately;  that  said  attachment  has  not  been  returned  to 
this  court;'  that  said  defendant  expects  to  prove  by  said  witness, 

wheo  the  case  was  called  for  trial  to  county,  on  said  last  named  date;  that 

refuse  an  application  for  continuance  said  subpoena  is  hereto  attached  and 

on  this  affidavit.  made  a  part  hereof;  that  said  subpoena 

PonnsHeld  Insuffldent.  —  See  Shanks  has  not  been  served  by  reason  of  the 

V.  State,  25  Tex.   Supp.  328;  Murry  v,  inclemency  of  the  weather.     That  the 

State,  z  Tex.  App.  175.  witness  is  not  absent  by  the  procure- 

Anffthur  pnoedsnt  of  the  first  applica-  ment  or  consent  of  the  defendant, 
tion  by  defendant  may  be  found  in  That  the  application  is  not  made  for 
Beach  v.  State,  32  Tex.  Crim.  Rep.  241,  delay.  That  there  is  no  reasonable  ex- 
which,  omitting^  the  formal  parts,  was  pectation  that  the  attendance  of  said 
as  follows:  *'  Now  at  this  term  of  the  witness  can  be  procured  during  the 
court  comes  the  defendant,  Lute  Beach,  present  term  of  the  court,  by  a  post- 
in  the  above  styled  and  numbered  ponement  of  the  trial  to  some  future 
cause,  and  says  he  cannot  go  safely  to  day  of  said  term." 
trial  at  this  term  of  the  court,  for  the  Another  approved  form  in  Austin  v, 
want  of  the  testimony  oijohn  Thomp^  State,  42  Tex.  346,  would  not  now  be 
son.  That  said  witness  resides  in  Erath  available  without  amendment,  as  it 
county,  Texas,  in  the  neighborhood  of  fails  to  conform  to  the  requirements  of 
the  town  of  Duffan^  in  said  county,  the  statutory  provisions  now  in  force. 
That  the  defendant  expects  to  prove  by  1.  Basidenoe  of  Witnesi.  —  Tex.  Code 
said  witness,  yiE^^i*  Thompson,  that  he,  Crim.  Proc.  (1895),  art.  597,  subd.  i,  re- 
Thompson,  was  with  the  defendant  on  quires  that  the  affidavit  shall  state  "the 
the  night  of  the  jist  day  of  October^  name  of  the  witness  and  his  residence 
A.  D.  \Z88,  in  the  town  of  StephenmUe,  if  known,  or  that  his  residence  is  not 
the  time  and  place  where  the  defendant  known."  See  also  j«(/ra, note  i,  p.  334. 
is  charged  with  having  carried  a  pistol  8.  The  defendant  had  employed  coun- 
in  the  indictment  in  this  case,  and  that  sel  before  indictment  found,  and  the 
he  will  prove  by  said  witness  that  he,  trial  court  erroneously  held  that  he 
the  witness,  was  with  defendant  just  a  should  have  prepared  for  trial  before 
few  minutes  before  the  defendant  was  the  presentation  of  an  indictment. 
supposed  to  have  been  seen  with  the  8.  Diligenee  to  Proenre  the  Testimony. — 
pistol;  and  that  said  witness  will  testify  *'  The  affidavit  must  state  the  diligence 
that  the  defendant  had  no  pistol,  but  which  has  been  used  to  procure  his  at- 
had  a  bottle  of  whiskey  in  his  pocket,  tendance,  and  it  shall  not  be  considered 
and  that  the  witness  saw  the  defendant  sufficient  diligence  to  have  caused  to  be 
drop  the  bottle  of  whiskey  out  of  his  issued  or  to  have  applied  for  a  sub- 
pocket,  and  that  afterward  the  witness  poena,  in  cases  where  the  law  authorizes 
picked  said  bottle  up,  and  knows  and  the  issuance  of  an  attachment."  Tex. 
will  testify  that  it  was  not  a  pistol,  but  Code  Crim.  Proc.  (1895),  art.  597, 
was  a  bottle  of  whiskey.  That  these  subd.  2.  In  this  case  the  trial  was 
facts  have  come  to  the  knowledge  of  in  Grimes  county  and  the  witness  re- 
the  defendant  since  the  commencing  of  sided  in  Walker  county.  In  such  cases, 
this  court.  The  diligence  used  to  pro-  viz.,  where  the  witness  resides  in 
cure  the  attendance  of  said  witness  is  another  county,  an  attachment  may  be 
tWs:  That  on  the  jM  day  of  December,  issued  for  him  without  previously  serv- 
A.  D.  i845f,  the  defendant  caused  to  be  ing  him  with  a  subpoena.  Tex.  Code 
issued,  out  of  the  county  court  of  Erath  Crim.  Proc.  (1895),  art.  525.  Where  the 
county,  a  subpoena  for  the  said  Thomp-  witness  resides  in  the  county  in  which 
son,  and  placed  said  subpoena  in  the  the  trial  is  had,  there  must  be  disobedi- 
hands  of  N.  J.  Shand,  sheriff  of  Erath  ence  of  a  subpoena  before  an  attach- 
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that  one  PhiL  Blue  had  the  horse  charged  to  have  been  stolen  by  the 
accused,  in  the  possession  of  the  ^\6.Blue^  and  that  Blue  invited  the 
accused  to  ride  behind  him,  and  told  the  accused  that  the  horse 
belonged  to  him,  and  that  the  said  PhiL  Blue  placed  said  horse  in  the 
possession  of  the  accused,  and  directed  the  accused  to  ride  the  horse 
up  to  the  house  of  y^.  T.  Wilkinson^  who  resides  in  IValAer  county ,  and 
ask  if  they  might  stay  all  night,  which  he  did;  that  said  witness  had 
been  with  the  accused  all  the  day  preceding  this  occurrence,  and  the 
part  of  the  night  that  had  elapsed  before  he  met  the  said  Blue^  and 
that  up  to  that  time  the  accused  had  nothing  to  do  with  said  horse; 
that  the  horse  was  taken  out  of  the  possession  of  the  accused  by  the 
aforesaid  /,  T.  Wilkinson  at  his  house,  and  was  not  in  the  possession 
of  the  accused  more  than  ten  minutes;  that  the  accused  had  been 
pulling  fodder  for  Mr.  Estien  in  Grimes  county,  near  the  line  of 
Grimes  and  Walker  counties,  and  was  on  his  way  home  to  his  father's 
home,  who  resides  near  HuntsvilUy  in  Walker  county,  when  he  accepted 
the  invitation  of  the  said  PhiL  Blue  to  ride  behind  him,  the  said  Blue 
going  in  the  direction  of  HuntsvilU?-  Affiant  further  says  that  the 
above  facts  are  true.* 

The  said  witness  is  not  absent  by  the  procurement  or  consent  of 
the  accused,^  and  this  application  for  a  continuance  is  not  made  for 
\  delay.3     [Affiant  further  says  that  there  is  no  reasonable  expectation 

that  attendance  of  the  said  Fayeti  Gibbs  can  be  secured  during  the 
present  term  of  the  court  by  a  postponement  of  the  trial  to  some 
future  day  of  said  term.]  * 

his 

Louis  X  Dinkens, 

mark 

(Jurat  as  in  Form  No.  6296.)  • 

ment   can    issue,    and    no    averment  Tex.  Code  Crim.  Proc.  (1895),  art.  597, 

relative  to  an  attachment  is  necessary,  subd.  4.     See  also  supra^  note  5,  p.  345. 

Tex.  Code  Crim.  Proc.  (1895),  art.  524.  An    affidavit   stating   that   the   wit- 

A  precedent  of  this  kind  is  exhibited  ness  was  not  absent  by  the  *'  fraud  of 

supra^   note  on  p.  403,  in   the  case  of  the  defendant"  was   held  an  insuffi- 

Beach  v.  State,  32  Tex.  Crim.  Rep.  241.  cient  compliance  with    the   foregoing 

It  is  not  sufficient  to  state  in  general  provision.     Bresnan  v.    People,  (Tex. 

terms  that  the  applicant  has  used  due  Crim.  App.  1897)  43  S.  W.  Rep.  iii. 

diligence;  he  must  state  what  acts  of  8.  AppUoation  Hot  Xadd  for  Delay. — 

diligence  he  has  done.  Tanner  z/.  State,  The  affidavit  must  state  "  that  the  ap- 

(Tex.  Crim.  App.  1898)  44  S.  W.  Rep.  plication  is  not  made  for  delay."    Tex. 

489.     See  also  supra,  note  5,  p.  339.  Code    Crim.    Proc.     (1895),    art.    597, 

1.  8tatem0nt  of  Expected  Tettimony  and  subd.  5.     See  also  supra,  note  7,  p.  347* 

HaterialityThcreof.  — The  affidavit  must  4.  Veoeisity  for  Continnaiioe  Ovor  the 

state  *' the  facts  which  are  expected  to  Tarm.  —  The  averment  in  brackets  is 

be  proved  by  the  witness,  and  it  must  required   by   Tex.   Code    Crim.    Proc. 

appear  to  the  court  that  they  are  mate-  (1895),  art.  597,  subd.  6. 

rial."    Tex.  Code  Crim.  Proc.  (1895),  6.  Jurat.— There  was  no  jurat  in  the 

art.  597,  subd.  3.     See  also  supra,  note  report  of    the    case,    but    Tex.    Code 

7,  p.  335.                                     *  Crim.  Proc.  (1895),  art.  599,  provides 

8.  Witness  Hot  Absent  by  Froeurement,  that  *'  all  applications  for  continuance 

•to.  —  The  affidavit  must  state   "that  on  the  part  of  the  defendant  must  be 

the  witness  is  not  absent  by  the  pro-  sworn  to  by  himself." 
curement  or  consent  of  the  defendant." 
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TEXAS — CRIMINAL  CASE  —  SECOND  OR  SUBSEQUENT  APPLICATION. 

Form  No.  6298. > 

{Commencing  as  in  Form  No.  6297 ^  and  continuing  dawn  to  *).  That 
the  same  testimony  cannot  be  procured  from  any  other  source  known 
to  the  afhant,^  and  that  the  affiant  has  reasonable  expectation  of  pro- 
curing the  same  at  the  next  term  of  the  court  ^  {concluding  as  in  Form 
No.  6297). 

6.  FoF  Absence  of  Documents/ 

Form  No.  6299. 

(  Title  of  court  and  cause y  and  venue  and  commencement. )  *  That  cer- 
tain papers  and  documents,  material  to  their  defense  in  this  cause, 
are  now  in  the  hands  of  Antonio  M.  Mico^  who  resides  at  and  whose 
|x>st-office  address  is  San  Blais^  Mexico^  and  among  the  said  papers  and 
documents  the  defendants  specify  the  following:  (i)  The  original  de- 
nouncement of  the  mine  of  New  Almaden  and  the  judicial  possession 
given  of  the  jsame  in  the  year  iZJfi.  (2)  The  confirmation  of  said 
denouncement  and  possession  by  the  supreme  government  of 
Mexico  in  the  year  \%Jfiy  and  prior  to  the  late  declaration  of  war  by 
the  United  States  against  the  republic  of  Mexico.  (3)  The  original 
grant  of  land,  including  said  mining  possession,  made  by  the  supreme 
government  of  Mexico  (prior  to  the  declaration  of  war  as  aforesaid) 
to  the  owners  of  said  mine.  (4)  The  original  documents  showing 
the  ownership  of  said  mipe  and  land  in  the  parties  from  whom  the 
defendants  derive  title;  and  the  defendants  verily  believe  that  the  land 
ferred  to  in  said  papers  and  documents  is  the  same  land  as  that  upon  ^ 

which  the  pretended  trespass  is  alleged  in  plaintiff's  complaint  to 
have  been  committed.  And  the  defendants  further  say  that  they 
have  exercised  all  due  diligence  to  procure  the  said  papers  and  docu- 
ments at  the  present  term  of  this  court,  by  writing  on  the  twentieth 
day  of  November y  iSSO^  to  the  said  Antonio  M.  Mico  at  San  Blais^ 
Mexico^  who  holds  them,  but  to  this  date  the  defendants  have  not 

1.  Applications  for  continuance   on  (1895),  art.  598,  subd.  2.    See  also  xt^a, 

the  pan  of  the  defendant  subsequent  to  note  8,  p.  345,  note  3.  p.  347. 
the  first  must  be  supported  by  an  afB-        In  Tanner  v.  State,  (Tex.  Crim.  App. 

davit  stating  in  addition  to  what  is  re-  1898)  44  S.  W.  Rep.  489,  the  affidavit 

quired  in   first  applications,  as  shown  stated  that  the    applicant  expected  to 

in  Form  No.  6298,  the  facts  specified  in  procure  the  attendance  of  the  witness 

the  following  notes.     Tex.  Code  Crim.  at  a  subsequent  term  because  the  wit- 

Proc.  (1895).  art.  598.  ness  was  under  indictment  in  the  same 

8.  Tevtimonyirot  Eliewhere  Obtainable,  county  in  a  local  option  case.     *'  It  is 

—  The  affidavit  must  state  **thai  the  questionable,"  said  the  court,  "  whether 
testimony  cannot  be  procured  from  any  this  fact  would  justify  the  assertion  in 
other  source  known  to  the  defendant.  '  his  application  of  his  expectation.  It 
Tex.  Code  Crim.  Proc.  (1895),  art.  598,  might  suggest  the  contrary." 

subd.  I.    See  also  supra\  note  2,  p.  343.  4.  As  a  Ground  for  Continnaiioe.  —  See, 

8.  Xzpeetation  of  Proonring  Testimony,  generally,    article    Continuances,     4 

—  The  affidavit   must  state  "that  the  Encycl.  of  PI.  and  Pr.    849,  880. 
defendant  has   reasonable  expectation  5.  For  title  of  oonrt  and  eanse,  and 
of  procuring  the  same  at  the  next  term  venue  and  commencement  of  affidavits 
of  the  court."     Tex.  Code  Crim.  Proc.  for  continuances,  generally,  see  Forms 

Nos.  6373  to  6297,  supra. 
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received  them,  this  delay  having  been  caused,  as  defendants  verily 
believe,  by  the  failure  of  the  mail  steamers  running  from  Panama 
to  San  Francisco  to  touch,  as  heretofore  has  been  their  custom,  at  the 
port  of  San  Blais  in  Mexico^  from  which  place  the  defendants  have 
expected,  and  still  expect,  to  receive  said  papers.^ 

And  the  defendants  further  aver  that  the  said  papers  and  doca* 
ments  for  which  they  have  sent  as  aforesaid,  and  which  they  are 
daily  expecting  to  receive,  are  absolutely  necessary  to  them  in  the 
above  entitled  cause,  and  that  they  cannot  proceed  with  the  trial  of 
the  cause  without  said  papers  and  documents;  that  they  expect  and 
believe  they  can  procure  the  same  by  the  next  term  of  this  court; 
and  that  this  application  is  not  made  for  delay,  but  that  justice  may 
be  done. 

(Signature  and/urat.)^ 

7.  On  Account  of  Another  Suit  Pending. 

GARNISHMENT   PROCEKDINGS  PENDING   IN   ANOTHER  STATE.' 

Form  No.  6300. 

(7¥///  of  court  and  cause^  and  venue  ana  commencement)^  that 
heretofore,  to  wit,  on  the  third  day  of  January^  in  the  year  i8P^, 
John  Jones  commenced  an  action  of  debt  against  the  said  John 
DoCy  the  plaintiff  hprein,  for  the  sum  of  one  thousand  dollars  and 
damages,  in  the  District  Court,  in  the  state  of  Nevada^  and  duly  prose- 
cuted his  said  claim  to  final  judgment,  which  sum  is  largely  in 
excess  of  the  amount  sought  to  be  recovered  by  said  plaintiff  herein, 
to  wit,  five  hundred  dollars  in  excess  thereof;  that  on  the  tenth  day 
of  Afarchy  in  the  year  i8P^,  and  before  the  commencement  of  this 
action,  a  writ  of  garnishment  was,  at  the  instance  and  in  the  name  of 
the  said  John  Jones^  duly  issued,  according  to  the  laws  of  the  said 

1.  This  form  is  a  slight  modification  supposed  reason  for  failure  to  obtain  it, 

of  an  affidavit  used  in   an  ejectment  (5)  Reasonable  expectation  that  it  will 

case  in  Calif omia^  which  is  quoted  in  be  procured    by   the    next    term,    (6) 

U.  S.  V.  Castillero,  2  Black  (U.  S.)  37.  That  the  application  is  not  made  for 

In  some  of  the  states  there  is  no  delay, 

express  statutory  provision  or  rule  of  The  forms  of  affidavits  for  con  tin  u- 

court  concerning  affidavits  for  continu-  ance  on  account  of  an  absent  witness 

ance  on  account    of    the    absence    of  (Forms   Nos.  6272   to  6298),   and    the. 

documentary  evidence.    In  other  states  notes  thereto,  should  also  be  consulted 

affidavits  for  continuance  on  this  ground  for  local  statutory  provisions,   if  any 

are  regulated  in  the  same  section  of  there  be,  which  apply  to  all  affidavits 

the  statute  which  prescribes  the  requi-  for  continuance;  as,  for  instance,  that 

sites  of  affidavits  for  continuance  on  the  affidavit  must  state  an  excuse  for 

account  of  an  absent  witness.     It  is  not  making  an  earlier  application, 

believed  that  this  form  not  only  meets  8.  ttgnatnm  and  Jurat   of   affidavits 

the  requirements  of  any  local  unwrit-  for  continuances,  generally,  see  Forms 

ten  rule  of  practice,  but  also  complies  Nos.  6292  to  6297,  supra. 

with  any  of  the  sututory  provisions  S.  As  a  Onmnd  te  ContbioaiiM.  —  Seei 

just  mentioned.    The  practitioner  will  Encyc.  of  PI.  and  Pr.    767. 

observe  that  it  shows:  (i)  The  materi-  4.  For  title  of  oonrt   and  oamo  and 

ality  of  the  evidence,  describing  it,  (2)  venue  and  commencement  of  affidavits 

Where  the  evidence  is  believed  to  be,  for  continuances,  generally,  see  Formt 

(3)  Diligent  efforu  to  obtain  it,  (4)  The  Nos.  6272  to  6297,  supra. 
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state  of  Nevada^  to  wit  (JlerepUad  the  statute  authorizing  the  proceeding)^ 
commaoding  this  defendant  to  appear  in  said  court  on  the  — — -^ 
day  of  Marchy  in  the  year  iSd^,  and  answer  under  oath  what  he 
was  at  that  time  indebted  to  the  said  John  JDoe,  the  defendant  in  said 
proceedings  and  the  plaintiff  herein;  that  this  defendant  did  so 
appear  as  he  was  commanded  to  do  in  and  by  said  writ  of  garnish- 
ment, and  did  make  statement  under  oath  in  said  court  as  by  said 
writ  he  was  required  to  do,  that  he  was  indebted  to  the  ^d  John  Doe 
in  the  sum  oifive  hundred  doWars,  which  is  the  same  debt  sought  to 
be  recovered  by  the  ssld  John  Doe  in  this  action,  and  no  other;  that 
said  writ  of  garnishment  was  duly  issued  according  to  the  laws  of  said 
state,  providing  that  (Jlere  state  the  due  performance  of  the  conditions 
precedent  to  the  issuance  of  the  wrif)^  and  was  duly  served  on  this 
defendant  before  the  leturn  day  thereof,  and  was  duly  returned  to 
said  court,  and  that  said  debt,  due  from  this  defendant  to  the  said 
John  Doe  as  aforesaid,  was  then  and  there  placed  in  the  custody  of 
the  law;  that  said  garnishment  and  attachment  proceedings  are  still 
pending  and  undetermined  in  the  said  court  of  the  said  state;  and 
that  this  application  is  not  made  for  delay,  but  that  justice  may  be 
done.     {Signature  and  jurat.)  ^ 

8.  For  Surprise  at  Trial.' 
a.  By  Amendment  of  Pleadings.* 

Form  No.  630  x. 
(jrUte  of  courts  cause  and  venue  as  in  Form  No,  6285.) 

1.  ttgaaton  and  Jimt  of  affidavits  for  ^a»/a/.  —  Gen.  Stat.  (1897),    c.  95, 

continuances,    generally,    see    Forms  g  149. 

Nos.  6273  to  6297,  supra.  Kentucky.  —  Code  Civ.  Proc.  (1888), 

8^  Tor  Sorpriie  at  Trial.  —  The  motion  §  136. 

should  be  made  promptly  and    sup-  Missouri.  ^^^VLtnt*  Anno.  Pr.  Code 

ported  by  affidavit.    4  Encyd.  of  PI.  (1896),  g  503. 

and  Pr.  863  et  seq.  Nebraska.  —  Comp.    Stat.    (1897),    % 

3.  Atooniium  law^  it  was  conclusively  5738. 

presumed  that  the  defendant  In  any  Okio.  —  Bates'  Anno.  Stat.  (1897),  % 

salt  was  surprised  and  unpre^red  for  51 17. 

trial    whenever    the    declaration    was  In  (^^r/ia, ''When  any  amendment 

amended  In  any  material  particular,  shall  be  made  to  pleadings  or  other  pro- 

and  the  cause  had  to  be  continued,  if  ceedings  in  the  cause,  if  the  opposite 

the  defendant  desired  it,  without  any  party  will  make  oath,  or   his    coun- 

affidavit  therefor.    Chicago,  etc.,  R.  Co.  sel  state  in  his  place,  that  he  is  sur- 

V.  Goyette,  33  111.  App.  576;   Illinois  prised  by  such  amendment,  and  that  he 

Mut.  F.  Ins.  Co.  V.  Marseilles  Mfg.  Co.,  is  less  prepared  for  trial,  and  how,  than 

6  111.  236;  Hawks  V.  Lands,  8  111.  227;  he  would  have  been  if  such  amend- 

Schnertxel  v.  Purcell,  i  Cranch  (C.  C.)  ment  had  not  been  made,  and  that  such 

246.  surprise  is  not  claimed  for  the  purpose 

^  statvta,  in  manv  of  the  states,  the  of  delay,  the  case  may  be  continued  in 

amendment  of  pleadings  does  not  war-  the  discretion  of  the  judge,  and  charged 

rant  a  continuance,  unless  the  court  is  to  the  amending  party."    Code  (1895), 

satisfied  by  affidavit,  or  otherwise,  that  g  5128.    See  for  a  case  of  reversible 

the  adverse  party  cannot  be  ready  for  error  in  refusing  to  allow  a  continu- 

trial  in  consequence  of  the  amendment,  ance  Central  R.,  etc.,  Co.  t^.  Jackson, 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  94  Ga.  640. 

I  5774-  In  Indiana^  **  No  cause  shall  be  de- 

Uua.  — ^  Anno.  Code  (1897)*  S  3609.  layed  by  reasoa  of  an  amendment  ex- 
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Richard  JVal/e^^  being  first  duly  sworn,  on  oath  says  that  he  is  the 
defendant  in  the  above  entitled  cause;  that  on  the  trial  the  plaintiff, 

cepting  only  the  time  to  make  up  issues,  Rep.   693;    Wilcox  v,   American   Sav. 

but  upon  good  cause  shown  by  affidavit  Bank,  21  Colo.  348;  Jones  v.  Hender* 

of  the  party  or  his  agent  asking  such  son,49Ga.  170;  Wilson  Coal,  etc.,  Co.  v, 

delay;"  and  "  the  affidavit  shall  show  H^H*  etc..  Woodworking  Mach.  Co.,  97 

distinctly   in   what  respect   the  party  Ga.  330;  Constitution  Pub.  Co.  v.  Way, 

asking  the  delay  has  been  prejudiced  94  Ga.  120;  Lewis  v.  Bracken,  97  Ga. 

in    his    preparation    for   trial    by   the  337;  Pifer  v.  Stanley,  57  Mo.  App.  516; 

amendment."      Horner's   Stat.   (1896),  Cozzens  v.  Chicago   Hydraulic   Press 


394t  395-  Brick  Co.,  166  111.  213. 

In  Danley  V.  Scanlan,  116  Ind.  10,  the  And  if  there  are  several  allegations 

substance  of  an  affidavit  for  a  continu-  in  the  amendment  the  affidavit  must 

ance  by   the  defendant    is  set  forth,  point  out  which  allegation    the  appli-r 

which  was  held  a  sufficient  showing  of  cant  regards  as  introducing  new  mat- 

surprise  on  account  of  an  amendment  ter.     Lamb  v.  Beaumont  Temperance 

of  the  complaint  on  the  trial,  and  judg-  Hall  Co.,  2  Tex.  Civ.  App.  289. 

ment  was  reversed  for  refusal  to  allow  On  the  other  hand,  justifiable  igno- 

a  continuance.  ranee  of  an  important  amendment  until 

KeoMsity   for  Al&davit.  —  When    the  the  trial  demands  a  continuance  on 

statute  positively  requires  an  affidavit,  proper  application.  Central  R.,  etc.,  Co. 

a  motion  for  continuance  without  an  t^.  Jackson,  94  Ga.  640.     Or  new  matter 

affidavit  will  be  overruled.     Chicago,  pleaded  on  the  eve  of  trial.  Galveston, 

etc.,  R.  Co.  V,  Stein,  75  111.  41;  Lindsey  etc.,  R.  Co.  v.  Smith,  9  Tex.  Civ.  App. 

V.  Lindsey,  40  111.  App.  389;  Clause  v.  450.    Or  on  the  trial.   Vale  v.  Trader,  s 

Bullock  Printing  Press  Co.,  20  111.  App.  Kan.  App.  307. 

113.     And  an  offer  to  make  and  file  an  Meritoiious Defense.  —  The  defendant's 

affidavit,  without  actually  doing  so,  is  affidavit  for    continuance   must  show 

not  enough.     Ryan  v.  People,  62  111.  that    he    has    a    meritorious    defense. 

App.  355.  Though  the  statutes  are  silent  on  this 

IHscretion  of  Court.  —  Even  if  the  affi-  point,  the  courts  enforce  the  rule.  Kel- 

davit  is  formally  sufficient,  the  refusal  tenbaugh  v.  St.  Louis,  etc.,  R.  Co.,  34 

of  a  continuance   will   not  constitute  Mo.  App.  151;  Mills  v.  Bland,  76   111. 

error  where  it  appears  that  there  was  38i;Cummingsz^.  Rice,  9Tex.  527.  And 

no  abuse  of  discretion.     Chicago,  etc.,  if  the  affidavit  is  evasive  on  this  point  it 

R.  Co.  V.  Goyette,  32  111.  App.  577.  will  not  sustain  the  motion.    Ravens- 

For  numerous  cases  where  the  re-  wood  Bank  v.  Hamilton,  (W.  Va.  1897) 

fusal  of  a  continuance  was  sustained,  27  S.  £.  Rep.  296,  where  the  insufficient 

and  others  where  it  caused  a  reversal  affidavit  is  set  forth  verbatim.     And  it 

of    the    judgment    on    appeal,   see    4  must  appear  that  he  has  a  meritorious 

Encycl.  of  PI.  and  Pr.  836  ^/  seg.  defense  to   the  claim    shown   by  the 

Sorpriie.  —  The  affidavit  must  show  amendment  as  well  as  by  the  original 

that  the  party  was  taken  by  surprise  by  pleading.      Colhoun   v.    Crawford,   50 

the  amendment.     Keltenbaugh  v.  St.  Mo.  458. 

Louis,  etc.,  R.  Co.,  34  Mo.  App.  151;  Materiality  of  Expected  Evidenoe. —  In 

Ledbetter  v,   McWilliams,  90  Ga.  44;  Storch  v.  McCain,  85  Cal.  307.  it  was 

Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey,  held  that  upon  a  motion  for  continuance 

80  Ga.  145;  Peters  v.  West,  70  Ga.  343.  on  the  ground  of  absence  of  evidence 

And   that    the   amendment    makes  it  to  meet  the  issues  raised  by  the  amend- 

necessary  to  produce  evidence  which  ment  the  affidavit  must  show  the  ma- 

would  not  have  been  required  if  the  teriality  of  the  evidence    expected  to 

amendment  had  not  been  made.     Fisk  be  obtained  and  that  due  diligence  has 

V.  Miller,  13  Tex.  225.  been  used  to  obtain  it. 

Hence  an  amended  pleading  which  1.  The  form  in  the  text  is  suggested  by 

states  only  facts  which  could  reason-  the    affidavit     set    forth    in   Wolfe  v. 

ably  have  been  anticipated  from  the  Johnson,  152  111.  283,  which  was  held 

pleadings  as  they  before  stood  is  not  insufficient,  but  is  herein  modified  and 

a  ground   for  continuance.     Lamb  v.  expanded  in  some  essential  particulars. 

Beaumont    Temperance    Hall   Co.,   2  It  is  here  assumed  that  the  action  is 

Tex.  Civ.  App.  289;  Texas,  etc.,  R.  Co.  trespass' on  the  case  to  recover  dam- 

V.  Neal,  (Tex.  Civ.  App.  1895)  33  S.  W.  ages  under  section  9  of  the  Dram-shofv 
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by  leave  of  court,  amended  the  declaration  filed  herein  by  filing  aa 
additional  count  which  the  defendant  believes  and  is  advised  by  his 
counsel  makes  a  substantially  different  case  from  that  made  by  the^ 
original  declaration,  and  that  in  consequence  thereof  the  defendant 
is  unprepared  to  proceed  to  and  with  the  trial  of  the  cause  at  this 
term ;  that  it  is  alleged  in  the  additional  count  that  James  Wolfe  kept 
a  dram-shop  with  the  knowledge  of  this  defendant  on  July  1st,  1 8P^, 
and  then  sold  intoxicating  liquors  to  the  plaintiff's  husband;  that  until 
such  additional  count  was  filed  the  defendant  supposed  that  the 
plaintiff  intended  to  produce  testimony  only  to  prove  that  the  defend- 
ant was  the  keeper  of  the  dram-shop  and  sold  said  liquors  to  her 
husband,  all  of  which  the  defendant  denies;  that  if  the  fact  alleged 
in  the  additional  count  had  been  alleged  in  the  original  declaration 
the  defendant  could  and  would  produce  James  Wolfe,  who  would 
testify  that  he  did  not  sell  or  give  any  kind  of  intoxicating  liquors 
whatsoever  to  the  plaintiff's  husband  on  July  1st,  iS90,  nor  at  any 
other  time  before  or  since  that  date;^  and  the  defendant  believes  that 

act     (Rev.     Stat.     111.,     c.     43),      the  pects  to  prove  by  such  evidence  and: 

plaintiff's  declaration  alleging  that  on  that  he  verily  believes  that  if  the  cause- 

July  ist,  1890,  the  defendant,  Richard  is  continued  he  will  be  able  to  procure 

Wolfe,  was  the  keeper  of  a  dram-shop,  the   same  by  the    next    term   of    the- 

and   being  such    keeper,   sold   intoxi-  court."     Starr  &  C.  Anno.    Stat.    111. 

eating  liquors  to  the  plaintiff's  husband  (1896),  p.  3001,  par.  26.     See  also  as  to 

and  caused  him  to  become  intoxicated,  affidavit  for  continuance    on    account 

whereby,  ^tc.     The  defendant  files   a  of  amendment  of  pleadings  in  chancery 

general  denial.     On  the  trial  the' plain-  Starr  &  C.  Anno.  Stat.  111.  (1896),  p.  589,. 

tiff  is  allowed  to  amend  his  declaration  par.  37. 

by  filing  an  additional  count  charging        1.  The  partioular  fitots  which  the  ap- 
that  one  James  Wolfe  was  the  keeper  plicant  expects  to  prove  must  be  set 
of  a  dram-shop,  and  being  such  keeper  forth.     Cassem  v.  ualvin,  158  111.  34; 
sold  intoxicating  liquors  to  the  plain-  Evans  v.  Marden,  154  111.  446. 
tiff*s  husband  on  July  1st,  1890,  thereby        Lisuffloient    Form,    and    Coxnments    of 
causing    him   to  become    intoxicated;  Conrt.  —  In  Mills  v.  Bland,  76  III.  381, 
that  the  defendant  was  then  the  owner  upon   amendment  of  the    declaration 
of  the  building  in  which  such  dram-  the  defendant  moved  for  a  continuance- 
shop  was  kept;  that  he  had  knowledge  upon  an  affidavit  as  follows:  "  Erastus 
that   a   dram-shop   was    kept    in    said  W.  Mills,  being  duly  sworn,  upon  his 
building  and  that  intoxicating  liquors  oath  says  he  is  one  of  the  defendants 
were   sold   therein;   and   that  he   per-  in  the  above  entitled  cause  and   that 
mitted  the  said  James  Wolfe  to  keep  he  is  not  prepared  to  proceed  to  trial 
said  dram-shop  and   sell  intoxicating  on  account  of  the  amendments  at  this 
liquors    therein;    and    that   in   conse-  term   and   believes  he    will    be   ready 
quence  of  such  intoxication  so  as  above  at  the   next  term."      The   court  said: 
produced   in   her   husband    the   latter  "The  affidavit  fails   to  show   that  the 
assaulted,  beat  and  bruised  her,  etc.,  defendants  had  any  defense  whatever 
and  that  the  defendant  was  liable  to  upon  the  merits  to  the  action  or  that 
her  as  such   owner.     Whereupon   the  they  were   taken    by  surprise  by  the 
defendant  moves  for  a  continuance  and  amendment   made  to  the  declaration. 
files  his  affidavit  as  herein  set  forth.  The  affidavit  in  order  to    authorize  a 
In   Illinois,  in  common-law   actions,  continuance  of  the  cause  should  have 
**  no   amendment    shall    be  cause   for  contained  facts  from  which  the   court 
continuance  unless  the  party  affected  could  have  seen  that  by  reason  of  the 
thereby  or  his  agent  or  attorney  shall  amendment  made  the  defendants  were 
make    affidavit    that    in    consequence  not  then  ready    for  trial   and  that  at 
thereof  he  is  unprepared  to  proceed  to  another  term   of   court  a   meritorious 
or  with  the  trial  of  the  cause  at  that  defense  could  have  been  interposed  to* 
term,    stating   in   such   affidavit  what  the  plaintiff's  cause  of  action." 
particular  fact  or  facts  the  party  ex- 
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said  facts  are  true.  The  defendant  says  that  ^^  Tames  Wolfe  is  now 
in  the  city  of  New  York^  and  was  not  present  at  the  trial  because  the 
defendant  did  not  know  that  his  testimony  would  become  material 
under  the  issues  made  by  the  pleadings;  and  the  defendant  verily 
believes  that  if  this  cause  is  continued  he  will  be  able  to  procure  the 
testimony  of  said  Wolfe  to  the  facts  as  above  stated  by  the  next  term 
of  this  court.    {JSigncUure  and  mrai  as  In  Form  No.  62^.) 

b.  By  Sappression  of  DepositloiL 

Form  No.  630a. 
(Precedent  in  Grigsby  9.  May,  57  TeiL  as6.) 
D,  B.  Grigsby  et  al.. 

No.  ^m%. 

vs. 
W.  H,  Bowles  ei  al. 

Now  come  the  plaintiffs  in  the  above  entitled  cause  and  move  the 
court  to  [permit  them  to  withdraw  their  announcement  of  ready,  and 
to]  ^  grant  them  a  continuance  of  this  cause  as  to  the  defendant  M, 
A,  May^  because  the  court  has,  upon  the  verbal  motion  of  defendant, 
excluded  the  depositions  of  Luanda  Madden  and  D.  H.  Edens^  for 
the  reason  that  plaintiffs  are  unable  to  make  proof  of  service  upon 
said  defendant  of  notice  of  filing  interrogatories  upon  which  said  depo- 
sitions were  taken;  plaintiffs  aver  that  they  cannot  go  to  trial 
without  the  said  depositions;  that  plaintiffs  claim  the  land  in  con- 
troversy herein  as  the  heirs  of  their  mother,  Louisa  Edens^  formerly 
Louisa  Grigsby\  that  in  order  to  establish  their  title  to  said  land  it  is 
necessary  for  them  to  show  that  said  land  was  a  part  of  the  community 
estate  of  their  said  mother  and  her  former  husband,  John  Grigsby^ 
and  also  to  show  that  they  are  the  children  of  their  said  mother,  and 
the  number  of  children  that  their  said  mother  had;  that  by  said  depo- 
sitions they  have  fully  proved  how  many  children  their  said  mother 
had;  that  they  are  the  children  of  said  Louisa  EdenSy  formerly 
Grigsby\  that  she  is  dead,  and  that  the  land  in  controversy  was  a 
part  of  the  community  estate  of  their  said  mother;  that  they  know 
of  no  other  witnesses  by  whom  they  can  prove  these  facts;  that  they 
caused  these  said  depositions  to  be  taken  for  the  purpose  of  proving 
these  facts;  that  after  filing  the  interrogatories  upon  which  said  depo- 
sitions were  taken,  and  long  before  the  issuance  of  the  commission 
to  take  said  depositions,  plaintiffs  had  a  precept  regularly  prepared 
and  issued  by  the  clerk  of  this  court  and  directed  to  the  sheriff  or 
any  constable  of  Dallas  county,  commanding  him  to  notify  the  said 
defendant,  who  is,  and  was  then,  a  resident  of  Dallas  county,  Texas^ 
that  said  interrogatories  had  been  filed  and  that  said  depositions 
would  be  taken;  that  immediately  upon  its  issuance  said  precept  was 
placed  in  the  hands  of  some  proper  officer  to  be  by  him  served,  but 
what  officer  plaintiffs  do  not  now  remember;  that  plaintiffs  had  made 
diligent  search  for  said  precept,  but  the  same  cannot  now  be  found; 

1.  Where  the  statute  does  not,  as  In    for  trial,  the  words  in  brackets  should 
T<x<u,  require  announcement  of  ready    be  omitted. 
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that  plaintiffs  do  not  know  of  any  one  by  whom  they  can  prove  the 
fact  of  the  service  of  said  precept;  that  no  motion  has  ever  been, 
filed  by  said  defendant  to  suppress  said  depositions  for  want  of  such 
notice,  although  said  depositions  have  been  on  file  among  the  papers 
of  this  cause  since  thtjUrst  day  of  Ncvember^  a.  d.  i879;  that  plaintiff 
had  no  notice  before  the  commencement  of  this  trial  that  defendant 
would  object  to  said  depositions  on  account  of  a  want  of  such  notice, 
and  plaintiffs  have  been  surprised  by  the  ruling  of  the  court  in  re- 
quiring plaintiffs  to  make  proof  of  such  notice,  and  in  sustaining  the 
verbal  motion  of  defendant  to  exclude  said  depositions  for  want  of 
said  proof  of  said  notice.  Plaintiffs  aver  that  the  said  Lucinda 
Madden  and  D.  H.  Edens  are  now,  and  have  been  since  the  institu- 
tion of  this  suit,  residents  of  Houston  county,  TexaSy  and  are  not 
now  in  Dalku  county;  that  plaintiffs  will  have  the  testimony  of  said 
witnesses  by  the  next  term  of  this  court;  that  this  application  for  a 
continuance  is  not  made  for  delay,  but  that  justice  may  be  done. 
This  application  is  made  and  sworn  to  by  Jeff.  Wordy  Jr,y  and 
Richard  Morgan^  attorneys  for  plaintiffs,  because  the  said  plaintiffs 
are  not  present.  They  do  not  reside  in  Dallas  county,  and  are  notf 
now  in  Dallas  county.^ 

Jeff.  Wordy  Jr. 
Richard  Morgan^ 
Sworn  to  and  subscribed  before  me, 

H.  W,  Jonesy  Clerk  District  Court,  Dallas  Co. 

e.  By  Forged  Written  Evidenoe. 

Form  No.  6303. 

(Precedent  in  Hastings  v.  Hastings,  31  Cal.  96.)' 
[In  the  Superior  Court  of  the  county  of  SolanOy  state  of  California^ 

S.  C.  HastingSy  plaintiff,      ) 

against  >  Affidavit  for  Continuance. 

D.  N.  HastingSy  defendant.  ) 

State  of  Calif  or  may )  ._  -13 
County  of  Solano,     J  '*^-  J 

Z.  B.  Miznery  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
plaintiff  in  the  above  entitled  action,  and  that  since  trial  of  said 

1.  The  supreme  court  said:    **There  ance    showed   the   materiality  of  the 

was  error  in  the  action  of  the  court  in  evidence  and  was  otherwise  sufficient 

sustaining  an  oral  objection  to  the  depo-  the    modon   should    have    been    sus- 

sitions,  for  which  the  judgment  must  tained." 

be  reversed.    The  court  also  erred  in  For  another  case  of  surprise  by  the 

OTcrruling  the  modon  of  plaintiffs  to  suppression  of  depositions  see  Moore 

withdraw  the  announcement  of  readi-  v,  SmiUi,  88  Ky.  15X. 

ness  for   trial  and  continue  the  case  8.   The  case   was   tried    before   the 

tMised  upon  the  erroneous  ruling  above  court,  a  jury  having  been  waived.     It 

stated.     The  depositions  had  been  on  was  held  that  a  continuance  on  this 

file  over  two  years  and  no  objection  affidavit  was  a  proper  exercise  of  dis- 

was  made  to  the  same  until  offered  in  cretion. 

evidence  on  the  trial.    Under  the  cir-  S.  The  words  to  be  supplied  in  [  ] 

enmstances    the    plaintiff   could    well  are  not  found  in  the  reported  case,  but 

claim  that  they  bad  been  taken  by  sur-  have  been  added  to  render  the   form 

prise,  and  as  the  affidavit  for  continu-  complete. 
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action  ^  he  has  discovered  that  the  pretended  receipt  offered  in  evi- 
dence in  said  case,  purporting  to  have  been  signed  by  said  S,  C, 
Hastings  in  favor  of  said  D.  N,  Hastings  for  one  thousand  and  eighty 
dollars,  was  in  fact  signed  by  said  S.  C.  Hastings  for  Lloyd  Tevis^  and 
that  the  name  "  Uoyd  Tevis  "  has  been  removed  from  said  receipt 
without,  as  this  deponent  believes,  the  consent  of  said  5.  C.  Hastings 
or  Tevis,  and  that  said  fact,  or  at  least  some  word  or  words,  or  name, 
has  or  have  been  removed  from  said  receipt  in  fraud  of  and  to  the 
prejudice  of  said  Hastings  in  this  action,  and  that  the  same  appears 
upon  the  face  of  said  receipt;  that  this  deponent  had  never  seen  said 
receipt  until  it  was  produced  in  the  trial  of  this  case  yesterday,  and 
that  no  copy  of  said  receipt  appears  in  the  pleadings  or  was  ever 
served  upon  the  deponent  or  the  said  plaintiff,  to  the  best  of  depo- 
nent's information  and  belief;  that  deponent  objected  to  the  intro- 
duction of  said  receipt  on  the  ground  that  the  same  had  been  altered. 
Whereupon  deponent  asks  that  this  case  be  reserved  for  further 
consideration  until  the  next  regular  term  of  the  court;  that  this 
application  is  not  made  for  delay  but  that  justice  may  be  done. 

Z.  B.  Mizner, 
Subscribed  and  sworn  to  before  me  this  19th  day  of  May,  iS65, 

W,  J.  Costigan, 

Deputy  Clerk. 

9.  Additional  of  Amended  Affldavit.* 

FonnNo.  6304. 

(Precedent  in  Bryce  w.  Jones,  38  Tex.  206.)* 

Ul'itle of  court,  cause  and  venue  as  in  Form  No.  6296.)'\^ 
With  leave  of  court,  now  come  plaintiffs  and  say,  that  on  yesterday, 
since  12  o'clock,  one  of  the  plaintiffs,  W.  M.  Bryce,  went  to  the  resi- 
dence of  the  said  witness.  A,  P.  Swisher,  for  the  purpose  of  securing 
his  attendance,  so  that  there  might  not  be  a  failure  of  trial  in  con- 
sequence of  his  absence,  and  for  the  purpose  of  tendering  said  wit- 
ness his  fees,  and  requesting  said  witness  to  be  present  upon  the 

1.  The  court  held,  however,  that  al-  attachment  after  obtaining  the  post- 
though  the  judge  had  orally  announced  ponement  on  the  preceding  day.  But 
his  decision,  the  case  had  not  been  the  precedent  is  instructive  in  that  it 
tried  to  a  legal  intent,  since  the  de-  illustrates  the  possible  utility  of  an  ad- 
cision  itself  had  not  been  entered  in  the  ditional  or  amended  affidavit  in  supply- 
minutes,  or  reduced  to  writing  by  the  ing  details  relating  to  diligence  used 
judge,  and  signed  by  him  and  filed  which  may  not  have  been  stated  with 
with  the  clerk,  as  the  statute  required,  sufficient   fullness  in  the  original  affi- 

2.  When  Allowable.  —  See  4  Encycl.  davit.  See  also  State  v,  Evans,  i  Overt. 
of  PI.  and  Pr.  875.  (Tenn.)  216;  Lucas  v.  Sevier,  i  Overt. 

3.  The  original  and  oonnter  affidavits  (Tenn.)  105;  McNealley  v.  State,  (Wy- 
are  set  forth  in  Form  No.  6308,  and  the  oming,  1894)  36  Pac.  Rep.  824;  Petty  v, 
note  to  that  form.  State,  4    Lea    (Tenn.)    326;    Com.    v. 

The  showing  for  a  continuance  by  Hourigan,  89  Ky.  305. 

the    original    and   amended   affidavits  4.  The  words  and   figures   enclosed 

was    held    to   be    insufficient    for  the  by  [  ]  are  not  found  in   the  reported 

reason  that  the  plaintiff  who  demanded  case,  but  have  been  added  to  complete 

the  witness  should  have  resorted  to  an  the  form. 
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trial  of  this  cause  wher  called  this  morning.  Plaintiff  further  states, 
that  the  said  Swisher  was  not  at  home  when  the  said  Bryce  went  to 
see  him  yesterday,  and  could  not  be  found.  Plaintiff  further  states, 
that  the  said  Swisher  did,  on  Friday  last,  the  thirty-first  ^z,y  oiMarchy 
i87i,  during  the  term  of  this  court,  and  before  this  case  was  ever 
reached  or  called,  promise  plaintiff  that  he  would  not  fail  to  be 
present  and  testify  as  commanded  to  do  by  the  subpoenas  served 
upon  him  as  aforesaid.  Plaintiffs  state  that  the  said  Bryce  remained 
at  the  residence  of  the  said  Swisher  until  after  dark  on  yesterday, 
waiting  for  him  to  return  home,  but  said  Swisher  did  not  come. 
Plaintiff  would  further  state,  that  he  left  word  with  the  said  Swisher's 
wife  to  tell  the  said  Swisher  to  be  certain  to  be  in  attendance  upon 
the  court  by  9  o'clock  a,  m.  of  today.  Plaintiffs  would  further 
represent  that  the  said  Swisher  resides  about  ten  miles  from  this 
place.  Plaintiffs  deny  that  they  ever  agreed  to  try  this  case  absolutely 
on  today;  but  the  postponement  was  merely  for  the  purpose  of  hav- 
ing their  attorney  present  to  attend  to  the  case  when  called.  [(J^urat 
4is  in  Form  No.  6296  >^ 

IV.  M.  Bryce. 

IV.  CERTIFICATE  OF  FHTSICIAN.' 

Form  No.  6305. 
(Precedent  in  Sute  v,  Maddox,  117  Mo.  680.)* 

Eiyy  Mo,,  September  5,  i8PJ^. 
This  is  to  certify  that  I  waited  upon  the  wife  of  Morgan  Maddox 
the  night  of  Atigust  26,  iS92,  and  that  abortion  took  place  about  twehfe 
o'clock  of  said  night.     She  had  a  severe  chill  and  temperature  rose 

1.  The  words  and  figures  enclosed  in   the  opinion   the   court  said:     **  It 

by  []  are   not  found  in  the  reported  was  admitted  and    conceded    b^  the 

case,  but  have  been  added  to  complete  prosecuting  attorney  that  the  certificate 

the  form.  was  in  the  genuine  and  proper  hand- 

8.  The  court  is  not  bound  to  grant  a  writing  of  Dr.  Mattox,  and  that  at  the 

continuance  on  the  certificate  of  a  phy-  date  it  was  given  Dr.  Mattox  was  a 

sician.      Waarich   v.   Winter,    33    III.  regularly  practicing  physician  in  good 

App.  36.     And  in  Randall  v.  United  L.,  standing     near    Ely,  Marion   county, 

etc.,  Ins.  Assoc.,  (Super.  Ct.)  14  N.  Y.  Missouri." 

Supp.   631,   the  certificate   was    disre-  In  commenting  upon  the  certificate 

garded  because  it  was  not  verified.  and    affidavit  the  court  said:      "Her 

Kot  a  Babftitate for  Ai&davit.  —  An  un-  [the  wife's]  condition  was  fully  corrobo- 

verified  certificate  of  a  physician  cannot  rated    by   her    physician's    certificate, 

be  accepted  in  lieu  of  an  afiidavit  which  The  only  possible  suggestion  that  can 

is  required  in  ordinary  cases.     Harlow  be  made  against  the  sufficiency  of  this 

V.  Warren,  38   Kan.  480,  where   it  is  affidavit  is  that  the  physician's  certifi- 

suggested  that  the  affidavit  of  the  phy-  cate  does  not  say  she  was  too  ill  to  have 

sician  would  have  been  sufficient.  her  deposition  taken,  but  the  affidavit 

8.  This  certificate  was  presented  in  does,  and  the  physician's  certificate  dis« 

connection  with  the  affidavit  for  a  con-  closes  a  condition  in  which  the  court  as 

tinuance  by  the  defendant  in  a  criminal  well  as  an  expert  could  see  the  defend- 

case  on  account  of  the  absence  of  a  ant's  wife  ordinarily  would  be  in  no 

material  witness,  the  affidavit  alleging  condition  tostand  the  excitement  of  the 

that  she  was  too  sick  to  attend  court,  examination  and  cross-examination  in 

The  affidavit  is  in  Form  No.  6291.  ^  trial  involving  the  liberty  of  her  hus- 

Preceding  the  certificate  as  set  forth  band." 
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to  me  hundred  and  five  degrees,  pulse  one  hundred  and  fifty ^  with 
delirium,  showing  all  the  symptoms  of  septicaemia,  resulting  from 
the  absorption  of  putrid  foetus  and  its  membranes,  and  I  should  not 
think  it  would  be  safe  for  her,  under  the  most  favorable  circum- 
stances, to  leave  her  room  under  six  weeks  from  the  time  the  abor- 
tion took  place. 

S,  Mattox,  M.  D. 

V.  STIPULATIOH  for  COHTmUANCE. 

1.  In  General. 

Form  No.  6306. 

(Precedent  in  Alton  9.  Oilmanton,  2  N.  H.  590.)^ 

Town  of  Alton      \ 

V.  >  February  Term,  i8£i9. 

Town  of  Gilmanion,  ) 

The  parties  agree  that  this  action  shall  stand  Continued.  The 
plaintiff  agrees  to  abandon  the  first  and  last  articles  in  the  account, 
and  the  defendant  agrees  to  waive  all  objections  to  the  notice  ^  and 
service  of  the  notice  and  form  of  the  plaintiff's  writ. 

Neh,  Eastman^  for  Plaintiff. 
Stephen  Moody^  for  Defendant. 

2,  In  Justiee'B  Court. 

Form  No.  6307. 

(Precedent  in  DeMott  v,  Taylor,  51  M.  J.  L.  308.)* 

To  Justice  Schor. 

It  is  hereby  stipulated  between  the  said  plaintiff  and  the  said 
defendant  that  this  case  stands  adjourned  to  Friday^  December  16th^ 
iS87y  at  2  P.  M.,  at  Justice  Schorrs  office,  in  Leonia^  and  without  preju- 
dice to  either  party. 

William  Taylor^  plaintiff. 
Henry  J.  DeMott^  defendant. 
Dated  December *,  i8*7. 

VI.  COUNTER  AFFIDAVITS.* 

1.  The  action  was  asnimpiit  for  relief  action  be  adjourned  from  April  tenth 
furnished  to  a  paupetf  and  the  notice  to  April  fourteenth^  18^/,  at  two  o'clock 
referred  to  in  the  stipulation  was  the  /.  m.,  with  consent  to  both  parties  to 
statutory  notice  of  supplies  furnished,  file  their  pleadings  on  said  last  men- 
which  is  a  condition  precedent  to  lia-  tioned  day. 

bility.     The  stipulation  was  executed  Dated  April  jth^  tSSi, 

in  court,   and   it  was    held    that  the  T.  A  CtHair^  PlflPs  Atty. 

waiver  contained  therein  was  binding.  J,  Bohmbach^  Deft's  Atty." 

2.  Another  Preoedent.  —  In  Johnson  v,  %,  AdmlMrfbUity  of  Coimter  AfidaVlti — 
Hagberg,  48  Minn.  221,  will  be  found  In  the  Absence  of  Statutes  or  Rules  of 
the  following  stipulation  for  a  continu-  Court,  —  In  the  case  furnishing  this 
ance  in  a  justice  s  court:  precedent  the  court   said:      "In   the 

(Title,)  **  The  parties  to  this  action  case  of  Hyde  v.  State,  16  Tex.  453,  Mr. 
hereby  stipulate  and  agree  that  this    Justice  Wheeler  elaborately  reviewed 
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Fomi  No.  6308* 

(Precedent  in  Bryce  v.  Jones,  38  Tex.  90$.) ' 

the  authorities  and  laid  down  the  rule  ing  a  trial  can  obtain  the  same  against 

that  counter  affidavits  are  admissible  such  affidavit,  and  that  is  by  admitting 

to  disprove  due  diligence.     We   have  that  the   witnesses,  if  present,   would 

long  felt  the  necessity  of  the  applica-  testify  as  stated  by  the  applicant;  and 

tion  of  this  rule  in  second  and  subse-  that,  the  code  having  specifically  done 

?uent  applications  under  our  statute,  this,  it  means  that  the  matter  as  to  the 

f   the   affidavit    for    continuance    re-  ground  of  continuance  is  no  longer  in 

mains    uncontradicted,    it   forces    the  the  discretion  of  the  court." 

court  to  a  continuance  of  the  cause  Some  cases  seem  to  discountenance 

where  the  suspicion  of  bad  faith  and  the  use  of  counter  affidavits  altogether, 

want  of  diligence  is  irresistible."  Petit  v.  State,  135  Ind.  393;  Eslinger  v. 

To  the  extent  indicated  in  the  fore-  East,  100  Ind.  434;  State  v,  Simien,  30 

going  quotation  it  is  believed  that  the  La.  Ann.  396;  State  v*  Abshire,  47  La. 

weight  of  authority  favors  the  admis-  Ann.  542;  Price  v.  People,  131  111.  231. 

sion    of    counter   affidavits.     State  v»  But,  as  was  said  in  Waarich  v.  Winter, 

Murdy,  81  Iowa  603;  State  v.  McCoy,  33  111.  App.  36,  after  holding  that  the 

III  Mo.  517.  trial  court  erred    in  allowing  counter 

Other  cases  go  further  and  hold  that  affidavits  to  be  read:  '*  Such  error  will 

"  although  it  is  not  in  general  admissi-  not    constitute    ground    for     reversal 

ble  to  file  counter  affidavits  controvert-  where  the  affidavits  for  continuance  are 

ing  the  truth  of  the  application  for  a  not  sufficient.   In  such  case  the  counter 

continuance,  *  *  *  yet  where  the  coun-  affidavits    will    not    be     regarded    as 

ter  affidavit  is   made  by   the  witness  inducing    the  refusal   of  the  continu- 

mentioned  in  the  application,  then  the  ance." 

counter  affidavit  may   be   received   to  Where    Continuatue    is    Sought    for 

controvert  the  truth  of  allegations  made  Absetice  of  Party.  —  See  supra^  note  on 

in  the  application  respecting  the  affiant  p.  329. 

witness.      State  v,  Hilsabeck,  35  Tex.  The  aUowanoe  of  eonnter  affidavits  or  a 

Crim.  Rep.  525.     See  also  Wilkins  v',  counter  showing  to  an  application  for 

State,  (Tex.  Crim.  App.  1896)  132  Mo.  continuance  is  regulated  by  statute  or 

348.  rule  of  court  in  some  jurisdictions. 

In  State  v.  Good,  132  Mo.  114,  it  was  Arkansas, — Sand.  &  H.  Dig.  (1894), 

said  that   counter  affidavits    **are  not  S  5797* 

permitted  to  controvert  the  truth  of  the  Georgia,  —  2  Code  (1895),  §966. 

allegations   made  by  the  applicant  for  Iowa,  —  Anno.  Code  (1897),  §  3668. 

a  continuance  as  to  what  the  testimony  Maine, —  Rules  Supreme  Jud.   Ct.» 

of  the   witnesses  would   be,  and   this  No.  15. 

seems  to  be  the    general   rule  where  Massachusetts,  —  Rules  of  Pr.  at  Com. 

counter  affidavits  are  allowed,  except  L.,  No.  11  (104  Mass.  558). 

where  fraud  or  imposition  is  suggested,  Montana.  —  Rules  Dist.  Ct.  (4th  Jud. 

or   there  is  good  reason  to  believe  the  Dist.),  No.  12. 

object  is  delay."     See  also  Cunneen  zr.  New   Mexico, '^ Comp,  Laws  (1884), 

State,  95  Ga.  330;  Wells  v.  Com.,  (Ky.  §  2052. 

1890)  13  S.  W.  Rep.  915;    Bowling  v.  North  Carolina.  —  Code  Civ.    Proc,, 

Whatley,  53  Ga.  24.  §  402;  as  amended  Acts  (1885),  c.  394. 

In  MtClurg  v,  Inglehart,   (Ky.  1895)  Ohio.  —  Rules  Ct.  Com.  PI.,  No.  19^, 

33  S.  W.  Rep.  80,  the  court  said:  "The  adopted  Oct.  i,  1891. 

rule  of  practice  seems  to  be  that,  where  South  Dakota.  —  Rules  Cir.  Ct.  (6th 

the   affidavit  is  in  reference  to  absent  Jud.  Cir.),  No.  30. 

witnesses,  setting  forth  fully  and  with  Texas.  —  Code    Crim.    Proc.    (1895), 

certainty  what  he  expects  to  prove  by  arts.  601,  602. 

them,  giving  their  names  and  showing  1.  In  this  case  there  was  filed    the 

diligence,  that  then  this  cannot  be  con-  original  affidavit  set  forth  in  the  next 

troverted  by  counter  affidavits;  and  this  note  but  one,  this  counter  affidavit  (the 

rule  is  stated   because,  it  is  said,  the  precedent  set  out  in  the  text,  Form  No. 

code  has  specifically  pointed    out  the  6308),  and  the  additional  or  amended 

particular  manner  by  which  one  desir-  affidavit  set  out  in  Form  No.  6304. 
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[  (7>V/?  of  court  and  cause^  and  venue  as  in  Form  No.  Q^5.>^ 
And  now  comes  the  defendant  Moore^  who  resists  the  application  for 
continuance  made  by  plaintiffs^  on  account  of  the  absence  of  the 
witness,  Swisher^  and  says  that  this  cause  was  regularly  reached  in  its 
call  upon  the  docket  yesterday  at  12  o'clock ;  this  witness  was  then 
absent  and  in  contempt  of  the  court,  and  this  within  the  knowledge 
of  the  plaintiff, -^ryr^,  and  his  attorney,  /.jO.  •foj'^rf;  that  said  case 
was  postponed  upon  request  by  plaintiff  till  P  o'clock  this  morning; 
that  it  was  the  duty  of  plaintiff  to  take  other  and  different  modes 
of  compelling  the  attendance  of  said  witness,  instead  of  relying  upon 
said  subpoena  or  order  to  continue  said  cause.  That  said  witness  re- 
sides about  ten  miles  from  the  court-house,  so  this  defendant  is 
informed  and  believes.  \{Signature  and  jurat  as  in  Form  No.  6295.)Y 

VIL  ORDER  OF  CONTINUANCE.^ 

ORDER  FOR  CONTINUANCF  IN  CRIMINAL  CASE,  AND  REMAND  OF  PRISONER. 

Form  No.  6309. 
(Precedent  in  McKay  v.  State,  za  Mo.  493.) 
State  of  Missouri'^ 

Burt  McKay  and  \  Indictment  for  Grand  Lar car,. 
Hugh  Gillespie.    J 
And  now  upon  the.  motion  of  the  attorney  for  the  State,  this 

1.  The  matter  enclosed  by  [  ]  is  not  trivance  of  plaintiffs,  and  that  they  ex- 
iound  in  the  reported  case,  but  added  pect  to  procure  his  attendance  at  the 
Xo  complete  the  form.  next    term    of   this    court.     Plaintiffs 

2.  The  applioation  alluded  to  was  made  would  further  state  that  they  do  not 
upon  an  affidavit  which,  omitting  the  know  why  the  said  Swisher  is  not  in 
iormal  parts,  was  as  follows:  ''Now  attendance;  that  this  their  first  applica- 
come  plaintiffs  and  say,  that  they  can-  tion  for  a  continuance  is  not  made  for 
not  go  safely  to  trial  of  this  cause  for  delay;  wherefore  plaintiffs  pray  that 
the  want  of  the  testimony  of  A.  P.  this  cause  be  continued  until  the  next 
Swisher^  a  witness  for  plaintiffs,  who  term  of  this  court." 

resides  in  the  said  county  of  Bastrop  8.  Oirdar  Continuing  Cause  by  Consent. 

and   State  of  Texas.     Plaintiffs  would  —  In  Tucker  v.  St.  Louis,  etc.,  R.  Co.,  54 

further  represent  that  the  testimony  of  Mo.  179,  the  order,  omitting  the  formal 

said  Swisher  is  material  to  the  case  to  parts,  was  as  follows:  *'  Now  at  this  day 

aid  plaintiffs   in    the   maintenance  of  appear  the  parties  by  their  respective 

their  suit.      Plaintiffs    would    further  attorneys,  and  by  consent  this  cause  is 

represent  that  they  have  used  due  dili-  continued   to  the   December   adjourned 

gence  to  procure   the  attendance  and  term  (^h  day,  No.  162.)** 

testimony  of  the  said  Swisher,  in  this,  Order  f6r  Continnanoe  in  Giyil  Case,  and 

that  they  caused  subpoenas  to  be  issued  for  Paymont  of  Costs.  —  In   Connett  v. 

for  the  said  Swisher,  and  served  upon  Hamilton,  16  Mo.  445,  the  order,  omit- 

him    at  the    following  dates,    to   wit:  ting  the  formal  parts,  was  as  follows: 

April 2jy  \^6q\  December  14,  \%6g\  March  **And  now  here  come  the  said  parties 

^2,  187/;  said  subpoenas   being  on  file  by  their  attorneys,   and  on  motion  of 

and  made  a  part  of  this  affidavit  and  the  said  plaintiff  it  is  ordered  that  this 

hereto  attached;  and  that  the  said  wit-  cause  be  continued  until  the  next  term 

ness  has  been  in  attendance  at  every  of  this  court  and  that  the  said  plaintiff 

term  of  said  court  up  to  the  present  pay  the  costs  of  the  present  term  of 

term  of  the  same.     Plaintiffs  would  fur-  this  court." 

iher  state  that  the  said  Swisher  is  not  Order  Continuing  Cause  to  P«rfoot  8er* 

absent  with  the  consent  or  at  the  con-  Yioe.  —  In  Baker  v.  Thompson,  75   Ga. 
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9ause  is  continued  t  to  the  next  term  of  this  xourt,'  and  upon  the 
iriotion  of  the  attorney , for  said  defendants,  it  is  ordered,  by  the 
court,  that  said  ^'^itn^z^^^  Butt  McKay  SlvA  Hugh  Gillespieyhe. 
jremandedto  the  common  jail  cxtSLLouis  County,  and  that  the  Sheriff 
oi  Jefferson  County  convey  the  bodies  of  the  said  defendants  to  the 
said  county  of  St  Louis y  and. there  deliver  them  to  the  keeper  of  said 

common  jail  of  said  county  of  Si,  Louts,  *    ' 

»  •, 

VIIL  ORDER  SETTING  ASIDE  ORDER  FOR  CONTIHUANCE.^ 

- ,  ■ f .         '  ■  ._......  ,••.•.    .  .  - 

Form  No.  63x0. 

(Precedent  In  McKay  v.  State,  \i  Mo.  494.)* 

State 

V. 

McKay  and  Gillespii 
And  now  it  is  here  considered  by  the  court  that  the  order  of  con- 

165,   the   order,   omitting    the    formal  latlon.  —  In  Kibler  t^.  Com.,  (Va.  1897) 

I^arts,  was  as  follows: ''There  having  26   S.  E.  Rep.  859,  the  order,  omitting 

been  no  service  of  defendant  in  this  case,  the  formal  parts,  was  aS  follows:     **  By 

or  waiver  of  service,  upon  motion  of  agreemeht  of  counsel  this  case  is  con- 

plaintifTs  counsel,  it  is  ordered  that  said  tinued  to  the  March  term,  18^,  of  this 

case  be  continued  until  the  next  term  of  court,  the  commonwealth's  attorney  of 

this  court."  Page  County  being  absent  and  engaged 

*  Ordar  for  Continiiaiioe  Aftar  flahmlision  in  public  service  in   the  General  As- 
to  Jvry. —  In  Jackson  v.  State,  51  Ga.  sembly  of  Virginia\  now  in  session!" 
403,   Uie  order,  omitting    the   formal  '  1.  Afidavit  resisting  niotion  to  let  aside 
parts,  was  as  follows:  continuance    as  given    in    McKay  v. 

.  **  It  appearing  to  the  court  thatybm^x  State,  12  Mo.  494,  omitting  the  formal 

Bats^  who  was  qualified  as  a  juror  in  parts,  was  as  follows: 

t)iis  case,  served  upon  the  grand  jury  *'This  day  personally  appeared   in 

which  found  the  true  bill,  it  is,  upon  open  court,  A,  P.  Fields  who  being  duly 

motion  of  the  solicitor-general,  ordered  sworn,  deposes  and  says  that  he  is  the 

by  the  court  that  the  case  be  withheld  only  counsel  employed  to  defend  the 

from  consideration  by  the  jury,   and  above  persons,  that  he  is  in  possession 

continued  for  trial."  of  the   facts  of  their  case;  that  their 

•  Ordsr  far  Contlimftiioe  in  Grimlnal  Oaso.  cases  have  been  continued  until  the 
—  In  Jumpertz  v.  People,  21  111.  375,  next  term;  that  theV  were  set  for  trial 
the  order,  omitting  the  formal  parts,  on  Tuesday,  he  further  states  that  he  is 
was  as  follows:  employed  in  several  important  criminal 

**  And  now  on  this  day  came  the  said  cases  in  the  St,  Louis  Crimiual  Court, 

People  by  Carlos  Haven,  their  artomey,  some  of  them  where  he  is   the  only 

and  on   his  motion  it  is  ordered  that  counsel,  several  of  them  set  for  trial  on 

this  cause  be  continued  to  next  term."  tomorrow,  which  compels  him  to  leave 

In  Kibler  v.  Com.,  (Va.  1897)  26  S.  E.  this  morning  for  St.  Louis;  he  further 

Rep.  859,  the  order,  omitting  the  formal  states  that  for  the  last  two  davs  he  has 

parts,  was  as  follows:     **  This  cause  is  been  laboring  under  severe  mdisposl- 

continued    until  the  5M  day  of  May,  tlon,   so  much  so  that  he  is  entirely 

i8g6  (it   being  the  eighth  day  of  next  unable  by  reason  of  said  indisposition 

term  of    the  court   tor    the  common-  to  attend  to  the  defense  of  said  McKay 

wealthX  the  attorney  for  the  common-  and  Gillespie,  and  that  for  the  reasons 

wealth    being    physically   unable    to  aforesaid,  as  well  as  others,  he  objects 

proceed  with  the  case,  and  six  witnesses  to  the  setting  aside  the  continuance, 
who    have    been    summoned    for  the  A,  P,  Field, 

piQsecutioo  failing  to  appear,  and  the        Sworn  to  and  subscribed  in    open 

importance    of    five    of    them    being  court,  November  ^th,  1Z4S, 
known   to  the  commonwealth's  attor-  T,  H,  Alford,  Clerk." 

ner,  as  stated  by  him  in  open  court."  9.  On  the  second  day  of  the  regiifar 

Ardor  OontinniBg  Criminal Oaso  on  Mpu-  term  this  case  had  been  continued  until 
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tinuance  [atMf  the  order  of  transfnission  of  said  defendants  to  the 
common  jail  ol  Si.  Lamh  cowttyP  made  herein,  be  set  aside,'  and 
said  cause  is  S6t  for  trial  on  the  iSM  day  of  Deeember  next,  and  it  is 
ordered  that  said  defco&mts  and  their  counsel  be  notified  thereof.' 

IX.  ijuoininnns. 

1.  In  GeneFEl. 

ORDER  OF  ADJOURNMENT  OF  TERM  AND   CONTINUANCE   OF   UNFINISHED 

Busmes& 

Penn  No.  63x1. 

the  next  regular  term,  npon  the  appli-  matter  is  largely  discrettonary,  Grid* 

cation  of  the  state.    Three  days  there-  ley  v,  Capen,  79  Ilk  is;  and  wrll  not 

after,  upon    aippUcation  of  the  state,  be  disturbed   by  the  aippeltate  court 

resisted  by  counsel  for  the  prisoner,  the  where  the  record  does  not  show  that 

order  of  continuance  was  set  aside  and  the  party  complai«im|  wa»  in  any  war 

the  cause  set  for  the  i8th  oi  December  in  j«red,  Barner   v.  Baiylesfl^  134   Ind. 

as  stated  in  the  text,  that  dftle  beiuc  ^9;  Callabau  Or  Suce;  90  Tex,  488,  it 

the  commencement  oi  a»  adjourned  fs  '*  ordinarily  *  *  *  improper  after  a 

term.     For  this  *'  uoeound  exerdee  of  case  has  beenooutinued  to  set  aside  tlve 

judicial  discretio»,"  a  judgment  of  c<»»-  contiuuanee  and  dispose  of  the  case  in 

▼iction  was  reversed  aod  a  new  trial  the  absence  of  one  party  and  on  the 

granted.  aptpiicaitiou  and  in  Ittvor  of  the  other." 

Votios  «f  tli»  lltttai*— 'In  Marsh  «.  Gnvy  v.  Ulnch,  8   Kan.   iis,    where* 

Morse,  iS  Mo.  477,  as  atoo  in  the  caipe  however,  It  was  said  that  liie  appellate 

cited  in  the  text,  the  party  moving  to  court  would  probably  be  conBtrained  to 

set  aside  the  order  of  coa tinuance  gave  let  a  judgment  rendered  uader  such 

the  opposite  party  notke  of  the  motioa.  oircumatanccs  stand  until  at  least  ap- 

And  in  Newell  v.  Clodfeker,  3  HI.  App.  piieatioo  had  beea  msKle  te  th«  court  ia 

259,  reasonable  notice  to  the  opposite  which  it  was  rendered  to  vacate  it. 

party  or  his  solicitor  of  aa  invaded  ap«  Mattooo  9.  Hiakley,  33  Hl^  S09;  McKee 

plication  to  set  aside  aa  order  of  coin  o.  Ludwig,  30  111.  a8;  TiSv,  WeMermaa, 

tinuance  was  held  to  be  iadiepeasable.  39  Mo.  413. 

To  the  same  point  see  Papin  ».  Buck*  Olgeetioa    and  EmspdwiT  -^  A    party 

Ingham,  33  Mo.  4S^                                ^  claksing  to  be  prejudiced  by  an  order 

1.  If  the  order  be  made  ia  a  civit  case,  vacating  a  coatinuance  should  object 

omit  the  words  in  brachetft.  to  the  same  and  take  an  exception  to 

S.  Fewer  te  Set  Ajide  Ostar.-*  There  the  action  of  the  court,  else  the  objec- 
ts no  doubt  that  during  the  term  of  tion  will  be  coasklered  as  waived, 
court  at  which  an  application  for  conv  Grtdley  v.  Capen,  7s  111.  11.  See  also 
tinuance  is  granted  the  court  may  for  Callahan  v.  State,  30  Tex.  488. 
sufficient  cause  vacate  or  set  aside  the  8.  Koties  of  Ovdar  Yaaating  Coatisn- 
order  at  the  instance  of  either  party,  aaee.  — When  a  party  procures  a  con» 
Marsh  v.  Morse,  18  Mo.  477;  Lamont  v.  tinuance,  and  at  his  instance  the  court 
Williams,  43  Kan.  558;  State  v.  Plow,  enters  an  order  vacating  the  same,  the 
man,  38  Kan.  569;  Cluise  v.  People,  9  opposite  party  "should  be  served  with 
Colo.  513;  Hunt  v.  Listenberger,  (Ind.  an  authentic  copy  of  the  order.  It 
1895)  42  N.  £.  Rep.  240.  Even  where  would  be  dangeroas  to  trust  to  rumor, 
the  continuance  was  granted  bv  conseat  or  any  other  source  of  information  than 
of  the  parties.  Gray  v.  Ulrich,  8  Kan.  a  service  of  a  copy  of  the  order,  to  affect 
112.  And  unless  the  record  on  appeal  a  party  with  notice  that  the  continuance 
shows  the  grounds  upon  which  the  ac-  has  been  set  aside.  He  then  could  ap- 
tion  of  the  court  was  based,  it  will  be  pear  and  show  cause  why  a  trial  should 
presumed  that  they  were  sufficient,  not  be  held  at  that  time."  Marsh  v. 
Amory  v.  Reilly,  q  Ind,  490.  Morse,  18  Mo.  478,  granting  a  new  trial 

As   aa  Bzeieiie  ef  IMimliiim.  -^  Al-  because  the  party  complaining  had  no 

though  the  action  of  the  court  In  the  formal  notice. 
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y  (Precedent  \m  Statft  cf.  Ro«,  xi8  Mo.  41.)' 

Ordered  by  the  court  that  all  basiness  pending  and  undisposed 
of  be,  and  the  same  is  hereby,  continued  until  the  next  regular  term 
of  this  court,  and  the  court  adjourned  until  court  in  course. 

George  Hauck^ 
Special  Judge  for  March  Tenn^  i8f0L 

2»  IMrectiiigr  Clerk  to  Adjourn, 
a.  Oeotrftitf  • 

Form  Ntt.  631s. 
(Precedent  in  Smith  v.  State,  4  Neb.  984.)^ 

Fremont^  Sept  8,  187351 
At  the  request  of  the  attorneys  of  Buffalo  county,  I  hereby  adjourn 
the  district  court  of  Buffalo  county  until   the  2d  Monday  of  next 

Samuel  MaxweHj  Judge. 

b^ByttOL 

FoimNo.  63x3. 

(Precedent  in  State  v.  Holmes,  56  Iowa  589,)* 

J  to    the   inability  of  the  undersigned  to  reach  the  county 

seat  in  time  to  open   court  today,  it  is  therefore  hereby  ordered 

that  the  I>istrict  Court  for  Winneshiek  county  be  and  the  same  ta  hereby 

adjourned  until  Thursday,  the  10th  day  of  March,  xMi,  at  9  o'clock 

A.  u. 

Dated  March  9,  1S8I. 

E,  E,  Cooley,  Judge  District  Court, 
10th  Judicial  District,  Iowa, 

1.  Orte  OoBthniiBg  Vaiiidihed    Bui-  better  form  if  it  had  specially  desig- 

aMS.  —  In  Lamb  v.  State,  73  Ga.  588,  is  nated  the  September  term  as  the  one 

found  the  following  order:     "  There  which  the  order  was  intended  to  affect. 

bein^  a  number  of  cases  on  the  com-  The  statute  relating  to  adjournments 

tnon    law,   equity,   motion,  certiorari,  in  vacation  provided  that  **  If  the  judge 

claim  and  cnminal   dockets  of  Taylor  is  sick,  or  for  any  other  sufficient  cause 

Smperior   Court  that    have    not    been  is  unable  to  attend  court,  at  the  regu- 

reached  and   disposed  of   during   the  larly  appointed   time,   he  may   by    a 

present  term    for  want  of  time,  it  is  written  order  direct  an  adjournment  to 

ordered   that  all  cases  on  any  of  the  a  particular  day  therein  specified,  and 

dockets  of  said  court  that  have  not  been  the  clerk  shall  on  the  first  day  of  the  ' 

reached  and  disposed  of  be  continued  term,   or  as  soon  thereafter  as  he  re- 

nntil  the  next  term  of  this  court."  ceives  the  order,  adjourn  the  court  as 

S.  This  order  was  sent  to  the  clerk  therein  directed."    It  was  furthermore 

fivt  days  before  the  time  appointed  by  held  that  the  order  need  not  disclose 

law  for  the  conrt  to  be  held.     It  was  the  cause  for  adjournment,  and  this 

held  that  the  adjournment  by  the  clerk  view  is  supported  by  State  v.  Pate,  40 

panuant  to  the  order  was  effectual,  al-  La.  Ann.  748,  a  case  exactly  in  point. 
tboogh  the  order  wonld  have  been  in        S.  See  infra ,  note  i,  p.  420. 
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e.  By  Telegram. 

Form  No.  63x4. 

(Precedent  in  State  v.  Holmes,  56  Iowa  589.)^ 

Calmar^  lowa^  March  9th^  1S8L 
To  JT.  M.  Harden^  Clerk  —  I  have  made  and  sent  you  a  written 
order    adjourning   court    until   tomorrow    morning,   tdne    o'clock. 
Adjourn  it  accordingly. 

E.  E^  Cooleyy  Judge. 

8.  Justice's  Docket  Entry. 

Form  No.  63x5. 

(Precedent  in  Anderson  v.  Southern  Minnesota  R.  Co.,  21  Minn.  30.)^ 

By  consent  of  the  parties,  the  case  is  adjourned  until  Monday^ 
September  28^  xS73,  at  orte  o'clock  in  the  afternoon. 

1.  This  telegram  was  received  by  the  the  court  shall  stand  adjourned  till  the 
clerk  at  half  past  three  o'clock  p.  m.  next  regular  term.  If  the  judge  is 
on  March  9th,  which  was  the  third  day  sick,  or  for  any  other  sufficient  cause  is 
of  the  term,  and  a  few  minutes  before  unable  to  attend  court  at  the  regularly 
five  o'clock  p,  m.  of  the  same  day  he  appointed  time,  he  may,  by  a  written 
adjourned  the  court  until  March  lOth  at  order,  direct  an  adjournment  to  a  par- 
nine  o'clock  a.  m.  At  a  quarter  past  ticular  day  therein  specified,  and  the 
six  o'clock  p.  m.  of  March  9th  the  clerk  shall,  on  the  first  day  of  the  term, 
clerk  received  by  mail  the  order  set  or  as  soon  thereafter  as  he  receives  the 
forth  in  Form  No.  6313,  supra.  It  was  order,  adjourn  the  court  as  therein 
held  that  the  adjournment  upon   re-  directed." 

ceipt  of   the    telegram  was  a  lawful  2.  This  was  held  a  sufficient  com- 

adjournment  on  a   '*  written    order "  pliance  with  the  statute  requiring  an 

under     the    following    statutory    pro-  entry  on  the  docket  of  "  every  ad journ- 

yision:  "  If  the  judge  does  not  appear  ment,  stating  to  what  time  and  place." 
by  five  o'clock  of  the  third  day  *  *  * 
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CONTRACT  LABOR  LAW. 

By  Charlss  E.  Harris. 

L  ACTION  FOR  PENALTY,  421. 
IL  CRIMINAL  PROSECUTION,  4^4. 

OROSS-RBFEOlEIEfOBS. 

For  Forms  relating  to  Exclusion  of  Chinese  Laborers^  see  the  title 
EXCLUSION  OF  CHINESE  LABORERS, 

For  matters  of  Substantive  Law,  see  the  title  CONTRACT  LABOR 
LAW^  7  American  and  English  Encyclopedia  of  Law 
(2d  ed.),  p.  83. 

L  ACTION  FOR  PENALTY.^ 

Form  No.  63x6.* 

The  Circuit  Court  of  the  United  States  of  America  for  the  District 
of  Masscuhusetts. 

The  UmUd  States  of  America  \  ^^  ^a^      ^^  ^^^ 

CMarle'Tfymonds.  \  ^'""-^^^  Declaration. 

First  count:  And  the  plaintiff  says  that  during  the  month  oi  July, 
in  the  year  i8P^,  in  a  foreign  country,  to  wit,  in  the  city  of  Sheffield, 
in  England,  the  defendant  did  make  and  enter  into  a  contract^  with 
one  William  Henry  Bownes,  said  Bownes  being  then  and  there  an 
alien  and  a  foreigner^  and  said  contract  being  substantially  in  the 
terms  following,*  to  wit,  that  if  the  said  Botvnes  would  agree  to  migrate 
and  come  to  Salem,  in  the  United  States  of  America  and  common- 

L  Tto  til*  fBfnud  purti  of  a  complaint  490;  U.  S.  v.  Craig,  28  Fed.  Rep.  795. 

or  petition  in  a  particular  jarisdicdon  And  the  contract  or  agreement  must  be 

consult  the  title  Complaints,  vol.  4,  p.  an  enforceable  contract,  either  express 

1019.     For  the  formal  parts  of  a  decla-  or  implied.     U.  S.  v.  Edgar,  45  Fed. 

ration  consult  the  title  Declarations.  Rep.  44. 

S.  United  StaUs.  — 23  Stat,  at  Large,  4.  Lniiilgraiit  an  Allen. — The  sutute 

p.  332,  c.  164,  §§1,3;  Rev.  Stat.  (Supp.  is    directed    only    against    alien    im- 

1891),  p.  479,  c.  164,  §§  I,  3.  migrants,     and,    consequently,    alien 

See  insufficient  declarations  for  pen-  residents  when  returning  after  a  tem- 

alties  under  this  statute  in  U.  S.  v.  porary  absence  in  a  foreign  country 

Gay,  80  Fed.  Rep.  255;  Moller  v,  U.  S..  are  not  within  its  purview.     In  re  Mai- 

57  Fed.  Rep.  491.  ola,  67  I^d.  Rep.  114;  In  re  Martorelli, 

t.  OoBtrMt  Bflfim  Immigration. —  The  63  Fed.   Rep.  437;  In  re  Panzara,  51 

declaration  must  allege  that  previous  Fed.  Rep.  275. 

to  the  immigrant's  becoming  a  resident  6.  T«rms  of  Oontraet.  —  In  an  action 

of  the  United  States  he  entered  into  a  under  this  statute,  a  declaration  is  in- 

contract  to  perform   labor  or  service  sufficient  which  fails  to  show,  at  least  in 

here.     Moller  v.  U.  S.,  57  Fed.  Rep.  substance,  the  terms  of  the  contract 
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wealth  of  Massachusetts y  and  to  perform  manual  work  and  labor,  to 
wit,  the  work  of  a  blacksmiths^  in  said  Salem,  for  said  defendant,  he, 
the  said  defendant,  would  pay  the  said  Bownes  for  said  work  and 
labor  the  sum  of  twelve  dollars  per  week,  and  would  also  prepay  the 
transp)ortation  or  passage  money  of  said  Bownes  from  said  England 
to  said  United  States.  And  said  Bownes  did,  at  said  Sheffield,  at  the 
time  aforesaid,  accept  said  offer  of  said  defendant,  and  did  then  and 
there  promise  said  defendant  to  come  to  said  ScUem  and  there  to 
perform  work  and  labor  for  said  defendant  in  accordance  with  the 
said  defendant's  said  offer  to  him,  said  Bownes. 

And  the  plaintiff  further  says  that  thereafter,  to  wit,  in  the  month 
of  August  in  said  year,  said  Bownes  did,  in  pursuance  and  performance 
of  said  contract,  actually  migrate^  and  come  from  said  England  into 
said  United  States,  to  wit,  to  said  Salem,  and  did,  at  said  Salem,  per- 
form work  and  labor  for  the  defendant  in  accordance  with  the  terms 
of  said  contract. 

And  the  plaintiff  further  says  that  before,  by  and  after  the  makinsr 
of  said  contract  as  aforesaid  the  defendant  did  knowingly  encourage 
and  solicit  the  said  Bownes  to  migrate  and  come  into  the  said  United 
States,  and  did  knowingly  encourage  and  solicit  the  importation  and 
migration  of  said  Bownes  into  said  United  States,  both  in  the  manner 
aforesaid  and  also  by  prepaying,  after  the  making  of  said  contract, 
and  knowing  said  contract  to  have  been  made,^  the  transportation  of 
said  Bownes  from  said  England  to  said  United  States.  And  the 
plaintiff  further  says  that,  at  the  time  of  the  making  of  said  con- 
tract, and  at  the  time  of  said  encouragement  and  solicitation  by  the 
said  defendant,  and  at  the  time  of  his,  said  Bownes' s,  migration  and 
coming  into  said  United  States,  he,  said  Bownes,  was  a  foreigner, 
whose  migration  and  coming  into  said  United  States  under  cpntract 
^s  aforesaid  it  was  unlawful  for  the  defendant  to  assist  and  encourage 
as  aforesaid,  all  of  which  the  defendant,  at  the  time  of  the  making 
of  said  contract  and  of  said  encouragement  and  solicitation,  well 
knew.  Whereby  and  by  force  of  the  statute  in  such  cases  made  and 
provided,  said  defendant  has  forfeited  to  the  plaintiff  the  sum  of  ant 
thousand  dollars,  and  by  force  of  said  statute  an  action  has  accrued 
to  the  plaintiff  to  recover  of  said  defendant  the  sum  of  one  thousand 
dollars,  to  be  paid  into  the  treasury  of  the  United  States. 

und«r  which  the  laborer  came  to  this  case  within  the  terms  of  the  statute  as 

country.     U,  S.  v.  Gay,  80  Fed.  Rep.  construed  by  the  supreme  court.     U.  S. 

254.  V.  Gay,  80  Fed.  Rep.  254. 

1.  Xanual  Lahor  or  Sanrioe.  —  It  is  set-       S.  Avermant  of  Aiytnal  Immigration.  — 

tied  that  the  statute  must  be  considered  The  declaration  is  fatally  defective  if  it 

as  limited  to  cases  where  the  assisted  fails  to  allege  that  the  foreign  laborer 

immigrant  was  brought  into  this  coun-  did  actually  emigrate  to  this  country, 

try  under  a  contract  to  perform  **man-  U.  S.  v.  Bomeman,  41  Fed.  Rep.  751; 

ual  labor  or  service."    U.  S.  v.  Laws,  U.  S.  v.  Craig,  28  Fed.  Rep.  795. 
163  U.  S.  958;  Holy  Trinity  Church  t/.        8.  Dofendant's  Knowladgo  of  OoatrMt. — 

U.  S.,  143  U.  S.  457,  reversing  36  Fed.  The  declaration  is  fatally  defective  if  it 

Rep.   303.     And  a  declaration  is  in-  fails  to  allege  that  the  defendant,  when 

sufficient    which  does    not   state    the  he  assisted  the  foreign  laborer  to  emi- 

character  of  the  labor  or  service  which  grate,  knew  that  he  was  under  con-* 

the  immigrant  was  under  contract  to  tract.    U.  S.  v'.  Borneman,  41  Fed.  Rep. 

perform,  and  hence  fails  to  bring  the  751;  U.  S.  v.  Craig,  28  Fed.  Rep.  795. 
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Second  count:  Aim!  tke  plaintiff  sa^  tbat  Auring  the  month  of 
JunCy  in  the  year  \%9S^  the  defendant  caused  to  be  printed  and  pub- 
lished in  a  foreign  country,  to  wit,'  In  England^  in  a  newspaper  called 
the  Si^ld  TeUgr^phy  published  in  tJtie  city  of  Sktfitld^  in  said 
England^  an  advertisement  containing  a  promise  or  ojffer  of  employ- 
ment  substantially  in  the  terms  ^  following,  to  wit,  that  a  competent 
t/iucksmth cwx\^  obtain  employment  as  a  blacksmith^  in  the  city  of 
SalefHj  in  the  United  States  of  America  and  commonwealth  of  Masses 
chusetts^  at  good  wages,  and  requesting  any  person  who  was  a  black- 
smith and  who  desired  to  obtain  said  opportunity  of  employment  va 
«aid  Salem  to  call  upon  one  Richard  Taon^  at  21B  FitzwiUiam  street^  in 
said  Shcfieldy  to  obtain  from  said  Toon  further  particulars  relative 
to  said  offer  of  employment  at  said  Salem. 

And  the  plaintiff  further  says  that  one  William  Henry  B^nvnes  saw 
said  adyertisement  in  said  She  field  Telegraph  during  said  month  of 
June^  and  in  consequence  of  said  advertisement  did  thereafter,  to 
wit,  during  the  month  oi  August  in  said  year  x8P^,  migrate^  and 
come  to  the  United  States,  to  wit,  to  said  Salem^  and  did  then  and 
there  perform  work  and  labor  for  said  defendant  in  pursuance  of 
said  defendant's  offei;,  solicitation  and  inducement  contained  in  said 
advertisement 

And  the  plaintiff  further  says  that  by  the  printing  and  publishing  of 
said  advertisement  as  aforesaid,  the  defendant  did  knowingly  encour- 
age and  solicit  the  said  Bownes  to  migrate  and  come  into  said  United 
States,  there  to  perform  labor. 

And  the  plaintiff  further  says  that  the  defendant,  after  the  printing 
and  publishing  of  said  advertisement  as  aforesaid,  and  after  the  read- 
ing of  said  advertisement  by  Bownes  as  aforesaid,  did  prepay  the 
transportation  of  ^aid  Bownes  from  said  England  to  said  United 
States,  said  Bownes  being  at  the  time  of  said  prepayment  of  his  said 
transportation  an  alien  under  contract  to  perform  work  and  labor  in 
said  United  States,  all  of  which  the  defendant  at  the  time  of  his  said 
prepaying  of  said  transportation  well  knew> 

And  the  plaintiff  further  says  that  at  the  time  of  the  printing  and 
publication  of  the  said  advertisement  and  at  the  time  of  said  encour- 
agement and  solicitation  and  at  the  time  of  said  prepayment  of  said 
Bownes* s  transportation,  he,  said  Bownes^  was  an  alien  and  a  foreigner,^ 
whose  migration  and  coming  into  said  United  States  under  contract 
as  aforesaid  it  was  unlawful  for  the  defendant  to  assist  and  encourage 
as  aforesaid. 

Whereby  and  by  force  of  the  statute  in  such  cases  made  and  pro- 
vided, said  defendant  has  forfeited  to  the  plaintiff  the  sum  of  one 
thousand  dollars,  and  by  force  of  said  statute  an  action  has  accrued 
to  the  plaintiff  to  recover  of  said  defendant  the  sum  of  one  thousand 
dollars,  to  be  paid  into  the  treasury  of  the  United  States. 

And  the  plaintiff  further  says  that  the  two  counts  of  said  declara- 
tion are  for  one  and  the  same  cause  of  action. 

By  its  Assistant  Attorney, 

W,  G.  Thompson. 


1.  See  supra^  note  5,  p.  431. 
%.  See  supra,  note  i,  p.  422. 
S.  See  supra,  note  2,  p.  422. 
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4.  See  supra,  note  3,  p.  422. 
6.  See  supra,  note  4,  p.  421. 
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L  ACTIONS  EX  Contractu.^ 

1.  By  Bailor, 
a.  For  Hire. 


Pofoillo.  631$ 

(2  Chit.  PI.  55.) 


In  the  Common  Plats. 


Saimrday  next  after  the  Morrow  of  All  Souls 
in  Michaelmas  Term,  1  fVm.  IV, 
Middlesex^  to  wit.  Richard  Rot  was  attached  to  Kos^fer  John  Doe 
of  a  plea  of  trespass  on  the  case  upon  promises,  and  thereupon  the 
said  John  Doe^  by  Jeremiah  Mason^  his  attorney,  complains.  For 
that  whereas  the  said  Richard  Roe  heretofore,  to  wit,  on  the  Jirsf  day 
oi  January y  in  the  year  of  our  Lord  i85^,  in  the  county  di  Middlesex 
aforesaid,*  was  indebted  to  the  said  John  Doe  in  the  sum  of  £^20  for 
the  use  and  hire  of  divers  horses,  mares,  and  geldings,  bridles, 
saddles,  and  harness,  and  of  divers  chaises  and  other  carnages,  by 
the  said  John  Doe  before  that  time  let  to  hire  and  delivered  to  the 
said  Richard  Roe^  and  at  his  special  instance  and  request,  and  by 
the  said  Richard  Roe^  under  and  by  virtue  of  that  letting  to  hire 
before  then,  had  and  used.  And  being  so  indebted,  he.  the  said 
Richard  Roe^  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  in  the  county  of  Middlesex  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  John  Doe  to 
pay  him  the  said  last  mentioned  sum  of  money,  when  he,  the  said 
Richard  Roe^  should  be  thereunto  afterwards  requested.  Neverthe- 
less, the  said  Richard  Roe^  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily  and  subtly 
to  deceive  and  defraud  the  said  John  Doe  in  this  behalf,  hath  not  as 
yet  paid  the  said  sum  of  £20^  or  any  part  thereof,  to  the  said  John  Doe^ 
although  often  requested  so  to  do,  but  the  said  Richard  Roe  to  pay 
him  the  same  hath  hitherto  wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse,  to  the  damage  of  the  said  John  Doe  of  £5^ 
and,  therefore  he  brings  his  suit,  etc. 

{John  Den 
and 
Richard  Fen. 

Fonn  No.  63x9. 

(Md.  Pttb.  Gen.  Laws  (1888),  att.  75,  g  23.)^ 

John  Doe     \ 
against       >•  In  the  Circuit  Court  of  Baltimore  City. 
Richard  Roe.  ) 

John  DoCy  by  Jeremiah  Mason^  his  attorney,  sues  Richard  Roe  for  * 
the  hire  of  certain  household  furniture,  linen  and  other  necessaries 

1.  For  the  formal  parts  of  a  declara^    parts  of  complaints  or  petitions  consolt 
lion  in  a  particular  jurisdiction  consult    the  title  Complaints,  vol.  4,  p.  1019. 
the  title  Declarations.    For  the  formal       %.  The  same  form  is  set  out  in  Fla. 

Rev.  Stat.  (189a),  S  1058. 
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bf  die  plaiatiff  let  to  hire  to  the  defenduit,  aaid  the  plaintiff  claims 
therefor  lioft  sum  of  tW0  hmmired  doUars. 

Jtrtmit^  Mason^  Ptointiff's  Attorney. 


FonaNatSsao. 
<Matt.  iHi^  SUL  4i6ga),  c.  s6f ,  %  94.) 

^^/^    \  Middlesex  "Sai^Ct. 
Jtkkmrd  Roe  \  ^^^'^^^^  Declaration. 

And  the  plaintiff  say^  the  defendant  owes  him  ime  texr^^i/ dollars 
for  the  use  of  a  certain  horse  and  carriage  hired  of  the  plaintiff  by 
the  defendant. 

/efvmmk  Mas^n^  Attorney  for  Plaintiff. 

Ponn  No.  63a x. 

>*"  f^  Pi""^***'      \  In  the  District  Co«rt  «f 

£Uhard  Roe,  defendant.  \     ^""^  ^'^^>  ^•^«A»- 

The  plaintiff  for  cause  of  action  herein  alleges,  and  shows  to  the 
court  that  on  the  first  day  of  May^  iS96,  the  defendant  hired  from 
the  plaintiff  ^zf^  mowing  machines,  the  property  of  the  plaintiff,  for 
the  space  of  two  months  then  next  ensuing,  for  the  use  of  which  he 
promised  to  pay  to  plaintiff  the  sum  of  tAirty  dollars  per  month, 
amounting  in  the  whole  to  the  sum  of  Mr^^  ^i^/y^/r^^  dollars,  which 
sum  became  due  on  the  first  day  oi  July^  i8P5,  but  no  part  of  the 
same  has  been  paid. 

Wherefore  plaintiff  demands  judgment  against  defendant  for  said 
-sum  of  three  hundred  dollars,  and  the  costs  and  disbursements  of 
this  action 

Jeremiah  Mason^  Plaintiff's  Attorney. 

b.  For  Failure  to  lUtam  ChatteL 

Form  No.  6322. 
(Precedent  in  Field  v.  Bracken,  56  Me.  Z2i.y 

\(jCowtmencement.y^  For  that  the  said  defendants,  at  Lewistm^  to 
wit,  at  said  Aulmrn^  on  the  eighteenth  day  of  June^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-seven^  had  and  received 

1.  The  defendant  admitted  the  agree-  as  matter  of  law  that  plaintiff  was  enti- 

ment  set  out  in  the  declaration  and  al-  tied  to  recover,  to  which  ruling  defend- 

leged  that  the  wagon  was  stolen  during  ants    excepted,    and   their    exceptions 

the  month  for  which  it  was  hired  while  were  sustained,  the  court  holding  that 

<lefendants  were  in  the  exercise  of  or-  a  promise  to  **  return  in  good  order" 

•dinary  and  proper  care,  and  that  they  does  not  make  the  bailee  an  insurer 

had  never  been  able  to£nd  and  recover  against  all  casualties  and  contingencies 

tiie  wagon.     Wliereupon  the  question  whatsoever.     No  special  obligation  is 

was  submitted  to  the  presiding  judge,  incurred  beyond   that  which   the   law 

with  the  right  to  ezce|>t,  whether  as  impKes  in  the  ordinary  transaction  of 

matter  of  law  the  plaintiff  was  entitled  letting  a  vehicle  for  hire. 

<o  recover.     The  presiding  judge  ruled  S.  See  note  i,  p.  438. 

487  Volume  $. 


6828.  CONTRACTS  OF  HIRE.  6826. 

of  the  plaintiff  the  plaintiff's  single  wagon,  of  the  value  of  one  hun- 
dred ana  fifty  dollars,  the  same  to  be  kept  and  used  by  the  said  de- 
fendants for  the  period  of  one  month  from  the  said  eighteenth  day  of 
June  aforesaid  and  the  said  defendants,  in  consideration  that  the 
plaintiff  would  so  let  to  them,  the  said  defendants,  said  wagon  as  afore- 
said, then  and  there  promised  the  plaintiff  to  return  the  said  wagon 
to  him  at  the  expiration  of  the  month  aforesaid  in  good  order;  yet 
the  said  defendants,  not  regarding  their  promise  aforesaid,  did  not 
return  the  said  wagon  according  to  their  promise,  but  though  the 
month  has  long  since  elapsed,  and  though  often  thereto  requested, 
the  said  defendants  have  neglected  and  refused  and  still  neglect  and 
refuse  so  to  do.     \{JOanclusion^ 

Form  No,  6323. 

Supreme  Court,  Suffolk  County. 

John  Doe^  plaintiff, 

against 

Richard  Roe ^  defendant. 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
the  court,  that  on  the  first  day  of  January  y  iS96,  the  defendant  hired 
from  the  plaintiff  one  Steinway  baby-grand  piano,  of  the  value  of  seven 
hundred  dollars,  to  be  used  by  the  defendant  from  i^t  first  day  of 
January y  i8P5,  to  \^t  first  day  oi  July^  iZ96y  and  that  defendant  agreed 
to  take  due  care  of  said  piano,  and  to  return  the  same  to  plaintiff 
at  the  expiration  of  said  term  in  good  condition,  reasonable  wear 
excepted.  That  the  term  for  which  said  piano  was  hired  has  elapsed, 
and  that  defendant  has  not  returned  the  same,  although  on  the  third 
day  of  Jufyy  i8P^,  he  was  by  plaintiff  requested  so  to  do. 

Wherefore  plaintiff  demands  judgment  against  the  said  defendant 
for  the  sum  of  seven  hundred doWarSy  with  interest  from  the  second  day 
of  July y  i8P^,and  all  costs  and  expenses  of  this  action. 

Jeremiah  Mason^  Plaintiff's  Attorney. 

Form  No.  6324. 

(Tenn.  Code  (1896),  §  4660.) 

John  Doe    )     The  plaintiff  sues  the  defendant  for  the  following 

V.  >•     horses,  the  property  of  the  plaintiff  (or  other  personal 

Richard  Roe.  )     property ^  describing  it  succinctly y)  with  the  value  of  the 

hire  or  use  thereof,  during  the  detention,  viz. :  from  the  tenth  day  of 

August y  iZ96y  to  \ht  first  day  of  September y  i^96, 

Jeremiah  Masony  Attorney  for  the  Plaintiff. 

a  For  Misuse  of  ChatteL 

Form  No.  6325. 

(2  Chit.  PI.  146.)* 
{Commencing  as  in  Form  No,  6S18y  and  continuing  down  to  *)  in  con- 

1.  For  the  commencement  and  con-  S.  See  also  substance  of  a  similar 
elusion  of  the  declaration  in  Maine  declaration  in  Frye  v.  Burdick,  67  Me. 
consult  the  title  Declarations.  408. 
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sideration  that  the  said  John  Doe^  at  the  special  instance  and  request 
of  the  sjud  Richard  Roe^  had  let  to  hire  and  delivered  to  the  said  Rich- 
ard Roe  a  certain  horse  of  the  said  John  Doe  of  great  value,  to  wit,  of 
the  value  of  jQ^y  to  be  ridden  and  used  by  the  said  Richard  Roe^  he 
the  said  Richard  Roe  undertook,  and  then  and  there  faithfully  prom- 
ised the  said  John  Doe^  to  ride  and  use  the  said  horse  in  a  moderate, 
careful  and  proper  manner.  And  although  the  said  ^/'Mar^i?^^  then 
and  there  had  and  received  the  said  horse  of  and  from  the  sBxd.  John 
Doe  for  the  purpose  aforesaid;  yet  the  said  Richard Roe^  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to 
injure  the  said  John  Doe  in  this  behalf,  did  not  nor  would  ride  or  use 
the  said  horse  in  a  moderate,  careful  or  proper  manner,  but  wholly 
neglected  and  refused  so  to  do.  And  on  the  contrary  thereof  he  the 
said  Richard RoCy  after  the  making  of  his  said  promise  and  undertaking, 
to  wit,  on  the  day  and  year  aforesaid,  at  Middlesex  aforesaid,  so  care- 
lessly and  improperly  rode  and  used  the  said  horse,  that  by  means 
thereof  the  said  horse  became  and  was  greatly  lamed  and  hurt,  and  so 
remained  and  continued  for  along  space  of  time,  to  wit,  hitherto,  dur- 
ing all  which  time  he  the  said  John  Doe  thereby  lost  and  was  deprived 
of  the  use  and  benefit  of  the  said  horse,  and  also  thereby  the  said 
horse,  being  of  the  value  aforesaid,  became  and  was  greatly  damaged, 
lessened  in  value,  and  spoiled,  to  wit,  at  Middlesex  aforesaid. 

Wherefore  the  ^3.\d  John  Doe  s^\tYi  that  he  is  injured  and  hath  sus- 
tained damage  in  the  amount  of  £15^  and  therefore  (concluding  as  in 
Form  No.  63 18). 

Form  No.  6336. 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco^  State 
of  California. 

John  DoCy  plaintiff,      ) 

against  >-  Complaint  —  Breach  of  Contract  of  Hire. 

Richard  Roe^  defendant.  ) 

.    John  DoCy  the  plaintiff  in  the  above  entitled  action,  complaining  of 
Richard RoCy  the  defendant  in  said  action,  alleges: 

I.  That  on  tht  first  day  oi  January y  iS96y  the  defendant  hired  from 
the  plaintiff  one  Miller  upright  piano  to  be  used  by  the  defendant 
from  the  said  first  day  of  January y  iS96y  to  tht  first  day  of  January y 
i8P7. 

II.  That  defendant  promised  to  take  due  care  of  said  piano  and  to 
return  the  same  to  plaintiff  at  the  expiration  of  said  term  in  good 
condition,  reasonable  wear  excepted. 

III.  That  the  said  term  for  which  the  said  piano  was  hired  has 
expired. 

\  IV.  That  defendant  so  negligently  and  improperly  cared  for  said 

piano  that  the  same  was  wholly  lost  to  plaintiff. 

V.  That  the  said  piano  was  of  the  reasonable  value  oifive  hundred 
dollars. 

Wherefore  plaintiff  prays  judgment  against  the  defendant  for  the 
said  sum  oi  five  hundred  ^o)\2x%y  and  costs  of  suit. 

Jeremiah  Masony  Attorney  for  Plaintiff. 
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a.  By  BallMfiurD«feetln  Chattal  Let. 

toHBVa«3M- 

MarkhoM  amd  LeBUuu. 

Trin.  Tenn;  7  (?^<?.  iZ 

Middlesex^  ss.  WtlUam  Fleicktr  complains  of  Darnel  Dean^  in  the 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the  now  king 
before  the  king  himself  of  a  ptea  of  trespass  on  the  case  upon  prom- 
ises; for  that  whereas  the  said  WUliam^  at  the  special  instance  and 
request  of  the  said  Daniel^  on  the  Mrd  day  of  October  in  the  year  of 
our  Lord  TJS^  at  the  parish  of  St  Botolph  without  AldgaUy  in  the  said 
county^  hired  of  the  said  Danul  one  gelding,  for  a  journey  with  him 
the  said  William^  from  thence  to  Chester^  in  the  county  of  Chester^  and 
from  Chester  aforesaid  back  to  the  parish  aforesaid,  for  a  certain  price 
or  hire,  to  wit,  for  the  price  of  one  hundred  shillings  of  lawful  money 
of  Great  Britain,  he  the  said  i7am>/ assumed  upon  himself  and  under- 
took that  the  said  gelding  was  fit  and  able  to  perform  the  said  journey; 
and  although  the  said  William  afterwards,  to  wit,  on  the  said  third 
day  of  October^  set  forward  on  his  said  journey  to  Chester  on  the  said 
gelding  so  hired  as  aforesaid;  yet,  notwithstanding  the  assumption 
and  undertaking  of  the  said  Daniel  as  aforesaid,  the  said  gelding  was 
not  fit  and  able  to  perform  the  said  journey,,  but  tired  on  the  road  in 
the  said  journey,  and  became  entirely  unfit  and  unable  to  perform  the 
residue  of  the  said  journey;  by  reason  of  which  he  the  said  William 
was  put  unto  and  sustained  great  expenses  in  and  about  providing 
himself  with  horses  for  the  residue  of  the  said  journey,  to  the  damage 
of  the  said  WiUioM  of  nimt  pounds  ntmetoem  sbilUn^  aad  therefose  he 
brings  suit,  etc. 

Form  No.  633$. 
(PrecedeathrWindlec^.  JordMi,  75  Me.  Z49.) 

[(^ComMencementjyy-  In  a  plea  of  the  case,  for  that  the  said  defend- 
ant, at  said  Lisbon,  on  the  second  dzy  of  September,  m  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-mine^  in  consideration 
that  the  plaintiff  at  the  special  instance  and  request  of  the  defend- 
ant, had  hired  of  him  one  horse  and  wagon  for  the  purpose  of  nding 
from  Lisbon,  aforesaid,  to  Lewiston  in  said  county,  and  in  return  from 
said  Lewiston  to  said  Lisbon,  for  the  price  and  hire  of  a  reasonable  sum 
of  money,  to  wit:  two  dollars^  and  for  other  good  and  valuable  con- 
siderations, then  and  there  promised  the  plaintiff  that  the  said  horse 
was  sound,  kind,  safe,  and  serviceable,  and  free  from  the  vice  of  kick- 
ing, and  that  the  same  would  perform  well  when  harnessed  in  said 
wagon,  and  was  suitable  to  perform  said  purpose  and  service. 

And  the  plaintiff  in  fact  saith,  that  he,  confiding  in  said  promise  of 
the  said  defendant,  did,  on  the  second  ^di^  of  September,  aforesaid,  set 
forward  on  said  purpose  and  service  with  said  wagon,  drawn  by  said 
horse  of  the  defendant,  hired  for  the  purpose  aforesaid,  as  aforesaid. 

1.  For  the  commencement  and  conclnsmn  of  a  declaration  io  Maine  consalt 
the  title  Declarations. 
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Yet  the  said  defendant  did  not  regard  his  promise,  aforesaid,  but 
then  and  there  craftily  and  strbtly  deceived  Hwr  pteintiff  in  this,  that 
the  said  horse  was  then  and  thexie  unkind,  niigafc,  ansoond,  and 
wisiittabte  for  said  purpose  and  service,  and  tiiat  sa^d  horse  was  not 
free  from  the  vice  of  kicking,  but  on  the  contrary  said  korse  wa»  then 
there  in  the  habit  of  viciously  and  violisnUy  kicking;  adi  of  whick  the 
said  defendant  ttien  and  there  well  knew. 

And  the  plaintiff  avers  tkat,  in  tke  perfofiHMmce  of  said  service^ 
the  said  horse  was  driven  and  managed  by  the  plaintiff  with  due  care. 

Yet,  by  reason  of  the  said  ttnkindness,  nnsoimdness  and  avsuitable- 
ness  of  the  said  horse  for  said  parpose  and  service^  the  said  horse 
then  and  there  became  restive,  violent,  furious,  and  uacoBtrollable, 
and  then  and  there,  while  in  said  service,  to  wit:  at  said  Laviston^ 
the  said  horse  viciously  and  violently  kicked  the  plaintiff  upon  his 
left  knee  and  broke  the  knee-cap  thereof,  and  then  and  there  kicked 
the  plaintiff  upon  his  right  leg  and  upon  his  thumb  and  finger,  all 
without  the  fault  of  the  plaintiff,  and  the  plaintiff  was  thereby  then 
and  there  greatly  and  permanently  injured  in  his  left  knee,  right  leg 
and  thnmb  and  nnger,  and  by  reason  of  his  said  wounds  and  injuries, 
then  and  there  received,  as  aforesaid,  the  plaintiff  then  and  there,  for 
a  long  time  afterwards,  suffered  great  pain  and  anxiety,  and  became 
sick,  sore,  lame,  disordered,  and  incapable  of  transacting  his  ordi- 
nary and  necessary  labor,  affairs,  and  business;  and  so  continued  for 
a  long  space  of  time,  to  wit:  ever  since. 

And  the  plaintiff  avers  that  his  said  injuries  are  incurable,  that  by 
reason  of  said  wounds,  injuries,  and  bruises  so  received,  as  aforesaid, 
he  was  obliged  to  expend,  and  did  expend  large  sums  of  money,  to 
wit:  three  A»i»e/r^^  dollars,  in  endeavoring  to  be  cured  of  said  wounds 
and  injuries,  occasioned  as  aforesaid,  and  for  board,  nursing,  medi- 
cine, and  attendance.     \(Candusion^ 


IL  ACnOHS  EX  DEUCTO.* 

1.  ^  Bailor  for  Impropep  Use  of  Chattal. 

Form  No.  6329. 

(Md.  Pub.  Gen.  Laws  (1888),  art.  75,  §  33.) 

{Commencing  as  in  Form  No,  6319^  and  continuing  down  to  ♦)  that 
the  defendant  hired  from  the  plaintiff  a  horse  to  ride  from  Frederick 
to  Hagerstowny  and  thence  back  to  Frederick^  in  a  proper  manner ; 
and  the  defendant  rode  said  horse  so  immoderately  that  he  became 
lame  and  injured  in  value.  And  the  plaintiff  claims  {concluding  as  in 
Form  No.  6319), 

1«  For  the  comnaencement  and  con-  suit  the  title  Dbclakations.     For  the 

cheion  of  a  declaration  in  Maine  con-  formal    parts  of   complaints   or  peti<* 

salt  the  dtle  Declarations.  tions    consult   the    tide    Complaints, 

9.  For  the  formal  parts  of  a  declara-  vol.  4,  p.  1019. 
don  in  a  particular  jurisdiction  con- 
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Form  No.'6330.  -    . 

(Precedent  in  Spooner  v.  Manchester,  133  Mass.  270.)^ 

UCapHon  as  in  Form  No.  6SB0,)y 

And  the  plaintiff  says  the  de/endant  hired  the  plaintiff's  horse 
and  carriage  to  drive  from  Worcester  to  Clinton  and  back  in  a  prudent, 
careful  and  proper  maqner,  and  that  the  defendant  drove  the  same 
beyond  Clinton  to  Northborough  wrongfully,  and  managed  and  drove 
^id  horse  so' improperly,  unskilfully  and  wrongfully  while  at  said 
Northborough  that  said  horse's  ankle  was  broken  and  otherwise 
injured,  to  the  great  damage  of  the  plaintiff. 

[{Signature  as  in  Form  No.  6Sf^.)y 

2.  By  Bailee  for  Damages  Due  to  Defect  In  Chattel  Let. 

Form  No.  6331.* 

Suffolk^  ss.     Superior  Court.    April  term,  i^7S, 
Home  et  al.  ) 

,        vs.  >•  Plaintiffs'  Declaration. 

Meakin  et  al.  ) 

And  the  plaintiffs  say  that  the  defendants  are  livery-stable  keepers 
and  accustomed  to  let  horses  and  carryalls  for  hire,  and  the  plaintiff, 
James  W.  Horney  hired*  of  the  defendants  a  horse  and  carryall  to 
attend  the  funeral  of  a  brother-in-law  and  take  with  him  his  wife  and 
family,  for  a  certain  sum  to  be  paid  by  him  to  the  defendant  for  the 
use  of  such  horse  and  carryall.  And  the  defendants  were  bound  and 
agreed  ^  to  furnish  the  plaintiff  with  a  suitable  and  proper  horse  and 
carryall  to  attend  such  funeral.  Yet  the  defendants,  neglecting  their 
said  obligation  and  duty,  did  not  furnish  the  plaintiffs  with  a  suitable 
and  proper  horse  or  suitable  and  proper  carryall  to  attend  such 
funeral,  but  on  the  contrary  furnished  them  with  a  horse  and  carryall 
both  of  which  were  unsuitable  and.  improper,^  the  horse  being  unkind, 
vicious,  and  unsafe,  and  the  carryall  frail  and  unsafe,  whereby,  while 
the  plaintiffs  were  riding  in  said  carryall  in  attending  said  funeral,  and 
the  said  James  IV.  was  driving  and  exercising  due  care,  said  horse 
suddenly  started  and  ran  and  kicked,  one  of  the  wheels  of  the  carryall 
broke  down,  and  the  female  plaintiff  was  thrown  out  and  bruised  and 
injured  internally  and  subjected  to  great  pain  and  suffering. 

S.  J.  Thomas^  Attorney  for  Plaintiff. 

1.  This  declaration  is    sufficient  in  the  contract  was  made  by  the  father 

form,  but  it  appeared  in  evidence  that  for  his  son  James  W.,  and  if  the  de- 

the  defendant  unintentionally  took  the  fendants  knew  the  purpose  for  which 

wrong  road  in  returning  to  Worcester,  the  horse  was  to  be  used  by  the  son. 

and  having  traveled  on  such  road  a  Home  v.  Meakin,  115  Mass.  326. 

few  miles  discovered  his  mistake  and  6.  In  letting  a  horse  for  hire,  there  is 

took  what  he  considered  the  best  way  an  obligation  and  implied  agreement 

back  to  the  place  of  hiring;  and  it  was  on  the  part  of  the  letter  to  furnish  a 

held  that  he  was  not  liable  in  trover  horse  that  is  suitable  for  the  purpose 

for  the  conversion  of  the  horse.  for  which  it  is  hired.     Home  v.  Mea- 

S.  The  matter  to  be  supplied  within  kin   115  Mass  326. 

[]  will  not  be  found  in  the  reported  case.  6.  It  is  not  necessary  for  the  plain- 

8.  This  form   is   the  declaration  as  tiffs  to  allege  that  the  defendants  knew 

drawn  in  conformity  with  instructions  that  the  horse  was  unsuitable.     The 

of  the  court  in  Home  v.  Meakin,  115  fact  that  the  defendants  did  not  know 

Mass.  326.    It  is  copied  from  the  record,  that  the  horse  was  unsuitable  would 

4.  This  allegation  is  sufficient  if  (as  not  furnish  them  any  defense.     Home 

the  jury  found  in   the  present   case)  v.  Meakin,  Z15  Mass.  326. 
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CONTRIBUTION. 

By  R.  G.  Dodgx. 

L  BETWEEN  CO-DEBTORS  EN  GENERAL,  433' 

IL  BETWEEN  CO-SURETIES,  44i- 

1.  In  General^  441. 

»•   Where  Same  Co-sureties  are  Insolvent^  446. 
8.   Where  Caniribution  is  Sought  from  Estate  of  Deceased  Co* 
surety^  447. 

IIL  BETWEEN  PARTNERS,  44S. 

IV.  BETWEEN  STOCKHOLDERS,  449- 

V.  BETWEEN  JOINT  OWNERS  OF  PROPERTY,  450. 

1.   Where  Plaintiff  has  Repaired  Property^  456. 

»•   Where  Plaintiff  has  Removed  an  Incumbrance  from  Property^ 

453. 

VI.  BETWEEN  CO-DEVISEES  AND  CO-LEOATEES,  455- 

VII.  BETWEEN  JOINT  TORT-FEASORS,  456. 

GROSS-REFERBNCESa 

For  Forms  relating  to  General  Average^  see  the  title   GENERAL 

AVERAGE, 
For  matters  of  Substantive  Lcvw,    see  the  title  CONTRIBUTION 

AND  EXONERA  TION,  7  American  and  Engush  Ency- 

CLOPiBDiA  OF  Law  (2d  ed.),  p.  325. 

I.  BETWEEN  CO-DEBTORS  IN  GENERAL. 

Fonn  No.  6333, 

(Conn.  Prac.  Act,  p.  65,  No.  93.) 

To  the  sheriff  of  the  county  of  Hartford^  his  deputy,  or  either  con- 
stable of  the  town  of  Hartford  in  said  county  —  Greeting: 
By  authority  of  the   State  of  Connecticut^  you  are  hereby  com- 
manded to  attach,  to  the  value  oi  fourteen  hundred  doWsLTS,  the  goods 

1.  FMr  tlw  tanud  parti  of  a  declara-  California,'^ Civ.  Code (1897), §  1432; 

tion,  complaint,  petition  or  bill  in  equity  Code  Civ.  Proc  (1897),  g  709. 

in  a  particular  jurisdiction  consult  the  Delaware,  —  Rev.  Stat.  (1893),  p.  533, 

cities  Declarations  ;  Complaints,  vol.  §  a. 

4,  p.  1019;  Bills  in  Equity,  vol.  3,  p.  Georgia,  ^2  Code  (1895),  %  3991. 

417.  JCentucky,—B^Th.  &  C.  Stat.  (1894), 

lor  itatotti  relating  to  ihe  right  of  §g  484-488, 4665-4667. 

contribttdon  between  joint  debtors  see  Michigan.  —  How.  Anno.  Stat.  (1882), 

as  follows:  §g  5906, 6122,  6154-6159. 

5  E.  of  F.  P.  —  28.  488  Volume  5. 


6338.  CONTRIBUTION.  6338. 

or  estate  of  Richard  Roe^  of  Windsor,  in  said  county,  and  him  sum- 
mon to  appear  before  the  Superior  Court  to  be  held  at  Hartford^  in 
and  for  the  county  of  Hartford^  on  the  first  Monday  of  February^ 
iSSOf  then  and  there  to  answer  Mnto  John  Doe^  of  said  Hartford^  in  a 
civil  action,  wherein  the  plaintiff  complains  and  says  :'^  | 

1.  On  May  Ist^  i879,  the  plaintiff  and  defendant  made  and  deliv- 
ered to  Henry  Rogers  their  promissory  note,  of  which  a  copy  is 
hereto  annexed,  marked  Exhibit  A, 

2.  At  the  maturity  of  said  note,  the  plaintiff  was  compelled  to  pay 
and  did  pay  all  of  said  note.^ 

3.  The  defendant  was  and  is  bound  to  pay  %l^000  to  the  plaintiff, 
as  his  contributive  share  thereof. 

4.  On  November  Ist^  i87P,  the  plaintiff  demanded  of  the  defendant 
said  sum,  or  contributive  share  of  %lyOOO^  which  be  refused  to  pay, 
and  no  part  thereof  has  been  repaid  to  the  plaintiff. 

The  plaintiff  claims  %1^W0  damages. 

\Safnuel  Short  of  Hartford  is  recognized  in  %  ■  to  prosecute, 
etc.] 

Of  this  writ,  with  your  doings  thereon,  make  due  return. 
Dated  at  Hartford^  this  fifteenth  day  oi  January ^  iSSO. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  6333^ 
(Precedent  in  Security  F.  &  M.  Inau  Co.  v.  St.  Paul  Int.  Co.,  50  Coan,  S34.)* 
[(jCommencing  as  in  Form  No,  6SS2y  and  continuing  down  /^*.)]' 

I.  Prior  to  the  2Jith  of  Aprils  i87^  the  defendant  with  the  plain- 
tiff and  other  insurance  corporations,  had  severally  issued  policies  of 
fire  insurance  to  Messrs.  Taylor^  Randall  &*  Co. ,  of  Boston^  Massa- 
chusetts, upon  property  on  CentrcU  Wharf  in  said  Boston,  the  policies 
of  the  defendant  and  plaintiff  being  each  for  the  sum  of  twenty-five 

Minnesota, — Stat.  (i894)«  §  5479.  Smith,  70  N.  Y.  537.     And  an  allega- 

Montana,  —  Civ.  Code  (X895),  §  194^.  tion  that  judgment  has  been  recovered 

New  York. — Birds.  Rev.  Stat.  (1896),  against    the    plaintiff    is    insufficienL 

p.  1 1 56,  §  922  et  seq.  Huey  v,  Stewart,  69  Ga.  768. 

North  Dakota,  —  Rev.   Codes  (1895),  Payment  Compulsory, — It  must  further 

§3767.  be  alleged  that  the   payment  by  the 

Oregon,  —  Hill's  Anno.  Laws  (1892),  plaintiff  was  compulsory,  for  a  volun- 

§  298.  tary  payment  gives  rise  to  no  right  of 

Pennsylvania.  —  Bright.     Pur.     Dig.  contribution.      Bradley  v.   Burwell,  3 

(1894),  p.  109s,  g  II.  Den.  (N.  Y.)  61;  Webster's  Appeal,  86 

Washington,  -^  Ballinger'fi     Anno.  Pa.  St.  409;  Aldrich  v.  Aldrich,  56  Vt. 

Codes  &  Stat.  (1897),  §  5294.  324;  Watson  v.  Wilcox,  39  Wis.  643. 

1.  Allegation  of  Payment — Generally. —  As  to  the  effect  of  payment  to  avoid 

There  must  be  an  allegation  in  the  bill  levy  of  execution  after  judgment  see 

or  complaint,  etc.,  to  the  effect  that  the  infra,  note  3,  p.  441. 

plaintiff  has  made   some  payment  of  S.  This  case  was  reserved,  upon  de* 

money,   for  no  right  to   contribution  murrer,  for  the  advice  of  the  supreme 

arises  until  some  payment  has  been  court,  which  advised  the  superior  court 

made.    Taylor  v.  Means,  73  Ala.  468;  that  the  complaint  was  sufficient. 

Smith  V,  State,  46  Md.  617;  Phillips  v.  8.  The  matter  to  be  supplied  within 

Blatchford,  137  Mass.  510;  Van  Petten  [  ]  will  not  be  found  In  Um  reported 

V,  Richardson,  68  Mo.  379;  Morgan  v.  case. 
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Jmndred  dollars,  and,  prior  to  said  date,  said  insured  property  had 
been  destroyed  by  fire,  and,  on  said  date,  claims  were  bein^  made 
by  the  insured  on  said  policies  against  the  defendant  and  plaintiff  and 
said  other  insurance  corporations. 

2.  Prior  to  said  AprU  2J^  i374,  the  plaintiff  and  defendant, 
together  with  the  German  Insurance  Company^  of  Erie^  Pemtsylvania^ 
which  had  a  policy  of  insurance  on  said  property  of  %5,000y  and  the 
Mississippi  Valley  Insurance  Company^  of  Memphis^  Tennessee^  which  had 
a  policy  of  insurance  on  said  property  of  ^/^fiOO^  the  Mechanics  and 
Traders  Insurance  Companyy  of  New  York  City^  the  Kings  County  Fire 
Insurance  Company^  of  New  York,  the  Franklin  Insurance  Compafty^  of 
IndHunapolis,  Indiana^  the  Franklin  Insurance  ompany^  of  Wheelingy 
West  Virginia^  the  Lafayette  Fire  Insurance  Company,  of  New  York 
City,  the  Adriatic  Fire  Insurance  Company,  of  N£w  York  City,  the 
Oswego  6^  Onondaga  Insurance  Company,  of  Baldwinsville,  in  the  state 
of  New  York,  the  Ben  Franklin  Insurance  Company,  of  Allegheny,  Penn- 
syhania,  the  Hibernia  Mutual  Fire  Insurance  Company,  of  Newark, 
New  Jersey,  the  Globe  Insurance  Company,  of  Chicago,  Illinois,  and  the 
Clay  Fire  Insurance  Company,  of  Louisville,  Kentucky,  all  of  which  said 
companies  had  severally  policies  on  said  insured  property,  each  of 
$2^00,  had  determined  that  the  claims  made  on  said  policies  by  the 
insured  were  fradulent  and  invalid,  and  on  said  last  mentioned  date 
the  plaintiff  and  defendant  and  said  other  insurance  corporations 
mentioned  in  this  article,  entered  into  and  signed  the  following 
written  agreement  with  each  other:  {Here  was  inserted  a  copy  of  t^! 
ag'reement.y' 

1.  TbA  agraeflMat  set  out  was  in  the  the  companies  subscribing  to  the  agree- 

words  and  figures  following:     '*/»  re  ment;  the  management  and  conduct  of 

Taylor^  Randall  &*  Co,  vs.  St,  Paul  Fire  said  resistance  to  said  claims  and  de- 

6^  Marine  Ins,  Co.  et  als.    The  under-  fense  of  said   suits    and  proceedings 

signed    insurance    companies    having  shall  be  and  is  fully  entrusted  to  and 

policies  outstanding,  issued  to  Taylor^  devolved  upon  a  committee  to  be  com- 

Randall  &»  Co,,  upon  property  on  Cen-  posed  of  IV,  H,  Brazier^  of  the  city  of 

tral  Wharfs  Boston^  upon  which  claims  New    York,  Charles  W,   Sproat,  of  the 

have    been    made    against  said  com-  city  of  Boston,  James  R.  Lott,  of  the  city 

panies,  do,  in  consideration  of  one  doU  of  New  York,  and  Z.  S.  Jordan,  of  the 

lar    by  each   paid   to  the   other,   and  city  of  Boston;  which  committee  shall 

divers  other  good  and  valuable  consid-  have  full  power  and  authority  to  employ 

erations,  mutually  covenant  and  agree  counsel  and   attorneys  to   appear   for 

to  and  with  each  other  as  follows,  that  said  companies  and  each  thereof  and 

is  to  say,  the  said  companies  will  unite  defend  said  suits  and  legal  proceedings, 

in  resisting  the  claim  made  upon  said  and  to  employ  other  persons  for  other 

policies,  and  on  each  thereof,  and  in  the  services  relative  thereto,  and  to  assess 

defense  of  any  and  all  suits  and  legal  upon   and   demand  and  receive  from 

proceedings  that  have  been  or  may  be  such    companies   from    time   to    time. 

instituted  against  any  of  said  compa-  as  such  committee  shall  deem  proper, 

nics  upon  any  of  said  policies,  and  will,  such  sum  or  sums  of  money,  for  the 

when  and  as  required  by  the  committee  compensation  of  such  counsel  and  at- 

bereinafter    mentioned,   contribute    to  torneys,  and  such  other  persons,  and 

and  pay  the  costs,  fees  and  expenses  all  other  expenses  of  such  defense  of 

of  said  suits  and  procedings  pro  rata,  said  suits,  as  said  committee  shall  deem 

that  is  to  say,  each  company  shall  pay  necessary  and  expedient;  such  assess- 

such  proportion  of  said  costs,  fees  and  ment   upon  and   payment  by  each  of 

expenses    as  the    amount   insured  by  said  companies  to  be  pro  rata  as  above 

said  company  shall  bear  to  the  whole  mentioned.      Each  and  every  of  said 

amount  Insured  on  said  property  by  all  companies    shall  fully  and   faithfully 
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3.  At  tne  time  of  thcf  execution  of  said  agreement  suits  were  pend- 
ing in  Massachusetts  against  the  Franklin  Insurance  Company^  oilndian* 
apoliSy  and  the  Clay  Insurance  Company^  oi  Kentucky^  and  the  defendant, 
and  the  caption  of  said  agreement  refers  to  such  suits. 

4.  Mr.  Edward  T  Woodward^  of  said  Boston^  was  duly  employed, 
under  said  agreement,  on  behalf  of  the  subscribers  thereto,  to  assist 
in  the  defense  of  said  suits  as  an  expert  on  sundry  matters  therein 
involved  and  for  other  purposes,  and  in  pursuance  of  such  employ- 
ment the  said  Woodward  rendered  great  and  valuable  services  in  the 
defense  of  said  suits. 

5.  After  long  and  exhaustive  trials  the  plaintiffs  in  those  suits  were 
beaten  on  the  merits  of  the  controversy,  and  it  was  established  as  the 
results  of  said  suits  that  the  plaintiffs  therein  would  not  be  able  to 
enforce  their  claims  against  the  subscribers  to  said  agreement. 

6.  At  the  close  of  said  suits  said  Woodward  presented  to  the  com- 
mittee mentioned  in  said  agreement  a  bill  for  his  services,  amounting 
to  the  sum  of  %5^000^  which  bill  was  approved  by  said  committee  and 
was  reasonable,  and  was  so  adjudged  by  the  United  States  Circuit 
Court  as  below  stated. 

7.  In  a  reasonable  time  thereafter  said  committee  levied  an  assess- 
ment upon  the  companies  who  were  parties  to  said  agreement,  to 
pay  the  bill  of  said  Woodward  and  other  expenses  incurred  in  said 
suits,  but  no  company  paid  its  assessment;  each  of  said  companies, 
including  the  defendant,  alleging  the  bill  to  be  unreasonable  in 
-amount. 

8.  In  the  year  i87P  said  Woodward  sued  this  plaintiff  in  said  Boston^ 
to  recover  for  his  said  services,  and  thereafter  such  proceedings 
were  had  as  that  in  the  United  States  Circuit  Court  for  the  First  Cir- 
cuit, held  in  Boston^  in  January ^  1S8O,  said  Woodward  recovered 
judgment  against  this  plaintiff  for  the  value  of  his  services  so  ren- 
dered as  aforesaid,  to  the  amount  of  %5^000  and  interest  thereon,  the 
whole  of  said  judgment  being  about  the  sum  of  %5^444,08,  Each  of 
said  defendants  knew  of  the  existence  of  said  suit,  and  during  its 
progress  claimed  that  said  bill  was  unreasonable  in  amount. 

9.  On  an  execution  issued  on  said  judgment,  this  plaintiff,  on 
March  26 ^  1S8I,  paid  the  whole  amount  thereof,  which  with  interest 
was  the  sum  last  above  stated,  and  this  plaintiff  was  further  sub- 
jected to  the  payment  of  the  additional  sum  of  $9^3,  being  for 
expenses  and  legal  services  incidental  to  the  trial  of  said  cause.  ^ 

10.  Since  the  signing  of  said  agreement,  and  before  March  26^ 
iSSly  the  said  German  Insurance  Company^  the  Hibernian  Mutual  Fire 
Insurance  Company^  and  the  said  Globe  Insurance  Company ^  represent- 

adhere  to  this  agreement,  and  shall  re-  and  conduct  of  such  resistance  and  de- 

frain  from  any  act  or  proceedings  in  fense,  as  may  be  in  the  possession  or 

reference  to  such  claims  or  suit  or  the  power  of  said  companies  respectively 

defense  thereof  that  can  or  may  in  any-  and  as  may  be  desired  by  said  commit- 

wise  defeat,  obstruct  or  interfere  with  tee.     In  witness  whereof,  the  said  in- 

the  acts  or  proceedings  of  said  commit-  surance    companies    have    subscribed 

tee  relative  thereto,  and   shall  at  all  this  agreement,  the  Jt4tk  day  of  Aprils 

times  furnish  to  said  committee  any  187^." 

and  all  papers,  information  and  assist-  1.  See  supra^  note  z,  p.  434. 
ance  in  and  about  such  management 
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iag  in  all  %10flOO  of  the  insurance  on  said  property,  had  utterly 
failed  and  there  were  in  existence  no  assets  of  said  companies  or  of 
either  of  them ;  and  the  said  Oswego  &*  Onondaga  Insurance  Company 
had  been  dissolved  under  the  laws  of  the  state  of  New  York  and  could 
not  be  sued  in  law  or  equity  in  that  state  and  is  not  within  the  juris* 
diction  of  this  court. 

11.  On  or  about  May  £5,  i8^i,  the  plaintiff  made  demand  upon 
all  the  remaining  signers  to  said  agreement,  including  the  defendant, 
that  they  should  contribute  according  to  the  amount  of  their  several 
policies  to  reimburse  the  plaintiff  what  would  be  legally  and  equi- 
tably due  on  the  facts  aforesaid. 

12.  Some  companies,  other  than  the  defendant  and  other  than  said 
insolvent  companies,  have  responded  to  the  demand  of  the  plaintiff, 
so  that  there  remains  unpaid  of  the  sum  of  $5,444-08^  the  principsll 
sum  of  $2,262,5i^,  and  of  the  sum  of  $d^,  the  principal  sum  of  f^OO^ 
but  the  defendant  has  refused  to  pay  to  the  plaintiff  any  sum  whatever. 

13.  All  the  other  signers  to  said  agreement,  except  the  defendant^ . 
are  without  the  jurisdiction  of  this  court. 

The  plaintiff  claims  equitable  relief,  and  that  there  be  an  account-^ 
ing  between  the  plaintiff  and  the  defendant,  and  that  of  the  sums 
paid  by  the  plaintiff  as  aforesaid,  and  remaining  unpaid,  the  defend- 
ant be  decreed  and  ordered  to  pay  the  plaintiff  one-half  thereof,  to . 
wit:  the  sum  of  ^1,760;  and  such  other  relief  as  shall  be  equitable  in 
the  premises.     [{Concluding  as  in  Form  No,  BSSS^.y 

Form  No.  6334.* 

In  the  Cook  County  Circuit  Court. 

February  Term,  1W8. 
State  of  Illinois^ 
County  of  Cook. 

John  DoCy  plaintiff,  by  Jeremiah  Mason^  his  attorney,  complains  of 
Richard Roe^  defendant,  m  a  plea  of  trespass  on  the  case  on  promises: 
For  that  whereas  the  said  plaintiff  and  said  defendant,  jointly,  as 
purchasers,  on  Xh^  fourth  ddcy  oi  January y  iS96,  entered  into  a  written 
contract,  under  their  joint  seal,  with  Richard  Fen^  of  the  city  of  Cii- 
cagOy  in  said  county  of  Cook^  as  vendor  for  the  purchase  of  a  certain 
tract  of  land  (describing  it\  whereby  said  Doe  and  said  Roe  promised 
to  pay  therefor  the  sum  of  eighty  thousand  dollars,  in  five  monthly 
instalments  of  sixteen  thousand  dollsirs  each,  on  the  first  day  of  each 

1.  The  matter  to  be  supplied  within  he  had  "discharged'*  the  judgment. 

[  ]  will  not  be  found  in  the  reported  Under  a  declaration  in  that  form,  it  is 

case.  of  course  necessary  to  introduce  evi- 

S.  This  declaration  is  based  on  the  dence  as  to  the  amount  which  was  paid 

facts  in  the  case  of  Harvey  v.  Drew,  83  in  discharging  the  judgment,  for  it  is 

111.  606.     In  the  form  given  in  the  text,  not  the  amount  of  the  judgment,  but 

however,  it  is  alleged  that  the  plaintiff  the  sum   paid  by  the  plaintiff,  which 

had  been  compelled  to  pay  the  entire  determines  the  extent  of  the  defend- 

sixteen    thousand  dollars   with  costs,  ant's  liability. 

while  in  the  case  on  which  the  form  is  See  also  the  substance  of  plaintiff's 

based  the   plaintiff  compromised  the  statement  of  claim  in  a  similar  case  in. 

judgment   for  a  smaller  amount  and  Flanagan  v.  Duncan,  133  Pa.  alt.  373. 
merely  alleged  in  his  declaration  that 
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month,  beginning  with  the  jfr*f  day  of  Fehruarjy  i8P^.  That  the  firet 
four  instalments  were  duly  paid,  but  that  theX^/A  instalment,  due  the 
first  day  oi  June^  i89^,  was  not  paid;  and  that  said  instalment  still 
remaining  unpaid  said  Richard  Fen  began  suit  therefor  in  the  Circuit 
Court  of  Caok  county,  and  on  the  twenty-eighth  day  of  November^  i8M, 
recovered  judgment  therein  against  said  ^^and  Roe  for  sixteen  thou^ 
sand  dollars,  the  amount  of  said  instalment,  together  with  one  hundred 
and  twenty-faur  dollars  and  fifty-two  cents  costs.  That  on  the  thirtieth 
day  of  November,  i8P5,  execution  was  duly  issued  upon  said  judgment 
directed  against  said  Doe  and  said  Roe,  to  the  sheriff  of  the  county  of 
Cook  aforesaid;  that  in  order  to  prevent  the  levy  of  such  execution 
upcm  his  property,  said  fohn  Doe  paid  to  the  sheriff  of  Cook  county 
aforesaid  the  amount  of  said  judgment,  sixteen  thousand  one  hundred 
and  twenty  four  dollars  ^ca^  fifty-two  cents.* 

Whereby  the  defendant  Richard  Roe,  by  virtue  of  the  facts  herein- 
before alleged,  becomes  indebted  and  liable  to  pay  to  the  plaintiff 
one-half  of  the  amount  of  said  judgment,  to  wit,  the  sum  of  eight  thou- 
sand and  sixty-two  dollars  and  twelve  cents,  and  being  so  indebted  the 
defendant,  in  consideration  thereof,  then  and  there  promised  the 
plaintiff  to  pay  him  the  said  sum  of  money  on  request. 

Yet  the  said  defendant,  notwithstanding  his  said  promises,  though 
often  requested  thereunto  by  the  plaintiff,  has  not  paid  the  same  or 
any  part  thereof,  but  neglects  jind  refuses  wholly  so  to  do,  to  the 
damage  of  the  plaintiff  eighteen  thousand  dollars,  and  therefore  he 
brings  his  suit,  etc. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  6335. 

(Precedent  in  Sexton  tr.  Sexton,  35  Ind.  89.) 

State  of  Indiana, )  In  the  court  of  George  W.  Beard,  justice  of  the 

Greene  county.     J  *^        peace  of  Center  township. 

Lemuel  B.  Sexton 

V. 

fohn  G,  Sexton, 

Lemuel  B.  Sexton,  i^Xdin^XQ,  complains  oi  fohn  G.  Sexton,  defend- 
ant, and  says  that  on  the  10th  day  oi  fanuary,  i%60,  the  said  plaintiff 
and  defendant,  by  their  promissory  note,  a  copy  of  which  is  filed 
herein,*  promised  to  pay  to  the  order  of  Wm.  Stalcup,  Wm,  Hcdtsdaw^ 
fames  G.  Stalcup  and  Squire  Graves,  under  the  name  and  style  of 
Hance  Stalcup*  s  heirs,  the  sum  of  two  hundred  and  forty-seven  dollars 

1.  See  suproy  note  z,  p.  434.  appraisement,  or   stay  laws,  with  in^^ 

8.  The  note,  a  copy  of  which  was  filed  terest  from  date, 
with  the  complaint,  was  as  follows:  Lemuel  B.  Sextim. 

*  *  %947. 18.  fohn  G,  Sexton," 

Bloomfieldy  fanuary  lotlk^  1^60,  And  it  was  held  that  in  the  absence 

Onorbeforethe  irj'Mdayof/^rr^Ni^^,  of  an   allegation  to    the  contrary,    it 

18^,  after  date,  we  promise  to  pay  to  was  to  be  presumed  that  both  parties 

the  order  of  Hanee  Stalcup* s  heirs  two  were  principals,  and  the  complaint  was 

hundred  and  forty-seven    dollars    and  therefore  sufficient  to  entitle  the  plain- 

eighteen  cents,  for  value  received,  with-  tifif  to  recover  one-half  from   the   dc* 

out  any  relief  whatever  from  valuation,  fendant. 
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and  eighteen  cents^  with  interest  from  date;  that  oa  the  74k  day  of 
January y  i86i,  said  plaintiff  paid  on  said  note  the  sum  oij^ty  dollars; 
that  on  the  1^  day  of  January ^  x$61,  said  plaintiff  paid  oa  said  note 
the  sum  of  ofu  hundred  and  two  dollars;  the  12ih  day  of  Apriiy  x8^i» 
said  plaintiff  paid  on  said  note  the  sum  of  twenty  dollars;  that  on  the 
—— —  day  of  ,  1^61  or  i%62y  said  plaintiff  paid  the  remainder 

of  said  note,  principal,  and  interest,  and  that  said  last  payment  was 
never  credited  on  said  note;  that  said  defendant  yi^>^if  G,  Sexton^  has 
never  paid  said  plaintiff  the  one-half  of  said  note,  principal  and 
interest,  paid  by  said  plaintiff  for  said  defendant  on  said  note, 
although  often  requested  so  to  do;  wherefore  [plaintiff  prays  judgr 
ment  against  said  defendant  for  one  hundred  and  thirty  dollars,  and 
for  other  proper  relief. 

D,  £,.  Williams,  Attorney  for  Plaintiff.  ]i 

FonnNo.  6336.* 

To  the  Supreme  Court. 
Roehinghamy  ss. 

James  O.  Walker,  Randolph  C,  Hurd,  Lawrence  Huse,  Arthur  M, 
Moody,  Robert  Dorral,  and  William  Plumer,  all  of  Exeter  in  said  county 
of  Rockingham,  complain  of  John  Cheever  and  Henry  Cheever,  as  execu- 
tors of  the  will  of  Ckarles  A.  Cheever,  deceased,  both  of  said  Exeter, 
and  say:  That  the  six  complainants  above  named,  together  with 
Charles  A,  Cheever,  John  Knawlton,  Thomas  A,  Tullock,  and  Josiah 
Stevens,  all  also  of  said  Exeter,  on  the  tweniy^sixth  day  of  April,  iSSf^^ 
made  and  delivered  to  tht  Boston  and  Maine  Railroad  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  commonwealth 
of  Massiuhusetts,  their  joint  and  several  promissory  note,  whereby 
they  promised  to  pay,  in  six  months  from  said  day,  to  said  Boston  and 
Maine  Railroad  Company,  or  order,  the  sum  of  ten  thousand  dollars, 
with  legal  interest  thereon: 

That  said  note  was  made  by  the  said  makers  aforenamed  for  the 
accommodation  of  the  Portsmouth  and  Concord  Railroad  Company,  a 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
New  Hampshire,  to  which  corporation  the  sum  of  ten  thousand  Ao^zx^ 
as  consideration  for  said  note,  was  paid,  on  the  twenty-sixth  day  of 
April,  before  mentioned,  by  the  said  Boston  and  Maine  Railroad  Com^ 
pany: 

That  said  Charles  A,  Cheever  died  at  said  Exeter  on  the  first  day  of 

September,  iS5£,  testate;  that  his  will  was  dijly  proved  at  a  Court  0/ 

Probate  held  at  Exeter  within  and  for  the  county  of  Rockingham^  on 

^  the  ninth  day  of  November,  i%62\  that  by  said  will  the  defendants 

John  Cheever  and  Henry  Cheever  were  nominated  executors  and  de- 

1.  The  words  enclosed  by  []  will  not  jurisdiction  of  the  court,  and  that  it 

be  found  in  the  reported  case,  but  have  appeared  that  the  complainants  had  an 

been  added  to  render  the  form  com-  adequate  remedy  at  law.     The  court 

plete.  held,  however,  that  the  bill  stated  suffi- 

S,  In  Walker  v.  Cheever,  35   N.  H.  cient  grounds  for  equitable  relief,  and 

339*  upon  the  facts  of  which  case  this  that,    notwithstanding    the   complain- 

bill  is  based,  the  defendant  demurred  ants    might    have    had    an    adequate 

on  the  ground  that  th^^  case  made  by  remedy  at  law.  equity  .]¥a||  not  ousted 

the  bill  did  not  fall  within  the  equity  of  itsjurisdiction^  '      —  *'-  \'' 
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'dared  residuary  legatees;  and  that  said  defendants  duly  gave  bond 
ias  such  executors,  and  duly  qualified,  and  accepted  such  trust: 

That  on  the  first  day  of  July^  iS64^  in  order  to  avert  suit  then 
threatened  by  said  Boston  and  Maint  Railroad  Compaf^^  then  holder 
of  said  note,  the  six  complainants  above  named  were  compelled  to 
pay,  and  did  pay,  to  said  company  the  sum  of  ten  thousand  dollars  in 
payment  and  discharge  of  said  note: 

That  said  John  Knowlton  and  said  Thomas  A,  Tullock  have  since 
such  payment  paid  and  refunded  to  the  complainants  the  sums  of 
one  thousand  dollars  each,  wherefore  no  claim  is  made  against  them 
and  they  are  not  made  defendants  herein: 

That  suits  at  law  have  been  commenced  against  said  fosiah  Stevens 
for  the  purpose  of  recovering  from  him  his  proportion  of  the  note, 
but  whether  said  Stevens  is  solvent  or  not,  or  whether  his  share  will 
be  collected,  the  complainants  are  unable  to  say: 

That  there  is  due  from  the  defendants,  as  executors  and  residuary 
legatees  of  said  Charles  A,  Cheever^  to  the  complainants,  on  account 
of  said  payment  of  said  note,  and  by  way  of  contribution,  the  sum  of 
one  thousand  ^oll^xSy  with  interest  thereon  from  th^  first  day  oi  Jufyy 
18J4  aforesaid:. 

That  there  have  come  to  the  hands  of  said  defendants,  as  such 
executors  or  as  such  residuary  legatees,  sufficient  goods  and  estate 
of  the  said  Charles  A.  Cheever  to  satisfy  the  complainants'  claim: 

That  immediately  after  the  payment  of  said  note  by  the  com- 
plainants, the  complainants  made  demand  upon  the  defendants,  as 
executors  of  said  Cheever^  to  pay  to  said  complainants  one  thousand 
dollars,  as  the  share  of  said  Cheever^  on  the  payment  of  said  note;  but 
the  defendants  refused  and  have  ever  since  refused  so  to  do,  and  the 
same  has  not  been  paid : 

That  since  the  probate  of  the  will  of  said  Cheever^  aforementioned, 
the  defendants  have  for  the  most  part  resided  out  of  this  state,  so 
that  the  complainants  have  not  had  the  means  or  opportunity,  for 
the  space  of  time  allowed  by  the  statute  and  laws  of  this  state  in  such 
cases,  to  prosecute  their  claim  against  the  executors,  the  said  defend- 
ants, at  law  or  in  equity  or  to  serve  process  on  them. 

Wherefore  the  complainants  pray  that  it  may  be  ordered  and  de- 
creed by  said  court,  that  the  defendants  come  to  a  fair  and  just  ac- 
count with  the  complainants  of  the  note  aforesaid,  and  of  the  money 
paid  thereon  by  the  complainants,  and  of  the  interest,  charges  and 
expenses  thereon,  and  of  the  fair  and  just  share  of  the  same  to  be 
paid  out  of  the  estate  of  the  said  Charles  A.  Cheever  by  the  defend- 
ants as  executors  thereof;  and  that  the  defendants  may  be  required 
forthwith  to  pay  the  sum  so  found  due  from  them  in  such  capacity  t& 
the  complainants;  and  for  such  other  and  further  relief  as  may  be  just. 

James  O.  Walker, 
Randolph  C  Hurd 
Lawrence  Huse, 
Arthur  M.  Moo^^ 
Robert  Dorral. 
William  Plumer, 

Emery  ^  Hatch^  Solicitors.. 
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FonnNo.  6337. 
(Precedent  in  Gaster  v.  Waggoner,  26  Ohio  St.  450.)' 

^^'Ji  cJ^ity.  ss.}  I"  *•»«  Court ./ C^««« /'i;r«. 

Rosina  Waggoner^  plaintiff,  ) 

against  >  Petition. 

Robert  Gaster^  defendant.  ) 

The  plaintiff  says:]* 

That  on  the  mth  day  of  May,  \Vt2,  John  D.  Sears,  R.  McKelly,  C. 
Berry,  Jr.,  Henry  Afaddix,  andJD,  D.  Hare  recovered  a  judgment  in  the 
Court  of  Common  Pleas  of  Wyandot  county,  in  the  State  of  Ohio,  against 
the  plaintiff  and  the  defendant,  Robert  Gaster,  for  the  sum  of  %1,206^ 
debt,  and  costs  of  suit  amounting  to  %I8.96,  That  on  or  about  the  1st 
day  of  June,  iS7S,  the  plaintiff,  with  her  own  means,  paid  off  said 
judgment  and  costs  in  full,  whereby  the  defendant,  Robert  Gaster, 
became  indebted  to  the  plaintiff  in  the  sum  of  ^^606.48,  with  interest 
from  JIfay  12,  iS7S. 

[Wherefore  said  plaintiff  prays  judgment  against  said  defendant 
for  said  sum  of  $S06.48,  with  interest  from  the  twelfth  day  of  May,, 

JL  D.  lS7S. 

John  D.  Sears,  Plaintiff's  Attorney.]* 
II.  BETWEEN  CO-SURETIES. 

1.  In  General.' 

!•  The  defendant  in  this  case  demur-  to  the  cause  of  action  upon  which  the 

red  to  the  petition  on  the  ground  that  judgment  had  been  rendered,  and  the 

the  nature  of  the  cause  of  action  which  court  held  that  it  could  not  infer,  aa 

produced  the  judgment  was  not  stated,  matter  of  law,  that  the  cause  of  action 

and  that  it  did  not  appear  that  the  was   one    which    imposed    upon    the 

defendant  was  beneficially  interested  in  defendant  the  duty  to  contribute,  and 

the  consideration  of  the  joint  liability  hence  that  no  sufficient  consideration 

on  which  the  judgment  was  obtained,  for  the  implied  promise  to  contribute 

But  the  court  held  that,  as  it  appeared  was  alleged. 

that   the   judgment  was   against    the  S.  The  words  and  figures  enclosed  by 

plaintiff  and  the  defendant  jointly,  and  [  ]  will  not  be  found   in  the  reported 

was  for  a  debt,  it  was  fairly  made  out  case,  but  have  been  added  to  render  the 

that  the  claim  was  founded  on  a  con-  form  complete. 

tract  and  that  the  parties  against  whom  8.  7orl£s  formal  parts  of  a  declaration, 

the  judgment  was  rendered  were  jointly  complaint,  petition  or  bill  in  equity  in 

liable  for  the  claim;  that  the  case  thus  a    particular    jurisdiction  consult  the 

stated  in  the  petition  m^A  prima  facie  in  titles  Declarations;  Complaints,  vol. 

favor  of  the  plaintiff's  right  tocontribu-  4,  p.  1019;  Bills  in  Equity,  vol.  3,  p. 

tion.     It  was  for  the  defendant  to  show  417. 

that  the  parties  were  not  equally  liable  7or  statatss  relating  to  contribution 

on  the  claim.  among  co-sureties  see  as  follows: 

On  the  other  hand,  in  Bailey  9.  Buss-  Alabama.  —  Civ.  Code  (1886),  gg  3149^ 

ing,  29  Conn,  x,  the  declaration  alleged  3 151. 

that  a  joint  judgment  had  been  recov-  California, — Civ.  Code  (1897),  §3848; 

ered  against  the  plaintiff,  the  defendant  Code  Civ.  Proc.  (1897),  §  709. 

and  another,  which  the  plaintiff  had  Delaware.  —  Rev.  Stat.  (1893),  p.  533, 

been  compelled  to  pay,  and  that  the  g  3. 

defendant  was  in  duty  bound  and  liable  Florida.  —  Rev.  Stat.  (189a),  §  983. 

to  pay  to  the  plaintiff  one-third  of  the  Georgia. '^^  Code   (1895),    §9   2989^ 

amonnt,  but  contaiaed  no  idlegation  as  3992-9994. 
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Idaho,  —  Rev.  Stat.  (1887),  §  411.  ftpi^car  that  the  plaintiff  paid  a  note 

Indiana.  —  Horner's    Stat.   (1896),   §  which  was  barred  by  the  statute  of  limi- 

1315.  tations,   the  defeadaat  could  success- 

Iowa,  —  Code  (1897}.  %  3826.  fully  demun      Shelton   cp.    Farmer,   9 

Kentucky,  —  Barb,  k  C.  Sut.  (1894),  Bush  (Ky.)  3C4.     But  if  plaintiff  aHege 

%  4665.  that  a  judgment  was  recovered  against 

Louisiana, —  Voorhies'  Rev.  Civ.  Code  him,  that  is  suffkient  without  a  further 

(1889),  arts.  3104,  3058.  allegation  that  an   execution  was   is* 

Maine,  —  Rev.  Stat.  (1883),  c.  47,  |  9.  sued.     Stallworth  v,  Preslar,  34  Ala. 

Maryland, — Pub.  Gen.  Laws  (1888),  505;  Buckner  v,  Stewart,  34  Ala.  529; 

art.  8,  §  7.  Bradley  v,  Burwell,  3  Den.  (M.  Y.)  61. 

Minnes9ia.^^MX,  (1894),  g  5479*  And  in  many  states  a  complaint  which 

Mistittippi,^— hsxao.     Code     (189s),  merely  sets  forth  a  valid  debt,  due  I'li 

§  3279.  pretsenH^  without  even  alleging  the  re- 

Missouri,  —  Rev.  Stat.  (1889),  §  8349;  covery  of  a  judgment  against  the  plain* 

Burns'  Anno.  Prac.  Code  (1896),'^  1179.  tiff,  is  sufficient.     Fishback  v.  Weaver, 

Montana,  —  Civ.  Code  (1895),  g  3694;  34  Ark.  569;   Harvey  v.  Drew,  88  111. 

Code  Civ.  Proc.  (1895),  |  1242.  606;  Minneapolis  Mill  Co.  v.  Wheeler, 

New  Jersey,  —  Gea.    Stat.   (1895),   p,  31  Minn.  I2i;  Crisfield  t/.  Murdock,  127 

2566,  g  199.  N.  Y.  315;  Mason  v,  Pierron,  69  Wis. 

North  Carolina,^!  Code  (1883),  §  2094.  585. 

North  Dakota,  —  Rev.    Codes  (1895),  Oo-siir0ty*s  XnowMfa  of  Mt.  •^  In 

g  4660.  Malin  v.  Bull,  13  S.  &  R.  (Pa.)  441,  It  was 

South  Car0iina.'^'Ritv.    Stat.  (1893),  held  that  a  surety  who  had  been  com- 

%  23  zo.  pelled,   by  a  suit  at  law,  to  pay  the 

Tennessee,  -*Code  (1896),  g  539a  debt,  need  not  allege,  in  his  complahit 

Texas,  —  Rev.  Stat.  (1895),  arts.  3815,  against  his  co-surety  for  contribution, 

3816.  that  the  latter  had  notice  of  the  earlier 

Virginia,  — Code  (1887),  ^2895.  suit.     If  there  was  no  such  notice,  how- 

JVashington, —  Ballinger's     Anno,  ever,  the  court  says  it  would  be  open 

Codes  &  Stat.  (1897),  §57x0.  to  the  defendants   to  show   that    the 

West  Virginia, — Code  ( 1 891),  c.  tot,  former  judgment  was  erroneous.     It 

g  5.  would  seem  that,  whether  there  were 

AllsgtitfOB  of  Paymsat  —  GemraUy,  — -  notice  or  not,  the  soretjr  would  not  be 

There  is  no  right  to  contribution  until  concluded  as  to  his  liability  for  the 

payment  of  the  debt,  and  payment  must  debt  by  a  judgment  against   his  co- 

consequently  be  alleged.     See  supra^  surety  unless  Im  was  a  party  to  the 

note    I,  p.    434.     But    an   allegation  suit.     Lowndes  v,  Pinckney,  i  Ricli. 

that  plaintiff  paid  the  debt  by  giving  Eq.  (S.  Car.)  155;  Glasscock  v.  HamiU 

his  note  is  sufficient.  Owen  v.  McGehee,  ton,  6s  Tex.  143. 

61  Ala.  440;  Keller  tr.  Boatman,  49  Ind.  Pajnaant  si  Msca  tham  PlslntUfB  flunns. 

104;  Stubbins  V.  Mitchell,  82  Ky.  535.  — The  complaint  or  declaration  miiat 

What  the  plaintiff  has  received  from  allege    that    the     plaintiff    has     paid 

the  principal  must,  of  course,  be  de-  more  than  his  just  share  of  the  debt. 

ducted  from  the  amount  toward  which  Taylor  v.  Means,  73  Ala.  468;  Lytle  v, 

defendant  must  contribute,  and  plain-  Pope,  11  B.  Mon.  (Ky.)  300;  Wood  v, 

tiff  is  bound  to  realize  on  securities  for  Leland,  i  Met.  (Mass.)  387.   But  it  need 

the  benefit  of  his  co-sureties;   and  if  not  necessarily  show  that  plaintiff  has 

plaintiff's  declaration  shows  that  the  paid  more  than  half  the  debt,  provided 

plaintiff  has  surrendered  such  security  it    sets    forth    that    the    creditor    has 

without  the  consent  of  his  co-surety,  or  given  a  release  in  lull  or  that  the  debt 

has  failed  to  collect  it,  it  is  fatally  de-  is  discharged.     Stallworth  v,  Preslar, 

fective.     Taylor  v,  Morrison,  26  Ala.  34  Ala.  505;  Werbom  v,  Kahn,  93  Ala. 

728;  Chilton  V,  Chapman,  13  Mo.  470;  201. 

Kerns  v.  Chambers,  3  Ired.  Eq.  (38  N.  UiahllitF  U  Odllist  frsm  PriafllpaL  — 

Car.)  576.  There  has  been    much    difference    of 

Payment  under  Compulsion,  —  It  opinion  as  to  whether  plaintiff  must 
should  appear  that  the  payment  by  allege  that  he  has  been  unable  to  ob- 
plaintiff  was  not  voluntary,  that  is,  was  tain  reimbursement  from  the  principal, 
not  one  that  he  could  legally  have  re»>  or,  in  other  words,  that  Che  latter  is  in- 
sisted. SkilHn  V.  Merrill,  16  Mass.  40;  solvent.  In  e(|uity,  it  seems  that  such 
•Russell  V,  Failor,  i  Ohio- St.  327;  Aid-  an  allegation  is  necessary.  Morrison 
rich  V,  Aldrich,  56  Vt.  324.    Thus  if  it  v,  Poyau,  7  Dkna  (Ky.)  907;  Stone  y. 
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Pom  No.  6338. 
(Precedent  in  Stallworth  v.  Pretlar,  34  Ala.  506.) 

^?L^*Counfy'i^'"'  }  ^^  ^«  ^^-'-^  Court,  June  Term.  x8^.]i 

WUUam  M,  Stallworth  )      The  plaintiff  claims  of  the  defendant  the 
vs.  >  sum  of  five  hundred  dollars,  being  one-half 

Holden  Preslar.  )  the  sum  of  one  thousand  dollars,  paid  by  said 
plaintiff  in  satisfaction  of  a  certain  judgment  rendered  in  the  county 
court  of  Monroe  county,  Alabama^  at  its  January  term,  18.^,  for  the 
sum  of  three  thousand  four  hundred  and  sixty-six  Sl-lOO  dollars, 
together  with  the  costs,  in  favor  of  Halsey^  Utter  &*  Co,^  against 
Thomas  R.  Watts  and  said  plaintiff;  said  judgment  being  founded  on 
a  promissory  note  for  the  sum  of  two  thousand  six  hundred  and  forty- 
six  04-100  dollars,  made  at  Sparta,  Alabatnay  on  the  11th  July,  iSS7y 
negotiable  and  payable  at  the  Branch  Bank  at  Mobile,  due  on  the 
1st  day  of  March  next  after  the  date  thereof,  signed  by  said  Thomas 
J?.  Watts,  said  defendant  and  plaintiff,  and  in  favor  of  Halsey,  Utter 
^  Co.  And  said  plaintiff  avers  that  he  together  with  said  defend- 
ant signed  said  note  as  the  sureties  of  said  Watts;  that  suit  was 
brought  on  said  note  by  Halsey,  Utter  &*  Co,,  against  said  Watts, 

Buckner,  la  Smed.  &  M.  (Miss.)  73;  360;    Armitage   v.   Pulver,   37    N.  Y. 

Allen  V.  Wood,  3  Ired.  Eq.  (3d  N.  Car.)  494;  Batler  v,  Birkey,  13  Ohio  St.  514. 

386.     In  actions  at  law.  on  the  other  For  the  form  of  a  complaint  in  such  a 

hand,  the  contrary  is  the  rule.     Buck-  case  see  Stevens  v.  Tucker,  87  Ind.  Z09. 

ner  v.  Stewart,  34  Ala.  529;  Taylor  v.  On  the  other  hand,  if  the  complaint 

Reynolds,  53  Cal.  686;  Sloo  v.  Pool,  15  shows  that  the  plain ti£f  and  defendant 

111.  47;    Croy  V,  Clark,   74  Ind.   597;  were  bound  for  different  debts,  or  dif- 

Goodall  V.  Wentworth,  ao  Me.  332;  Od-  ferent  portions  of  the  same  debt,  it  is 

lin  V.  Greenleaf,  3  N.  H.  270.   And  with  of  course  bad.     Hammock  v.  Baker,  3 

the  modem  fusion  of  law  and  equity  Bush  (Ky.)  208;   Chapman  v.  Garber, 

courts  it  has  become  less  and  less  com-  46  Neb.    16;    Hanner  v.  Douglass,   4 

mon  to  regard  such  an  allegation  as  Jones  Eq.  (57  N.  Car.)  262;  Rosen baum 

essential.     But  if  it  appeared  from  the  v.  Goodman,  78  Va.  X2i.     And  it  must 

declaration  that  plaintiff  had  failed  to  not  appear  from  the  complaint  that  by 

enforce  an  indemnity  held  by  him  a  the  terms  of  the  contract  each  surety 

demurrer   by  his  co-surety  would   be  was  to  be  liable  only  for  a  certain  sum. 

sustained.     Frink  v,  Peabody,  26  111.  In  such  cases  there  is  no  right  to  con- 

App.  390.  tribution.     Paul  v.  Berry,  78  111.  158; 

Pwisnil  Oft  Q^-mntf,  —  Plaintiff  need  Bagott  v,  Mullen,  32  Ind.  332;  Barry 

not  allege  a  previous  demand  upon  the  v.   Ransom,    12  N.  Y.  462;    Moore  v. 

defendant  for  his  share  of  the  debt.  Isley,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  372. 
Collins  V.  Boyd,  14  Ala.  505:  Taylor  v.        If  it  appears  from  the  complaint  that 

Reynold,  53  Cal.  686;  Chaffee  v,  Jones,  while  plaintiff  is  the  surety  of  the  princi- 

19  Pick.  (Mass.)  260.     Cantra,  Carpen-  pal,  defendant  is  the  surety  of  a  surety, 

ter  V.  Kelly,  9  Ohio  xo6.  or  vice  versa,  a  demurrer  will  be  sus- 

•nrvtiss'  liability  ths  Bune.  —  A  com-  tained.  Both  must  stand  in  the  same 
plaint  for  contribution  is  not  neces*  relation  to  the  principal.  Bulkeley  v, 
sarily  defective  because  it  shows  that  House,  62  Conn.  459;  Robertson  v, 
the  sureties  were  not  bound  by  the  Deatherage,  83  111.  5x1;  Price  v,  Ed- 
same  instrument,  provided  it  shows  wards,  11  Mo.  524;  Adama  v,  Flanna- 
that   they    were   bound   for  the  same  gan,  36  Vt.  400. 

Eriocipal   and  the  same  undertaking.        1.  The  words  and  figures  enclosed  by 

reckinridge  v.  Taylor,  5  Dana  (Ky.)  [  ]   will  not  be  found  in  the  reported 

no;    Craig  v.  Ankeney,  4  Gill  (Md.)  case,  bufjiave  been  added  to  render  tl|e, 

32$;  Chaffee  v.  Jones,  19  Pick.  (Mass.)  form  complete. 
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plaintiff  and  defendant;  that  said  suit  was  discontinued  as  to  said 
defendant^  because  the  writ  was  not  served  on  him;  that  the  judg- 
ment hereinabove  mentioned  was  rendered  against  said  Watts^  who 
then  was,  and  continued  thereafter  to  be  insolvent,  and  died  insol- 
vent, without  having  paid  said  judgment,  which  was  also  rendered 
against  plaintiff,  which  said  judgment  being  unreversed  and  in  full 
force,  plaintiff  has  paid  and  satisfied  the  same  by  the  payment  of  one 
thotisand  Ao\\zx%^  to  wit,  on  the  15th  Aprils  i8J^  By  means  whereof, 
the  defendant  became  liable  to  pay  and  reimburse  to  plaintiff  the 
said  sum  oifive  hundred  dollsLtSy  with  interest  thereon,  being  one-half 
of  the  said  sum  of  one  thousand  dollars.  The  plaintiff  claims  of  the 
defendant,  also,  the  further  sum  of  Jive  hundred  dollars,  for  moneys 
paid,  laid  out  and  expended,  by  said  plaintiff,  for  said  defendant,  at 
his  request,  to  wit,  on  the  16th  Aprils  i8J^  Said  sums  of  money, 
with  the  interest  thereon,  remain  unpaid. 

[William  Boyles,  Attorney  for  Plaintiff. ]i 

Form  No,  6339.* 

Pulaski  Circuit  Court. 

John  Doe^  plaintiff,      ) 

against  >  Complaint  at^Law. 

Richard  Roe^  defendant.  ) 

The  plaintiff,  John  Doe,  states  that  on  \ht  first  day  of  Juiy^  i8P5^ 
ont  John  Fen  made  and  delivered  to  ont  Richard  Den,  his  promissory 
note,  dated  on  said  day  and  due  twelve  months  after  date,  payable  to 
said  Richard  Den  or  order,  for  five  hundred  dollars  (a  copy  of  said 
note  is  herewith  filed,  marked  Exhibit  A,  and  made  a  part  hereoQ; 
that  the  plaintiff  and  the  defendant  signed  said  note  as  sureties  to 
the  sa.id  Richard  Den  or  his  assigns;  that  when  said  note  became 
due  said  John  Ren  was  wholly  insolvent  and  unable  to  pay  the  same, 
and  has  ever  since  remained  so  insolvent  and  unable  to  pay;  that 
thereupon,  being  threatened  with  suit  upon  said  undertaking  of  sure- 
tyship on  said  note,  the  plaintiff  was  compelled  to  pay  to  said  Richard 
Den  on  the  eighth  day  of  July,  iSP^*  the  sum  of  five  hundred  dol- ' 
lars  thereon;  that  immediately  thereafter  the  plaintiff  demanded  of 
the  defendant  that  he  pay  to  the  plaintiff  two  hundred  and  fijty . 
dollars  as  his  share  of  said  compulsory  payment,  but  the  defendant 
refused  and  has  ever  since  refused. 

Wherefore  the  plaintiff  demands  judgment  against  the  defend- 
ant for  two  hundred  and  fifty  dollars,  with  interest  thereon  from  the 
eighth  day  oi  July,  i8P^  and  all  other  proper  relief. 

Jeremiah  Mc^on,  Plaintiff's  Attorney. 

{Verification.'^^ 

1.  The  words  enclosed  by  [  ]  will  not  p.  1639,  No.  80.     See  also  Sand.  &  H. 

be  found  in  the  reported  case,  but  have  Dig.  Ark.  (1894),  §  7314. 
been  added  to  render  the  form  com-       S.  For  the  form  of  verification  in  a 

plete.  particular  jurisdiction  consult  the  title 

S.  This  form  Is  adapted   from    the  Vrrifications. 
form  in  Sand.  &  H.  Dig.  Ark.  (1894), 
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Form  N».  6340.' 

^'^JJZ'"^  \  Suffolk,  Sup.  Ct 
NeSiGibsan.  \  Plaintiff's  Declaration. 

And  the  plaintiff  says  that  A,  S,  Smalley  made  a  promissory  note  for 
twenty-five  hundred  doWdss  to  the  order  oiA,  S.  Foss^  and  the  plaintiff 
and  the  defendant  signed  the  note  as  joint  sureties  for  Smalley  \  that, 
in  Afay^  i8P7,  said  Foss  recovered  judgment  against  said  Smalleyy  the 
plaintiff  and  the  defendant,  in  the  sum  oitwa  thousand  eight  hundred  and 
eighteen doWdLVS  and  thirty-eight  cents;  that  said  sum  with  the  expenses 
accruing  upon  the  execution  thereon,  amounting  in  all  to  the  sum  of 
two  thousand  eight  hundred  and  eighty-four  dollars  and  seventy-seven  cents, 
was  collected  of  the  plaintiff;  that  the  note  was  secured  in  part  by  cer- 
tain bonds,  which  the  plaintiff  received  upon  the  settlement  of  the 
execution,  and  sold  for  five  hundred  dollars ;  and  the  defendant  owes 
the  plaintiff  eleven  hundred  ninety-two  dollars  and  thirty-eight  cents. 

Thomas  Newcomb^ 

By  C,  S.  Griffin^  his  Attorney. 

Form  No.  634 z. 

(Precedent  in  Adams  v,  Hayes,  120  N.  Car.  383.)' 

\North  Carolina^        )  In  the  Superior  Court, 
Wautauga  County,  f  Sprir^  Term,  i8P^. 

Zack  Adamsy  plaintiff, 
against 
/.  Z.  Hayes,  Wm.  T,  Hayes,  E.  H  \ Complaint.]' 
Dougherty  and  E,  F.  Lovill,  de-  J 
fendants.  j 

The  plaintiff  in  the  above  entitled  action,  complaining  of  the 
defendants,  alleges: 

1.  That  on  the  SOth  day  of  May,  i^88,  F,  M,  Hodges  and  R.  A.  Adams, 
doing  business  under  the  style  and  firm  of  Hodges  b*  Adams,  executed 
their  promissory  note  to  Z.  A,  Green  for  the  sum  of  %fiOO,  with  J.  Z. 
Hoaxes,  Wm.  T,  Hayes,  E,  H,  Dougherty,  E.  F,  Lovill  and  this  plaintiff 
as  sureties  on  said  above  note. 

2.  The  principals  in  above  mentioned  note  having  failed  to  pay 
off  and  satisfy  same  at  maturity,  suit  was  accordingly  entered  at 
Sprifig  Term,  i8Pi,  in  the  Superior  Court  of  Wautauga  county  by  Z.  A. 
Greene,  plaintiff,  for  balance  due  on  said  note,  to  wit,  ^26  principal, 
and  $i^. 5^  interest,  together  with  %ll.JiO  cost  of  action,  making  a  total 
amount  of  %560,92',  and  dXjune  Term  of  Wautauga  County  Superior 
Court  judgment  was  obtained  against^.  M.  Hodges ^.nA R^  A,  Adams, 

1.  This  IB  substan dally  the  plaintiff's  perfectly  alleged,  the  cause  of  action 

declaration  in  the  case  of  Newcomb  v.  will    be    construed,  on    demurrer,   as 

Gibson,  127  Mass.  396.  equitable  rather  than  legal. 

S.  Judgment  sustaining  a  demurrer  S.  The  words  and  figures  enclosed  by 

to  this  complaint  was  overruled  by  the  [  ]  will  not  be  found  in  the   reported 

supreme  court,  which  held  that  though  case,  but  have  been  added  to  render  the 

a  proper  relief  was  not  asked  and  the  form  complete, 
insolvency  of  the  principals  was  im- 
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principals,  and  J.  Z.  Hayts^  Wm,  T.  Ha^es^  E.  H,  Dougherty^  E.  F, 
Lcvill  and  this  plaintiff,  Z.  Adams^  as  sureties,  when  this  plaintiff,  Z. 
Adams ^  one  of  said  sureties,  paid  off  and  satisfied  said  judg;ment  in  full. 

3.  That  %160M  was  paid  by  plaintiff  as  receiver  of  Ho^ei  ^  Adorns^ 
out  of  funds  of  said  Hot^es  6r  Adams,  which  came  into  his  hands  as 
said  receiver,  leaving  a  badance  of  $.^.^,  which  amount  this  plaintiff 
was  forced  to  pay  under  said  execution  out  of  his  own  private  funds. 

4.  That  repeated  demands  have  been  made  upon  /,  L,  Hayes,  Wm. 
T.  Hayes,  E,  H  Dougherty  and^.  F.  Lovill,  the  co*6ureti«s»  for  their 
contributive  shares,  which  they  have  neglected  and  refused,  and  still 
neglect  and  refuse,  to  pay,  to  the  great  damage  of  this  plaintiff. 

Wherefore,  plaintiff  prays  that  he  may  have  judgment  against  the 
defendants  in  this  action  for  the  sum  of  ^fi^.ki,  with  interest  from 
October  10,  iS95,  which  said  amount  is  four-fifths  of  amount  paid  by 
this  plaintiff,  and  for  costs  of  this  action,  and  for  such  other  and  fur* 
ther  relief  as  the  court  may  adjudge. 

\Jeremiah  Mason,  Plaintiff's  Attorney.]^ 

2.  Where  Some  Co-sureties  are  Insolvent.^ 

Form  No.  6342. 

{Commencing  cu  in  Form  No,  63S2,  and  continuing  down  to  *.) 

1.  On  May  1st,  iS79,  Samuel  Short,  Leonard  A.  Ford,  William  Wesi^ 
and  the  plaintiff  and  defendant,  made  and  delivered  to  Henry  Rogers 
their  promissory  note,  of  which  a  copy  is  hereto  annexed,  marked 
Exhibit  A, 

2.  At  the  maturity  of  said  note  the  plaintiff  was  compelled  to  pay 
and  did  pay  all  of  said  note. 

3.  That  at  the  time  plaintiff  paid  said  note,  the  principal  and  all 
the  other  parties  thereto  except  the  plaintiff  and  defendant  then 
were  and  ever  since  have  been  wholly  insolvent,  and  hiad  not  then 
nor  have  they  since  had  any  property  subject  to  execution. 

4.  That  defendant  was  and  is  bound  to  pay  %1,000  to  plaintiff  as 
his  contributive  share. 

5.  On  November  1st,  iS79,  plaintiff  demanded  of  defendant  said 
sum  or  contributive  share  of  $1,000,  which  he  refused  to  pay,  and 
no  part  thereof  has  been  repaid  to  plaintiff. 

The  plaintiff  claims  %1,B00  damages.  {Concluding  as  in  Form 
No.  6332,) 

1.  The  words  enclosed  by  [  ]  will  not  are  apportioned  among  the  rest.  And 
be  found  in  the  reported  case,  but  have  it  is  the  same  where  one  or  more  of  the 
been  added  to  render  the  form  com-  sureties  have  left  the  state.  Security 
plete.  F.  &  M.  Ins.  Co.  v.  St.  Paul  Ins.  Co., 

2.  If  the  plaintiff,  who  has  paid  the  50  Conn.  333;  Stothoff  v,  Dunham,  i^ 
entire  debt,  allege  in  his  complaint  N.  J.  L.  181;  Young  v.  Lyons,  8  Gill 
that  one  or  more  of  his  co-sureties  are  (Md.)  166;  Dodd  v.  Winn,  87  Mo.  501; 
insolvent,  he  may  demand  from  the  Liddell  v.  Wiswell,  5^  Vt.  365.  This 
defendant  the  proportion  he  would  was  always  the  rule  m  equity,  and  it 
have  been  bound  to  pay,  bad  there  has  now  been  generally  adopted  by 
been   no  sureties  but    those  who  re-  courts  of  law. 

main  solvent ;  that  is,  where  some  of        For  the  substance  of  other  bills,  pe» 
the  sureties  are  insolvent,  their  shares    Utiooa,    declarations    or    complaints^ 
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3«  Wbere  Contribution  is  Sougrht  from  Estate  of 

Deceased  Co-surety.^ 

Form  No.  6543.* 

Iw^'ciun^'ss.  [  I-  «»•  Court ./  G«^  PUa^ 

John  Do€^  plaintiff, 
against 
Richard  R^e^  as  administrator 
of  the  estate  of  Samuel  Shorty 
deceased^  defendant. 
John  Doey  the  plaintiff  above  named,  complains  of  Richard  Roe^  as 
administrator  of  the  estate  of  Samuet  Shorty  deceased^  defendant,  and 
says: 

I.  That  on  the  twenty-fourth  day  oi  January ^  iS89,  said  Samuel 
Short  died  intestate,  said  Short  being  at  the  time  of  his  death  a  resi- 
dent of  the  county  of  Hamilton^  in  the  state  of  Ohio. 

II.  That  on  the  twenty-sixth  day  of  Aprils  iS89^  letters  of  adminis* 
tration  on  the  estate  of  said  Samuel  Short,  deceased,  were  duly  issued 
to  Richard  Roe^  the  said  defendant,  by  the  Probate  Court  of  said 
Hamilton  county,  in  the  state  of  Ohio,  appointing  said  Richard  Roe 
sole  administrator  of  said  estate;  and  that  thereupon  Richard  Roe , 
the  said  defendant,  duly  qualified  as  such  administrator,  and  imme- 
diately entered  upon  the  discharge  of  his  duties  as  such  administra- 
tor, and  ever  since  that  time  has  been  and  now  is  acting  as  sucfai 
administrator. 

III.  That  plaintiff  and  defendant's  intestate  were  sureties  on  the 
official  bond  of  one  Leonard  A,  Ford,  treasurer  of  the  school  district 

where  some  of  the  sureties  are  in-  finally  settled  before  the  commence- 
solvent,  see  Burroughs  v,  Lott,  19  Cal.  ment  of  the  action.  The  court  ovet" 
125:  Newton  v.  Pence,  10  Ind.  App.  ruled  the  demurrer,  saying  that  though 
672;  Lytle  V.  Pope,  11  B.  Mon.  (Ky.)  the  word  '* final"  was  not  used  in  de- 
299:  Young  V.  Lyons,  8  Gill  (Md.)  162;  scribing  it,  the  settlement  stated  con- 
Smith  </.  Mason,  44  Neb.  610.  stituted  a  final  settlement. 

1.  Ooatribution  firam  Hsirs  of  Ptssaisd        For  substance  of  other  declaradons, 

0»-«or«tj.  —  For  forms  of  declarations,  complaints,   etc.,   against    representa- 

complaints  and  petitions  against  the  tives  of  a  deceased  co-surety  see  the 

heirs  of  deceased  co-sureties  see  Gib-  following  cases:   Conover  v.   Hill,  76 

son  V.  Mitchell,  16  Fla.  519;  Stevens  v.  111.  342;  Zollickofifer  r.  Seth,   44  Md. 

Tucker,   87   Ind.  Z09;   Camp  v.   Host-  359;  Bachelder  v,  Fiske,  17  Mass.  464; 

wick,  20  Ohio  Stat.  337;  Glasscock  v.  Van  Demark  v.  Van  Demark,  13  How. 

Hamilton,  62  Tex.  143.  Pr.  (N.  Y.  Supreme  Ct.)  372;  Bradley 

In  the  second  of  these  cases  the  com-  v.  Burwell,  3  Den.  (N.  Y.)  61;  McKenna 

plaint  alleged  that  the  administrator  9.  George,  2  Rich.  Eq.  (S.  Car.)  15. 
of  th^  deceased  co-surety  had  fully  set-        S.  This  form  is  based  on  the  facts  in 

tied  the  estate,  having  fully  adminis-  Koelsch  v.  Mixer,  52  Ohio  St.  207,  in 

tered   upon   the  same,  and  was  duly  which  case  defendant  answered  that  he 

and  fully  discharged  by  the  court  of  was  sued  with  the  plaintiff  in  the  suit 

proper  jurisdiction,  and  that  the  snr-  on  the  alleged  bond  and  by  the  verdict 

plus  of  the  estate  had  been  distributed  of  a  jury  was   relieved  from  liability 

among  the  heirs.     The  defendant  de-  thereon.     It  was  held  that  the  judg- 

Burred  to  this  complaint  on  the  ground  ment  rendered  on  the  verdict  was  not 

tiliat  it  does  not  sufficiently  show  that  conclusive  between  the  parties  in  the 

the  estate  of  the  deceasea  had  been  suit  for  contribution. 
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of  Readings  Hamilton  county,  Okh^  a  (:opy  of  which  bond  is  hereto 
annexed,  marked  Exhibit  A.    . 

IV.  That  at  the  April  term,  iS89,  of  the  Court  of  Common  Pleas  of 
Hamilton  county,  Ohio^  the  state  of  Ohio^  for  the  use  of  the  village  | 
school  district  of  Readings  Ohio^  recovered  a  judgment,  by  the  con- 
sideration of  said  court,  against  this  plaintiff  in  the  sum  of  one  thou- 
sand  eight  hundred  and  ninety  dollars  ^Sidi  fifty-eight  cents  damages  and 
thirty-three  dollars  and  forty-seven  cents  costs  of  said  case. 

V.  That  on  the  twenty-fifth  di^y  oi  July^  iSS9^  plaintiff  was  com- 
pelled to  pay,  and  did  pay,  in  satisfaction  of  the  said  judgment,  the 
sum  of  one  thousand  seven  hundred  and  twenty-five  dollars  and  five  cents. 

VI.  That  the  amount  due  plaintiff  from  defendant,  as  administra- 
tor aforesaid,  as  the  contributive  portion  of  said  Samuel  Shorty 
deceased,  is  eight  hundred  and  sixty-two  dollars  KvAfifty-tivo  cents. 

VII.  That  on  the  twenty-fifth  day  of  July^  iSS9,  said  claim  was 
presented  to  and  rejected  by  said  administrator. 

Wherefore  said  plaintiff  prays  judgment  against  said  defendant  for 
said  sum  of  eight  hundred  and  sixty-two  dollars  and  fifty-two  cents^ 
with  interest  from  the  twenty-fifth  day  oi  July^  iS89.  ' 

Jeremiah  Mason^  Plaintiff's  Attorney. 

III.  BETWEEN  PARTNERS.^ 
Form  No.  6344 

John  Doey  plaintiff, 
against 
Richard  Roe^  defendant. 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court,  that  on  Xht  fourteenth  day  of  October ^  i8^P,  and  for  a  long 
time  prior  thereto,  the  plaintiff  and  defendant  were  partners,  carry- 
ing on  business  as  manufacturers  of  boots  and  shoes  in  Spartanburg^ 
in  said  county,  under  the  firm  name  oiDoe  &*  Roe\  that  on  said  four- 
teenth day  of  October y  i8P7,  said  partnership  was,  by  mutual  consent, 
dissolved,  the  accounts  of  the  firm  with  the  partners  settled,  all 
claims  collected,  and  all  debts  paid,^  except  one  owing  to  Samuel 

1.  For  a  collection  of  authorities  on  ANDExoNKRATiONjAm.  &Eng.£ncycl. 

the    subject   of  contribution    between  of  L.  (ad  ed.),  p.  3to  et  seq. 
partners  see  3  Am.  and  Eng.  Dec.  in       S.  AiEdrsof  Partnmhip  Wound  V^  — 

£q.,  193-197.     From  these  cases  it  ap-  It  must  appear  that    the  partnership 

pears  that  the  substantial  allegations  affairs    have    been    settled    before  an 

of  the  ordinary  bill  or  complaint  are  action  for  contribution  can  be  Aain- 

these:  That  the  plaintiff  and  defendant  tained.    Johnson  v.  Peck,  58  Ark.  580; 

were  partners;  ttiat  the  firm  was  wound  Mussetter  v.  Timmerman,  11  Colo.  201. 

up  and  its  accounts  with  the  partners  Crossley  v,  Taylor,  83  Ind.  337:  Wend- 

settled;  that  plaintiff  was  compelled  to  landt  v,  Sohre,  37  Minn.  162;  Harris  v. 

pay  a  firm  debt  out  of  his  own  property;  Harris,  39  N.  H.  45;  Brown  v,  Agnew, 

that  defendant  should  contribute  his  6  W.  &  S.  (Pa.)238;  Kellv  9.  Kauff man, 

proportional  part.  z8  Pa.  St.  351;  3  Am.  &  Eng.  Dec  in 

See  generally  as  to  contribution  be-  Eq.,  pp.  I92-Z97« 
tween  partners  the  title  Contribution 
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Shorty  of  Pittsburgh  in  the  state  of  Pennsylvania',  that  in  the  settlement 
of  said  accounts  the  debt  so  due  to  the  said  Samuel  Short  was  over- 
lookedf  and  that  on  the  third  day  of  December,  i8P7,  and  after  the  said 
settlement  of  the  partnership  affairs,  the  said  Samuel  Short  recovered 
judgment  against  this  plaintiff  and  defendant  for  the  sum  of  five 
hundred  dollars  in  the  Court  of  Common  Pleas  of  Spartanburg  county, 
in  the  state  of  South  Carolina-,  and  that  on  said  day  the  plaintiff,  in 
order  to  prevent  the  levying  of  an  execution  on  his  personal  property, 
paid  the  said  judgment;  that  defendant  thereby  became  liable  to  pay 
to  plaintiff  one- half  of  said  sum,  to  wit,  the  sum  of  two  hundred  and 
fifty  dollars,  but  though  often  requested  so  to  pay,  he  has  hitherto 
failed  and  absolutely  refused  to  make  such  payment. 

Wherefore,  plaintiff  demands  judgment  against  defendant  for  said 
sum  of  two  hundred  and  fifty  dollars,  with  interest  from  the  third  day 
of  December,  iS97. 

Jeremiah  Mason,  Plaintiff's  Attorney 

IV.  BETWEEN  STOCKHOLDERS.^ 

Fonn  No.  6345. 

Supreme  Court,  Kings  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Plaintiff  complains  and  says: 

I.  That  The  Ontario  Wine  and  Fruit  Company  was  a  corporation 
<luly  organized  under  the  laws  of  the  state  of  New  Yorh,  and  having 
its  usual  place  of  business  in  Oswego  in  said  state. 

II.  That  the  plaintiff  and  defendant  were  stockholders  in  said  cor- 
poration, the  defendant  owning  ten  shares  of  its  corporate  stock  out 
•of  one  hundred  and  forty-one  issued. 

III.  That  the  corporation  distilled  five  thousand  five  hundred  gallons 
of  brandy  and  spirit,  upon  which  it  was  liable  to  pay  to  the  govern- 
ment of  the  United  States  a  tax  of  one  dollar  per  gallon,  and  which 
amounted  in  the  aggregate  to  five  thousand  five  hundred  dollars, 

IV.  That  by  chapter  74  of  the  Laws  of  1894,  stockholders  in  such 
corporations  are  jointly  and  severally  liable  for  such  tax. 

V.  That  in  iS96,  the  United  States  of  America  brought  an  action 
in  the  Circuit  Court  of  the  United  States,  second  circuit,  against  the 
plaintiff  and  others,  all  stockholders  in  said  corporation,  to  recover 
from  them  said  tax.^ 

1.  For  statutes  relating  to  contribu-  8.  Inasmuch  as  the  plaintiff  and  the 

tion  among  stockholders  see  as  follows:  defendant,  with  all  other  stockholders, 

Iowa.  —  Code  (1S97),  §  1633.  are  jointly   liable    by  statute  for   the 

Maine, —  Rev.  Stat.  (1883),  c.  47,  §47.  tax,  it  is  immaterial  that  the  complaint 

Michigan,  —  How.  Anno.  Stat.  (1882),  does  not  allege  that  the  defendant  in 

.§§  4878,  4898.  this  action  was  one  of  the  defendants 

Minnesota,  —  Stat.  (1894),  §  2822.  in    the    suit    brought  by    the   United 

New  Hampshire.  ^  Pub.  Stat.  (1891),  States,  for  the   defendant's  obligation 

c.  150,  §  21.  to  contribute  to  the  amount  paid  by  the 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  plaintiff  as  a  result  of  the  suit  arises, 

180,  g  23.  not  from  the  judgment  but  from  the 
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VI.  That  the  said' corporation  was  insolvent  at  tho  time  and  had 
no  property,  and  it  has  continued  insolvent.^ 

VII.  That  the  United  States  recovered  judgment  for  tuto  thousand 
two  hundred  doWsLTS,  and  on  January  second^  i8i97,  an  execution  issued 
on  said  judgment,  and  was  about  to  be  levied  on  the  plaintiff's  prop- 
erty, when  he  paid  the  said  judgment  and  costs  in  full,  amounting  to 
two  thousand  three  hundred  and  forty  dollars.^ 

VIIL  That  thereupon,  the  defendant  became  liable  to  contribute 
and  pay  to  the  plaintiff  ten  one  hundred  forty-firsts  of  the  expense  to 
which  the  plaintiff  was  put  as  a  result  of  said  suit  by  the  United  States^ 

The  plaintiff  prays  judgment  for  one  hundred  and  seventeen  dollars, 

Jeremiah  Mason^  Plaintiff's  Attorney. 

{ymficaHon:f 

v.  BETWEEN  JOINT  OWNERS  OF  PROPERTY.^ 

1.  Where  Plaintiff  has  Repaired  Property. 

Form  No.  6346. 

(JTitle  of  court  and  cause  as  in  Form  No,  6845,^ 
Plaintiff  complains  and  says: 

I.  That  the  plaintiff  and  the  defendant  are  tenants  in  common  of 
the  house  numbered  97  on  fVest  Forty-fourth  street  in  New  Yorh  City, 

common  liability  under   the    statute.  Sheehan  cr.  Dalrymple,  19  Mich.  239; 

The  judgment  is  of  importance  merely  Story  on  Partnership,  §  423. 

as  showmg  that  the  plaintiff  paid  the  Oontrihation  to  Cost  of  riurty- Walls. -^ 

tax  under  compulsion.  Richter  v.  Hen-  For  forms  of  declarations  by  an  owner 

ningsan,  110  Cal.  530;  Wolters  v.  Hen-  of  land  who  has  built  a  party-wall  at  hia 

ningsan,  114  Cal.  433.  own  expense  between  his  land  and  his 

1.  Plaintiff  is  not  entitled  to  contribu-  neighbor's,  and  seeks  contribution  from 
tion  if  it  appears  that  all  the  property  the  neighbor,  see  2  Chit.  PI.  (6th  Am. 
of  the  corporation  which  was  bound  to  ed.),  pp.  247-251;  Campbell  v.  Mesier,  4 
reimburse  him  has  not  been  first  ap-  Johns.  Ch.  (N.  Y.)  334.  In  this  case 
plied  and  exhausted.  Gray  v.  Coffin,  the  substantial  allegations  of  the  biU 
9  Cush.  (Mass.)  192.  were:  that  plaintiff  and  defendant  were 

2.  Paymont  InTolnntary.  —  It  must  not  owners  of  adjoining  houses;  that  plain- 
appear  in  the  bill  that  the  payment  by  tiff,  being  desirous  of  tearing  down  his 
the  plaintiff  was  voluntary.  Andrews  old  house  and  building  a  new  one,  was 
v.Callender,  13  Pick.  (Mass.)  484;  Cary  informed  by  experts  that  the  party- wall 
V.  Holmes,  2  Allen  (Mass.)  498.  which    sejiarated  his  house  from   his 

8.  For  the  form  of  verification  In  a  neighbor's  would  have  to  be  rebuilt, 

particular  jurisdiction  consult  the  dtle  owing  to  its  ruinous  condition;  that  the 

VERIFICATIONS.  neighbor,  upon  request,  refused  to  join 

4.  Contribution  Between  flliip-ownori. —  in  expense  of  building  a  new  wall  and 
Where  one  joint  owner  of  a  ship,  who  forbade  plaintiff's  proceeding  with  the 
has  paid  for  necessary  repairs,  seeks  work;  that  plaintiff,  nevertheless,  had 
contribution  from  his  co-owners,  he  the  wall  rebuilt;  that  the  neighbor  de- 
must  declare  on  a  contract,  express  or  vised  his  house  and  land  to  the  defend- 
implied,  for  in  the  absence  of  any  agree-  ant,  who  made  use  of  the  wall.  The 
ment  sanctioning  the  repairs  no  right  bill  prayed  that  the  defendant  be  com- 
of  contribution  exists.  Curling  v.  Rob-  pelled  to  contribute  one-half  of  the 
ertson,  7  M.  &  G.  336,  49  E.  C.  L.  33s;  expense  of  building  the  wall. 
Brodie  v.  Howard,  17  C.  B.  109,  84  E.  For  a  full  collection  of  authorities  oq 
C.  L.  109;  Hardy  v,  Sproulc,  31  Me.  71;  the  subject  of  contribution  in  connee- 
Pentz  V,  Clarke,  41  Md.  327;  Stedman  tion  with  party-walls  see  3  Am.  &£ag« 
tr.  Feidler,  so  N.  Y»  437.    See,  however,  Dec  in  Eq.,  pp.  189-192. 
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II.  That  on  the  fourth  day  of  June^  1 8P7,  a  portion  of  the  roof  of  said 
house  was  struck  by  lightning  and  broken  through,  leaving  the  room 
below  exposed  to  the  air,  and  making  immediate  repairs  essential  to 
the  preservation  of  a  large  amount  of  property.^ 

III.  That  the  plaintiff  requested  the  defendant  to  join  him  in  order- 
ing repairs,*  and  to  pay  one-half  of  the  expense  thereof,  which  the 
defendant  absolutely  refused  to  do. 

IV.  That  thereupon  the  plaintiff  had  the  roof  repaired  and  paid  the 
entire  expense  thereof,  amounting  to  six  hundred  dollars.  One-half 
of  which  sum  defendant  was  bound  to  contribute,  but  which  he  has 
refused  absolutely  to  pay. 

Wherefore  plaintiff  prays  judgment  for  three  hundred  dollars  with 
interest  from  the  ^rx/ day  oijuly^  i8P7,  and  his  costs  and  disburse* 
ments  in  this  action. 

Jeremiah  Mason^  PlaintiflF's  Attorney. 

{Verification,)^ 

Form  No.  6347. 

(Precedent  in  Baltimore,  etc.,  R.  Co.  v.  Walker,  45  Ohio  St.  5784* 

fSL'?otnt?^'  \  '-  *»>«  Court  ./  C^^  Pleas. 

Goshorn  A,  Jones  as  receiver  of  the  property 
of  the  Cleveland^  Mt,  Vernon  &*  Delaware 
Railroad  Company^  plaintiff, 

against 
The  Baltimore  &*  Ohio  Railroad  Company^ 

defendant. 
The  plaintiff,  as  receiver  of  the  property  of  the  Cleveland^  Mt^ 

1.  ITnneqaiMfy  Improymienti.  —  If  the  absent  and  that  the  repairs  were  bene- 

complaint  sets    forth    mere    improve-  ficial  will  supply  the  place  of  an  allega- 

ments,  made  by  plaintiff  on  the  joint  tion    of    request,   for   assent    will    be 

estate,  as  distinguished  from  necessary  presumed.     Haven  v,  Mehlgarten,   19 

repairs,  and  contains  no  allegation  of  111.  91.     See  also  Chapin  v.  Smith,  52 

assent   by  his  co-tenant,   it  states  no  Conn.  260. 

cause  of  action.     Bazemore  v.  Davis,  In  Massachusetts^  if  the  co-tenant  does 

55   Ga.   504;  Elrod  v.  Keller,  89   Ind.  not  consent  to  the  repairs,  no  action  at 

583 ;  Stevens  v,  Thompson,  17  N.  H.  law  can   be   maintained.     Colvert   tr. 

X03;  Beaty  v.  Bordwell,  91  Pa.  St.  438.  Aldrich,  99  Mass.  74. 

%.  B«qii«tt  to  Defendant  to  Contribute. —  8.  For  the  form  of  verification  in  a 

As  a  general  rule,  one  tenant  in  com-  particular  jurisdiction  consult  the  title 

men  can  compel  his  co-tenant  to  con-  Verifications. 

tribute  to  the  expense  of  necessary  4.  While  this  action  was  pending  in 
repairs  to  a  house  or  mill  belonging  to  the  court  of  common  pleas,  Jones 
them.  Gardner  v.  Diedrichs,  41  111.  ceased  to  be  receiver,  and  one  George 
158;  Alexander  v,  Ellison,  79  Ky.  148;  D.  Walker,  who  had  been  appointed 
Denman  v.  Prince,  40  Barb.  (N.  Y.)  213.  his  successor,  was,  by  the  consent  of 
Bat  he  must  allege  in  his  complaint  the  parties  and  by  order  of  the  court, 
that  he  requested  his  co-tenant  to  join  subscribed  as  party  plaintiff.  There- 
in the  repairs  and  the  latter  refused,  upon  the  cause  was  submitted  to  the 
Mum  ford  cr.  Brown,  6  Cow.  (N.  Y.)475;  court  and  judgment  rendered  for  the 
Taylor  v.  Baldwin,  10  Barb.  (N.  Y.)  plaintiff.  Motions  for  a  new  trial  and  bill 
582;  Stevens  v.  Thompson,  17  N.  H.  of  exceptions  were  overruled  and  the 
103;  Kidder  v,  Rixford,  16  Vt.  172.  judgment  was  affirmed  by  the  supreme 
Bat  allegations  that  the  co-tenant  was  court,  the  court  saying  that  "  the  right 
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Vernon  &*  Delaware  Railroad  Company^  alleges:]^  that  the  said  Cleveland^ 
Mt.  Vernon  &*  Delatvare  Railroad  Company  is  a  corporation,  created 
and  organized  under  the  laws  of  the  state  of  Ohio^  and  under  said 
corporate  name,  built,  constructed  and  operated  a  line  of  road 
extending  from  Hudson  to  Columbus^  Ohio^  by  the  way  of  Akron  and 
Mt,  Vernon^  Ohio^  and  have  conducted  and  operated  said  railroad 
under  said  corporate  name  from  about  the  1st  ol  July ^  i875,  up  to  the 
1st  day  of  December^  a.  d.  i&^i:  That  on  or  about  the  27ih  day  of 
September y  iS80^  the  said  Goshorn  A.  Jones  was  by  the  judge  of  the 
court  of  common  pleas  ^\\}[i\Ti  and  for  the  county  of  Summit^  Ohio,  in  a 
certain  proceeding  therein  pending  against  said  Cleveland,  Mt.  Vernon 
S*  Delaware  Railroad  Company  appointed  receiver  of  said  railroad  com- 
pany, which  position  he  accepted  by  executing  a  bond  to  the  accept- 
ance of  said  court,  and  entered  upon  the  discharge  of  his  duties  as 
receiver;  that  he  is  still  acting  in  the  said  capacity.  The  said  plain- 
tiff says  that  the  said  defendant,  the  Baltimore  &*  Ohio  Railroad  Com- 
pany, is  a  foreign  corporation,  created  and  organized  under  the  laws 
of  the  state  of  Maryland,  and  is  now  and  was  on  the  1st  day  oi  July, 
A.  D.  i875,  the  lessee  of  the  Sandusky,  Mansfield  b*  Neivark  Railroad 
Company,  a  corporation  created  and  organized  under  the  laws  of  the 
state  of  Ohio,  and  as  such  lessee  the  said  defendant  manages,  con- 
trols and  operates  the  line  and  track  of  said  Sandusl^,  Mansfield  &' 
Newark  Railroad  Company  from  the  city  of  Sandusky  to  the  city  of 
Newark,  in  said  state  of  Ohio,  and  through  the  county  of  Knox,  and 
a  portion  of  the  city  of  Mt,  Vernon,  and  the  said  defendant,  the 
Baltimore  6r*  Ohio  Railroad  Company,  runs  its  passenger  and  freight 
trains,  locomotive  engines  and  cars,  and  machinery,  over  and  upon 
said  track  and  line  of  road.  The  said  plaintiff  says  that  the  railroad 
track  of  said  Clei^eland,  Mt,  Vernon  6r*  Delaware  Railroad  Company, 
and  the  railroad  track  of  the  Baltimore  &*  Ohio  Railroad  Company  on 
the  Lake  Erie  division,  a  short  distance  southwest  of  Mt,  Vernon, 
Ohio,  cross  each  other  at  a  common  grade ;  that  the  crossing  at  said 
point  was  made  and  constructed  by  the  said  Cleveland,  Mt,  Vernon  &* 
Delaware  Railroad  Company  about  the  1st  day  oi  July,  a.  d.  i875, 
that  all  the  material  used  and  labor  performed  in  constructing  said 
-crossing,  including  the  materials  used  and  labor  performed  in  build- 
ing the  watchman's  house,  were  all  furnished,  supplied  and  paid  for 
"by  the  said  Cleveland,  Mt.  Vernon  6r*  Delaware  Railroad  Company, 
that  said  crossing  and  house  for  a  watchman  was  done,  and  con- 
structed for  the  common  interest,  benefit  and  necessity  of  the  Clene- 
land,  Mt.  Vernon  6^  Delaware  Railroad  Company,  and  the  defendant, 
the  Baltimore  &*  Ohio  Railroad  Company \  the  plaintiff  says  that  from 
the  1st  day  of  October,  iS7S,  the  said  Cleveland,  Mt,  Vernon  &*  Dela- 
ware Railroad  Company  have  kept,  maintained  and  paid  the  salary  of 
a  competent  watchman,  who  performed  all  the  necessary  work,  labor 
and  services  required  by  the  laws  of  Ohio\  that  the  services  of  said 

of  the  plaintiff  to  recover  upon  the  case  l.The  words  enclosed  by  [  ]  will  not 
made   in   his  petition   is   sustained  by  be  found  in  the  reported  case,  but  have 
sound  reason  and  sanctioned  by  author-  been  added  to  render  the  form  com- 
ity; the  judgment   recovered    by  him  plete. 
should  be  affirmed.*' 
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watchman  were  for-  the  mutual  benefit  of  the  said  plaintiff  and  the 
said  defendant,  and  such  as  was  and  is  required  by  the  laws  of  OhiOy 
to  be  kept  and  maintained  at  railroad  crossings.  The  said  plaintiff 
says  that  the  amount  of  expenditure  necessary  to  be  made  for  the 
construction  and  repairs,  and  maintenance  of  said  railroad  crossing, 
with  the  amount  paid  the  watchman,  and  for  erection  of  the  watch- 
man's house,  from  said  1st  day  of  October^  iS7Sy  to  the  Is/  day  of 
December,  a.  d.  i8^i,  amounts,  with  interest,  to  the  sum  of  {^,789.05y 
five  thousand  seven  hundred  and  eighty-nine  dollars  and  five  cents,  an 
itemized  statement  of  said  account  of  expenditures  is  hereto  at- 
tached, marked  Exhibit  "  A  "  and  made  a  part  of  this  petition. 

The  said  plaintiff  further  says,  that  said  defendant  became  and  was 
liable  to  bear  and  pay  one-half  of  said  expense,  and  the  said  defend- 
ant is  now  indebted  to  the  said  plaintifif  in  the  sumof  ($^,<$^^5;9)  twa 
thousand  eight  hundred  and  ninety- four  dollars  and  fifty-tivo  cents,  the 
one-half  of  the  said  sum  of  ^,789,05,  the  amount  paid  out  and 
expended  by  the  said  plaintiff  as  aforesaid,  with  interest  included. 

The  plaintiff  has  frequently  requested  and  demanded  of  the  said 
defendant  payment  of  the  said  sum  due  the  plaintiff,  which  the  said 
defendant  has  refused  to  pay,  or  any  part  thereof. 

There  is  now  due  from  said  defendant  to  said  plaintiff  the  said 
sum  of  two  thousand  eight  hundred  and  ninety-four  dollars  and  fifty-two 
cents,  for  which  sum  of  $^^,^9^5^  the  plaintiff  prays  judgment  against 
said  defendant  with  interest  from  the  1st  day  of  December y  iS81. 

[ZT.  H.  Greery  Plaintiff's  Attorney.]^ 


2.  Where  Plaintiff  lias  Remoyed  an  Ineombranee  flpom 

Property.* 

Ponn  No.  6348.* 

State  of  Illinois^ )  In  the  Circuit  Court  of  Adams  County,  June 

Adams  County.    )  ^^'  Term,  a.  d.  18^^. 

To  the  Hon.  J,  H.  WilliamSy  Judge  of  said  Court.     In  Chancery 
Sitting. 
Your  orators,  Matilda  A.  C.  Griffith  and  A.  G.  Griffith,  her  hus- 
band, of  the  town  of  Ashland,  in  said  county  and  state,  respectfully 

1.  The  words  enclosed  by  [  ]  will  not  the  court  remarked   that  the  right  to 

be  foand  in  the  reported  case,  but  have  contribution  does  not  arise  out  of  any 

been  added  to  render  the  form  com-  contract  or  agreement  of  the  co-tenants 

plete.  to  indemnify  each  other,  but  on   the 

S.  For  the  material  allegations  of  bills  principle  of  equity,  that  where  two  or 

for  contribution  toward  taxes,  filed  by  more  persons  are  subject  to  a  common 

owners  of  a  certain  estate  in  land  against  burden  it  shall  be  borne  according  to 

owners  of  another  estate  in  the  same  their  several  interests.    See  also  Wilton 

land,  see  Williams  v.  Craig,  2  Edw.  Ch.  v,  Tazwell,  86    III.  29;   Weare  v.  Van 

(N.  Y.)  297;  Dikeman  v,  Dikeman,   11  Meter,  42  Iowa  128;   Van  Brunt  t/.  Gor> 

Paige  (N.  Y.)  484.  don, 53  Minn.  227;  Davidson  v.  Wallace, 

t.  This  bill  is  based  on  the  facts  in  53  Miss.  475;  Allen  v.  Poole,  54  Miss, 

the  case  of  GriflSth  v.  Robinson,  14  111.  323;  Watson*s  Appeal,  90  Pa.  St.  426; 

App.  377,  in  which  case,  in  reversing  a  In  re  Devlin's  estate,   17   Pa.  Co.  Ct. 

decree  overruling  a  demurrer  to  the  bill.  Rep.  433;  Wilmot  v.  Lathrop,  67  Vt.  67X. 
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show  unto  your  honor  that  your  orator  Matilda  A,  C,  Griffith  and 
Martha  M,  Robinson  are  sisters,  and  children  of  one  Jesse  Robinson^ 
late  of  said  county,  deceased,  who  died  on  the  sixth  day  of  Juiy^  i87P, 
intestate,  leaving  him  surviving  his  said  two  daughters;  that  the  said 
two  daughters  were  the  only  heirs  of  their  deceased  father,  and  as  such 
were  the  owners  in  fee  as  tenants  in  common  of  certain  lands  owned 
by  him  in  fee,  at  the  time  of  his  death  as  aforesaid,  and  lying  in  said 
county  of  Adams  \  that  on  tht  fifth  day  of  September ^  i87&,  letters  of 
administration  were  granted  on  the  estate  of  said  intestate  by  the 
County  Court  of  Adams  county  to  Samuel  Shorty  who  duly  qualified  as 
such  administrator,  and  immediately  entered  upon  the  discharge  of 
his  duties  as  such  administrator;  that  claims  in  favor  of  certain  cred- 
itors were  presented  and  allowed  against  the  administrator  by  said 
court,  to  the  amount  of  one  thousand  dollars ;  that  the  personal  estate 
was  declared  insolvent,  and  that  a  petition  for  leave  to  sell  the  real 
estate  to  pay  said  allowance  was  duly  presented  to  said  County  Court 
by  the  administrator,  to  which  your  orator,  Matilda  A,  C  Griffith  and 
the  said  Martha  M.  Robinson  were  made  defendants,  and  duly  served 
with  process,  and  that  at  the  April  term,  i8^)&,  an  order  of  said  court 
was  made  and  entered  of  record,  ordering  the  said  administrator  to 
sell  said  lands  to  pay  said  allowances  and  all  costs  and  charges  of 
said  sale  or  so  much  as  was  necessary  for  that  purpose;  that  there- 
upon, on  tht  first  day  oi  June^  i8^^,  to  save  said  real  estate  from  sale 
under  said  order  and  to  preserve  the  same  for  said  heirs,  your  orator 
Matilda  A,  C.  Griffith  and  the  said  Martha  M,  Robinson,  and  to  pre- 
vent further  costs  and  expenses,  your  orator,  Matilda  A.  C.  Griffith 
paid  ofif  the  said  allowances  and  costs  in  full,  but  that  the  said  Martha 
M.  Robinson  failed  and  refused  to  pay  any  part  of  the  same,  and  her 
pro  rata  share  was  paid  by  your  orator,  Matilda  A,  C,  Griffith,  the  said 
share  amounting  to  the  sum  of  five  hundred  dollars;  that  said  Martha 
M.  Robinson,  although  requested,  has  refused  to  repay  the  same  or 
any  part  thereof.  To  the  end  therefore  that  the  said  Martha  M, 
Robinson  may  be  required  to  repay  the  share  paid  for  her  to  relieve 
the  land  from  the  common  charge,  and  that  the  same  be  made  a  lien 
upon  her  interest  in  the  said  land,  and  that  your  orator  may  have  such 
other  or  further  relief  in  the  premises  as  the  nature  of  the  case  may 
require  and  to  your  honor  shall  seem  meet  according  to  equity  and 
good  conscience,  may  it  please  your  honor  to  grant  unto  your  orators 
the  writ  of  summons  in  chancery,  directed  to  the  sheriff  of  said 
county  of  Adams  commanding  him  that  he  summon  the  defendant, 
Martha  M,  Robinson,  thereby  commanding  her  to  be  and  appear 
before  this  honorable  court  on  the  first  day  of  the  next  term  thereof, 
to  be  held  at  the  court-house  in  Quincy,  in  said  county,  on  the  ^rj/ day 
of  October,  a.  d.  iZ82,  within  and  for  the  county  of  Adams  aforesaid, 
then  and  there  to  stand  to  and  perform  and  abide  such  further  order, 
direction  and  decree  therein  as  to  your  honor  shall  seem  meet,  accord- 
ing to  equity  and  good  conscience. 

And  your  orators  will  ever  pray,  etc. 

MaHlda  A,  C  Griffith, 
A,  G,  Griffith. 

Walter  Scoggin,  Solicitor. 
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VL  BETWEEN  CO-DEVISEES  AND  C0-LE6ATEES.^ 

Form  No.  6349,* 

Commonwealth  of  Afassachusetts^  Superior  Court. 

Bristol^  ss.  In  Equity. 

John  Doey  plaintiff,       ) 

against  >   Bill  of  Complaint. 

Richard  Roe^  defendant. ) 

I.  John  Tomlinson  died  testate  on  the  eleventh  day  of  May^  iW5, 
leaving  a  widow,  Rachel  Tomlinson^  but  no  children.  His  will  was 
duly  proved  and  allowed  in  the  Probate  Court  for  the  county  of 
Bristoly  on  the  fifteenth  day  oi  May,  iS85. 

II.  By  said  will  said  John  Tomlinson  gave  a  house  on  Market 
street  in  Fall  River  to  the  said  Rachel\  to  the  plaintiff  his  mill  stock 
and  bank  stock ;  and  to  the  defendant  a  house  on  Whipple  street  in 
said  FcUl  River, 

III.  The  widow  duly  waived  the  provisions  of  the  will,  and  on  her 
petition  the  portion  of  the  real  estate  and  personal  estate  to  which 
she  was  by  law  entitled,  to  wit,  five  thousand  dollars  in  real  estate  in 
fee,  2LnAfive  thousand  dx!i)Xzx^  in  personal  estate  absolutely,  was  duly  set 

1.  For  itatataf  relating  to  the  subject  are  allegations  that  the  parties  are  co- 

of   contribution    between    co-legatees  devisees    or    co-legatees.      Taylor    v. 

and  co-devisees  see  as  follows:  Taylor,  8  B.  Mon,  (Ky.)  419;  Clowes  v. 

AriMima,—Kev.  Stat.  (1887),  §  1171.  Dickenson,  5  Johns.  Ch.  (N.  Y.)  235. 

Arkansas,  —  Sand.  &  H.  Dig.  (1894),  8.  This  form  is  adapted  from  the  bill 

7440,  7441.  of  complaint  which'  was  filed  in  the 

Connecticut.  —  Gen.  Stat.  (1888),  §  556.  case  of  Tomlinson  v.  Bury,  145  Mass. 

Florida,  —  Rev.  Sut.  (1892),  ^  1935.  346.     The  allegation  that  the  plaintiff 

Indiana, —  Horner's  Stat.   (1896),  §  was  forced  to  give  up  the  propeny  be- 

2568.  queathed  to  him  on  account  of    the 

Maine,  —  Rev.  Stat.  (1883),  c.  74,  §  6.  wife's  claim  for  dower  (or  the  property 

Masscuhusetts,  —  Pub.  Stat.  (1882),  c.  to  which  the  statute  entitles  her)  is,  of 

'^7>  §§  ^7~33*  course,  ec^uivalent  to  an  allegation  that 

Michigan,  —  How.  Anno.  Stat.  (1882),  the  plaintiff  was  forced  to  abandon  his 

5818,  5819*  5945*  legacv  to  the  claims  of  creditors.    And 

Minnesota, — Stat.   (1894),    g§    5920,  an  allegation  to  the  effect  that  the  estate 

5928,  5932.  of  the  testator  was  insufficient  to  pay 

Montana,  —  Code  Civ.  Proc.  (1895),  the  debts   without   calling    upon    the 

S  2696.  devisees  or  legatees  is  essential,  and 

New  Jersey,  ^^Q^TL,  Stat.    (1895),   p.  without    it  the    complaint  is  demur- 

2373,  %  78.  rable.    A  legatee  who  has  been  com- 

North  CaroHna,  —  Code  (1883),  §  1534-  pelled  to  pay  the  whole  of  a  legacy  is 

Ohio,  —  Bates'  Anno.  Stat.  (1897),  §  entitled  to  no  contribution  from  his  co- 

5973  '^  ^'j'  legatees  if  the  estate  was  solvent  inde- 

Rkode  Island,  —  Gen.  Laws  (1896),  c  pendent  of  their  legacies,  or  if  it  became 

S03,  ^  25  etseg,  insolvent  by  devastavit  of  the  execu- 

Tennessee.  —  Code  (1896),  %  3998.  tor.     Peeples  v.  Horton,  39  Miss.  406. 

For  substance  of  sufficient  complaint  If,  in  a  bill  by  a  legatee  against  a  co- 
see  Cook  V.  Cook,  92  Ind.  398.  legatee  for  contribution,  it  appears  that 

Oontributiott  between  Heirs.  —  Allega-  the  executor  had  sufficient  funds  origi- 

tions  that  the  plaintiff  is  an  heir  who  nally  to  pay  all  the  legacies,  but  that 

has  been  compelled  to  pav  the  debts  of  after  paying  some  of  them  he  squan- 

his  ancestor,  after  a  deficiency  in  the  dered  the  residue  of  the  fund  and  is 

personal  assets,  and  that  the  defend-  unable  to  pay  the  plaintiff's  legacy,  the 

ants  are   co-heirs,  are  as  effective  in  bill  states  no  cause  of  action.     Sims 

making  ont  a  casfe  for  contribution  as  v,  Sims,  10  N.  J.  £q.^.i58. 
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off  and  assigned  to  her.  The  real  estate  so  set  off  and  assigned  was 
the  said  house  on  Market  street,  which  was  devised  to  her  and  was 
appraised  at  five  thousand  dollars,  and  the  personal  estate  assigned 
included  all  that  bequeathed  to  the  plaintiff.  The  house  devised  to 
the  defendant  is  the  only  property  not  so  assigned  to  the  widow. 

IV.  The  result  of  the  waiving  of  the  provisions  of  the  will  by  the 
said  Rachel  Tomlinson  and  the  assignment  to  her  under  her  petition 
of  the  aforesaid  property,  has  been  to  deprive  the  plaintiff  of  all  the 
mill  stocks  and  bank  stocks  bequeathed  to  him.  Wherefore  he 
has  a  right  to  contribution  from  the  defendant  out  of  the  real  estate 
devised  to  him;  he  has  requested  the  defendant  to  make  such  con- 
tribution, but  he  has  refused  and  still  refuses  so  to  contribute. 

The  plaintiff  prays: 

That  the  defendant  may  be  ordered  to  contribute  of  the  property 
devised  to  him  such  sum  to  the  plaintiff  as  may  be  found  just  and 
reasonable  toward  the  legacy  of  which  the  plaintiff  has  been 
deprived  as  aforesaid.  JohnDoe^ 

by  Jeremiah  Mason^  his  Attorney. 


VII.  BETWEEN  JOINT  TORT-FEASORS.^ 

Form  No.  6350.* 

1.  OoAtrtlmtioii   between    Joint   Tort-  tribution  like  that  of  other  joint  obligors, 

feeaon.  —  As  a  general  rule,  where  one  See  3  Ga.  Code  (1895),  a  3916;  Bums' 

of  two  joint  tort-feasors  has  been  com-  Anno.   Prac.  Code  Mo.  (1896),  §  1179;. 

pelled  to  pay  the  whole  damage,  he  can  W.  Va.  Code  (1891),  p.  861. 

recover  no  contribution  from  the  other.  In  Nickerson  v.  Wheeler,  118  Mass. 

There  are,  however,  exceptions  to  this  2^5,  the  bill  alleged  in  substance  that 

rule.     Where  the  party  who  seeks  con-  on  a  certain  date  one  Thayer  recovered 

tribution  acted  honestly,  neither  know-  judgment  against  the    New   England 

ing  nor  being  presumed  to  know  that  Lithographic  Steam   Printing  Co.  for 

the  act  was  unlawful,  he  may  recover  $3,290.92    damage    and    $33.89    costs; 

contribution,  and  perhaps  full  indem-  that  execution  issued  against  the  com- 

nity.     And  where  a  joint  liability  is  pany,   but  was  returned    in    no    part 

imposed  on  several  by  inference  of  law,  satisfied;  that  thereupon  Thayer  filed 

as  where  the  joint  owners  of  a  stage  his  bill  against  the  present  plaintiff, 

coach  are  held  liable  for  the  negligence  who  was  treasurer  of  said  corporation, 

of  a  driver,  the  one  who  is  compelled  to  and  all  the  directors;  that  said  officers 

pay  the  entire  damage  can  recover  con-  had   not  deposited  any  certificate  with 

tribution  from  his  fellows.    3  Am.  and  city  clerk   of  Boston  as  required    by 

Eng.  Dec.  in  Eq.,  pp.  198-206;  Bailey  v,  statute,   wherefore  they  were    jointly 

Bussing,  28  Conn.  455;   Nickerson    v.  and  severally  liable  for  the  debts  of  the 

Wheeler,     118     Mass.     295;     Ankeny  corporation;  that  said  Thayer  recovered 

V.  Moffett,  37  Minn.   109;  Skerner  v,  judgment  against  them  and  execution 

Spear,  92  N.  Car.  148;  Horbachf.  Elder,  was  levied  wholly  on  the  property  of 

18  Pa.  St.  33.  the  plaintiff,  whereby  he  was  compelled' 

If  the  bill,   declaration,  petition  or  to  pay  $3,924.39;  that  the  other  defend- 

complaint  shows  on  its  face  that  the  ants  in  that  suit,   who  were  the  de^ 

plaintiff  acted  either  wilfully,  knowing  fendants   to  this  bill,  were    liable   to* 

the  illegal  nature  of  his  action,  or  neg-  contribute.    The  court  granted  the  re- 

Itgently,  when  he  should  have  known  lief     prayed     for.      But     see     contra 

its  nature,  a  demurrer  will  be  sustained  Andrews  v.  Murray,  33  Barb.  (N.  Y.> 

in  nearly  all  jurisdictions.  354;  Baird  v.  Midvale  Steel  Works,  13- 

There  are,  however,  a  few  states  in  Phila.  (Pa.)  255. 

which  statutes  have  been  passed  giving  2.  Missouri.  —  Burns'    Anno.    Prac. 

wrong-doers  in  general  a  right  of  con-  Code  (1896),  g  11 79. 
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John  Dot^  plaintiff,        \  In    the  Circuit  Court  of  Barton  County, 
against  V      SUte  of  Missouri. 

Richard  Roe,  defendant.  )  To  the  September  Term,  i8P7. 

Plaintiff  states  that  on  th^  first  day  oi  May,  i8P7,  Samuel  Short 
recovered  a  judgment  in  the  Circuit  Court  of  Barton  county,  in  the 
state  of  Missouri,  against  the  plaintiff  and  the  defendant,  Richard 
Roe,  for  the  sum  of  one  thousand  dollars  damages,  for  the  wrongful 
conversion  by  plaintiff  and  defendant  of  one  McCormick  reaper  and 
binder  and  traction  engine,  and  costs  of  suit,  amounting  to  one  hun- 
i/r^</ dollars;  that  on  Xh^  first  day  of  June,  iS97,  plaintiff,  in  order  to 
avoid  levy  and  execution  on  his  property,  paid  off  the  said  judgment 
and  costs  in  full  with  his  own  means,  and  on  said  first  day  oi  June 
demanded  of  defendant,  Richard  Roe,  his  contributive  portion  of  said 
sum,  amounting  to  five  hundred  and  fifty  dollars,  but  defendant  refused 
to  pay  said  sum  or  any  part  thereof. 

Wherefore,  plaintiff  demands  judgment  against  defendant  for  said 
sum  oi  five  hundred  and  fifty  dollars,  with  interest  from  Xh^  first  day 
ol  June,  iW7,  and  for  other  proper  relief. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
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CONTRIBUTORY  NEGLIGENCE. 

By  Thomas  E.  O'Bribn. 

L  PLEA,  45  S. 
IL  ANSWER,  459. 

GIIOSS-RKFBRBNOE18. 

For  Farms  of  Answers  and  Pleas  setting  up  Matters  of  Defense  by  way 
of  Confession  and  Avoidance^  generally,  see  the  title  CONFES- 
SION AND  AVOIDANCE,  ante,  p.  37  et  seq.,  and  the 
GENERAL  INDEX  to  this  work. 

For  matters  of  Procedure^  see  5  Encyclopedia  of  Pleading  and 
Practice,  p.  i  et  seq. 

L  PLEA. 
Form  No.  635 1.> 

John  Doe     )  ^^  Washington  County  Court, 
EicErdRoe    \   ^^P^^^^^  Term,  a.  d.  i8P7. 
And  the  said  defendant,  by  Daniel  Webster,  his  attorney,  comes  and 

1.  Contributory    negligenoe    mint   be  gence,  however,  is  sufficient.    Chicago, 

■peeimlly  pleadod  in  the  nature  of  a  con-  etc.,  R.  Co.  v.  Smith,  6  Ind.  App.  263. 

fession  and  avoidance.     McDonald  v.  But  when  the  facts  show  that  there  was 

Montgomery  St  R.  Co.,  no  Ala.  161;  no  contributory  fault,  it  need   not  be 

Union  Pac.  R.  Co.  v.  Tracy,  19  Colo,  denied   in   the  complaint.     Cleveland, 

331.    See  also  the  title  Confession  and  etc.,  R.  Co.  v.  Keely,  138  Ind.  600. 

Avoidance,  anU,  vol.  5,  p.  37.  Maine,  —  Buzzell    v.    Laconia    Mfg. 

For  formal  parts  of  pleas  in  any  jurist  Co.,  48  Me.  113. 

diction  consult  the  title  Pleas.  Michigan.  —  Den  man  v.  Johnston,  85 

For  another  form  of  plea  setting  up  con-  Mich.  387. 

tribtftory    negligence    see    Form    No.  Rhode  Island,  —  Di  Marcho  v.  Build- 

4379,  supra.  ers'  Iron  Foundry,  18  R.  I.  514. 

The  replioation  also  may  set  up  con-  Under   Statute.  —  In    Maryland^   in 

tributory  negligence  as  a  defense.    For  State  v.  Baltimore,  etc.,  R.  Co.,  77  Md. 

the  formal  parts  of  replications,  gen-  489,  it  was  held  that  under  the  code, 

erally,  see  the  title  Replications.  article  75,  section   23,    form    36,   it  is 

KegatiTing  by  PlaintiiF —  Generally.  —  necessary   to  aver  in    the    declaration 

In  some  states  plaintiff  must  negative  that  the  person  injured  was  using  due 

contributory  negligence  in    his    com-  care  at  the  time  the  injury  was  inflicted, 

plaint  or  petition.  In  Massachusetts^  in  Fuller  v.  Boston, 

Illinois.  —  Foster  v.  Onderdonk,   54  etc.,  R.  Co.,  133  Mass.  491,   the  court 

111.  App.  254;  Calumet  Iron,  etc.,  Co.  v.  seems  to  hold  that  in  an  action  against 

Martin,  115  111.  358.  a  railroad  for  personal  injuries,  under 

Indiana.  —  Terre  Haute  St.  R.  Co.  v.  the   statuteis   (1874),   chapter    372,  sec- 

Tappenbeck,  9  Ind.  App.  422.     A  gen-  tion  164,  the  declaration  must  aver  that 

eral  allegation  of  freedom  from  negli-  at  the  time  the  injury  complained  of 
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defends  the  force  and  injury,  when,  etc.,  and  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him  the  said  defendant,  because  he  says  that  before  and  at  the  time, 
when,  etc.,  the  said  defendant  was  driving  in  and  along  the  said  high- 
way, the  carriage  of  said  plaintiff  also  being  driven  along  said  highway 
and  in  the  opposite  direction  to  that  in  which  the  carriage  of  said 
defendant  was  being  driven ;  yet  the  said  defendant  says  at  the  time 
when,  etc.,  that  the  carriage  of  the  said  plaintiff  was  driven  and 
managed  in  a  negligent,  improper  and  careless  manner  in  said  high- 
way, and  that  being  near  the  carriage  of  said  defendant  and  by 
reason  of  such  careless,  improper  and  negligent  management,  by 
accident  and  by  failure  to  use  due  and  proper  care  in  the  manage- 
ment thereof,  and  not  through  any  default  or  negligence  on  the  part 
of  said  defendant,  the  said  carriage  of  plaintiff  was  driven  upon  and 
against  the  carriage  of  defendant,  whereby  the  injuries  in  the  said 
declaration  mentioned  were  sustained  by  the  plaintiff.  Wherefore 
defendant  says  that  whatever  damage,  if  any,  happened  to  said  plain- 
tiff or  to  his  carriage  was  caused  by  said  accident,  and  not  by  any 
default  or  negligence  of  the  defendant;  which  are  the  same  supposed 
trespasses  in  the  said  declaration  mentioned.  And  this  the  said 
defendant  is  ready  to  verify;  wherefore,  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  and  for  his  costs. 

IL  ANSWER. 

Form  No.  6352. 
(Precedent  in  Missouri  Pac.  R.  Co.  v,  Cornell,  30  Kan.  35.y 

[State  of  Kansas^  )  In  the  District  Court  in  and  for  the  county 

Anderson  County.  J  and  state  aforesaid. 

S.  P.  Cornell,  plaintiff,      ] 

against  I  a -5-.^- 

The  Missouri  Pacific  RaUway  p^^wer. 

Company,  defendant.        J 
The  defendant.  The  Missouri  Pctcific  Railway  Company,  for  answer 
to  plaintiff *s  petition,  denies  each,  every  and  all  the  allegations  in 
said  petition  contained. 

was  received   the  plaintiff  was  In  tlie  burgh,  etc.,  R.  Co.  v.  Burton,  139  Ind. 

exercise  of  due  care.  357. 

Injustices*  Courts. — This  rule  held  to        1.  The  court  held  in  this  case  that 

apply  in  justices'  courts.    Cincinnati,  upon  the  introduction  of  evidence  tend- 

etc,  R.  Co.  cr.  Stanley,  4  Ind.  App.  364.  ing  to  prove  the  facts  alleged  in  the 

Negligence  of  third  persons  ntxAtkOXh^  answer  a  question  of  contributory 
negatived,  except  in  cases  where  such  negligence  was  presented  and  that 
person  is  so  identified  with  or  under  the  the  trial  court  committed  error  in  re- 
control  or  direction  of  the  party  injured  fusing  instructions  directing  the  jury 
as  to  be  responsible  for  his  acts.  Nap-  to  consider  the  contributory  negligence 
panee  v,  Ruckman,  7  Ind.  App.  361.  of  the  plaintiff  below. 

An  executor  or  administrator^  in  an  ac-        For  other  forms  of  aaiwen  setting  up 

tion  for  negligendy  causing  the  death  contributory   negligence   as  a  defense 

of  decedent,  need  not  negative  contrib-  see  vol.  4,  Forms  Nos.  5054.  5055.  5056, 

ntory  negligence  on   his  part.     Pitts-  5140  and  5715;  also  see  Evans  v.  Lake 
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And  for  a  further  defense  to  said  petition  the  defendant  alleges]* 
that  the  plaintifif  was  guilty  of  negligence  and  carelessness  con- 
tributing directly  to  the  injury  complained  of,  in  this,  to  wit:  that 
he  permitted  dead  and  dry  grass  and  other  combustible  material  to  ^ 
be  and  remain  in  his  orchard,  and  permitted  a  continuous  body  of 
dry  grass  to  extend  from  his  orchard  and  connect  with  the  adjacent 
prairie  and  with  the  right-of-way  of  defendant's  road;  and  that  he 
placed  and  caused  to  be  placed  around  his  apple  trees  large  quanti- 
ties of  dry  and  combustible  material,  and  carelessly  and  negligently 
so  permitted  it  to  remain;  and  carelessly  and  negligently  permitted 
fires  to  come  upon  his  premises;  and  thereby  the  injury  complained 
of  was  occasioned  without  the  fault  or  negligence  of  the  defendant. 

[  The  Missouri  Pacific  Railway  Company^  Defendant. 

By  W.  A.  Johnson^  Attorney. 

iVcHfication^YY 

Erie,  etc.,  R.  Co.,  78  Fed.  Rep.  783;  small  boat,   and  in   his   reckless  and 

Freeman  v.  Engelmann  Transp.  Co.,  36  wanton   determination    to   remain   on 

Wis.  572.    In  the  Freeman  case  last  cited  board  of  a  sinking  ship."     It  was  held 

the  answer,  among  other  things,  alleged  that  the  averment  set  up  in  the  answer 

'*  that  the  small  boats  were  launched,  constituted  a  proper  defense   of  con- 

and  that  all  passengers  were  invited  tributory  negligence, 

into  and  urged  to  take  them:  that  some  For  formal  puts  of  an  answer  in  any 

passengers  refused  to  go  into  the  small  other  jurisdiction  consult  the  tide  An- 

boats    and    wantonly    and    recklessly  swers  in  Code  Pleading,  vol.  i,  p.  799. 

stayed  upon  said  steamer  when  it  was  B^ply  may  set  up  oontributory  BegU- 

evident  she  must  sink;  that  all  the  pas-  gsnoe  as  a  defense.     For   the  formal 

sengers  who  entered  the  small  boats  parts  of  a  reply  in  any  jurisdiction  see 

were  saved  and  ultimately  reached  the  the  title  Reply. 

land;  and  that  if  plaintiff's   intestate  1.  The  words  enclosed  by  []  will  not 

was  drowned  while  on  said  steamer  it  be  found  in  the  reported  case,  but  have 

was  because  of  his  own  carelessness  been  added  to  render  the  form  com* 

and  recklessness  in  not  complying  with  plete. 

the  reasonable  and  proper  requests  of  2.  See  the  title  Verifications. 
the  officers  and  crew  to  come  into  the 
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CONVICTS. 

By  Thomas  E.  O'Brikn. 

I.  DISCHARGE  OF  POOR  CONVICTS,  461. 

1.  Application^  461. 

a.  Notice  to  District  Attorney^  462. 

8.  Mandate  for  Production  before  Commissioner^  462. 

4.  Oath  of  Convict  before  Commissioner^  463. 

5.  Certificate  of  Discharge^  463. 

II.  CERTinCATE  OF  VOCATION,  ETC.,  OF  CONVICT,  463. 
III.  OATH  OF  COUNTY  CONVICT  OF  INABIUTY  TO  PAY  FINE,  464. 
IV.  INDICTMENT  FOR  CRUEL  AND  INHUMAN  TREATMENT  OF  CON- 
VICT, 465. 

CSOSS-REFERENCES. 

For  Form  of  Indictment  against  Convict  for  Setting  Fire  to  Femten' 

tiaryy  see  the  title  ARSON^  vol.  2,  p.  213. 
Far  Forms  of  Actions  on  Bonds  Given  upon  Hire  of  Convicts^  see  the 

title  BONDS^  ETC  (Actions  on),  vol.  3,  p.  570  et  seq. 
See  also  the  title  ESCAPE,  and  the  GENERAL  INDEX  to  this  work. 

I.  DISCHARGE  OF  POOR  CONVICTS.^ 

1.  Application. 

Fonn  No.  6353.* 

United  States  of  America,  ) 
District  of  Columbia?  ) 

1.  Diieharge  of  poor   debtors    in  the  make  application  in  writing  for  dis- 

different  states,  for  forms  in  proceed-  charge  to    any    commissioner    of  the 

ings  relating  to,  consult  the  title  Poor  United   States    court    in    the    district 

Debtors.  where  he  is  imprisoned,  setting  forth 

S.  In  Fadontl  Govrti.  —  When  a  poor  his  inability  to  pay  such   fine  or  fine 

convict  sentenced  by  any  court  of  the  and  costs.     U.  S.   Rev.    Stat.  (2d   ed. 

United  States  to  pay  a  fine  or  fine  and  1878),  §  1042;  D.  C.  Comp.  Stat.  (1894^ 

costs,   whether    with   or    without  im-  c.  55,  §  165. 

prisonment,  has  been  confined  in  prison  8.  Statute  applies   to  the  District   of 

thirty  days  solely  for  the  nonpayment  GolnmUa,  so  held  in   Ex  p.  NorveU.  9 

of  such  fine  or  fine  and  costs,  he  may  Mackey  (D.  C.)  348. 
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United  States  \  Application  for  Discharge  from  Imprisonment  under 
against      >     the  provisions  of  section  1043  of  the  Revised  Stat- 
John  Doe.    )      utes  of  the  United  States. 
To  James  Hallett^  a  Commissioner  of  the  United   States   for  said 
District  \ 
I  hereby  make  application  for  discharge  from  imprisonment  in  the 
District  jail,  under  the  provisions  of  section  1042  of  the  Revised 
Statutes  of  the  United  States;   and  in  support  thereof  state  that  I 
was  sentenced  to  pay  a  fine  of  five  hundred  dollars  and  costs  by  the 
Supreme  Court  of  the  District  of  Columbia ;    that  I  have  been  im- 
prisoned for  thirty  days  solely  for  nonpayment  of  fine  and  costs,  and 
that  I  am  unable  to  pay  the  same. 

John  Doey  Applicant. 
This  tenth  day  of  March^  iS98. 

2.  Notlee  to  Dlstrlet  Attorney. 

Form  No.  6354.' 

(JVenue  and  title  of  cause  as  in  Form  No.  6353.') 
To  Jeremiah  Mason,  United   States  Attorney,  District  of  ColunMiy 
Washington,  D.  C. : 

Notice  is  hereby  given  that  application  has  this  day  been  made 
before  James  Hallett,  a  commissioner  of  the  United  States  for  said 
District,  by  John  Doe^  for  a  discharge  from  imprisonment  in  the  jail 
of  said  District,  under  the  provisions  of  section  1042,  Revised  Statutes 
United  States,  and  that  a  hearing  will  be  had  upon  said  application 
on  the  eleventh  day  of  March,  iS98,  at  ten  o'clock  in  thtforenoony  or 
as  soon  .thereafter  as  the  case  can  be  heard. 

Oliver  Ellsworth,  Attorney  for  John  Doe. 

Dated  this  tenth  day  of  March,  iS98. 

S.  Mandate  for  Produetion  before  Commissioner. 

Form  No.  6355. 

United  States  of  America, ) 
District  of  Columbia.  j 

The  United  States  of  America,  tO  the  Warden  of  the  District  Jail, 
Greeting: 

Whereas,  application  has  this  day  been  made  before  mt,  James 
Hallett,  Si  commissioner  of  the  United  States  for  said  District,  by 
John  Doe,  for  a  discharge  from  imprisonment  in  the  jail  of  said  Dis- 
trict, under  the  provisions  of  section  1042  of  the  Revised  Statutes  of 
the  United  States. 

This  is  therefore  to  command  you  to  produce  the  body  of  said 
John  Doe  before  said  commissioner  forthwith. 

To  the  marshal  of  said  District  to  execute. 

1.  KotilM  mnit  be  glvm  to  the  dlftriet  the  matter.  U.  S.  Rev.  Stat.  (2d  ed« 
attorney  of  the  United  States,  who  may  i878)»g  1043;  D.  of  CComp.  Stat.  (1894), 
appear,  offer  evidence  and  be  heard  in    c.  55,  |  163. 
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In  testimony  whereof,  I  hereunto  set  my  hand  at  my  office  in 
Washingtofiy  in  said  District^  this  tenth  day  of  March^  \W8, 

James  HcUUtt^ 
(seal)  United  States  Commissioner  for  the  District  of  Columbia, 

4,  Oath  of  Convlet  before  Commissioner. 

Form  No.  6356.^ 

{Venue  and  title  of  cause  as  in  Form  No,  6S6S,) 
District  of  Columbia^  to  wit: 

lyjohn  Doe^  do  solemnly  swear  that  I  have  not  any  property,  real 
or  personal,  to  the  amount  of  twenty  dollars,  except  such  as  is  by  law 
exempt  from  being  taken  on  civil  precept  for  debt  b^  the  laws  of  the 
District  of  Columbia^  and  that  I  have  no  property  m  any  way  con- 
veyed or  concealed,  or  in  any  way  disposed  of,  for  my  future  use  or 
benefit.     So  help  me  God. 

John  Doe, 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  Afarch^  iS98. 

James  Hallett^ 
United  States  Commissioner  for  the  District  of  Columbia, 

5«  Certifleate  of  Diseharge. 

Form  No.  6357.* 

{Venue  and  title  of  cause  as  in  Form  No,  6S6S). 

It  appearing  to  the  commissioner  that  John  Doe^  the  above  named 
defendant,  has  been  imprisoned  in  the  jail  of  the  District  of  Columbia 
for  the  period  of  thirty  days,  solely  for  the  nonpayment  of  a  fine  and 
costs  adjudged  against  him  by  the  Supreme  Court  of  the  District  of 
Columbia^  and  that  he  is  unable  to  pay  the  same,  and  has  complied 
with  all  the  requirements  of  law. 

It  is  therefore  ordered  that  the  said  John  Doe  be  discharged  from 
further  imprisonment  and  go  hence  without  delay. 

James  Hallett^ 
United  States  Commissioner  for  the  District  of  Columbia. 

This  eleventh  day  of  March^  iS98, 

II.  CERTmCATB  OF  VOCATION,  ETC.,  OF  CONVICT. 

Fonn  No.  6358.* 

1.  Mutate  pnMiibM  thii  fmn  of  oath  in  a  state  prison,  before  passing  the 

as  the  one  to  be  administered.     U.  S.  sentence,  to  ascertain  by  examination 

Rev.  Stat.  (9d  ed.  1878),  8  1042;  D.  C.  of  such  convict  on  oath,  and,  in  addition 

Comp.  Stat.  (1894),  c.  55,  §  165.  to  such  oath,  by  such  other  evidence  as 

S.  A  MrtiftMt*  «f  dliclutfgt  shall  be  can  be  obtained,  the  business,  if  any, 

given  to  the  jailer  or  keeper  of  the  jail  in  which  such  convict  has  been  engaged 

by  the  commissioner.    U.  S.  Rev.  Stat,  prior  to  such  arrest  and    conviction, 

(id  ed.  1S78),  %  1043;  D.  C.  Comp.  Stat,  whether  such  convict  had  learned  and 

(tS^),  c.  55,  %  165*  practiced  anv  mechanical  trade,  if  so 

t,  Minn*S0ta,*^lX  Shall  be  the  duty  the  nature  of  such  trade  and  length  of 

of  the  court  In  which  any  person  shall  time  that  same  has  been  followed;  and 

be  convicted  of  any  offense  punishable  th»  clerk  of  the  court  shall  enter  the 
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State  of  Minnesota^    )  District  Court,  Fourth  Judicial  District 

County  oi  Hennepin,  J      '    General  Term,  December^  i897. 

No,  110.   TAe  State  of  Minnesota     ) 

against  >•  Indictment  for  £urglary. 

Richard  Roe  J  defendant.  ) 

I,  Calvin  Clark^  clerk  of  the  District  Court  in  and  for  the  county 
of  Hennepin^  state  of  Minnesota^  do  hereby  certify,  that  after  the 
above  named  defendant  Richard  Roe  had  been  convicted  in  said 
court  of  the  crime  of  burglary^  and  before  passing  sentence  upon 
him,  the  court  examined  the  said  defendant  under  oath,  and  took  the 
further  evidence  of  William  West  and  Thomas  Short  as  to  the  busi- 
ness in  which  said  defendant  had  been  engaged,  or  the  mechanical 
trade  which  he  had  learned  and  practiced  prior  to  his  arrest  and  con- 
viction; and  upon  such  evidence  the  court  ascertained  and  decided 
the  facts  to  be  that  the  above  named  defendant  is  by  trade  a  black- 
smithy  and  that  for  the  Jive  years  next  previous  to  his  arrest  for  the 
crime  of  which  he  now  stands  convicted  he  practiced  said  trade  in 
the  city  of  St.  Paul  in  the  state  of  Minnesota. 

Witness  my  hand  and  the  seal  of  said  court  this  twenty-second  day 
of  December^  iS97. 

(seal)  Calvin  Clark,  Clerk. 


III.  OATH  OF  COUNTY  CONVICT  OF  INABIUTY  TO  PAY  FINE. 

Form  No.  6359.' 

The  State  of  Texas,  ) 
County  of  Freestone,  j 

Before  me,  the  undersigned  authority,  personally  appeared  yi?^^ 
Doe,  who,  being  by  me  duly  sworn,  on  oath  says,  that  in  the  County 
Court  oi  Freestone  county,  on  the  tenth  day  oi  February^  iS98,  he  was 
fined  the  sum  of  ninety-two  dollars;  and  affiant  further  says  that  he  is 
not  able  to  pay  said  fine  and  costs,  or  any  part  thereof;  and  failing  to 
pay  the  same  he  is  now  in  the  custody  of  the  sheriff  of  Freestone 
county,  and  that  he  makes  this  affidavit  that  he  may  be  hired  out 
under  the  law  governing  the  hiring  of  county  convicts. 

John  Doe, 

Subscribed  and  sworn  to  before  me  this  twenty-fifth  day  of  February^ 
iS98, 

Edward  L.  Walker^  County  Judge. 

facts  as  ascertained  and  decided  by  the  art.  856,  providing  that  when  a  defend- 

court  on  the  minutes  thereof  and  shall  ant  is  convicted  of  a  misdemeanor  and 

deliver  a  certificate   fully  stating  the  his  punishment  is  assessed  at  a  pecu- 

facts  so  ascertained  to  the  sheriff  of  the  niary  fine,  if  he  make  oath  in  writing 

county,   who   shall  cause  same  to  be  that  he  is  unable  to  pay  the  fine  and 

delivered  to  the   warden  of  the   state  costs  adjudged  against  him,  he  may  be 

prison  at  the  same  time  that  such  con-  hired  out  to  manual  labor  or  be  put  to 

vict  is  committed  to  the  care  of  said  work  in   the  manual  labor  workhouse 

warden  pursuant  to  his  sentence.   Stat,  or  on  the  manual  labor  farm  or  public 

(1894),  §  7491.  improvements  of  the  county,  etc. 
1.   Texas,  —  Code  Crim.  Proc.  (1895), 
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IV.  iMDICnCEMT  FOR  CRUEL  AND  INHUMAN  TREATMENT  OF  CONVICT. 

Form  No.  6360.' 

In  the  Circuit  Court  for  the  TAiV^  Judicial  Circuit  of  Florida, 
Suwannee  county,  November  term,  in   the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-seven. 

a^inst '^      V  I'^^^ctment  for  Cruel  and  Inhuman  Treatment  of 

Richard  Roe.     \      ^""^^'"^^ 

In  the  name  and  by  the  authority  of  the  state  of  Florida^  the  grand 
jurors  of  the  state  of  Florida^  impaneled  and  sworn  to  inquire  and 
true  presentment  make  in  and  for  the  body  of  the  county  of  Suwannee^ 
upon  their  oaths  do  present  that  Richard  Roe^  of  the  county  of  Suwan- 
nee and  state  of  Florida,  on  the  first  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven,  in  the  county  and 
state  aforesaid,  did  unlawfully,  feloniously,  cruelly  and  inhumanely 
treat  one  John  Doe,  then  and  there  being  a  prisoner,  duly  convicted, 
sentenced  and  committed  to  the  state  prison  for  a  term  of  years, 
according  to  the  laws  of  the  state  of  Florida,  and  contracted  for  as  pro- 
vided by  the  laws  of  the  state  of  Florida,  and  employed  under  said 
contract  by  him  the  said  Richard  Roe,  by  unlawfully,  knowingly,  wil- 
fully, cruelly,  inhumanely,  feloniously  and  without  good  cause  refusing 
and  neglecting  to  provide  him  the  said  /ohn  Doe,  with  adequate  allow- 
ance of  proper  food  and  suitable  clothmg,  by  reason  of  which  neglect 
and  refusal  he  the  said  John  Doe,  being  exposed  to  the  cold  and 
inclemency  of  the  weather,  did  suffer  greatly  and  his  health  and  life 
were  greatly  endangered;  against  the  peace  and  dignity  of  the  state  of 
Florida, 

Daniel  Webster,  State's  Attorney 
for  the  T'A/W Judicial  Circuit  of  the  State  oi  Florida. 

1*  Florida,  —  Rev.  Stat.  (1892),  §  3076.  wise,   or  shall  wilfully  or  negligently 

If  any  contractor  or  guard,  or  any  agent  permit  any  prisoner  to  escape,  he  shall 

or  employee  of  sujch  contractor,  or  any  be   punished   by  imprisonment  in  the 

other  person,   shall  be  guilty  of  any  state  prison  not  exceeding  ten  years  or 

cruel  or  inhuman  treatment  to  any  pris-  by  fine  not  exceeding  five  thousand  dol* 

oner  contracted  for,  by  neglect  or  other-  lars. 
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By  Joseph  Crebden. 

L  PROCEEDINOS  TO  PREVENT  INFRINGEMENT,  4^. 

X.  Ajfidamt  in  Support  of  Motion  for  Preliminary  Infunetion^  466. 
9.  Bill  to  Restrain  Infringement^  469. 

a.  Of  an  Article  in  an  Encyclopadiay  469. 

h.  OfaBvok^^Tj. 

c.  Of  a  Dramatic  Composition^  485. 
•   d.  Of  CM  Engravings  489. 
8.  Answer  Denying  Infringement^  492. 
4.  Replicaiiony  496. 
ft.  Decrees^  496. 

a.  For  Permanent  Injunction^  496. 

b.  For  Permanent  Injunction  and  Directie^  Reference  to 

Master^  498. 
6.  Injunction^  499. 

IL  ACTION  FOR  STATUTORY  PENALTIES,  500. 
1.  On  Copies  of  Infringing  Photography  500. 
•.  For  Falsely  Imprinting  Notice ^  502. 

III.  ACTION  FOR  VIOLATION  OF  COHMON-LAW  RIOHT  IN  UNPUB- 
LISHED MANUSCRIPT,  506. 

CROSS-REFEBENOBa 

For  matters  of  Procedure,  see  the  title  COP  Y RIGHT,  5  Encyclo- 
p-«DiA  OF  Pleading  and  Practice,  p.  16. 

L  PROCEEMNOS  TO  PREVENT  INFRINGEMENT. 

1.  Affidavit  in  Support  of  Motion  for  Preliminary 

Ii\]unetion.> 

Form  No.  6361. 

(Precedent  in  Ladd  r.  Oxnard,  75  Fed.  Rep.  705.)* 

United  States  of  America,  District  of  Massachusetts, 

On  this  sixth  day  of  February,  a.  d.  \W6,  before  me  personally 

1.  For  itatataf  relating  to  copyright  8.  It  was  held  in  this  case  that,  where 

see  U.  S.   Rev.  Stat.  (1878),  §§  4958-  a  clear  infringement  of  a  copyrighted 

4971;  U.  S.  Rev.  Stat.  (Supp.  1891),  p.  compilation  of  credit  ratings  and   the 

15,  c.  301;  26  U.  S.  Stat,  at  Large,  p.  financial  standing  of  persons  engaged 

1106,  c.  565.  in  a  particular  line  of  business  isshown, 

8.  For  forms  of  aMdayits,  generally,  a    preliminary    injunction     will    only 

consult  the  title  Affidavits,  vol.  i,  p.  be  granted  in  the  event  of  the  failure 

548.  of  defendant  to  file  a  bond  in  a  specified 
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appeared  D<md  M,  Ladd^  who,  being  by  me  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  complainants  in  the  above  entitled  action ; 
that  he  has  during  the  past  seven  years  had  personal  supervision  and 
direction  of  the  compiling,  preparation,  revision  and  transcribing  of 
the  manuscript  copy  of  each  of  the  several  editions  of  the  ^^  United 
Mercantile  Agency  Credit  Settings  for  the  Marble^  Granite  and  Stone 
Trade" \  that  during  that  period  his  firm  has  continually  had  as  sub- 
scribers, with  one  or  two  exceptions,  all  the  leading  manufacturers, 
quarriers,  and  wholesalers  of  marble  and  granite  as  used  for  both 
monumental  and  building  purposes ;  that  his  firm  and  its  representa- 
tives and  agents  have  repeatedly  consulted  said  subscribers  with  the 
aim  and  purpose  in  view  of  securing  items  of  experience  that  would 
be  of  assistance  in  the  revision  and  correction  of  said  several  editions 
of  said  Credit  Ratings^  and  that  from  personal  experience  he  has 
found  it  a  matter  of  impossibility  and  impracticability  to  secure 
from  said  individual  subscribers  or  members  of  the  wholesale  trade, 
information,  corrections,  or  changes  of  reliability  or  value  to  aid 
him  in  connection  with  the  revision  of  said  work,  except  as  may  have 
related  to  the  particular  customers  or  patrons. of  such  individuals  or 
concerns,  which  would  necessarily  and  naturally  be  of  limited  num- 
ber and  a  very  small  minority  of  all  the  firms  and  parties  engaged  in 
the  various  lines  in  the  several  states  as  included  in  said  work.  Said 
deponent  further  says  that  he  had  personal  charge  and  supervision 
of  the  ^rj/ edition  of  said  Credit  Ratings^  issued  \n  June^  iS90,  and 
that  neither  the  compilation  of  that  nor  any  of  the  several  editions 
of  the  same  work  issued  since  that  date  have  been  or  were  compiled 
or  revised  from  town  or  city  directories  or  trade  lists,  but  that  the 
information  and  matter  contained  in  said  books  were  secured  through 
special  correspondents,  agents  and  representatives  in  all  sections  of 
the  United  States  and  Canada,  and  from  direct  correspondence  with 
the  retail  dealers  in  marble,  granite  and  stone  in  the  various  towns 
and  cities  of  the  entire  country;  that  the  original  answers  to  such 
direct  correspondence  with  dealers,  and  the  revised  lists  as  sent  in 
annually  by  said  representatives,  agents  and  special  correspondents, 
are  now  on  file  in  the  office  of  said  complainants,  and,  in  conse- 
quence, that  if  any  instances  occur  where  errors  and  misprints  appear 
in  both  complainants*  and  respondents'  books  it  cannot  be  explained 
or  excused  on  the  ground  that  both  used  the  same  common  sources 
of  information,  unless  it  can  be  shown  that  complainants'  agents  and 
representatives  and  special  correspondents  also  acted  in  the  same 
capacity  for  said  respondents.  The  deponent  further  says  that  he 
has  made  a  careful  comparison  between  the  work  issued  by  his  firm 
in  June^  i8P4>  ^i^d  the  respondents'  book,  and  that  he  finds  that  cleri- 
cal errors  and  misspellings  of  his  own  making  from  the  printed  cards 
and  letter  headings,  land  pen  signatures  of  various  dealers,  are  repro- 

penal  sum,  conditioned  for  the  payment  obtain  much  circulation  to  the  preju- 

of   any    damages    \iltimately  decreed  dice  of  complainant.     See  also  the  sub- 

against  him;  the  court  saying  that  pub-  stance  of  a  sufficient  affidavit  in  Thomas 

lications  of  this  character  depend  for  v.  Lennon,  14  Fed.  Rep.  850. 
acceptance  on   the  reputation  of    the        For  defendant's  affidavits  in  oppo- 

compilers  and  publishers,  so  that  de-  sition  to  the  motion  see  Ladd  v*  Ox- 

fendant's  book  would  presumably  not  nard,  75  Fed.  Rep.  719  et  seq. 
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<luced  in  said  respondents'  book  without  change;  that  the  names  of 
the  parties  who  were  never  engaged  in  the  marble,  granite  or  stone 
line,  but  whose  names  were  inserted  in  Credit  Ratings  as  detectives 
{or,  in  other  words,  for  the  purpose  of  enabling  said  complainants  to 
discover  infringements,  should  any  be  attempted),  are  also  reproduced 
in  the  book  of  said  respondents;  that  the  names  of  towns  correctly 
inserted  in  every  standard  atlas  and  gazetteer,  but  misspelled  through 
error  by  said  complainants  in  their  books,  al^o  appear  with  like  mis* 
spelling  in  the  book  of    said  respondents;  that  names  wrongfully 
classified  under  towns  of   the  same  name  in  different   states  also 
appear  reproduced  without  correction  in   said   respondents'  book, 
some  of  which  are  shown  in  the  lists  or  tables  herewith  appearing, 
and  further  shown  by  the  several  letters  and  communications  on  fiU 
herewith,  marked  Exhibits  Al  to  Z,  inclusive,  and  numbers  1  to  i5, 
inclusive.     The  deponent  further  says  that  over  ten  thousand  correc* 
tions  and  changes  were  made  on  the  iSd^  edition  of  Credit  Ratings^ 
as  revised  and  issued  m  June^  i8d5,  while  said  Blue  Book^  issued  by 
respondents,  in  November^  i8P5,  is   almost  identical  with  \}i\^  June 
i8P^  edition  of  Credit  Ratings^  issued  seventeen  months  previously  by 
the  complainants,  except  that  a  few  corrections  were  made  in  Penn- 
sylvania and  one  or  two  other  states.    The  deponent  further  sajrs 
that  on  the  states  of  Alabama^  Arizona^  Arkansas^  California^  Colorado^ 
Connecticut^  Delaware^  District  of  Columbia^  and  Georgia  the  substance 
of  the  18P4  book  of  Credit  RcUings  is  reproduced  in  the  Blue  Book^ 
with  ov\y  five  or  six  alterations  and  ^^i^  addition:  while  in  the  i8P5 
edition  of  Credit  Ratings^  issued  seven  months  in  advance  of  the  Blue 
Booky  several  hundred  changes,  additions  and  discontinuances  were 
made  in  the  same  states.     The  deponent  further  says  that  no  edition 
of  the  Credit  Ratings  issued  to  date  has  contained  less  than  eight 
thousand  changes  from  the  book  of  the  previous  year,  and  that  no 
two  editions  of  Credit  Ratings^  published  in  different  years,  bear  such 
close    resemblance   or  show  such   uniformity  in  composition  and 
make-up  as  do  the  Blue  Book  of  the  respondents  and  the  iSP^  Credit 
Ratings  issued  by  complainants.     The  deponent  further  says  that 
each  year  since  i8^P  he  has  personally  devoted  two-thirds  of  his  entire 
time,  working  long  hours  and  frequently  evenings  in  the  revision  of 
this  work,  constantly  employing,  during  that  period,  three  assistants 
in  writing  and  mailing  correspondence  and  lists  for  revision.    The  said 
deponent  further  says  that,  in  such  comparison  of  said  Blue  Book 
with  said  Credit  Ratings  of  i8d4  as  he  has  been  able  to  make  (which 
has  been  thorough  in  the  above  mentioned  states),  he  finds  the  simi- 
larities given  in  said  lists  or  tables  hereinafter  appearing,  as  to  the 
states  of  Alabama^  Arizona^  Arkansas  and  California^  and  says  that 
the  same  similarity  appears  as  to  the  states  of  Colorado^  Connecticut^ 
Delaware  and  Georgia:  and  from  his  examination  of  other  states  the 
deponent  believes  that  a  further  specification  would  be  simply  to 
recopy  both  of  said  books,  except  that  some  changes  appear  in  the 
states  of  Pennsylvania  and  Massachusetts,     In  the  said  list  or  table 
hereinafter  appearing,  the  deponent  has  in  some  instances  added, 
after  the  word  "  Note,"  a  few  words  in  explanation,  and  that  the 
word  **  Note "  and  explanation  following  should  not  be   taken  as 
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appearing  in  either  of  said  books.  And  the  deponent  further  says 
that  the  following  are  the  letters,  characters  and  numerals  and  their 
respective  significations,  as  appearing  in  the  said  Blue  Book  and  said 
Credit  Ratings :  {Here  follows  a  list  setting  out  the  similarities  in  the 
publications  ^plaintiff  and  defendant,) 

Ending  with  Wyoming^  respondents  follow  complainants*  classifica- 
tion in  making  up  the  Canadian  provinces,  which  is  not  alphabetical  as 
in  other  publications,  but  a  style  original  with,  and  peculiar  to,  com- 
plainants. 

David  M,  Ladd. 

Sworn  to  February  6,  iS96. 

2.  Bill  to  Restrain  InMngrement.^ 

a.  Of  An  Article  in  an  EncyclopsBdia. 

Form  No.  6362.* 

Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York,     In  Equity. 
To  the  Honorable  the  Judges  of  the  0>^«/V  Court  of  the  United  States 

for  the  Southern  District  of  New  Yorky  sitting  as  a  Court  of 

Equity : 

1.  Yor  the  fomutl  parti  of  a  bill  in  the  complainants  James  T.  Black, 
equity  in  any  particular  jurisdiction  Francis  Black,  Adam  W.  Black  and 
consult  the  title  Bills  IN  Equity,  vol.  3,  Alexander  B.  McGlashen,  and  under 
p.  417.  For  the  formal  parts  of  a  com-  which  the  said  complainants  claim 
plaint  or  petition  in  any  particular  ju-  title,  was  in  writing  or  embodied  in 
risdiction  consult  the  title  Complaints,  any  instrument  in  writing. 

vol.  4,  p.  1019.  VI.  That  it  is  not  averred  in  said  bill 

2.  This  bill  is  copied  from  the  records  of  complaint  that  any  right  of  the  al- 
in  the  case  of  Black  v,  Henry  G.  Allen  leged  authors  to  copyright  the  alleged 
Co.,  42  Fed.  Rep.  618.  To  this  bill  the  copyright  work  has  ever  been  assigned 
defendants  demurred  on  the  following  in  writing  to  the  complainants^  or  any 
grounds:  of  them. 

I.  That  said  bill  of  complaint  shows  VII.  That  the  charge  of  infringement 
no  substantial  right  or  equity  in  or  on  and  of 'invasion  of  the  alleged  rights  of 
behalf  of  said  complainants  nor  any  of  complainants  in  the  bill  of  complaint 
them.  contained  is  not  made  upon  the  knowl- 

II.  That   the  alleged  verification  of    edge  of  any  person  whatever. 

said  bill  of  complaint  is  evasive  and  VIII.  That  the  said  bill  of  complaint 

deceptive,  and  insufficient  to  support  a  contains  no  allegations,  as  of  matters 

bill  praying  for  the  extraordinary  rem-  of  fact,  which,    if   true,    would  show 

edv  of  injunction.  that  the  ownership  of  any  copyright, 

f  II.  That   the  acts  of  defendant  al-  real  or  alleged,  upon  the  work  entitled 

leged  in  said  bill  of  complaint  are  not  "  United  States,  Part  III,  Political  Ge- 

contrary  to  law.  ography  and  Statistics,"  is  vested  in  the 

IV.  That  said  bill  of  complaint  is  complainants  James  T.  Black,  Francis 
uncertain  and  contradictory  in  its  alle-  Black,  Adam  W.  Black  and  Alexander 
gations  of  the  alleged  rights  of  James  B.  McGlashen,  or  any  of  them. 

T.  Black.  Francis  Black,  Adam  W.  IX.  That  the  bill  of  complaint  does 
Black  and  Alexander  B.  McGlashen,  it  not  aver  that  any  substantial  or  ma- 
not  appearing  whether  the  said  com-  terial  injury  hath  occurred  to  the  com- 
plainants claim  as  co-owners  in  the  plainants,  or  any  of  them,  by  reason  of 
alleged  copyright  or  that  they  are  mere  the  alleged  acts  of  defendant. 
licensees  thereunder.  X.  That  it  does  not  appear  from  the 

V.  That  it  does  not  appear  that  the  bill  of  complaint  that  any  profit  hath 
alleged  agreement  between  Walker  and  accrued  to  the  defendant  from  the  al« 
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Janus  T.  Blacky  Francis  Blacky  Adam  W.  Black  and  Alexander  B. 
McGlashen^  all  of  the  city  of  Edinburgh^  Scotland^  and  all  of  whom  are 
subjects  of  Her  Majesty  ike  Queen  of  Great  Britain  and  Ireland^  and 
all  of  whom  are  aliens,  and  who  are  copartners  engaged  in  business 
as  publishers  at  the  city  of  Edinburgh  under  the  firm  name  of  Adam 
6*  Charles  Black,  and  Francis  A,  Walker,  of  the  city  of  Boston,  in  the 
county  of  Suffolk,  and  state  of  Massachusetts,  and  a  citizen  of  said 
state,  and  now,  and  at  the  time  of,  and  at  all  times  since,  the  taking 
of  the  copyright  hereinafter  mentioned,  a  citizen  of  the  United  States,* 
bring  this  their  bill  of  complaint  against  the  Henry  G.  Allen  Company, 
a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York,  and  having  its  principal  place  of  business 
at  the  city  of  New  York,  in  said  state  of  New  York. 

And  thereupon  your  orators  complain  and  say  as  follows,  to  wit : 

The  said  firm  of  Adam  &*  Charles  Black,  your  orators  aforesaid,  are 
the  publishers  of  a  certain  work  entitled  "  The  Encyclopcedia  Britanmca, 
Ninth  Edition."  The  said  firm  of  Adam  &*  Charles  Black,  at  the 
time  of  the  making  of  the  agreement  hereinafter  mentioned,  consisted 
of  your  orators  James  T.  Blcuk,  Francis  Black  and  Adam  W.  Black\ 
and  your  orator  Alexander  B,McGlashen  became  a  partner  at  a  later 
date ;  and  the  present  firm  of  Adam  &*  Charles  Black  now  hold  and 
enjoy  all  the  rights  of  their  predecessors  in  respect  of  the  said  ^^Ency- 
clopadia  Britanmca  "  and  the  said  agreement  and  the  copyright  here- 
inafter mentioned,  all  the  said  rights  of  their  predecessors  having 
been  vested  in  them  according  to  law. 

Your  orators  show  that  the  said  ^^Encyclopcedia  Britanmca "  is  a 
well  known  work,  of  standard  value  and  character,  eight  editions  of 
which  had  been  published,  and  the  ninth  edition  of  which  was  under- 
taken and  has  been  completed,  printed  and  published  at  great 
expense  by  said  Adam  &*  Charles  Black.  The  said  ninth  edition  of 
the  ^''Encyclopcedia  Britanmca,"  so  printed  and  published,  is  made  up 

leged  acts  of  defendant   in  said  bill  administration  in  the  state  where  suit 

complained  of.  is  brought  is  demurrable.     If  the  bill, 

XI.  That  for  the  matters  and  things  however,   avers  simply  that   plaintiff 

complained   of    complainants  have  a  is  administrator,  the  objecdon  can  be 

full,  adequate  and  complete  remedy  at  taken  only  by  plea  or  answer.     Black 

law.  V.  Henry  G.  Allen  Co.,  43  Fed.  Rep. 

But  the  demurrer  was  overruled  and  618. 
the  complaint  sustained  at  every  point.        Holder  of  Legal  Title.  —  The  holder  of 

1.  Parties  Plaintiff — Assignee.  —  The  the  legul  title  may   sue,  although  the 

assignee  of  a  copyright  may  sue  for  beneficial  ownership    be    in    another, 

infringement,  and  the  author  need  not  Hanson  v.  Jaccard  Jewelry  Co.,  32  Fed. 

be  joined  as  co-complainant.     Roberts  Rep.  202. 
V.  Myers,  13  Month.  L.  Rep.  396.  2.  Allegatioa  of  Citiiwiihlp. — An  aver- 

Author  and  Publisher.  — The  author  ment  ^^Uiat  your  orator  at  all  times 

and  publisher  may  sue  jointly  in  some  hereinafter   stated  was  and  still  is  a 

cases,  as  where  the  book  is  prepared  by  citizen  of  the  United  States  and  a  resi- 

.  one  of  the  plaintififs  and  all  the  plain-  dent  therein,  residing  in  the  city,  county 

tiffs  caused  the  book  to  be  published  and  state  of  New  York^*  fairly  meets 

for    their    joint    benefit      Stevens    v.  an  objection  taken  by  demurrer  that 

Wildy,  19  L.  J.  Oh.  190.  the  bill  does  not  show  that  complainp- 

Foreign  Administrator^  —  A  bill  by  a  ant  at  the  time  of  producing  the  copy- 
foreign  administrator  which  shows  on  righted  article  was  a  citizen  of  the 
its  face  that  the  administrator  had  United  States  or  a  resident  therein, 
never  taken  out  ancillary  letters  of  Falk  «.  Schumacher,  48  Fed.  Rep. 
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of  articles  or  books,  each  of  which  is,  in  a  large  nctmber  of  instances, 
a  complete  and  independent  book.  None  of  the  articles  or  books 
contained  in  the  tw^niy-Mrd  yolume  of  said  ^"^  Encyclopedia  Britanmca** 
hereinafter  referred  to,  with  the  exception  of  the  copyrighted  book 
beremafter  referred  to,  entitled,  ''^United  States^  Pari  III ^  Political 
Geography  and  Stalislics^'*  and  two  other  books  or  articles,  have  been 
copyrighted  in  the  United  States. 

And  your  orators  further  say  that  heretofore,  and  before  the  Mrr- 
lienlA  day  of  February^  iS88y  your  orator,  said  Francis  A.  Walker^  was 
then  a  citizen  of  the  United  States  and  a  resident  of  the  city  of 
Bostony  in  the  county  of  Suffolk^  and  state  of  MasscLchusetts^  was  the 
author  of  a  certain  book  entitled  ^ ^United  States ^  Part  III^  Political 
Geography  and  Statistics^*  the  copyright  of  which  book  was  by  him,  the 
said  Walker^  duly  secured  according  to  the  provisions  of  the  statute 
of  the  United  States  relating  to  copyrights;  that  is  to  say,  the  said 
Walker y  being  the  author  of  the  said  book  entitled  ^ ^United  States^ 
Part  Illy  Political  Geography  and  Statistics**  and  a  citizen  of  the  United 
States  and  resident  therein,  did  print  and  publish  the  same  and  did, 
before  the  publication  thereof,  deposit  in  the  mail  addressed  to  the 
librarian  of  Congress,  Washington,  District  of  Columbia,  a  printed 
copy  of  the  title  of  said  work,  and  did,  on  the  thirteenth  day  of 
Fekruaryy  A.  D.  \Z8Sy  deliver  at  the  office  of  the  librarian  of  Congress 
at  Washington,  District  of  Columbia,^  a  printed  copy  of  the  title  of 
said  book,  and  did  also,  within  ten  days^  from  the  publication  of  said 

1.  If aflfag  and  Pepoilt of  Titia — Aver^  would  be  given  it  by  the  public,  the 

mtntinlHsjuHcHve, — An  averment  that  accompanying  words  being  mere  mat- 

*•  before  the  publication   *  *  *  your  ter  of  description  and  not  properly  part 

orator  *  *  *  delivered  at  the  office  of  of  the  title.     Dalyt^.  Webster,  56  Fed. 

the  librarian  of  Congress,  or  deposited  Rep.  483. 

in  the  mail,  addressed  to  the  librarian  .;  Where  the  bill  shows  that  the  title 
of  Congress  at  Washington,  D.  C,  a  deposited  was  *'An  Outline  of  the 
printed  copy  of  the  title  of  said  photo-  Political  and  Economic  History  of  the 
graph,  *  *  *  and  *  *  *  also  within  ten  United  States,  with  Maps  and  Charts, 
days  from  the  publication  thereof  **  *  I.  History  and  Constitution.  By  Alex- 
delivered  at  the  office  of  the  librarian  of  ander  Johnson,  M.  A.  II.  Population 
Congress,  or  deposited  in  the  mail,  ad-  and  Industry.  By  Francis  A.  Walker, 
dressed  to  the  librarian  of  Congress  at  LL.D./'  and  the  title  of  one  of  the 
Washington,  D.  C,  two  copies,"  is  am-  published  books  deposited  to  complete 
biguous  and  tenders  no  issue,  and  is  the  copyright  was  *' United  States: 
not  a  sufficient  averment  of  compliance  Part  III.  Political  Geography  and 
with  the  statutory  requisites.  Falk  v.  Statistics.  Copyright,  1888,  by  Francis 
Howell,  34  Fed.  Rep.  739.  A.  Walker,"  it  was  held  that  the  vari- 

Variance  between  Title  Deposited  and  ance  would  not  render  the   copyright 

that  Published,  — Where  the  bill  showed  invalid  against  one  not  claiming  to  be 

that  the  title  of  a  play  deposited  was  deceived.     Black  v.  Henry  G.  Allen  Co., 

**  Under    the    Gaslight,    a    Romantic  56  Fed.  Rep.  764. 

Panorama  of  the  Streets  and  Homes  of  2.  Copies,  When  Deposited. — 36  U.  S. 

New  York,"   and   the  play  was  pub-  Stat,  at  Large,  p.  1107,  §  3*  amending 

lished    as    "Under    the    Gaslight,    a  U.  S.  Rev.  Stat.  (1878),  g 4956,  requires 

Totally     Original     and     Picturesque  two  copies  of  the  article  copyrighted  to 

Drama  of    Life   and    Love   in   These  be  delivered  at  the  office  of  the  librarian 

Times,  in  Five  Acts,"  it  was  held  that  of  Congress  at  Washington,  District  of 

there  was   no   material   variance,  and  Columbia,  or   deposited    in    the   mail 

that  the  title  of  the  play,  within   the  within  the  United  States,  addressed  to 

meaning  of  the  statute,  was  **  Under  the  librarian  of  Congress  at  Washing-< 

the  GasUght, "  that  being  the  title  that  ton.  District  of  Columbia,  not  later  than 
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book,  which  publication  was  by  him,  the  said  Walker^  made  in  the 
United  States,  deposit  in  the  mail  addressed  to  the  librarian  of  Con- 
gress at  Washington,  District  of  Columbia,  and  did  deliver  at  the 
office  of  the  librarian  of  Congress  at  Washington,  District  of  Columbia, 
two  copies  of  said  book,^  each  of  which  copies  so  deposited  in  the  mail* 
was  a  complete  printed  copy  of  said  book  of  the  best  edition  issued,  and 
also  give  notice  and  infoi^mation  of  the  copyright  thereof  having  been 
by  him  secured  by  inserting  in  the  several  copies  of  every  edition 
published,  on  the  title-page  thereof,  the  following  words,  to  wit: 
"  Copyright  1888,  by  Francis  A.  Walker, "«    And  the  said  Walker  duly^ 

the  day  of  the  publication  thereof,  in  by  describing  upon  some  portion  of  the 

this  or  any  foreign  country.  face  or  front  thereof,  or  on  the  face  of 

1.  Depoiit  of  Copiei  with  Librarian.  —  the  substance  on  which  the  same  shall 
It  must  be  directly  averred  that  two  be  mounted,  the  following  words:  **  En- 
copies  of  the  book  were  deposited  in  the  tered  according  to  act  of  Congress,  in 
office  of  the  librarian  of  Congress  the  year  i8^<P,  hy  John  Loe,  in  the  office 
within  ten  days  (see  supra^  note  2,  of  the  Librarian  of  Congress,  at  Wash- 
p.  471)  after  publication,  and  an  aver-  ington."  U.  S.  Rev.  Sut.  (1878),  § 
ment  that  a  printed  title  of  the  book  was  4962.  And  by  U.  S.  Rev.  Stat.  (Supp^ 
furnished  to  the  librarian,  and  that  1891),  p.  15,  c.  301,  it  is  provided  that 
"  thereafter,  within  the  time  and  in  the  the  following  words  may  be  used  at  the 
manner  prescribed  by  law,  your  orator  option  of  the  person  taking  out  the 
did  all  the  things  required  by  law  to  be  copyright,  to  wit:  "Copyright,  \%g8y  by 
done  in  order  to  secure  to  himself  the  John  Doe."  And  a  bill  which  does  not 
full  enjoyment  of  all  rights  and  privi-  aver  that  the  plaintiff  inserted  such 
leges  granted  by  the  laws  of  the  land  words  on  the  title-page  or  page  follow- 
governing  copyright,"  is  insufficient,  ing  is  fatally  defective.  Thompson  v. 
Burnell  v.  Chown,  69  Fed.  Rep.  994.  Hubbard,  131  U.  S.  123 ;  Trow  City 
But  it  need  not  be  averred  that  the  book  Directory  Co.  v.  Curtin,  36  Fed.  Rep» 
was  published  within  a  reasonable  time  829;  Chicago  Music  Co.  v.  J.  W.  Butler 
after  the  deposit  of  the  copy  of  the  title.  Paper  Co.,  19  Fed.  Rep.  758;  Parkinson 
where  it  is  alleged  that  the  plaintiff  de-  v.  Laselle,  3  Sawy.1(U.  S.)  330;  and  see 
posited,  within  ten  days  (see  supra^  note  also  Jollie  v.  Jaques,  I  Blatchf.  (U.  S.) 
3,  p.  491)  after  publication,  in  the  6r8;  Wheaton  v,  Peters,  8  Pet.  (U.  S.) 
librarian's    office    at  Washington,   two  591. 

copies  of  the  book.  Scribner  v.  Henry  In  Copy  Deposited  in  Library  of  Con^ 
G.  Allen  Co.,  49  Fed.  Rep.  854.  gress.  —  A  copy  of  the  work  deposited  in 
Where  the  bill  shows  that  sheets  or  the  library  of  Congress  need  not  con- 
pages  containing  the  separate  article  tain  any  notice  of  the  copyright.  Os- 
byan  American  author  were  taken  from  good  v.  Aloe  Instrument  Co.,  69  Fed. 
the    bound   volume   of  a   foreign   en-  Rep.  291. 

cyclopaedia  and  deposited  with  the  li-  Sequldtei   of  Hotioe — Name,  — The 

brarian,  a  substantial  compliance  with  law  requires  that  the  name  of  the  per- 

the  provisions  of  the  statute  is  shown,  son  by  whom  the  book  is  copyrighted 

Black  V.  Henry  G.  Allen  Co.,  56  Fed.  shall  be  stated,  and  in  consequence  a 

Rep.  764.     And  so  of  a  bill  showing  notice    in    the    following    words    and 

that   two    copies    of    the    copyrighted  figures,  to  wit:  **  Copyright,  tZgi.     All 

photograph  were  mailed  to  the  librarian  rights  reserved,"  was  held  insufficient.. 

before  publication,  but  within  ten  days  Osgood  z;.  Aloe  Instrument  Co.,  69  Fed. 

(see    supra^    note   2,    p.    471)    thereof.  Rep.  291. 

Falk  V,  Donaldson,  57  Fed.  Rep.  32.  A  notice  which  gives  the  surname  of 

2.  Inserting  Notioe  of  Copyright  Oen-  the  proprietor  as  well  as  the  initial 
orally.  —  No  person  shall  maintain  an  letters  of  his  christian  name  is  suffi- 
action  for  the  infringement  of  his  copy-  cient.  Burrow-Giles  Lithographic  Co. 
right  unless  he  shall  give  notice  thereof  v.  Sarony,  11 1  U.  S.  53;  Sarony  v.  Bur- 
by  inserting  in  the  several  copies  of  row-Giles  Lithographic  Co.,  17  Fed. 
every  edition  published,  on  the  title-  Rep.  591.  And  a  notice  which  gives 
pa^e  or  the  page  immediately  following  the  surname  alone  is  sufficient  unless. 
It,  if  it  be  a  book,  or  if  a  map,  chart,  etc.,  it  is  shown  that  there  is  someone  else 
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complied  with  and  fulfilled  all  the  other  requirements  and  provisions- 
of  the  statutes  in  such  case  made  and  provided,  and  the  librarian  of 
Congress  did,  on  the  thirteenth  doy  oi  February.  iSSS,  record  the  name 
of  the  said  book  entitled  as  aiioressiid,  ^^  C/m'ted  States,  Part  II I^ 
Political  Geography  and  Statistics"  and  there  was  granted  to  the  said 
Walker  a  copyright  for  the  term  of  twenty-eight  years  from  the 
thirteenth  day  of  February,  i8^<9,  and  the  said  Walker  became  entitled 
to  and  did  acquire  the  sole  liberty  of  printing,  reprinting,  publishing, 
completing,  copying,  executing  and  vending  the  said  copyrighted 
book  for  the  said  term  of  twenty-eight  years  from  the  thirteenth  day 
of  February,  iS88,  which  copyright  still  continues  and  remains  in 
full  force  and  effect 

And  your  orators  further  say  that  your  orator,  the  said  Francis  A. 
Walker,  having  obtained  the  said  copyright  in  pursuance  of  law,  did^ 
by  an  agreement  made  on  or  about  th^  first  day  of  April,  iSS8,  and 
before  the  infringement  hereinafter  complained  of,  for  a  good  and 
valuable  consideration,  assign  and  transfer^  to  your  orators  constitut- 
ing the  firm  of  Adam  6*  Charles  Black  an  interest  in  said  copyright: 
that  is  to  say,  the  said  Walker  did  assign  and  transfer  to  your  orators 
constituting  the  firm  of  Adam  6r»  Charles  Blaxk  the  sole  and  exclu- 
sive right  and  liberty  of  printing,  reprinting,  publishing,  copying  and 
vending  during  the  whole  term  of  the  said  copyright,  the  said  book 
entitled  **  United  States,  Part  III,  Political  Geography  and  Statistics,*' 
in  connection  with  and  as  a  part  oif  their  said  Encyclopcedia  designated 
^^ Encyclopcedia  Britannica,  Ninth  Edition,"  and  not  otherwise,  the 
said  Walker  retaining  the  right  to  print,  publish,  copy  and  vend  the 
said  copyrighted  book  in  every  form  and  manner,  other  than  as  a  part 
of  said  " Encyclopcedia  Britannica" 

And  your  orators  say,  that  if  the  said  Francis  A,  WcUker  did  not 
by  the  said  agreement  made  on  or  about  the  first  day  of  April,  iS88^ 

of  the  same  name.  Burrow-Giles  Litho-  cient:    **  1889,    copyrighted  by    B.  J, 

graphic  Co.  V.  Sarony,  in   U.  S.  53;  Falk,  N.  Y."    Falk  v,  Schumacher,  48 

BoUes  V,  Outing  Co.,  45  U.  S.  App.  Fed.  Rep.  222. 

449.  **  Copyright,  1893,  by  Bolles,  Brook- 

The  name**  Photographische  Gesell-  lyn."     Bolles  v.  Outing  Co.,  45  U.  S. 

schaft,"   being  the  trade  name  created  App.  449. 

by  complainant  and  extensively  used  **  Copyright  entered  according  to  act 

by  him  in  his  business,  was  held  to  be  of  Congress,  1889,  by  F.  C.  Hefel,  Civil 

a  sufficient  designation   of  the  person  Engineer."    Hefel  z/.  Whitely  Land  Co., 

taking    out    the    copyright.       Werck-  54  Fed.  Rep.  179. 

meister  v.  Springer  Lithographing  Co. ,  1.  Deioriptioii  of  Aafligument.  —  It  was 

63  Fed.  Rep.  808.  objected  that  it  did  not  appear  that  the 

Residence,  — The    residence    of    the  assignment  between  the  author  and  the- 

party    is    not    required  to   be   stated.  Messrs.   Black  was  in   writing,  but  it 

Burrow-Giles      Lithographic     Co.     v,  was  held  that  when  all  the  legal  and 

Sarony,  in  U.  S.  53;  Werckmeister  v,  equitable  owners  are  joined  it  is  un- 

Springer   Lithographing  Co.,   63  Fed.  necessary  to  state  the   formalities  or 

Rep.  808:  Black  I'.  Henry  G.  Allen  Co.,  mode   of    conveyance    by    which   the 

42  Fed.  Rep.  618.  equitable  interests  became  vested  in  the 

Date,  —  The  abbreviation  **  '94,"  rep-  co-complainants,  and  if  the  owner  of  a 

resenting  the  year,  has  been  held  suffi-  legal   title  is  a  complainant  it  is  im- 

deni.     Snow   v.    Mast,   65   Fed.    Rep.  material  whether  the  equitable  owners 

995-  became  vested   by   an   instrument   in 

Sufficient  Notices,   —  The    following  writing  or  by  parol.     Black  v,  Henry- 
forms  of  aotice  have  been  held  suffi-  G.  Allen  Co.,  42  Fed.  Rep.  618. 

478  Volume  5. 


6862.  COPYRIGHT.  6862. 

assign  and  transfer  to  your  orators  cons,tituting  the  firm  of  Adam  &* 
Charles  Blacky  an  interest  in  said  copyright,  the  said  agreement  was 
an  exclusive  and  irrevocable  license  to  your  orators  constituting  the 
firm  of  Adam  &*  Charles  Blacky  giving  and  granting  them,  and  by 
which  they  acquired,  the  sole  and  exclusive  right  and  liberty  of 
printing,  reprinting,  publishing,  copying  and  vending,  during  the 
whole  term  of  said  copyright,  the  said  book  entitled  ''  United  States^ 
Part  Illy  Political  Geography  and  Statistics^*  in  connection  with,  and 
as  a  part  of,  their  said  /z£/^;{/y-/^V^  volume  of  their  said  *'  Encyclopedia 
Britannica,  Ninth  Edition  "  And  your  orators  aver  that  your  orators 
constituting  the  firm  of  Adctm  ^  Charles  Blach  acquired  by  the  said 
agreement  an  equitable  interest  in  said  copyright  which  is  substan- 
tially the  same  whether  the  said  agreement  was  and  should  be  held 
to  be  an  assignment  and  transfer  of  an  interest  in  said  copyright  or 
an  exclusive  license  to  use  the  subject  of  the  said  copyright  as  part 
of  said  volume  of  s^\^  Encyclopadifl?- 

And  your  orators  aver  that  your  orators  who  constitute  the  firm 
of  Adam  &»  Charles  Blach  have  now,  and  have  had  since  the  making 
of  said  agreement,  an  equitable  interest  in  said  copyright,  and  have 
had  the  exclusive  right  of  printing,  publishing  and  vending  said  copy- 
righted book  as  part  of  their  said  Encyclopedia^  and  that  they,  your 
orators  who  constitute  said  firm,  are  greatly  and  directly  injured 
by  the  infringements  hereinafter  complained  of,  and  are  equitably 
entitled  to  receive  the  profits  which  have  been  diverted  from  them  by 
the  acts  of  the  said  The  Henry  G,  Allen  Company^  hereinafter  set  forth 
and  complained  of,  and  an  account  of  which  is  hereinafter  prayed  for. 

And  your  orators  constituting  the  firm  of  Adam  6*  Charles  Blachj 
after  the  said  copyright  had  been  taken  by  said  Walker^  exercised 
their  rights  in  the  premises  and  made  use  of  said  copyrighted  book, 
and  printed  and  sold  the  same  in  connection  with,  and  as  part  of, 
their  twenty-third  volume  of  their  said  Ninth  Edition  of  the  "  Encyclo- 
pcedia  Britannica"  and  continue  so  to  use  said  copyrighted  book;  and 
the  right  so  to  use  the  same  is  of  great  value  and  importance  to  them. 

And  your  orators  say  that  the  whole  of  said  copyright  and  all  the 
privileges  of  every  nature  and  description  relating  thereto,  with  the 
exception  of  the  right  to  use  the  subject  thereof  in  said  Encydopadta^ 
has  always  remained  and  continued  to  be  the  property  of  said  Walker, 
And  your  orators  aver  that  they  are  now  well  seised  of  said  copy- 
right, and  are  the  owners  thereof,  and  that  the  same  is  of  great  value 
and  importance  to  them,  and  that  they  have  the  right  to  enjoy  all 
the  privileges  secured  and  intended  to  be  secured  thereby ;  and  that 
they  now  have,  and  have  always  had,  since  said  copyright  was 
obtained,  copies  of  said  copyrighted  book  exposed  for  sale,  and  that 
the  public  have  been  supplied  with  the  same  to  their  benefit  and 
advantage  and  the  profit  of  your  orators.* 

1.  Altam&tive  Oondiiiloni,  —  It  was  to  state  the  facts  and  to  then  state  the 

objected   that  this  plea  was  uncertain  condasions  therefrom  in  an  alternative 

and  contradictory  because  it  did  not  ap-  form.     Black  v,  Henry   G*  Allen   Co», 

pear  whether  the  plaintififs,  the  Messrs.  42  Fed.  Rep.  618. 

Black,  claimed  as  co-owners  of  the  copy-  2.  Proprietorslilp.  — The   bill    should 

right  or  as  licensees,  but  it  was  held  to  contain  allegations  which  amount  to  an 

be  the  correct  form  in  equity  pleading  asacction  of  authorship  in  terms  suffir 
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And  your  orators  further  say  that  the  said  The  Henry  G.  Allen 
Company^  intending  to  injure  your  orators^  and  contriving  to  deprive 
them  of  the  privileges  which  they  were  to  receive  from  the  sole  and 
exclusive  printing,  publishing  and  vending  the  said  book  entitled 
"  United  States,  Part  Illy  Political  Geography  and  Statistics,*'  has  unlaw- 
fully, and  without  the  consent  of  your  orators,  printed,  published  and 
sold,  or  caused  to  be  printed,  published  and  sold,  in  said  southern 
district  of  New  York,  since  your  orators*  rights  in  the  premises  were 
acquired,  as  aforesaid,  and  since  the  recording  of  the  title  of  said 
copyrighted  book,  a  large  number  of  copies  of  said  copyrighted  book, 
or  a  substantial  part  or  parts  thereof,  which  infringing  books^  so 
printed,  published  and  sold  by  said  company  have  been  in  every  way 
substantially  the  same  as  the  book  which  is  the  subject  of  your  ora- 
tors' charge,  were  copied  and  pirated  from  your  orators'  copyrighted 
book,  and  the  reprinting,  publishing  and  sale  of  which  by  said  com- 
pany was  a  piracy  and  infringement  of  your  orators'  said  copyright, 
and  of  their  rights,  and  the  rights  of  each  and  all  of  them,  growing 
out  of  said  copyright. 

And  your  orators  say  that  the  said  piratical  books  so  printed  in 
violation  of  your  orators'  rights,  the  said  The  Henry  G,  Allen  Company 
has  caused  to  be  used  in  connection  with  and  as  part  of  a  so-called 
'^  reprint "  of  the  said  Encyclopedia  Britannica,  Ninth  Edition,  of  your 
orators  who  constitute  the  firm  of  Adam  &*  Charles  Black,  the  same 
having  been  printed  and  used  in  every  way  as  said  copyrighted  book 
had  been  printed  and  used  by  your  orators  constituting  the  firm  of 
Adam  &*  Charles  Black,  in  pursuance  of  their  rights  in  the  premises, 
and  as  hereinbefore  set  forth;  except  that  the  said  The  Henry  G. 
Allen  Ccnnpany  has  omitted  the  marginal  notes  of  the  original  and  the 
copyright  notice  applied  upon  the  title-page  of  said  copyrighted  book, 
to  wit:  '^Copyright  1888,  by  Francis  A.  IValker"  All  of  which  matters 
and  things  acted  and  done  by  the  said  The  Henry  G,  Allen  Company 
are  contrary  to  equity  and  good  conscience,  and  a  great  and  continu- 
ing injury  to  your  orators  and  to  each  and  all  of  them. 

And  the  said  company  has  in  its  possession  or  power  a  large  num- 
ber of  copies  of  said  infringing  books,  and  threatens  to  continue  and 
persist  in  publishing  and  selling  the  same  in  further  violation  of  your 
orators'  rights  as  aforesaid,  and  infringement  of  their  said  copyright. 

And  your  orators,  all  and  singular,  do  hereby  expressly  waive  and 
relinquish  any  and  every  right  which  they  may  have  by  reason  of  the 
acts  of  the  said  The  Henry  G,  Allen  Compctny,  hereinbefore  complained 

ciently  explicit  and  full  to  establish  a  cific  exception  the  allegation  that  a  cer- 

dear   title  in  the  plaintiff.     Atwill  v.  tain  dramatic  composition  was "  written 

Fenett,  2  Blatchf.  (U.  S.)  39.    Or  if  the  or  composed  "  by  citizens  of  the  United 

plaintiff   is  not  the  author,  such  third  States  was  held  to  be  a  sufficient  aver- 

person  mast  show  a  legal  title  and  an  ment    of  ownership.      Henderson    v» 

exclusive  right  to  the  copyright  law-  Tompkins,  60  Fed.  Rep.  758. 

fully  derived  from  the  other.    To  allege  1.  Sxhibiti. — Attaching  copies  of  the 

that  pUuntiflf  owned  the  property  with-  infringed  and  infringing  maps,  etc.,  to 

out  more  is  insuiBdent.     Yuengling  o.  a  bill  praying  an   injunction   against 

Schile,  13  Fed.  Rep.  97;  Chicago  Music  the  infringement  is  proper.     Black  9. 

Co.  V.  J.  W.  Butler  Paper  Co.,  19  Fed.  Ucary  Gw  Allen  Co.»  4s  Fed.  Rep.  6iiS. 
Rep.  758.    Bnc  in  the  absence  of  spe- 
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of,  to  enforce  against  or  recover  of  it,  the  said  The  Henry  G.  Allen 
Company y  its  successors  and  assigns,  any  penalty  or  penalties,  for- 
feiture  or  forfeitures,  under  or  by  virtue  of  the  statutes  of  the  United 
States  concerning  copyrights.^ 

In  consideration  whereof,  and  because  your  orators  are  remediless 
in  the  premises  by  the  rules  of  the  common  law,  and  cannot  have 
adequate  relief,  save  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable,  and  to  the  end  that  the  said  The 
Henry  G.  Allen  Company  may  answer,  all  and  singular,  the  matters 
and  things  hereinbefore  set  forth  and  complained  of,  and  that  the  said 
The  Henry  G,  Allen  Company  be  forever  restrained  by  injunction,  as 
well  perpetually  as  during  the  pendency  of  this  suit,  from  printing  and 
from  publishing  and  from  selling  or  exposing  for  sale,  or  otherwise 
disposing  of  any  copies  of  its  said  piratical  and  unlawful  book ;  and 
that  it  may  be  ordered  to  render  an  accpunt*  of  the  profits  arising 
from  the  sale  of  said  piratical  book,  as  far  as  any  profits  have  been 
made,  and  required  to  pay  over  such  profits  to  your  orators;  the 
profits  resulting  from  the  use  of  said  piratical  book  as  a  part  of  said 
*^  reprint "  being  profits  to  which  your  orators  constituting  the  firm  of 
Adam  dr*  Charles  Black  are  equitably  entitled,  and  the  remaining 
profits  growing  out  of  any  other  infringement  of  said  copyright,  if 
any  there  be,  being  profits  which,  of  right,  belong  to  your  orator 
said  Francis  A,  Walker\  and  to  pay  to  your  orators  their  costs  and 
disbursements  in  this  suit;  and  that  your  orators  may  have  such 
further  relief  in  the  premises  as  to  this  honorable  court  may  seem 
meet  and  equitable,  and  as  the  nature  and  circumstances  of  the  case 
may  require. 

May  it  please  your  honors  such  relief  fully  to  direct  and  order,  the 
same  as  if  the  relief  which  equity  demands  were  made  the  subject  of 
a  specific  prayer  or  prayers ;  and  may  it  please  your  honors  to  grant 
unto  your  orators  a  writ  of  subpoena  according  to  the  course  of 
courts  of  equity,  directed  to  the  said  The  Henry  G,  Allen  Company, 
commanding  it  personally  to  be  and  appear  before  this  honorable 
court,  then  and  there  to  answer  the  premises,  and  to  stand  to  and 
abide  by  such  order  and  decree  therein  as  to  this  honorable  court  shall 
seem  agreeable  to  equity  and  good  conscience. 

And  your  orators,  as  in  duty  bound,  will  ever  pray,  etc. 

Francis  A.  Walker. 

Rowland  Cox^ 

Solicitor  for  Complainants. 

Rowland  Cox, 

Of  Counsel  for  Complainants. 

1.  Pexialtiei  and  Forfeitnrei. — The  pen-  officer  of  the  court  for  cancellation  and 

alties  imposed  by  the  act  of  congress,  destruction,  is   demurrable  as  asking 

relating  to  copyright,  to  wit,  the  for-  for  the  enforcement  of  such  forfeiture, 

feiture  of  the  printed  copies  and  the  Chapman  v.  Ferry,  X2  Fed.  Rep.  693. 

sum  of  one  dollar  for  each  sheet  un-  2.  Aocounting. — An  accounting  should 

lawfully  printed,  cannot  be  enforced  in  be   prayed  for  if  desired.     Stevens  v. 

a  court  of  equity.  Stevens  v.  Gladding,  Cady,  2  Curt.  (U.  S.)  200.     But  may  be 

17  How.  (U.  S.)  447.     And  a  prayer  in  had  under  a  general  prayer  for  relief, 

a  bill  that  the  plate  and  unsold  copies  Stevens  v.  Gladding,  17  How.  (U.  S.) 

of  a  pirated  map  be  delivered  up  to  an  447;  Gilmore  v.  Anderson,  38  Fed.  Rep. 

476  Volume  $. 


6868.  COPYRIGHT.  6868. 

United  States  of  America,  District  of  Massachusetts. 
County  of  Suffolk^ 
State  of  Massachusetts. 

Francis  A,  Walker^  being  duly  sworn,  says  he  is  one  of  the  com- 
plainants named  in  the  foregoing  bill  of  complaint  by  him  sub- 
scribed, that  he  has  read  the  said  bill  and  knows  the  contents  thereof; 
that  as  to  the  statements  contained  in  said  bill  which  are  within  his 
own  knowledge,  they  are  true,  and  as  to  the  statements  derived  from 
the  information  of  others,  he  verily  believes  them  to  be  true.^ 

Francis  A.  Walker. 

Subscribed  and  sworn  to  before  me  this  twenty-fifth  day  of  October^ 
A.  D.  i8^.« 

Ch4is.  Hall  Adams, 

y        X  Commissioner  of  the  State  of  New  York, 

^bBAi,;  ^jg^  Notary  Public  for  the  County  of  Suffolk, 

State  of  Massachusetts. 

b.  Of  a  Book.' 
Form  No.  6363.* 

Circuit  Court  of  the  United  States,  Northern  District  of  New  York, 
in  the  Second  Circuit. 

The  West  Publishing  Company 
against 
The  Lawyers*  Co-operative  Publishing  Company. 
To  the    Judges  of   the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  in  the  Second  QxTcmt: 

The  West  Publishing  Compare,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Minnesota,  having  its  principal  office  and 
place  of  business  at  the  city  of  St.  Paul,  and  a  resident  or  citizen  of 
the  state  of  Minnesota,  brings  this  its  bill  against  the  Lawyers' 
Co-operative  Publishing  Company,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  New  York,  having  its  principal  office  and 
place  of  business  at  the  city  of  Rochester,  in  the  northern  district  of 
New  York,  and  a  resident  or  citizen  of  said  state  of  New  York. 

And  thereupon  your  orator  complains  and  says,  that  the  defendant, 
the  Lawyers'  Co-operative  Publishing  Compare,  is  and  for  nine  years 
last  past  has  been  a  corporation  duly  organized,  created  and  estab- 
lished by  and  under  the  laws  of  the  state  of  New  York  for  the  pur- 

« 

846.     Aod   the  right  to  an  accounting  verified  at  the  time  it  is  signed.     Black 

of  profits  is  incident  to  the  right  to  an  v.  Henry  G.  Allen  Co.,  42  Fed.  Rep. 

injunction  under  U.  S.  Rev.  Stat.  (1878),  618. 

§4970.     Falk  V.  Gast  Lithograph,  etc.,        S.  Pnoedentf. — See  also  a  bill  to  re- 
Co.,  54  Fed.  Rep.  890.  strain   the  infringement  of    copyright 

1.  Xnowledg*  of  AAant.  —  Where  the  on  state  law  reports  in  Curtis'  Equity 
bilLpositively  avers  the  infringement  of  Precedents,  p.  38,  and  the  substance  of 
a  copyright,  it  is  not  necessary  to  aver  a  bill  to  restrain  infringement  of  copy- 
that  the  infringement  was  within  the  right  on  an  arithmetic  in  3  Story  (U.  S.) 
knowledge  of  affiant.     Black  v.  Henry  768. 

G.  Allen  Co..  42  Fed.  Rep.  618.  4.  This  form  is  taken  from  the  records 

2.  YflrifloatlOB.  —  Where  a  bill  prays  in  West  Pub.  Co.  v.  Lawyers'  Co-oper- 
for  an  injunction,  but  is  not  intended    ative  Pub.  Co.,  79  Fed.  Rep.  756. 

to  be  used  as  evidence,  it  need  not  be 
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pose  of  carrying  on  the  business  of  siak'mg,  editing,  preparing, 
publishing  and  selling  books,  and  that  during  that  time  it  has  carried 
on  and  still  carries  on  said  business  at  the  city  of  Rochester^  in  the 
state  of  New  York\  that  your  orator  is  and  for  ten  years  last  past  has 
been  a  corporation  duly  organized,  created  and  established  by  and 
under  the  laws  of  the  state  of  Minnesota  for  the  same  purpose,  and 
that  during  that  time  it  has  carried  on  and  still  carries  on  said  busi- 
ness at  the  city  of  St.  Paul  in  said  state  of  Minnesota^  where  it  has  its 
principal  office  and  place  of  business,  and  that  the  principal  office  and 
place  of  business  of  the  defendant  is  located  at  the  city  of  Rochester 
in  the  northern  district  of  the  state  of  New  York^  and  that  the  defend- 
ant as  well  as  your  orator  is  and  both  of  them  are  residents  or  citizens 
of  the  United  States. 

And  your  orator  further  alleges  and  shows  that  since  the 
fifteenth  day  of  September^  iS91,  it  has,  from  time  to  time, 
made,  edited,  prepared  and  published  and  thereupon  became  and 
was  the  author  and  proprietor  of  a  book  or  work,  which  had  not 
then  been  published,  entitled,  "  The  Federal  Reporter ^  Vol.  i7.  Cases 
Argued  and  Determined  in  the  Circuit  Courts  of  Appeals  and  Circuit  and 
District  Courts  of  the  United  States.  Permanent  Edition.  September-- 
December^  1891^*  and  generally  known  and  labeled  on  the  back  as 
the  Federal  Reporter^  Vol.  ^7,  and,  as  such  author  and  proprietor, 
your  orator,  desiring  to  secure  a  copyright  upon  the  same  in  accord- 
ance with  the  statute  of  the  United  States  in  such  case  made  and 
provided,  before  the  publication  of  said  book,  duly  deposited  in 
the  mail  within  the  United  States,  to  wit,  at  the  city  of  St.  Pauly 
Minnesota^  addressed  to  the  librarian  of  Congress  at  Washington, 
District  of  Columbia,  a  printed  copy  of  the  title  of  said  book, 
and  in  accordance  with  the  law,  on  the  twentieth  day  of  February^ 
iS92,  not  later  than  the  day  of  publication  thereof,  duly  deposited 
in  the  mail  within  the  United  States,  to  wit,  at  the  city  of  St. 
Paul^  Minnesota^  addressed  to  the  librarian  of  Congress  at 
Washington,  District  of  Columbia,  two  copies  of  such  copyright  book; 
and  that  such  copyright  book  was  printed  from  plates  made  from 
type  set  within  the  limits  of  the  United  States.  And  your  orator 
further  alleges  and  shows  that  from  the  fifteenth  day  of  September^ 
iS91,  until  the  completion  and  publication  of  said  book,  your 
orator  from  time  to  time  made,  edited,  prepared  and  published 
and  thereupon  became  and  was  the  author  and  proprietor  of 
certain  advance  sheets  or  pamphlet  books  or  numbers,  containing 
the  decisions  of  the  cases  argued  and  determined  in  the  Circuit 
Courts  of  Appeals  and  Circuit  and  District  Courts  of  the  United  States^ 
from  September^  iS91,  to  December ^  i8Pi,  as  they  were  handed  down 
by  said  courts,  which  advance  sheets  or  pamphlet  books  were  and 
are  parts  of  said  Federal  Reporter^  Vol.  J^l^  and  are  substantially 
identical  with  said  volume,  but  were  issued  from  time  to  time  in 
pamphlet  form  or  numbers  for  greater  convenience  and  speed  in  pro- 
mulgating said  decisions  and  were  entitled,  respectively:  ^"^ Federal 
Reporter,  Vol.  ^7,  September  22, 1891,  No.  1  "j  {Here  followed  a  similar 
description  of  twelve  other  parts.) 

And  your  orator  further  alleges  and  shows  that  your  orator,  desir- 
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ing  to  secure  a  copyright  upon  the  first  advance  book  or  number  so 
contained  in  the  completed  and  permanent  edition,  published  prior 
to  the  completion  of  the  entire  volume  and  entitled  ^ ^Federal  Reporter ^ 
Vol,  47,  September  22, 1891,  No,  1, "  in  accordance  with  the  statute  of 
the  United  States  in  such  case  made  and  provided,  before  the  publi- 
cation of  said  book  or  advance  number,  duly  deposited  in  the  mail 
within  the  United  States,  to  wit,  at  the  city  of  St,  Raul,  Minnesota, 
addressed  to  the  librarian  of  Congress  at  Washington,  District  of 
Columbia,  a  printed  copy  of  the  title  of  said  book  or  advance  num- 
ber, and  not  later  than  and  upon  the  day  of  publication  of  said 
book  or  advance  number,  deposited  in  the  mail  within  the  United 
States,  to  wit,  at  the  city  of  St,  Raul,  Minnesota,  addressed  to  the 
librarian  of  Congress  at  Washington,  District  of  Columbia,  two 
copies  of  said  copyright  book  or  advance  number,  printed  from 
plates  made  from  type  set  within  the  limits  of  the  United  States. 
And  your  orator  further  alleges  and  shows  that  your  orator,  desiring 
to  secure  a  copyright  upon  each  of  the  said  remaining  or  following 
advanced  numbers  or  books,  so  published  from  time  to  time  prior  to 
the  completion  and  publication  of  the  entire  volume,  in  accordance 
with  the  statute  of  the  United  States  in  such  case  made  and  pro- 
vided, before  the  publication  of  each  other  or  remaining  book  or 
advance  number,  respectively,  duly  deposited  in  the  mail  within  the 
United  States,  to  wit,  at  the  city  of  St,  Raul,  Minnesota,  addressed  to 
the  librarian  of  Congress  at  Washington,  District  of  Columbia,  a 
printed  copy  of  the  title  of  said  book  or  advance  number,  so  that  the 
title  of  each  advance  book  or  number  was  so  deposited  before  the 
publication  of, its  respective  book  or  number;  and  respectively  not 
later  than  and  upon  the  respective  and  several  days  of  publication 
of  said  book  or  numbers,  viz. :  2,  3,  4,  6,  6,  7,  8,  9,  10,  11,  12  and  IS 
of  said  advanced  books  or  numbers,  duly  deposited  in  the  mails 
within  the  United  States,  to  wit,  at  the  city  of  St.  Raul,  Minnesota, 
addressed  to  the  librarian  of  Congress  at  Washington,  District  of 
Columbia,  two  copies  of  said  copyright  book  or  advanced  numbers,  so 
that  not  later  than  the  day  of  publication  of  each  of  said  books  or 
advance  numbers  two  copies  of  each  thereof  were  so  deposited,  each 
and  every  of  the  same  having  been  printed  from  plates  made  from 
type  set  within  the  limits  of  the  United  States.  *  *  *  1 

And  your  orator  further  alleges  and  shows  that  since  the  first  day  of 
September,  iS91,  it  has,  from  time  to  time,  made,  edited,  prepared  and 
published  and  thereupon  became  and  was  the  author  and  proprietor  of 
a  book  or  work,  which  had  not  then  been  published,  entitled  {Here  was 
set  out  a  copy  of  the  title-page)^  generally  known  and  labeled  on  the  back 

1.  Here  followed  similar  allegations  17,  18,  19,  20;  Pacific   Reporter,  vols. 

as  to   complete  volume  and  separate  27,  28,  29,  30;  New  York  Supplement, 

^rts  of  the  following  reports:   Federal  vols.  15,  16,  17,  18,  19. 

Reporter,  vols.   48,  49,  50,  51;  Atlan-  2.  The  title-page  referred  to  was  as 

tic  Reporter,  vols.  22,  23,  24;   North-  follows:   ^*  The  American  Digest.    (An- 

eastem   Reporter,  vols.  28,  29,  30,  31;  nual,  1892.)     Being  Volume  6  of  the 

Southeastern  Reporter,  vols.  13,  14,  15;  United    States    Digest    Third    Series 

Southern    Reporter,   vols,    o,    10,    11;  Annuals;    Also,  the  Complete    Digest 

Nbrthwestern   Reporter,  vols.   49,  50,  for  1892.      A   Digest    of  All  the   De- 

51,  52;  Southwestern  Reporter,  vols.  16,  cisions  of  the  United  States  Supreme 
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as  ""American  Digest^  ISdH^  Annual** \  and  as  such  author  and  proprietor 
your  orator,  desiring  to  secure  a  copyright  upon  the  same,  in  accord- 
ance with  the  statute  of  the  United  States  in  such  case  made  and 
provided,  before  the  publication  of  said  book,  duly  deposited  in  the 
mail  within  the  United  States,  to  wit,  at  the  city  of  St,  Paul^  Minne- 
sota^ addressed  to  the  librarian  of  Congress  at  Washington,  District 
of  Columbia,  a  printed  copy  of  the  title  of  said  book;  and,  in  accord- 
ance with  the  law,  on  the  second  day  oi  November^  iS92y  not  later  than 
the  day  of  publication  thereof,  duly  deposited  in  the  mail  within  the 
United  States,  to  wit,  at  the  city  of  St.  Paul^  Minnesota^  addressed 
to  the  librarian  of  Congress  at  Washington,  District  of  Columbia, 
two  copies  of  such  copyright  book,  and  that  such  copyright  book 
was  printed  from  plates  made  from  type  set  within  the  limits  of  the 
United  States. 

And  your  orator  further  alleges  and  shows  that  since  August ^  i8Pi, 
it  has,  from  time  to  time,  made,  edited,  prepared  and  published 
and  thereupon  became  and  was  the  author  and  proprietor  of  a 
pamphlet,  book  or  work,  which  had  not  then  been  published,  entitled 
**  The  American  Digest^  United  States  Digest ^  Third  Series  {Monthly 
Advance  Sheets)^  No.  57 y  September ^  189 1^**  and  generally  known  as 
and  called  The  American  Digest  Monthly ^  September ^  1891;  and  as 
such  author  and  proprietor  your  orator,  desiring  to  secure  a  copy- 
right upon  the  same  in  accordance  with  the  statute  of  the  United 
States  in  such  case  made  and  provided,  before  the  publication  of  said 
pamphlet  book,  duly  deposited  in  the  mail  within  the  United  States, 
to  wit,  at  the  city  of  St.  Paul^  Minnesota^  addressed  to  the  librarian 
of  Congress  at  Washington,  District  of  Columbia,  a  printed  copy  of 
the  title  of  said  pamphlet  book,  and,  in  accordance  with  the  law,  not 
later  than  the  day  of  publication  thereof,  duly  deposited  in  the  mail 
within  the  United  States,  to  wit,  at  the  city  of  St.  Paul^  Minnesota^ 
addressed  to  the  librarian  of  Congress  at  Washington,  District  of 
Columbia,  two  copies  of  such  copyright  pamphlet  book,  and  that  such 
copyright  pamphlet  book  was  printed  from  plates  made  from  type 
set  within  the  limits  of  the  United  States.  (Jlere  follow  similar 
allegations  as  to  the  monthly  cubance  sheets  Nos.  68  to  68  inclusive.) 

And  your  orator  further  alleges  and  shows  that  each  and  all  of 
said  permanent  or  complete  volumes  of  reports,  as  well  as  each  and 
all  of  said  advance  numbers  or  books,'  embodied  in  said  several 
volumes,  were  prepared,  arranged  and  reported  by  and  under  the 
direction  of  your  orator,  and  each  of  said  volumes  and  advance 
numbers  or  books  contained  and  contains  a  large  amount  of  matter 

Court,  all  the  United  States  Circuit  lish  and  Canadian  Cases,  Memoranda 
and  District  Courts,  the  Courts  of  Last  of  Statutes,  Annotations  in  Legal  Peri- 
Resort  of  all  the  States  and  Territories,  odicals,  etc.  A  Table  of  the  Cases 
and  the  Intermediate  Courts  of  New  Digested,  and  a  Table  of  Cases  Over- 
York  State,  Pennsylvania,  Ohio,  lUi-  ruled,  Criticised,  Followed,  Distin- 
nois,  Indiana,  Missouri,  and  Colorado,  guished,  etc..  During  the  Year. 
U.  S.  Court  of  Claims,  Supreme  Court  References  to  the  State  Reports  Given 
of  the  District  of  Columbia,  etc.,  as  Re-  by  an  Improved  Method  of  Topical 
ported  in  the  National  Reporter  System  Citation.  Prepared  and  Edited  by  the 
and  elsewhere  from  September  i,  1891,  Editorial  Staff  of  the  National  Reporter 
to  August  31, 1892.  With  Notes  of  Eng-  System." 
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original  with  your  orator,  all  of  which  was  and  is  the  private  property 
of  your  orator  as  the  author  and  proprietor  thereof,  and  your  orator 
applied  for,  and  as  such  author  and  proprietor  obtained,  the  copy- 
rights thereon  as  aforesaid. 

And  your  orator  further  alleges  and  shows  that  each  and  every  one 
of  said  volumes  of  reports,  as  well  as  each  and  every  of  said  advance 
numbers  or  books,  embodied  in  said  several  volumes,  were  prepared 
and  reported,  as  aforesaid,  with  great  labor  and  expense,  in  many 
instances,  from  the  original  cases  or  error-books,  containing  the 
processes,  pleadings,  proceedings,  evidence,  objectings,  rulings, 
decisions  and  exceptions,  and  from  the  original  points  or  arguments 
of  counsel,  and  in  all  cases  from  the  opinions  of  the  courts  or  judges 
delivering  judgment,  copies  of  which  were  obtained,  at  great  expense, 
by  your  orator,  immediately  upon  their  being  handed  down.  That 
each  of  said  volumes,  as  well  as  each  of  said  advance  numbers  or 
books  embodied  therein,  contains  a  great  number  of  the  opinions 
and  decisions  of  the  said  courts  of  judicature,  and  among  other 
additional  original  matter  your  orator  prepared  for  each  case  and 
decision  so  reported  a  syllabus  or  head-notes,  containing  a  brief 
statement  of  the  facts  and  points  of  law  decided  thereon,  and  also, 
in  many  of  the  cases,  preliminary  statements  of  the  facts  on  which 
the  decisions  were  made.  That  said  syllabi  or  head-notes  and  pre- 
liminary statements  of  facts  were,  except  where  prepared  by  the 
court  and  so  designated,  wholly  original  with,  your  orator,  and  were 
made,  edited  and  published,  as  aforesaid,  in  said  advance  numbers 
as  speedily  as  possible,  and  in  most  instances  prior  to  any  other  pub- 
lication or  report  of  said  cases  within  the  United  States.  That  the 
syllabi  or  head-notes  to  all  the  cases  reported  in  each  permanent  or 
completed  volume  were  also,  by  your  orator,  alphabetically  arranged 
according  to  the  subject  matter  and  reprinted  as  an  index  at  the  end 
of  such  volume,  with  the  names  of  the  parties  to  the  cases  to  which 
they  belonged  and  a  reference  to  the  page  where  they  would  be 
found,  thus  making  for  each  volume  a  full  and  complete  digest  of 
the  points  decided  and  the  cases  reported  therein,  and  making  said 
volumes  or  works  convenient  and  of  great  value  to  all  persons 
desiring  to  use  the  same. 

And  your  orator  further  alleges  and  shows  that  the  American 
Digest  Monthly  of  your  orator  was  principally  composed  of  and  com- 
piled from  the  syllabi  or  head-notes  made  by  your  orator  of  the 
decisions  of  causes  reported  in  its  said  reports  taken  from  the 
advance  numbers  of  books  thereof  from  time  to  time  as  prepared, 
and  collected  and  arranged  under  their  proper  subjects  and  head- 
ings, to  which  they  referred  in  digest  form.  And  that  syllabi  or 
head-notes,  made,  edited  and  prepared  by  your  orator  for  its  said 
system  of  reports  and  advance  numbers,  were  made,  edited  and  pre* 
pared  also  with  a  special  reference  to  their  fitness  and  adaptability 
for  use  as  digest  paragraphs  in  the  index  digest  to  each  complete 
volume  of  re(>orts,  and  in  the  monthly  or  advance  digest  sheets  or 
pamphlets,  and  also  in  the  American  Annual  Digest^  or  permanent 
digest  for  the  year.  And  that  the  Annual  Digest  of  your  orator  for 
iW2  was  principally  compiled  from  and  composed  of  the  syllabi  or 
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head-notes  of  the  cases  originally  aiade,  edited  and  prepared  for  and 
published  in  the  advance  numbers  of  its  permanent  editions  of  its 
reporters,  and  which  were  from  time  to  time  reprinted  in  digest 
form  in  the  advance  numbers  or  monthly  parts  of  the  Digest^  from 
which,  and  from  the  advance  sheets  of  the  reporters,  they  were 
afterward  collected  and  rearranged  in  permanent  form  under  their 
appropriate  subjects  and  headings  in  i^^  Annual  Digest  as  aforesaid. 

And  your  orator  further  alleges  and  shows  that,  by  the  original 
work  of  your  orator,  and  in  particular  by  the  original  syllabi  or 
head-notes,  said  volumes  of  reports  and  said  American  Annual  Digest^ 
as  well  as  the  advanced  numbers  or  books,  and  said  Monthly  Digest^ 
became  and  were  convenient  and  were  of  great  value  to  all  persons 
desiring  to  use  the  same.  And  your  orator  further  alleges  and 
shows  that  it  has,  from  time  to  time,  printed  and  sold  a  large  num- 
ber of  said  volumes  and  the  said  respective  advance  numbers  or 
books  to  its  customers  and  subscribers,  amounting  to  several  thou- 
sand of  each  of  said  volumes,  with  the  advance  numbers  or  books, 
and  also  of  the  American  Digest^  with  its  monthly  advance  numbers 
or  books,  and  has  caused  to  be  printed  and  inserted  in  each  and  all 
of  said  copies  or  volumes,  as  well  in  the  permanent  and  complete 
books  or  editions  as  in  each  and  every  advance  number  and  book^ 
on  the  back  of  the  title-page  of  each  and  all  the  complete  and  per- 
manent volumes  or  books,  and  on  the  title-page  of  each  and  ail  the 
advance  numbers  or  books,  the  information  and  notice  of  such  copy- 
right as  required  by  law;  that  your  orator  has  never  sold  or  trans- 
ferred any  of  said  copyrights  of  said  books  or  works  or  advance 
numbers  or  books,  nor  any  interest  or  share  in  the  same  or  in  either 
of  them,  nor  authorized  the  defendant  to  publish  any  of  said  volumes 
of  reports  or  any  portion  thereof,  or  extracts,  excerpts  or  abridge- 
ments thereof;  but  your  orator  was  and  is  the  sole  and  exclusive 
owner  of  the  stock,  and  the  proprietor  of  all  of  the  said  copyrights, 
and  has  the  sole  and  exclusive  right  to  publish  each  and  all  of  the 
said  syllabi  and  head-notes  and  preliminary  statement  of  facts  con- 
tained in  said  volumes  and  advance  numbers  or  books,  and  reprinted 
in  saLid  Annual  and  Mont Aly  jDigests  ais  aforesaid;  that  your  orator 
had  and  has  the  exclusive  right  to  all  the  contents  contained  in  each 
and  all  of  said  books,  volumes  or  works,  and  in  all  of  said  advance 
numbers  or  books,  such  as  the  head-notes,  head-lines  or  catch- words, 
preliminary  statements  of  facts,  abstracts  of  points  or  arguments  of 
counsel,  the  arrangement  and  division  of  the  cases  into  volumes, 
the  notes  of  authorities  added  to  any  of  the  cases  as  reported,  the 
indices  or  index-digests  in  and  for  each  completed  or  permanent 
volume  of  reports,  and  of  all  other  matter  excepting  merely  the 
opinions  or  decisions  of  the  said  courts;  and  the  said  copyright  of 
the  said  completed  or  permanent  volumes,  together  with  the  said 
respective  advance  numbers  or  books  thereof,  as  well  as  the  said 
Annual  and  Monthly  Digests^  are  of  great  value,  to  wit,  of  the  value 
of  three  hundred  thousand  dollars,  and  the  loss  and  damage  to  your 
orator  by  reason  of  the  violations  thereof  is  not  less  than  the  same 
amount. 

Nevertheless,   as  your   orator   further    alleges    and    shows,   the 
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defendant,  in  its  business  of  publishing  and  selling  law-books, 
reports  and  digests,  has  for  several  years  past  and  now  does  publish 
and  sell  a  volume,  annually,  known  as  and  called  the  General  Digest^ 
of  which  it  publishes  and  issues  advance  sheets  and  numbers  semi- 
monthly, which  said  digest  and  advance  numbers  is  published  and 
sold  in  competition  with  the  said  copyright  books  and  advance  num- 
bers or  books  of  your  orator,  including  its  Annual  and  Monthly 
Digests.  That  the  said  defendant,  well  knowing  that  the  syllabi  or 
head-notes  of  your  orator  were  made,  edited  and  prepared  by  your 
orator  with  special  reference  to  their  adaptability  and  fitness  for  use 
as  digest  items,  and  that  your  orator  had  been  so  using  and  intended 
so  to  use  the  said  syllabi  or  head-notes,  did,  at  different  times  during 
the  latter  portion  of  the  year  i8Pi,  and  the  year  \W2^  without  the 
consent  of  your  orator,  reprint,  publish  and  sell  at  the  cities  of 
Roch€stery  New  York^  and  elsewhere  in  the  state  of  New  York^  and 
in  the  said  northern  district  of  New  York^  and  all  over  the  United 
States,  and  did  continuously  since  and  still  does  publish  and  expose 
to  sale  and  sell  in  large  numbers,  advance  numbers  of  their  General 
Digest y  containing  statements  of  facts,  syllabi  and  head-notes  taken, 
copied  and  pirated  from  the  said  several  advance  numbers  or  books 
thereof  of  your  orator,  as  well  as  from  the  said  Annual  and  Monthly 
Digests. 

And  your  orator  further  alleges  and  shows,  on  information  and 
belief,  that  the  defendant,  in  preparing  its  General  Digest  for  the 
year  i8P^,  has  used  and  employed  principally,  as  matter  liierefor,  the 
head-notes  or  points  issued  and  published  in  its  advance  numbers  from 
time  to  time,  which  head-notes  or  points  are  largely  and  to  a  great 
extent  copies  of  and  piracies  upon  the  copyright  syllabi,  head-notes 
or  points  of  your  orator,  made,  prepared  and  edited  by  your  orator 
and  published  in  its  volumes  and  advance  numbers  of  books,  as 
aforesaid.  And  your  orator  further  alleges  and  shows  that  the 
defendant  has  advertised,  for  some  time  since,  the  publication  of  its 
General  Digest  for  i8P^,  and  now  threatens  to  and  as  your  orator  is 
informed  and  verily  believes  is  about  to  issue,  publish  and  sell  the 
same,  so  containing  infringements  upon  copies  of  and  piracies  of  the 
original  copyright  matter  of  your  orator,  as  aforesaid,  to  the  great 
injury  and  irreparable  damage  of  your  orator  in  its  business,  and  for 
which  it  cannot  be  compensated  by  damages  in  an  action  at  law. 
That  in  preparing  said  General  Digest  for  publication  and  in  prepar- 
ing the  advance  numbers  thereof,  the  defendant  has  substantially 
copied  the  head-notes  and  syllabi,  as  previously  prepared  and  pub- 
lished by  your  orator,  as  aforesaid,  resorting  to  the  devices,  common 
in  this  sort  of  piracy,  of  transposing  clauses,  sentences  and  para- 
graphs, using  synonyms  and  making  colorable  alterations,  while 
always  repeating  the  substance,  often  using  the  exact  words,  and 
frequently  even  entire  sentences  and  entire  head-notes  verbatim  from 
said  original  works  of  your  orator,  and  in  many  instances  omitting  to 
correct  even  the  inaccuracies  and  errors  therein,  and  also  in  availing 
itself  of  the  original  work,  method  and  ideas  of  your  orator  in  mak- 
ing and  preparing  your  orator's  head-notes  and  in  digesting  the 
cases,  without  following  the  exact  language  used  by  your  orator,  so 
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that  thereby,  to  the  great  damage  of  your  orators,  the  defendant  was 
and  is  enabled  to  prepare,  publish  and  sell  its  pirated  publications 
with  greater  ease  and  accuracy,  and  at  far  less  expense;  all  of  which 
infringements,  colorable  alterations,  copying,  piracies  and  transposi- 
tions, will  more  fully  appear  upon  an  examination  and  comparison  of 
said  General  Digest  and  advance  numbers  thereof  with  said  volumes 
and  advance  numbers  or  books  of  your  orator,  which  your  orator  is 
ready  to  produce  as  this  honorable  court  may  direct.  That  the  said 
General  Digest^  so  about  to  be  published,  and  the  advance  numbers 
thereof  of  the  defendant  are  infringements  of  and  piracies  upon  the 
copyrights  of  your  orator,  and  the  said  books  were  made  and 
intended  by  the  defendant  to  take  the  place  of  and  as  far  as  possible 
supersede  the  said  books  and  advance  numbers  of  your  orator,  and 
especially  the  said  Annual  and  Monthly  Digests  of  your  orator,  and 
by  means  of  the  various  arts  and  devices  aforesaid  the  defendant  has 
been  and  is  selling  large  numbers  of  its  said  advance  sheets  of  num- 
bers of  its  Digest  to  persons  who  would  otherwise  have  bought  or 
would  now  buy  the  said  volumes  and  advance  numbers  of  your  orator, 
and  especially  its  Annual  and  Monthly  Digests  for  i8P^,  to  its  great 
loss  and  damage;  and  the  defendant,  by  means  of  the  art  and  devices 
aforesaid,  unless  restrained  by  this  honorable  court,  will  sell  large 
numbers  of  their  said  General  Digest  for  iW2  to  persons  who  would 
otherwise  buy  the  said  Annual  Digest  of  your  orator,  to  its  great  loss 
and  damage;  all  of  which  acts  and  doings  of  the  defendant  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  manifest  wrong 
and  injury  of  your  orator  in  the  premises. 

In  consideration  whereof  and  forasmuch  as  your  orator  is  with- 
out adequate  remedy,  save  in  a  court  of  equity,  your  orator  prays 
this  honorable  court  to  issue  its  writ  of  subpoena,  in  due  form  of  law 
and  according  to  the  course  and  practice  of  the  court,  directed  to 
the  said  Lawyers*  Co-operative  Publishing  Company^  the  defendant,  as 
aforesaid,  commanding  it  at  a  certain  day  and  under  a  certain 
penalty  to  be  therein  specified  to  appear  before  this  honorable  court 
to  answer  all  and  singular  the  matters  and  things  hereinbefore  set 
forth  and  complained  of,  and  especially  to  answer  and  set  forth: 

z.  The  date  of  the  publication  of  each  of  the  said  advance  num- 
bers of  said  General  Digest^  issued  since  August^  i8Pi,  by  the 
defendant. 

2.  The  number  of  copies  published  of  each  said  advance  number. 

3.  The  number  of  subscribers  to  said  General  Digest  for  the  year 
i8P^,  and  how  many  said  advance  numbers  of  said  Digest  have  beea 
sold  and  the  prices  at  which  they  were  severally  sold. 

4.  How  many  orders  for  said  General  Digest  hdiwt  been  received  by 
the  defendant,  and  at  what  price  per  volume. 

5.  How  many  of  each  of  said  advance  numbers  of  said  Digest  are 
still  in  the  possession  and  under  the  control  of  the  defendant 

6.  How  many  volumes  of  said  complete  General  Digest  have  been 
made  or  prepared  for  publication  and  sale,  or  are  now  being  made  or 
prepared  therefor  or  are  now  in  the  possession  or  under  the  control 
of  the  defendant.  And^to  answer  all  the  other  matters  herein  com- 
plained of  as  specifically  as  if  thereto  specifi.cally  interrogated. 
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But  the  said  answers  to  the  foregoing  interrogatories  and  to  this 
bill  of  complaint  need  not  be  under  oath,  an  answer  under  oath  being 
hereby  expressly  waived. 

And  your  orator  prays  that  the  defendant  may  be  restrained  by 
injunction  from  publishing,  selling  or  exposing  for  sale,  or  causing  or 
being  in  any  way  concerned  in  the  publishing,  selling  or  exposing  for 
sale,  said  Gerural  Digest  for  \W2^  now  threatened  to  be  issued,  pub- 
lished and  sold  by  the  defendant,  or  otherwise  disposing  thereof,  and 
from  publishing,  selling  or  exposing  for  sale,  or  causing  or  being  in  any 
way  concerned  in  the  publishing,  selling  or  exposing  for  sale,  or  other^ 
wise  disposing  of  any  of  said  advance  numbers  of  said  digest  or  copies 
thereof,  hereinbefore  complained  of,  and  that  all  of  said  books  pub* 
lished,  as  aforesaid,  or  so  about  to  be  published,  issued  or  sold  by  the 
defendant,  and  the  stereotype  plates  thereof  be  declared  forfeited  to 
and  for  the  benefit  of  your  orator,  and  that  the  defendant  be  required 
to  surrender  and  deliver  the  same  to  your  orator,  and  be  decreed  to 
render  an  account  of  all  of  said  books  or  numbers  published  or  about 
to  be,  and  of  all  that  have  been  sold,  and  to  pay  the  same,  besides  the 
damages  suffered  from  such  unlawful  publications  and  the  costs  of  this 
suit  to  your  orator,  and  that  your  orator  may  have-  such  other  and 
further  relief  as  the  nature  and  circumstances  of  the  case  may  require 
and  as  to  this  court  shall  seem  just  and  equitable. 

Pierre  E,  Du  Bois^ 

Solicitor  for  Complainant. 
E.  Countryman^ 
Of  Counsel.. 
United  States  of  America, ) 
District  of  Minnesota,  \     ' ' 

Peyton  Boyle^  being  duly  sworn,  says  that  he  is  the  vice-president  of  tne 
corporation  complainant  above  named,  and  is  familiar  with  its  busi- 
ness; that  he  has  read  the  foregoing  bill  of  complaint  and  knows  the 
contents  thereof ;  that  the  same  is  true  to  the  knowledge  of  deponent, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

Peyton  Boyle. 

Subscribed  and  sworn  to  before  me  this  twentieth  day  of  December^ 
iSOfS.  Ambrose  Tighe, 

U.  S.  Commissioner,  District  of  Minnesota^ 

e.  Of  a  Dramatic  Composition. 
Form  No.  6364.' 

Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania.    In  Equity. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania^  sitting  as  a  Court  of 
Equity: 
Giulio  Ricordi^  I^^igi  Erba^  GiuseppePiza^  Erminie  Bozotti^  Francesco 

1.  This  form  was  obtained  through    reported,  as  the  decree  and  injunction 
the  courtesy  of  Rowland  Cox,  Esq.,  of    were  obtained  by  consent. 
the  New  York  bar.     The  case  was  not        Pnoedeilt.  —  See  also  a  precedent  in 
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Guecchi^  Luigi  Origani^  Antonio  Griecchi^  Laura  Giulini^  Antonio  Ri- 
cordiy  Amelia  Ricordi^  Giuseppe  Ricordi^  Pompeo  Ricordi^  of  Milan^  in 
the  kingdom  of  Italy ^  and  Emilio  Ricordi^  of  Florence^  in  said  kingdom, 
copartners  engaged  in  business  at  said  Milan  under  the  firm  name  of 
G.  Ricordi  6*  Co,^  all  of  whom  are  subjects  of  the  king  of  Italy  and 
aliens,  bring  this  their  bill  of  complaint  against  Gustav  HinrichSy  of 
the  city  of  Philadelphia^  in  the  county  of  Philadelphia^  in  the  state  of 
Pennsylvania^  a  citizen  of  said  state  and  of  the  United  States,  and  an 
inhabitant  of  the  Azj/^r/r  district  oi  Pennsylvania  and  hereinafter  desig- 
nated defendant 

And  thereupon  your  orators  complain  and  say  that  heretofore  and 
before  the  tenth  day  of  January^  iS93,  Giaeomo  Puccini  was  a  subject 
of  His  Majesty  the  King  of  Italy,  which  was  then  a  foreign  state  or 
nation  which  permitted  to  citizens  of  the  United  States  of  America  the 
benefit  of  copyright  on  substantially  the  same  basis  as  its  own  sub- 
jects, which  condition  aforesaid,  to  wit:  the  existence  of  reciprocal 
rights  concerning  copyrights  between  the  United  States  of  America  and 
the  Kingdom  of  Italy ^  was,  before  said  tenth  day  oi  January,  iSOS,  de- 
termined by  the  president  of  the  United  States  by  proclamation  duly 
made  and  published  according  to  law. 

And  your  orators  further  say  that  the  said  Giacomo  Puccini  was 
before  the  said  tenth  day  oi  January,  iS93,  the  author,  inventor,  com- 
poser and  proprietor  of  a  certain  dramatic  composition  entitled: 
*^Manon  Lescaut  Dramma  Lirico  in  4  Atti  di  Giacomo  Puccini,*^  which 
was  by  your  orator  duly  copyrighted  by  compliance  in  all  things  with 
the  statutes  of  the  United  States  relating  to  copyrights  as  hereinafter 
more  fully  set  forth. 

And  your  orators  further  say  that  before  the  copyrighting  of  the 

Henderson  v,  Tompkins,  6o  Fed.  Rep.  It  states,  m  terms,  that  the  defendant 

765,  where  the  court,  in  refusing  to  sus-  adopted     complainant's     refrain     and 

tain    the    demurrer    on    the    grounds  chorus,  but  contains  no  express  allega- 

stated,  took  occasion  to  quote  with  a  tion   touching  the  music  which  infer- 

special  commendation  the  following  ex-  entially   accompanied   them.     As    the 

tract  from  Drone  on  Copyright:  "  If  it "  matter  stands,  the  court  is  unable  to  see 

(the  matter  infringed  upon)  "  has  merit  whether  or  not  the  music  formed  a  part 

and  value  enough  to  be  the  object  of  of  the  complainant's  song,  and,  if  it 

piracy,   it  should  also  be  of  sufficient  did,  whether  the  music  or  the  words 

importance  to  be  entitled  to  protection."  were  the  novel  or  essential  feature,  and 

Further  discussing  the  demurrer,  the  whether    the    defendant    adopted    the 

court  continues:    "  The   bill   describes  music  or  only  the  words.     Therefore 

the  song  in  question  as  a  portion  of  a  the  court  is  unable  to  ascertain,  from 

certain  dramatic  composition  and  as  an  the  allegations  of  the  bill,  whether  in 

important  and  valuable  part  thereof,  fact  the  defendant  did  adopt  any  essen- 

It  does  not  say  whether  by  the  word  tial  part  of  the  complainant's  dramatic 

'song'  is  intended   merely   the ' words  composition;    and    the    bill    must    be 

of  the  song  set  out  in  the  bill,  or  whether  amended,  to  make  the  case  clear  in  this 

it    includes   the   music   which   accom-  particular,  before  we  can  proceed  fur- 

panies  the  words,  and  which  with  the  ther  with  it.     As  this  difficulty  was  not 

words    constitutes    a    *  song,'    in    its  noticed  by  either  party,  neither  is  enti- 

more  customary  sense.     The  fact  that  tied  to  any  consideration  on  the  ques* 

it  is   part  of  a   dramatic  composition  tion    of    costs.      If    the     complainant 

leads  the  inference  in  favor  of  the  lat-  desires  to  amend,  he  may  do  so,  or  he 

ter;  but  on  this  point  the  bill  should  be  may  dismiss  the  bill,  but  in  either  case 

specific.    The  difficulty  becomes  a  prac-  without  costs  to  either  party." 
tical  one  on  pursuing  the  bill  further. 
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said  composition  and  before  the  tenth  day  oi  January y  iS93,  the  said 
Fucciniy  for  a  good  and  valuable  consideration,  transferred,  assigned 
and  sold  the  same  and  all  his  right,  title  and  interest  therein  to  your 
orator  and  your  orator  became  seised  of  all  the  rights  of  said  Puccini 
in  and  to  the  said  composition,  and  became  the  proprietor  thereof 
and  entitled,  under  the  statutes  of  the  United  States,  to  copyright 
the  same. 

And  your  orators  further  say  that  before  the  publication  of  said 
composition  in  the  United  States,  and  before  the  publication  thereof 
in  any  foreign  country,  and  for  the  purpose  of  copyrighting  the  same, 
your  orators,  being  the  proprietors  thereof,  did,  on  the  tenth  day  of 
January y  iWS,  deposit  in  the  mail  within  the  United  States,  addressed 
to  the  librarian  of  Congress,  Washington,  District  of  Columbia,  a 
printed  copy  of  the  title  of  said  composition  for  which  they  desired 
a  copyright,  and  did  also,  before  the  date  of  publication  thereof 
in  the  United  States,  and  before  the  date  of  publication  thereof 
in  any  foreign  country,  deposit  in  the  mail  within  the  United 
States,  addressed  to  the  librarian  of  Congress,  Washington,  District 
of  Columbia,  two  complete  printed  copies  of  the  said  composition, 
and  that  the  librarian  did  record  the  title  of  the  said  composition 
in  a  book  kept  for  that  purpose  in  pursuance  of  the  statutes  of 
the  United  States  in  such  cases  made  and  provided,  and  did 
receive  and  accept  from  your  orator  the  sum  of  one  dollar  for 
recording  the  said  title,  and  the  record  of  which  title  was  by  the 
librarian  thus  made  on  the  eleventh  day  oi  January^  i8P5,  and  which 
title  was  in  these  words:  *'  Manon  Lescaut  Dramma  Lirico  in  4  Atti 
di  Giacomo  Puccini" 

And  your  orators  further  say  that  the  composition  produced  by 
the  said  Puccini^  as  aforesaid,  and  of  which  your  orators  became  the 
proprietors,  and  which  was  by  them  copyrighted,  as  aforesaid,  is  a 
dramatic  composition  of  great  artistic  value;  that  the  same  was  pub- 
lished in  the  United  States  of  America  and  elsewhere  on  the  said 
tenth  day  oi  January,  jS9S, 

And  your  orators  further  say  that  they  gave  notice  of  their  copy- 
right of  said  composition  entitled  as  aforesaid  by  printing  and  inscrib- 
ing upon  some  visible  portion  of  each  copy  of  said  composition  the 
following  words:     **  Copyright  1893  by  G,  Ricordi  &*  Co^ 

And  your  orators  say  that  having  in  all  things  complied  with 
the  conditions  and  provisions  of  the  statutes  of  the  United  States 
in  such  case  made  and  provided,  as  aforesaid,  they  acquired  and 
obtained  and  there  was  then  on  said  eleventh  day  oi  January ,  i8P5,  to 
them  granted  a  good  and  valid  copyright  in  the  United  States  for 
and  upon  said  composition  whereby  they  became  entitled  and  acquired 
and  there  was  in  them  vested  the  sole  liberty  of  performing,  print- 
ing, reprinting,  publishing,  copying,  executing,  finishing  and  vending 
the  said  composition,  for  a  period  of  twenty-eight  years  from  the 
elei^enih  day  of  January y  iS9Sy  and  which  copyright  thus  by  your  orators 
obtained  and  to  them  granted  has  continued  in  force  from  the  eleventh 
day  oi  January y  iS9Sy  and  is  now  in  force,  and  that  your  orators  are 
now  and  have  always  been  the  owners  thereof. 

And  your  orators  further  say,  on  information  and  belief,  that  the 
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said  defendant  said  Gustav  Hinrichs^  intending  to  injure  your  orators 
and  to  deprive  them  of  the  privileges  which  they  were  to  receive 
from  the  enjoyment  of  their  said  copyright,  has  unlawfully  and  with- 
out their  consent,  within  said  eastern  district  of  Pennsylvania^  and 
before  the  filing  of  this  bill,  and  since  the  said  tenth  day  of  January^ 
iS9S^  and  since  your  orators'  rights  in  the  premises  aforesaid  were 
acquired,  and  since  the  recording  of  the  title  of  said  copyrighted 
composition,  caused  to  be  publicly  performed  and  represented  by 
others  the  said  copyrighted  dramatic  composition  of  your  orators 
and  threatens  and  avows  a  purpose  to  continue,  without  your  orators' 
consent,  and  in  violation  of  their  rights,  to  cause  to  be  publicly  per- 
formed or  represented  by  others  the  said  copyrighted  composition, 
and  this  notwithstanding  your  orators'  protest  and  demand  in  the 
premises. 

And  your  orators  say,  on  information  and  belief,  that  the  dramatic 
composition  by  the  said  Gustav  Hinrichs  thus  caused  to  be  publicly 
performed  and  represented,  the  performance  of  which  is  hereinbe- 
fore alleged  to  be  an  infringement  of  your  orators'  copyright,  is  in 
all  things  substantially  the  same  as  your  orators'  copyrighted  compo- 
sition, and  in  all  things,  to  all  the  intents  and  purposes,  an  actual 
copy  and  reproduction  thereof  which  has  been  held  out  to  the  public 
by  the  said  Gustav  Hinrichs  to  be  your  orators'  composition  aforesaid, 
produced  by  the  said  Puccini. 

And  your  orators  further  show  unto  your  honors  that  forasmuch 
as  they  can  have  no  adequate  relief  except  in  this  honorable  court, 
and  to  the  end  that  the  said  defendant,  Gustav  Hinrichs^  may  answer 
all  and  singular  the  premises  and  things  hereinbefore  set  forth  and 
complained  of,  and  that  the  said  defendant,  said  Gustav  Hinrichs^ 
may  be  forever  enjoined  and  restrained  by  injunction  from  in  any 
and  every  form  or  manner,  directly  or  indirectly,  performing  and 
representing  the  said  copyrighted  dramatic  composition  of  your 
orator,  and  from,  directly  or  indirectly,  in  any  form  or  manner  vio- 
lating your  orator's  exclusive  right  under  said  copyright,  and  that  he 
may  be  ordered  to  render  an  account  of  the  profits  arising  from  the 
unauthorized  performance  of  said  dramatic  composition,  as  far  as 
any  profits  have  been  made,  and  required  to  pay  over  such  profits 
to  your  orator  and  to  pay  to  your  orators  their  costs  and  disburse- 
ments in  this  suit,  and  that  your  orator  may  have  such  further  relief 
in  the  premises  as  to  this  honorable  court  may  seem  meet  and  equita- 
ble, and  as  the  nature  and  circumstances  of  the  case  may  require. 

And  your  orators  pray,  also,  for  a  provisional  or  preliminary 
injunction  as  herein  prayed  for  in  respect  of  a  perpetual  injunction, 
and  for  such  further  relief  as  the  equity  of  the  case  may  require  and 
as  to  your  honors  may  seem  meet. 

And  finally,  to  the  end  that  equity  may  be  done  and  that  the  relief 
herein  prayed  for  and  all  other  relief  that  it  may  be  righteous  in  the 
premises  to  administer  may  be  afforded  your  orators,  may  it  please 
your  honors  such  relief  fully  to  grant  and  to  grant  unto  your  orators 
a  writ  of  subpoena  ad  respondendum  issuing  out  of  and  under  the 
seal  of  this  honorable  court,  directed  to  the  said  Gustav  Hinrichs^ 
commanding  him  to  appear  and  make  answer  to  this  bill  of  com- 
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plaint,  and  to  perform  and  abide  by  such  order  and  decree  herein  as 
to  this  court  shall  seem  just. 
And  your  orators,  as  in  duty  bound,  will  ever  pray. 

Rowland  Cox^ 

Solicitor  for  Complainants. 
Rowland  Cox^ 

Of  Counsel  for  Complainants. 

d.  Of  an  Engravinflr. 

Form  No.  6365.> 

Circuit  Court  of  the  United  States  for  the  District  of  New  Jersey, 
In  Equity. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey^  sitting  as  a  Court  of 
Equity: 

George  Edward  Briscoe  EyrCy  W,  Hugh  Spottiswoode  and  Cyril  A. 
Spottiswoodey  all  of  the  city  of  London^  England^  copartners  engaged 
in  business  at  said  city  of  London^  under  the  firm  name  and  style  of 
Eyre  &*  SpottisivoodCy  and  all  of  whom  are  subjects  of  Her  Majesty  the 
Queen  of  Great  Britain  and  Ireland^  and  all  of  whom  are  aliens,  bring 
this  their  bill  of  complaint  against  the  American  Lithographic  Company^ 
a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  Jersey y  and  having  its  principal  place  of  busi- 
ness at  South  Orange  in  said  state  of  New  Jerseyy  and  hereinafter 
designated  the  defendant. 

And  thereupon  your  orators  complain  and  say  that  heretofore  and 
before  the  twenty-second  ddcf  of  September y  i8Pi,  Charles  John  Tompkins 
was  a  subject  of  Her  Majesty  the  Queen  of  Great  Britain  and  Ireland^ 
and  was  the  author,  inventor,  designer  and  proprietor  of  a  certain 
engraving  by  your  or£itors  copyrighted  as  hereinafter  set  forth,  and 
entitled  *•*' Little  Lord  Fauntleroyy  an  engraving  in  pure  mezzo-tint  by  Chas, 
J,  Tompkins  from  the  original  painting  of  James  Santy  royal  accuUmician^ 

And  your  orators  further  say  that  before  the  copyrighting  of 
the  said  engraving  and  before  the  twenty-second diZ:^  of  September y  iS91y 
the  said  Tompkinsy  for  a  good  and  valuable  consideration,  transferred, 
assigned  and  sold  the  same  and  all  his  rights,  title  and  interest 
therein,  to  your  orators,  and  your  orators  became  seised  of  all  the 
rights  of  the  said  Tompkins  in  and  to  the  said  engraving  and  became 
the  proprietors  thereof  and  entitled,  under  the  statutes  of  the  United 
States,  to  copyright  the  same. 

And  your  orators  further  say  that  before  the  publication  of  said 
engraving  in  the  United  States,  and  before  the  publication  thereof  in 
any  foreign  country,  and  for  the  purpose  of  copyrighting  the  same,  your 
orators,  being  the  proprietors  thereof,  did  on  the  twenty-second  day  of 
September y  i&9i,  deposit  in  the  mail  within  the  United  States, 
addressed    to    the   librarian  of  Congress  at  Washington,  District  of 

1.  This  form  was  obtained  through  the    as  the  decree  and  injunction  were  ob- 
courtesy  of  Rowland  Cox,  Esq.,  of  the    tained  by  consent. 
New  York  bar.  The  case  is  not  reported. 
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Columbia,  a  printed  copy  of  the  title  of  said  engraving  for  which  they 
desired  a  copyright,  and  did,  also,  before  the  date  of  publication 
thereof  in  the  United  States,  and  before  the  date  of  publication 
thereof  in  any  foreign  country,  deposit  in  the  mail  within  the  United 
States,  addressed  to  the  librarian  of  Congress  at  Washington,  District 
of  Columbia,  two  copies  of  the  said  engraving,  and  that  the  librarian 
of  Congress  did  record  the  title  of  the  said  engraving  in  a  book  kept 
for  that  purpose  in  pursuance  of  the  statutes  of  the  United  States  in 
such  case  made  and  provided,  and  did  receive  and  accept  from  your 
orators  the  sum  of  one  dollar  for  recording  the  said  title,  and  the 
record  of  which  title  was  by  the  librarian  thus  made  on  the  twenty^ 
third  ddiy  of  September^  iSQl,  and  which  title  was  in  these  words,  to 
wi  t :  *  *" Little  Lord  Fauntleroy^  an  engraving  in  pure  mezzo-tint  by  Chas.  /. 
Tompkins  from  the  original  painting  of  fames  Santy  royal  academician,** 

And  your  orators  further  say  that  they  gave  notice  of  their  copy- 
right of  said  engraving  entitled  as  aforesaid  by  printing  and  inscrib- 
ing upon  some  visible  portion  of  each  copy  of  said  engraving  the 
following  words  and  letters,  to  wit:  ^^  Copyright ^  189 1^  by  Eyre  ^ 
Spottiswoode** 

And  your  orators  further  say  that  having  in  all  things  complied 
with  the  conditions  and  provisions  of  the  statutes  of  the  United 
States  in  such  case  made  and  provided,  as  aforesaid,  they  acquired 
and  obtained  and  there  was  then  granted  a  good  and  valid  copyright 
in  the  United  States  for  and  upon  said  engraving  whereby  they 
became  entitled,  and  there  was  in  them  vested,  the  sole  liberty  of 
printing,  reprinting,  publishing,  copying,  executing,  finishing  and 
vending  the  said  engraving  for  a  period  of  twenty-eight  years  from 
the  twenty-third  day  of  September^  i8Pi,  and  which  copyright  thus  by 
your  orators  obtained  and  to  them  granted  has  continued  in  force 
from  the  said  twenty-third  dzy  of  September ^  i8Pi,  and  is  now  in  force, 
and  that  your  orators  are  now  and  have  always  been  the  owners 
thereof. 

And  your  orators  further  say  that  the  said  engraving  produced  by 
the  said  Tompkins,  as  aforesaid,  and  of  which  they  became  the 
proprietors  and  which  was  by  them  copyrighted,  is  a  work  of  great 
excellence  and  of  great  artistic  value,  and  that  the  same  has  been, 
since  the  said  copyright  was  obtained,  for  sale  in  the  United  States  to 
the  public  at  a  reasonable  price,  and  your  orators  have  been  and  are 
able  and  desirous  of  supplying  the  public  in  the  United  States  and 
elsewhere  with  copies  of  the  said  engraving. 

And  your  orators  further  say  that  the  said  engraving  was  made 
from  the  original  painting  by  fames  Sant,  an  eminent  English  painter, 
entitled  ^^ Little  Lord Fauntleroy"  with  the  knowledge  and  acquiescence 
of  said  Sant,  the  said  Tompkins  having  been  employed  to  produce  the 
said  engraving  by  reason  of  his  exceptional  talent  and  ability  as  an 
engraver,  and  the  said  engraving,  your  orators  aver,  is  a  work  not 
only  of  great  artistic  value,  but  of  unmistakable  originality.^ 

1.  Originality  of  Work.  —  The  bill  ment  that  the  petitioner  is  **  the  author^ 
should  show  the  existence  of  facts  of  inventor,  designer  and  proprietor  of  a 
originality  of  intellectual  production,  photograph  "  of  a  person,  which  photo- 
thought  and  conception,  and  an  aver-  graph  is  alleged  to  be  copy  righted,  is  not 
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And  your  orators  further  say,  on  information  and  belief,  that  the 
said  defendant,  American  Lithographic  Compare ^  is  engaged  in  business 
in  the  manufacture  and  sale,  among  other  things,  of  lithographs,  and 
that,  well  knowing  the  premises  and  the  rights  secured  unto  your 
orators,  as  aforesaid,  under  the  statutes  relating  to  copyrights,  since 
your  orators*  rights  were  acquired  as  aforesaid,  and  wholly  without 
your  orators'  consent  and  in  violation  of  their  rights  in  the  premises 
aforesaid,  and  in  violation  of  your  orators'  said  copyright,  the  said 
defendant,  said  American  Lithographic  Company^  has  engraved,  etched, 
worked,  copied,  printed,  published  and  sold  a  large  number  of  litho- 
graphic pictures  copied  from  your  orators*  said  copyrighted  engrav- 
ing, and  has,  in  violation  of  your  orators'  rights  in  the  premises 
aforesaid,  printed,  reprinted,  copied,  executed,  finished  and  vended 
jour  orators'  said  copyrighted  picture  and  the  subject  of  your  orators' 
said  copyright  in  violation  and  infringement  of  your  orators'  rights 
in  the  premises  arising  under  the  statutes  of  the  United  States  con- 
cerning copyrights,  and  in  violation  of  the  said  copyright  obtained 
and  secured  and  owned  by  your  orators  as  aforesaid,  and  continues 
so  to  do. 

And  your  orator  further  shows  unto  your  honors  that  forasmuch  as 
he  can  have  no  adequate  relief  except  in  this  honorable  court,  and  to 
the  end  that  the  said  defendant,  said  American  Lithographic  Company^ 
may  answer  all  and  singular  the  premises  and  things  hereinbefore  set 
forth  and  complained  of,  and  that  the  said  defendant,  said  American 
Lithographic  Company^  may  be  forever  enjoined  and  restrained  by  in- 
junction from  printing  and  from  publishing  and  from  importing  and 
from  selling  and  from  exposing  for  sale  any  copy  or  copies  of  said 
engraving  by  your  orators  copyrighted  as  aforesaid  and  entitled 
*^Little  Lord Fauntleroy"  etc.,  which  it  has  etched,  engraved,  worked, 
copied,  printed  and  published,  and  in  every  way  from  infringing  your 
orators'  said  copyright  and  from  violating  your  orators'  exclusive 
rights  secured  by  them  as  hereinbefore  set  forth,  and  that  it  may  be 
ordered  to  render  an  account  of  the  profits  arising  from  the  sale  of 
said  piratical  copies  of  said  engraving,  as  far  as  any  profits  have  been 
made,  and  required  to  pay  over  such  profits  to  your  orators  and  to 
pay  to  your  orators  their  costs  and  disbursements  in  this  suit,  and  that 
your  orators  may  have  such  further  relief  in  the  premises  as  to  this 
honorable  court  may  seem  meet  and  equitable,  and  as  the  nature  and 
circumstances  of  the  case  may  require. 

And  your  orators  pray,  also,  for  a  provisional  or  preliminary  in- 
junction as  herein  prayed  for  in  respect  of  a  perpetual  injunction,  and 
for  such  further  relief  as  the  equity  of  the  case  may  require  and  to 
your  honors  may  seem  meet. 

And  finally,  to  the  end  that  equity  may  be  done  and  that  the  relief 

sufficient.       Falk  v.  City  Item  Printing  tied  ^Photograph  No.  2j  of  Lillian  Rus* 

Co..  79  Fed.  Rep.  321.     But  in  Falk  v.  sell,    by  J,    B.  Falk,  New   York,''*    is 

Schumacher,  48  Fed.  Rep.  222.  it  was  sufficient,  without  entering  into  a  de- 

heldthat  an  allegation  thatthecomplain-  tailed  description  of  the  method  adopted 

ant  "is  the  author,  inventor,  designer  in  taking  the  photograph,  nor  was  the 

and  proprietor  of  a  certain  photograph  complainant  required  to  attach  a  copy 

and  negative  thereof,  known  and  enti-  thereof  to  his  bill  of  complaint. 
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herein  prayed-  for  and  all  other  relief  that  it  may  be  righteous  in  the 
premises  to  administer  may  be  afforded  your  orators,  may  it  please 
your  honors  such  relief  fully  to  grant  and  to  grant  unto  your  orators 
a  writ  of  subpcena  ad  respondendum  issuing  out  of  and  under  the 
seal  of  this  honorable  court  directed  to  the  said  American  Lithographic 
Compare  and  commanding  it  to  appear  and  make  answer  to  this  bill 
of  complaint,  and  to  perform  and  abide  by  such  order  and  decree 
herein  as  to  this  court  shall  seem  just. 
And  your  orators,  as  in  duty  bound,  will  ever  pray. 

Rowland  CoXy 
Solicitor  for  Complainants. 
Rowland  CoXy 

of  Counsel  for  Comp'ts. 

United  States  of  America, ) 
State  of  New  York^  >  ss. 

County  of  New  York,         ) 

Edwin  Youngy  being  duly  sworn,  deposes  and  says  that  he  is  a  mem- 
ber of  the  firm  oiE,  &*  J.  B,  Young  &*  Co.^  which  firm  and  its  prede- 
cessors have  been  for  more  than  Jive  years  the  representatives  in  the 
United  States  for  the  firm  of  Eyre  &*  SpotHswoodCy  the  complainants 
named  in  the  foregoing  bill  of  complaint;  that  he  has  read  said  bill 
of  complaint  and  knows  the  contents  thereof;  that  the  same  is  true 
to  his  own  knowledge  except  as  to  the  matters  therein  stated  upon  in- 
formation and  belief,  and  as  to  those  matters  he  verily  believes  to  be 
true;  that  the  complainants  herein  reside  in  London,  which  is  the 
reason  why  this  affidavit  is  made  by  affiant. 

Edwin  Young, 

Subscribed  and  sworn  to  before  me  this  second  A'^y  oi/uhCy  iW2. 

(seal)  Herman  Gustow^ 

Notary  Public,  New  York  County. 

8.  Answer  Denying  Infringement.^ 

Form  No.  6366.* 

United  States  Circuit  Court,  Northern  District  of  New  York, 

West  Publishing  Company 

vs. 

Lawyers'  Co-operative  Publishing  Company, 

The  defendant,  for  answer  to  the  bill  of  complaint  exhibited  herein, 

1.  For  the  formal  purti  of  an  answer  that  such  substitution  was  made  after 

in  a  particular  jurisdiction  consult  the  publication.     Osgood  v.   Aloe  Instru- 

titles  Answers  in  Equity,  vol.  i,  p.  ment  Co.,  69  Fed.  Rep.  291. 

854;  Answers  in  Code  Pleading,  vol.  2.  This    form    is    copied    from  the 

1 1  P'  799-  records  in  the  case  of  the  West  Pub. 

Defeotiye  Anfwer.  —  An  answer  which  Co.  v.  Lawyers'  Co-operative  Pub.  Co., 

alleges  that  a  copy  of  complainant's  79   Fed.    Rep.    756.      The   answer    is 

book,  profert  of  which  is  made  in  the  good  in  form,  for  although  that  case 

bill,  is  not  a  true  copy  of  the  copyrighted  was  decided  against  the  defendant  it 

book,  but  that  the  title-page  thereof  had  was  on  questions  of  fact  put  in  issue 

been  removed  and  another  page  sub-  by  the  answer,  and  not  because  of  any 

stituted,  does  not  constitute  a  sufficient  formal  defects  therein, 
defense  unless  the  answer  further  avers 
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says:  It  admits  that  the  plaintiff  is  a  corporation  organized  under 
the  laws  of  the  state  of  Minnesota^  and  having  its  principal  office  and 
place  of  business  at  the  city  of  St.  Paul  in  said  state,  and  that  the 
plsdntiff  has  carried  on  and  still  carries  on  its  business  at  the  city 
of  St  Pauly  aforesaid;  and  that  the  defendant  is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  York  for  the  purposes  alleged 
in  said  bill  of  complaint,  and  has  carried  on  and  still  carries  on  its 
business  at  the  city  of  Rochester  in  said  state ;  and  that  the  business 
so  carried  on  by  the  said  defendant  and  the  said  plaintiff  is  correctly 
stated  in  said  bill  of  complaint. 

Said  defendant,  further  answering,  admits  that  the  plaintiff  has 
published  the  various  books  or  works  alleged  to  have  been  published 
by  it  in  said  bill  of  complaint,  and  that  the  same  were  printed  from 
plates  made  from  type  set  within  the  limits  of  the  United  States,  but 
whether  said  plaintiff  has  taken  the  various  steps  to  secure  a  copy- 
right upon  or  for  said  works,  or  whether  said  defendant  has  acquired 
a  copyright  therein,  or  in  any  of  the  same,  as  stated  in  said  bill  of 
complaint,  this  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief,  and,  therefore,  leaves  the  plaintiff  to  its  proof. 

Said  defendant  admits  that  each  and  all  of  said  permanent  or  com- 
plete volumes  of  reports,  as  well  as  each  and  all  of  said  advance 
numbers  or  books  embodied  in  said  volumes,  were  prepared,  arranged 
and  reported  under  the  direction  of  the  plaintiff,  and  that  each  and 
all  of  said  advance  numbers,  volumes  or  books  contained  matter 
original  with  the  plaintiff,  but  whether  the  amount  of  the  original 
matter  contained  in  said  volumes,  advance  numbers  or  books  is  large 
or  otherwise,  or  whether  the  same  is  a  private  property  of  the  plain- 
tiff as  author  or  proprietor,  and  whether  the  plaintiff  has  obtained 
copyrights  thereon,  as  alleged  in  said  bill  of  complaint,  this  defend- 
ant has  no  knowledge  or  information  sufficient  to  form  a  belief. 

Said  defendant  further  says  that  it  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  way  in  which  said  reports, 
numbers  or  books  were  prepared  and  reported,  or  at  what  labor 
and  expense,  and,  therefore,  leaves  the  plaintiff  to  its  proof.  The 
said  defendant  admits  that  the  syllabi  and  head-notes,  and  prelimi- 
nary statements  of  facts,  except  where  prepared  by  the  court,  were 
original  with  said  plaintiff,  and  were  made,  edited  and  published  as 
stated  in  said  bill  of  complaint,  and  that  the  syllabi  or  head-notes  of 
cases  reported  in  each  permanent  or  completed  volume  were  by  the 
plaintiff  alphabetically  arranged,  and  reprinted  as  an  index  at  the 
end  of  such  volume,  as  is  alleged  in  said  bill  of  complaint. 

Said  defendant  further  admits  that  the  American  Digest  Monthly  of 
said  plaintiff,  and  the  Annual  Digest  of  said  plaintiff  for  the  year  i8d^, 
were  principally  compiled  from  and  composed  of  the  syllabi  or  head- 
notes  of  the  cases  originally  prepared  for  and  published  in  the 
advance  numbers  of  its  permanent  edition  of  its  reporters,  and 
which  were  from  time  to  time  reprinted  in  the  advance  numbers  or 
monthly  parts  of  its  digest;  but  whether  the  said  syllabi  or  head-notes, 
made,  edited  or  prepared  by  the  plaintiff  for  its  system  of  reports  and 
advance  numbers,  were  made,  edited  and  prepared  with  special  refer- 
ence for  use  as  digest  paragraphs  in  the  index  digests  to  each  com- 
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plete  volume  of  reports  and  in  the  monthly  or  advance  digest  sheets 
or  pamphlets,  and  also  in  the  American  Annua/  Digest^  or  permanent 
digest  for  each  year,  this  defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief. 

Said  defendant  admits  that  the  said  American  Annual  Digest^  and 
said  advance  numbers  of  said  Monthly  Digest^  became  and  were  con- 
venient and  were  of  value  to  all  persons  desiring  to  use  the  same, 
but  whether  of  great  value  or  of  what  value,  this  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief. 

The  defendant  admits  that  the  plaintiff  has  from  time  to  time 
printed  and  sold  a  large  number  of  said  volumes  and  of  said  advance 
numbers,  and  of  its  American  Annual  Digest  and  of  its  monthly 
advance  numbers  or  books,  but  whether  to  the  amount  of  severed 
thousands  of  each  of  said  volumes,  or  to  what  amount  this  defend- 
ant has  no  knowledge  or  information  sufficient  to  form  a  belief. 

It  admits  that  the  plaintiff  has  caused  to  be  printed  and  inserted 
in  its  copies  or  volumes,  and  in  the  permanent  and  completed  books 
or  editions,  and  in  each  advance  number  or  book^  and  in  each  of  the 
complete  and  permanent  volumes  or  books,  notice  that  the  same 
were  copyrighted,  as  required  by  law,  as  alleged  in  said  bill  of  com- 
plaint. Whether  the  plaintiff  has  ever  sold  or  transferred  any  of  said 
copyrights  this  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief. 

It  admits  that  the  plaintiff  has  never  authorized  this  defendant  to 
publish  any  of  said  volumes  of  reports,  or  the  syllabi  or  head-notes 
thereof,  or  extracts,  excerpts  or  abridgments  thereof,  except  such 
right  as  was  conferred  upon  the  defendant  and  upon  the  public  at 
large  to  make  use  of  such  publication,  by  reason  of  the  publication 
thereof.  The  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  the  plaintiff  is  the  exclusive  owner  and 
proprietor  of  all  the  said  copyrights,  or  whether  it  has  the  sole  and 
exclusive  right  in  each  and  all  of  the  syllabi,  head-notes  and  prelimi- 
nary statements  of  facts  contained  in  said  volumes,  in  advance  num- 
bers or  books,  and  reprinted  in  said  Annual  or  Monthly  Digests^  as 
aforesaid;  or  whether  it  has  the  exclusive  right  to  the  head-notes, 
head-lines  or  catch-words,  preliminary  statements  of  facts,  abstracts 
of  arguments  of  counsel,  arrangements  and  division  of  the  cases  into 
volumes,  notes  of  authorities  added  to  any  of  the  cases  reported, 
indices  or  index  digests  in  and  for  each  complete  volume  of  reports, 
and  of  all  matter,  excepting  the  opinions  and  decisions  of  said  courts^ 
or  any  of  the  matters  in  said  bill  of  complaint  stated. 

The  defendant  denies  that  the  value  of  said  advance  numbers^ 
books,  annual  digests  and  monthly  digests,  mentioned  in  the  said  bill 
of  complaint,  is  %SOOfiOO^  or  any  like  sum,  or  that  the  loss  or  damage 
to  the  plaintiff  by  the  violation  of  any  of  its  rights  mentioned  or 
alleged  in  said  bill  of  complaint  is  of  that  or  any  similar  amount; 
but  as  to  what  is  the  value  of  said  books,  advance  numbers  and 
digest,  this  defendant  has  no  knowledge  or  information  sufficient  to 
form  a  belief,  and  it  denies  that  the  plaintiff  has  sustained  any  loss 
or  damage  by  reason  of  violation  of  any  of  its  rights  alleged  in  said 
bill  of  complaint 
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This  defendant  admits  that  in  its  business  of  publishing  and  sell- 
ing law-books,  reports  and  digests,  it  does  and  has  for  several  years 
past  published  and  sold  annually  a  volume  known  and  called  the 
General  Digest^  of  which  it  publishes  and  issues  advance  sheets  semi- 
monthly, and  that  said  digest  and  advance  sheets  or  numbers  are 
published  and  sold  in  competition  with  the  advance  numbers  or 
books  of  the  plaintiff,  including  its  annual  or  monthly  digest. 

Said  defendant,  further  answering  said  bill  of  complaint,  says,  that 
it  denies  each  and  every  allegation  in  said  bill  of  complaint  charging 
this  defendant  with  using  or  intending  to  use  the  syllabi  or  head- 
notes  of  the  plaintiff,  or  any  of  them,  or  reprinting,  publishing  or 
selling  in  large  numbers,  or  any  numbers,  in  advance  numbers  of  its 
General  Digest^  or  otherwise,  statements  of  facts,  syllabi  or  head-notes, 
taken,  copied  or  pirated  from  the  volumes  of  reports  of  the  plaintiff, 
or  from  the  advance  numbers  or  books  thereof,  or  from  its  annual  or 
monthly  digest,  or  that  it  has  used  or  employed,  principally  or  at  all, 
in  preparing  its  General  Digest  for  i%92^  the  head-notes  or  points 
issued  and  published  by  the  plaintiff,  or  that  said  head-notes  or 
points  issued  and  published  by  the  defendant  are  largely,  or  at  all, 
copies  of  and  piracies  upon  the  head-notes  or  points  of  the  plaintiff, 
made,  prepared  and  edited  by  it,  and  published  in  its  volumes, 
advance  numbers  or  books,  as  charged  in  said  bill  of  complaint. 

The  said  defendant  denies  that,  in  preparing  its  General  Digest  for 
publication,  and  the  advance  numbers  thereof,  it  has  substantially, 
or  at  all,  copied  the  head-notes  and  syllabi  previously  prepared  and 
published  by  the  plaintiff,  or  that  it  has  resorted  to  any  of  the 
devices  in  reference  thereto  charged  in  said  bill  of  complaint,  or  that 
it  has  availed  itself  of  the  original  work,  method  and  ideas  of  the 
plaintiff,  in  making  and  preparing  its  head-notes,  or  in  digesting 
cases,  as  charged  in  said  bill  of  complaint;  and  it  denies  that  any  of 
its  publications  are  pirated  from,  either  wholly  or  in  part,  the  publi- 
cations of  the  said  plaintiff. 

The  defendant  denies  that  its  General  Digest  for  i%92^  or  the 
advance  numbers  thereof,  are  infringements  of  or  piracies  upon  the 
copyrights,  if  any,  of  the  plaintiff. 

The  defendant  admits  that  its  publications  were  made  and  intended 
to  take  the  place  of,  and,  as  far  as  possible  in  legitimate  business 
competition,  supersede  the  books  and  advance  numbers  of  the  plain- 
tiff; but  it  denies  that  it  has  resorted  to  any  of  the  arts  or  devices  to 
secure  the  object  inconsistent  with  legitimate  business  competition, 
and  it  denies,  upon  information  and  belief,  that  it  has  been  and  is 
selling  large  numbers  of  its  advance  sheets  or  numbers  of  its  digest 
to  persons   who   would   otherwise  have   bought  the   volumes  and 
advance  numbers  of  the  plaintiff,  or  its  annual  or  monthly  digest  for  ^ 
i^2\  and  it  denies  that  the  plaintiff  has  sustained  loss  and  damage 
by  any  act  of  this  defendant;  and  it  denies  that  it  has  or  will  sell 
large,  or  any,  numbers  of  its  General  Digest  iox  iW2  to  persons  who 
would  otherwise  buy  the  Annual  Digest  of  the  plaintiff,  to  its  loss  or 
damage,  which  sales  were  procured,  or  will  be  procured,  by  means  of 
any  of  the  wrongful  or  illegal  arts  or  devices  charged  in  said  bill  of 
complaint;  and  it  denies  that  it  has  done  any  act  contrary  to  equity 
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and  good  conscience,  and  which  tends  to  the  wrong  and  injuiy  of  the 
plaintiff. 

The  defendant  denies  each  and  every  allegation  in  said  bill  of  com* 
plaint  not  hereinbefore  specifically  answered  unto,  and  prays  that  it 
may  be  hence  dismissed,  with  costs. 

Lawyers*  Co-operatvve  Publishing  Co,y 

^y  James  £.  Briggs, 
Cogstvell^  Bentley  &*  Cogswell^ 

Defendant's  Solicitors. 
WiUiam  F.  Cogswell, 
Of  Counsel. 

4.  Replication.^ 

Form  No.  6367.* 
Circuit  Court  of  the  United  States^  Northern  District  of  New  York. 

The  West  Publishing  Company, 
complainant, 
vs. 
The  Lawyers*  Co-operative  Publishing 
Company,  defendant. 
The    replication    of   the   West  Publishing  Company,  complainant^ 
to   the   answer   of    the  Lawyers*   Co-operative  Publishing   Company^ 
defendant. 

This  replicant  saving  and  reserving  unto  itself  now  and  at  all  times 
hereafter  all  and  all  manner  of  benefit  and  advantage  of  exception 
which  may  be  had  or  taken  to  the  manifold  insufficiencies  of  the  said 
answer,  for  replication  thereunto  says  that  it  will  aver,  maintain  and 
prove  its  said  bill  of  complaint  to  be  true,  certain  and  sufficient  in 
law  to  be  answered  unto,  and  that  the  said  answer  of  the  said  defend- 
ant is  uncertain,  untrue  and  insufficient  to  be  replied  unto  by  this 
replicant.  Without  this  that  any  other  matter  or  thing  whatsoever  in 
the  said  answer  contained,  material  or  effectual  in  the  law  to  be 
replied  unto,  and  not  herein  and  hereby  well  and  sufficiently  replied 
unto,  confessed  or  avoided,  traversed  or  denied  is  true.  All  which 
matters  and  things  this  replicant  is  and  will  be  ready  to  aver,  maintain 
and  prove  as  this  honorable  court  shall  direct,  and  humbly  prays  as 
in  and  by  its  bill  it  has  already  prayed. 

Pierre  E.  Du  Bois, 

Solicitor  for  Complainant. 

5.  Decrees.^ 
a.  For  Permanent  Injonetion. 

1.  For  th«  fbrmal  purti  of  a  replication  8.  For  fomu  of  doerooo,  goiaaUy,  cond- 
or reply   in  a  particular   jurisdiction  suit  the  title  Decrsks. 
consult  the  title  Replications.  Prooedtnt.  —  See  also  a  decree  revers- 

3.  This    form    is    copied    from    the  ing  the  decision  of  the  circuit  court 

record  in  West  Pub.  Co.  v.  Lawyers*  dismissing  a  bill  and  directing  an  in- 

Co-operative  Pub.  Co.,  79  Fed.  Rep.  junction  and  accounting  !n  Stevens  v. 

756,  Gladding,  17  How.  (U.  S.)  455, 
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Form  No.  6368.' 

At  a  Stated  Term  of  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  J\/'ew  York^  held  at  the  United  States  Circuit 
Court  Room,  in  the  Post-office  Building  in  the  City  of  New  York,  in 
said  District,  on  the  sixteenth  day  of  May,  iS9S. 

Present:    Hon.  William  K,  Townsend,  Judge. 

James  T.  Blacky  Francis  Blctcky  ^ 
Adam  W.  Black  and  Francis 
A,  Walker,  complainants, 

V. 

The  Henry  G.  Allen  Company, 
defendant. 

This  cause  came  on  to  be  heard  at  this  term,  and  was  argued  by 
counsel;  and  thereupon,  upon  consideration  thereof,  it  was  ordered, 
adjudged  and  decreed  as  follows: 

I.  That  the  certain  copyright  having  relation  to  and  being  for  a 
certain  book  entitled  "  United  States,  Part  III,  Political  Geography 
and  Statistics,**  and  granted  to  Francis  A,  Walker  on  the  thirteenth  day 
of  February  1S8S,  and  in  the  bill  of  complaint  herein  mentioned  is  a 
lawful  copyright  secured  and  existing  under  and  in  pursuance  of  the 
statutes  of  the  United  States,  and  good  and  valid  in  law,  whereby 
there  was  secured  to  and  acquired  by  the  said  Francis  A.  Walker, 
his  heirs  and  assigns,  the  sole  liberty  of  printing,  reprinting,  publish- 
ing, completing,  copying,  executing,  finishing  and  vending  the  said 
book  for  the  term  of  twenty-eight  years  from  the  time  of  recording 
the  title  thereof,  to  wit,  from  the  said  thirteenth  day  of  February, 
1SS8. 

II.  That  the  defendant  herein  has  infringed  the  said  copyright  and 
the  rights  of  the  complainants  thereunder  by  reproducing,  copying, 
publishing  and  selling,  and  causing  to  be  reproduced,  copied,  pub- 
lished and  sold,  without  the  complainants'  consent,  copies  of  said  copy- 
righted book  entitled  "  United  States,  Part  III,  Political  Geography 
and  Statistics,**  as  part  of  the  twenty-third  volume  of  a  certain  reprint 
of  a  certain  book  or  publication  entitled  ^^ Encyclopcedia  Britannica, 
Ninth  Edition, " 

III.  That  an  injunction  issue  herein,  perpetually  enjoining  and 
restraining  defendant  herein.  The  Henry  G,  Allen  Company,  its  officers, 
agents,  servants  and  workmen,  from  in  any  form  or  manner,  directly 
or  indirectly,  reproducing,  and  from  printing  and  from  reprinting 
and  from  copying  and  from  in  any  form  or  manner,  directly  or 
indirectly,  offering  to  reproduce,  and  from  offering  to  print  and 
from  offering  to  reprint  and  from  offering  to  copy  and  from  in  any 
manner  whatsoever  offering  to  sell  any  copy  or  copies  whatsoever 
of  said  copyrighted  book  entitled  **  United  States,  Part  III,  Political 
Geography  and  Statistics,**  or  any  part  or  parts  thereof;  and  from 
directly  or  indirectly,  in  any  form  or  manner,  reproducing,  printing, 
reprinting,  completing,  copying,  executing,  finishing,  vending,  or 
selling,  and   from  directly  or  indirectly,  in  any  form  or  manner, 

1.  This  form  is  copied  from  the  records  in  the  case  of  Black  v.  Henry  G. 
Allen  Co.,  4^  Fed.  Rep.  61S. 
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offering  to  reproduce,  print,  reprint,  complete,  copy,  execute,  finish, 
vend  or  sell  any  copy  or  copies  whatsoever  of  the  book  or  publica- 
tion entitled  ^^ Encychpadia  Britannica^  Ninth  Edition^**  or  any 
other  book  or  publication  which  shall  contain  or  consist  in  part  of 
said  copyrighted  book  entitled  "  United  States^  Part  II I^  Pi>litical  * 
Geography  and  Statistics.**  But  nothing  herein  contained  shall  in  any 
wise  prohibit  the  sale  by  the  said  defendant  of  any  book  whatso- 
ever published  or  issued  by  the  owners  of  said  copyright  or  their 
representatives. 

IV.  That  the  complainants  do  recover  of  the  defendant  the  costs 
and  disbursements  of  this  suit. 

Wm,  K.  Tawnsendy  Judge. 

b.  For  Pennanent  Injnnetion  and  Direedng  Referenee  to  Master. 


K 


Form  No.  6369. 

(Precedent  in  Myers  v.  Callaghan,  5  Fed.  Rep.  735.) 

Caption  as  in  Form  No,  6368,)y 

'his  cause  coming  on  for  final  hearing  on  the  bill,  answers  and 
testimony,  and  the  court  being  fully  advised,  finds: 

That  the  complainant  is  the  owner  of  the  copyright  or  exclusive 
right  of  publication  of  the  volumes  described  in  said  bill  of  complaint, 
and  known  as  volumes  thirty-two  (S2\  thirty-three  (S3),  thirty-four  (S^)^ 
thirty-five  {S6),  thirty-six  (36),  thirty-seven  (37)y  and  thirty-eight  (38),  of 
the  Illinois  Reports, 

That  said  defendants  Bernard  Callaghan,  Andrew  Callaghan,  Andrew 
P,  Callaghan,  Sheldon  A,  Clark,  violated  said  copyright  of  said  com- 
plainant, as  to  said  volumes  32,  33,  34,  36, 36, 37,  as  38,  by  publish- 
ing, offering  for  sale,  and  selling  copies  thereof,  and  the  said  Marshall 
D.  Ewell  and  V,  B,  Denslow  in  editing  the  same. 

Wherefore,  it  is  ordered  and  decreed  that  all  said  defendants  be 
perpetually  enjoined  from  further  publishing  or  selling,  transferring 
or  removing,  any  of  said  books. 

And  as  it  does  not  appear  what  number  of  said  volumes  have  been 
published  by  said  defendants  Bernard  Callaghan,  Andrew  Callaghan, 
Andrew  P.  Callaghan,  and  Sheldon  A,  Clark,  or  the  value  of  said  com- 
plainant's volumes  before  the  illegal  publication  and  sale  by  the  said 
defendants  of  the  copies  thereof,  it  is  ordered  that  this  matter  be 
referred  to  Henry  IV,  Bishop,  one  of  the  masters  of  this  court,  to 
ascertain  and  report  what  number  of  each  of  said  volumes  have  been 
printed,  and  what  number  have  been  sold,  and  at  what  price,  by  said 
last  named  defendants,  and  that  the  defendants  Jast  named  may  be 
examined  in  regard  thereto,  and  that  they  may  be  required  to  produce 
their  account-books  and  papers,  and  that  said  master  also  ascertain 
and  report  what  was  the  market  value  of  each  of  said  books  of  com- 
plainant prior  to  the  said  illegal  publication  of  said  books  by  the 
defendants  last  named. 

And  also  what  was  the  actual  cost  or  value  of  reprinting  and  bind- 

1«  The  words  and  figures  to  be  supplied  within  [  ]  will  not  be  found  in  the 
reported  case. 
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ing  each  of  said  volumes;  and  that,  upon  the  making  of  such  report, 
said  complainant  have  leave  to  apply  for  a  further  order  in  regard  to 
the  damages  to  be  allowed  for  the  said  illegal  publication  and  sale  of 
said  volumes. 

And  the  solicitor  for  complainant  having  made  application  herein, 
upon  the  suggestion  that  since  the  filing  of  the  bill  in  this  cause  said 
defendants  last  named  have  proceeded  to  publish  and  sell  copies  of 
the  books  described  in  said  bill  as  volumes  numbers  ^P,  ^Jf,  ^,  ^S^ 
jH  45 j  and  46f  of  said  Jllinais  Reports^  and  upon  the  further  suggestion 
that  such  publication  is  in  violation  of  the  rights  of  said  complainant, 
it  is  ordered  that  he  have  leave  to  file  a  supplemental  bill  herein  in 
regard  thereto. 

[{Signature  as  in  Form  No,  6368.)]^ 

6.  Ii^Junetlon.^ 

Form  No.  6370.* 

The  President  of  the  United  States  of  America  to  The  Henry  G,  Allen 
Company^  your  officers,  agents,  servants  and  workmen,  Greeting: 
Whereas,  it  has  been  represented  to  us  in  our  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York^  in  the  Second  Cir- 
cuit,  on  the  part  of  fames  T  Blacky  Francis  Blacky  Adam  IV.  Black 
and  Francis  A,  Walker^  complainants,  that  they  have  lately  exhibited 
their  bill  of  complaint  in  our  said  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York^  against  you,  the  said  The 
Henry  G.  Allen  Company^  defendant,  to  be  relieved  touching  the  mat- 
ters therein  complained  of;  and  that  the  certain  copyright  having 
relation  to  and  being  for  a  certain  book  entitled  ^^  United  States^  Part 
Illy  Political  Geography  and  Statistics^*'  and  granted  to  Francis  A. 
Wdlher^  on  the  thirteenth  day  of  February ^  iSSSj  and  in  the  bill  of 
complaint  herein  mentioned,  is  a  lawful  copyright  secured  and  exist- 

1.  The  words  and  figures  to  be  sup-  S.  414;  Ingram  v.  Stiff,   5  Jur.   N.   S. 

plied  within  [  ]  will  not  be  found  in  the  947;  Buxton  v,  James,  5  DeG.  &  Sm.  80; 

reported  case.  Prince  Albert  v.  Strange,  2  DeG.  &  Sm. 

9.  For  writs  of   injunction,  and   re-  652;  Bogue  v,    Houlston,  16  Jur.  372; 

straining  orders  generally,  consult  the  Campbell  v.  Scott,  11  Sim.  31;  Colburn 

title  Injunction.  v,  Simms,  2  Hare  543;  Kelly  z/.  Morris, 

I^jmietioii  in  Engliih  Courts.  —  In  view  L.  R.  i  Eq.  697;  Morris  t/.  Ashbee,  L. 
of  the  present  international  copyright  R.  7  Eq.  34;  Tinsley  v.  Lacy,  32  L.  J. 
law,  the  practice  of  the  English  courts  Ch.  535;  Stannard  v.  Harrison.  Pemb. 
in  regard  to  enjoining  infringement  Judg.  (ist  ed.)  288;  Hotten  v.  News- 
becomes  of  some  interest.  Forms  for  agents,  etc.,  Co.,  i  Seton  (5th  ed.)  573; 
injunction  in  various  cases  of  infringe-  Kelly  v.  Hodge,  i  Seton  (5th  ed.)  572; 
ment  may  be  found  in  the  English  re-  Hole  v.  Bradbury,  12  Ch.  Dtv.  886; 
ports,  as  follows:  Smith  v.  Chatto,  23  W.  R.  290;  i  Seton 

Tonson   v.  Walker,   3    Swanst.    681;  (5th  ed.)  571;  Warne  v.  Lawrence,  i  Se- 

Lewis  V.  Fullarton,  2  Beav.  14;  Delf  v,  ton  (5th  ed.)  574;  Boucicault  v.  Ward,  I 

Delamotte,  3  Kay  &  J.   581;  Ward  v.  Seton  (5th  ed.)  575;  Pollard  v,  Moll,  i 

Beeton,     L.     R.     19   Eq.    211;     Hogg  Seton  (5th  ed.)  576;  Dicks  v.  Jackson, 

V.  Kirby,  8  Ves.  Jr.  215;  Ainsworth  v,  Pemb.  Judg.  (4th  ed.)  468;    Lewis  v, 

Bentley,  14  W.    R.   630;    Chappell  v,  Fullarton,  2  Beav.  6;  Faden  v.  Stock- 

Sheard,  2  Kay  &  J.  117;  Warne  r.  See-  dale,  8  Jur.  185,  note. 

bohm,  39  Ch.    Div.  82.     See  i   Seton  8.  This    form    is    copied    from   the 

(5th  ed.)  574;  Clement  t^.  Maddick,  i  record  in  the  case  of  Black  v.  Henry  G. 

GiS,  98;  Prowctt  V.  Mortimer,  2  Jur.  N.  Allen  Co.,  42  Fed.  Rep.  618. 
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ing  and  in  pursuance  of  the  statutes  of  the  United  States,  and  good 
and  valid  in  law,  whereby  there  was  secured  to  and  acquired  by  the 
said  Francis  A.  Walker^  his  heirs  and  assigns,  the  sole  liberty  of 
printing,  reprinting,  publishing,  completing,  copying,  executing,  fin- 
ishing and  vending  the  said  book  for  the  term  of  twenty-eight  years 
from  the  time  of  recording  the  title  thereof,  to  wit,  from  the  said 
thirteenth  ^^y  oi  February^  iS88;  and  that  you,  the  said  The  Henry 
G,  Allen  Company^  defendant  herein,  have  infringed  the  said  copyright 
and  the  rights  of  the  complainants  thereunder,  by  reproducing,  copy- 
ing, publishing  and  selling,  and  causing  to  be  reproduced,  copied, 
published  and  sold,  without  the  complainants'  consent,  copies  of  said 
copyrighted  book  entitled  ^^  United  States^  Part  Illy  Political  Ge- 
ography and  Statistics**  as  part  of  the  twenty-third  volume  of  a  certain 
book  or  publication  entitled  ^^ Encyclopedia  Britannica^  Ninth  Edition," 

Now  therefore,  we  do  strictly  command  and  perpetually  enjoin  you, 
the  said  The  Henry  G,  Allen  Company^  your  officers,  agents,  servants 
and  workmen,  under  the  pains  and  penalties  which  may  fall  upon  you 
and  each  of  you  in  case  of  disobedience,  that  you  forthwith  and  for- 
ever hereafter,  desist  and  refrain  from  in  any  form  or  manner,  directly 
or  indirectly,  offering  to  reproduce,  and  from  offering  to  reprint,  and 
from  offering  to  copy  and  from  in  any  manner  whatsoever  offering  to 
sell  any  copy  or  copies  whatsoever  of  the  said  copyrighted  book 
entitled  "  United  States,  Part  III,  Political  Geography  and  Statistics,**  or 
any  part  or  parts  thereof;  and  from  directly  or  indirectly,  in  any 
form  or  manner,  reproducing,  printing,  reprinting,  copying,  executing, 
finishing,  vending  or  selling,  and  from  directly  or  indirectly,  in  any 
,form  or  manner,  offering  to  reproduce,  print,  reprint,  complete,  copy, 
execute,  finish,  vend  or  sell,  any  copies  whatsoever  of  the  book  or 
publication  entitled  ^^ Encyclopcedia  Britannica,  Ninth  Edition,**  or  any 
other  book  or  publication  which  shall  contain  or  consist  in  part  of 
said  copyrighted  book  entitled  ^^  United  States,  Part  III,  Political 
Geography  and  Statistics**    But  nothing  herein  contained  shall  in  any- 
wise prohibit  the  sale  by  you,  the  said  The  Henry  G.  Allen  Comp^njf, 
of  any  book  whatsoever  published  or  issued  by  the  owners  of  said 
copjrright,  or  their  representatives. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
United  States  of  America,  at  the  city  of  New  York,  in  said  Southern 
District  of  New  York,  this  nineteenth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-three, 

(seal)  John  A.  Shields,  Clerk.     • 

Rowland  Cox, 

Complainants'  Solicitor. 

II.  ACTION  FOR  STATUTORY  PENALTIES. 

1.  On  Copies  of  Infringing  Photograpli. 

Form  No.  6371.' 

1.  This  complaint  is  copied  from  the  The  penalty  prescribed  by  this  sec- 
records  in  Falk  v,  Schumacher,  48  Fed.  tion  of  one  dollar  for  every  sheet  found 
Rep.  222.  The  action  is  brought  un-  in  possession  of  defendant  is  affixed 
der  U.  S.  Rev.  Stat.  (1878),  g  4^5.  only  when   the  sheets  are  .shown  to 
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Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Neuf  York, 

Benjamin  J.  Folk 

against 

Schumacher  and  Ettlinger, 

The  complainant  complains  and  alleges: 

First.  That  complainant  is  a  citizen  of  the  United  States  and  a 

resident  therein  and  resides  in  the  city,  county  and  state  of  New 

York  and  is  the  author,  inventor,  designer  and  proprietor  of  a  certain 

photograph  and  the  negative  thereof  known  as  and  entitled  ^^Fhoto- 

graph  No,  23  of  Lillian  Russell  by  B,  /.  Falk,  N  Y." 

Second.  That  before  the  publication  of  said  photograph  and  for 
the  purpose  of  copyrighting  the  same,  complainant,  in  conformity 
with  the  provisions  of  the  Revised  Statutes  of  the  United  States,  on 
the  twenty-sixth  day  of  February,  i&^P,  deposited  in  the  mail  addressed 
to  the  librarian  of  Congress  at  Washington,  District  of  Columbia,  a 
printed  copy  of  the  title  of  said  photograph  for  which  he  desired  a  copy- 
right, and  that  he  also,  within  ten  days^  from  the  publication  thereof, 
to  wit,  on  the  fourteenth  day  of  March,  iS89y  deposited  in  the  mail 
addressed  to  the  librarian  of  Congress  at  Washington,  District  of 
Columbia,  two  complete  printed  copies  of  such  photograph  of  the 
best  edition  issued,  and  at  the  time  of  mailing  such  printed  copy  of 
the  title  of  said  photograph,  he  forwarded  to  said  librarian  of  Con- 
gress at  Washington,  District  of  Columbia,  the  sum  of  fifty  cents 
for  recording  the  title  of  said  photograph,  and  that  said  librarian  of 
Congress  did  record  the  title  of  such  copyrighted  photograph  in  a 
book  kept  for  that  purpose  as  required  by  section  4957  of  the 
Revised  Statutes  of  the  United  States. 

Third.  That  complainant  gave  notice  of  his  copyright  of  said 
photograph  entitled  "  Fhotograph  No.  2S  of  Lillian  Russell  by  B,  J, 
Falk^  N,  F."  by  printing  and  inscribing  upon  some  portion  of  the 
face  or  front  of  each  of  the  several  copies  of  said  photograph  the 
following  words:  ''1889,  Copyrighted  by  B.  J.  Falk,  New  York:* 

Fourth.  And  complainant  having  in  all  things  complied  with  the 
conditions  and  provisions  of  the  Revised  Statutes  of  the  United 
States  in  such  case  made  and  provided,  as  aforesaid,  thereby  obtained 
a  copyright  of  the  United  States  for  said  photograph  in  due  form  of 
law,  and  there  was  granted  and  secured  to  him  and  he  had  sole  liberty 
of  printing,  reprinting,  publishing,  completing,  copying,  executing, 
finishing  and  vending  the  same  for  the  term  of  twenty-eight  years 
from  the  time  of  recording  the  title  thereof  by  the  librarian  of  Con- 
gress as  above  set  forth. 

Fifth.  On  information  and  belief  that  the  said  defendant  is  a  cor- 
poration created  and  existing  under  the  laws  of  the  state  of  New 
Yorky  having  its  principal  place  of  business  in  the  city  of  New  York 
and  does  a  general  lithographic  business;  that  said  defendant,  well 
knowing  the  premises  and  the  rights  so  secured  to  the  complainant, 
and  without  the  consent  of  complainant,  the  proprietor  of  said  copy- 
hare  been  discovered  or  detected  in  to  the  bringing  of  the  suit.  Bolles  v^ 
the  possessioa  of  the  defendant  prior    Outing  Co.,  45  U.  S.  App.  449. 

!•  See  supra^  note  2,  p.  471. 
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right,  first  obtamed  in  writing  signed  in  the  presence  of  two  or  more 
witnesses,  and  within  two  years  next  before  the  commencement  of 
this  action,  and  after  the  recording  of  the  title  of  said  photograph 
as  aforesaid,  did  engrave,  etch,  work,  copy,  print,  publish  and  import 
in  whole  and  in  part  copies  of  said  copyrighted  photograph  entitled 
as  aforesaid,  and  knowing  the  same  to  be  so  printed,  published  and 
imported,  did  sell  and  expose  to  sale  great  numbers  contrary  to  the 
statute  in  such  case  made  and  provided,  contrary  to  sections  4952 
and  4965  of  the  Revised  Statutes  of  the  United  States  and  to  the 
great  damage  of  the  complainant,  whereby  and  by  force  of  the 
statute  said  defendant  forfeited  to  the  complainant,  the  proprietor  of 
said  copyright,  every  sheet  thereof,  to  wit,  twenty  thousand  thereof  so 
sold  and  exposed  for  sale,  and  that  the  valu^  of  said  sheets  of  said 
copy  is  two  hundred  dollars.  And  that  by  reason  of  the  premises  said 
defendant  also  further  forfeited  one  dollar  for  every  sheet  of  the  same 
found  in  its  possession  either  printing,  printed,  copied,  published, 
imported  or  exposed  for  sale,  and  the  complainant  avers  that  there 
were  so  found  in  possession  of  the  defendant  at  the  time  of  the  com- 
mencement of  this  suit  twenty  thousand  of  such  copies,  whereby  there 
accrued  to  the  said  complainant  twenty  thousand  dollars,  for  the  aggre- 
gate of  which  said  several  sums,  to  wit,  for  the  sum  of  twenty  thou- 
sand two  hundred  dollars,  the  complainant  demands  judgment  against 
the  defendant  with  costs. 

Isaac  N.  Folk, 

Attorney  for  Complainant, 

5  Beekman  Street,  New  York  City. 
State  of  New  York,  \ 

City  and  County  of  New  York.  P^* 

Benjamin  J.  Falk^  being  duly  sworn,  deposes  and  says,  that  he  is 
plaintiff  in  this  action;  that  he  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof;  that  the  same  is  true  to  the  knowledge 
of  deponent,  except  as  to  the  matters  therein  stated  to  be  alleged 
on  information  and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

B.  /.  FaiL 

Sworn  to  before  me  this  first  day  of  Aprils  iS91. 

(seal)  F.  Goodwin^ 

Notary  Public,  N.  Y.  Co. 

2.  FoF  Falsely  Imprinting  Notice. 

Form  No.  6372.* 

Circuit  Court  of  the  Untied  States  for  the  Southern  District  of  New 
York. 

1.  This    form    is    copied    from    the  For   allegations    in  a   similar  case, 

records  in   Riflfney  v.  Raphael  Tuck,  where,    however,    the    matter  falsely 

etc.,  Co.,  77  Fed.  Rep.  173.     For  the  marked  was  not  subject  to  copyright, 

statute    under    which    this    action    is  see    Rosenbach  v.    Dreyfuss,    2  red. 

brought  see  26  U.  S.  Stat,  at  Large,  Rep.  217. 

p.   1 106.      See  also   the  complaint  in  In  ao  action  on  a  statute  of  this 

Rigney  v.  Dutton,  77  Fed.  Rep.  176.  character,  the  party  prosecuting  mast 
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WiUiam  /.  Rigmy^  \ 

against  >  Complaint. 

Raphael  Tuck  ^  Sons  Company,  ) 

The  plaintiff,  by  A.  Bell  Malcomson^  his  attorney,  complains  of  the 
defendant  and  says  as  follows: 

I.  That  plaintiff  is  a  citizen  of  the  United  States,  residing  in  the 
city  of  Brooklyn^  New  York^  and  is  entitled  to  recover,  from  defend- 
ant the  amounts  hereinafter  set  forth,  by  virtue  of  the  statutes  of 
the  United  States  in  such  case  made  and  provided,  the  facts  in  rela- 
tion to  which  are  hereinafter  stated. 

II.  That  defendant  is  a  corporation  formed  under  the  laws  of  the 
state  of  New  York  and  carrying  on  the  business  in  the  city  of  New 
York  and  elsewhere  of  printing  and  publishing  books,  prints  and 
other  articles. 

III.  That  as  a  first  cause  of  action,  upon  information  and  belief, 
plaintiff  alleges  that  heretofore  and  on  or  about  the  first  day  of  Mayy 
i89^,  the  defendant,  at  the  city  of  New  York^  in  the  state  of  New 
Yorkj  did  publish  and  issue  a  certain  book  entitled  "  Father  Tuck*s 
Nursery  Rhymes"  and  in  and  upon  said  book  did  knowingly  insert 
and  impress  a  false  and  untruthful  notice  that  the  same  was  copy- 
righted, which  notice  was  in  the  following  words:  "  Copyright  1896 
by  Raphael  Tuck  dr*  Sons,  Ltd."^ 

allege  every  fact  necessary  to  make  fendant  made  of  the  nodce  of  copyright 

out  his  title  and  his  competency  to  sue.  was  not  the  proper  use  which  it  might 

Ferrett  v,  Atwill,  i  Blatchf.  (U.  S.)  151.  have  made.     The  allegations  in  regard 

1.  The  penalty  imposed  by  section  to  the  untruthfulness  of  the  notice  and 
II  of  the  Copyright  act  of  February  3,  wrongful  use  which  the  defendant 
183T  (4  U.  S.  Stat,  at  Large,  438),  for  made  of  it  state  the  case  in  the  Ian- 
putting  the  imprint  of  a  copyright  guage  of  the  statute,  and  recite  the 
upon  a  work  not  legally  copyrighted,  facts  which  constitute  a  statutory  cause 
and  given  by  the  act  to  '*  the  person  of  action,  and  it  was  not  necessary  for 
who  shall  sue  for  the  same,"  cannot  the  pleader  to  negative  all  the  sup- 
be  recovered  in  the  name  of  more  than  posable  matters  of  defense.  The  second 
one  person.  And  a  declaration  for  ground  of  demurrer  is  that  the  com- 
such  penalty  in  the  name  of  two  per-  plaint  does  not  allege  that  the  fictitious 
sons  is  bad  on  general  demurrer.  Fer-  notice  was  inserted  or  impressed  at 
rett  V.  Atwill,  i  Blatchf.  (U.  S.)  151.  any  particular    place,   and    that,    for 

%,  The  allegations  of  this  paragraph  aught  that  appears,  the  book   might 

were  held  sufficient  on  demurrer,  the  have  been  printed  in  Canada  and  have 

court  ruling  as  follows:  been  brought  here  for  sale.     The  com- 

"The  first  ground  of  the  demurrer  is  plaint  alleges  that  at  the  city  of  New 

that  the  use  which  is  alleged  to  have  York  the  defendant  did  publish  and 

been  made  of  the  notice  of  copyright  is  issue  a  book,  called   *'  Father  Tuck's 

consistent  with  a  proper  use  of  such  Nursery  Rhvmes,"  and  did  knowingly 

notice,  and  that  it  is  not  alleged  with  insert  and  impress  in  and  upon  said 

*  sufficient    clearness    to    have    been    a  book  false  and  untruthful  notice.     The 

wrongful   use.     For  example,  a  book  obvious  meaning  of  the  allegations  is 

may  be  made  up  of  a  quantity  of  maps,  that  the  publication  and  insertion  of 

or  of  musical  compositions,  or  of  en-  the  notice  was  at  the  city  of  New  York, 

gravings  or  photographs,  each  one  of  The  assertion  contained  in  the  whole 

which  was,  before  they  were  embodied  complaint  is   that    the    defendant,   at 

in  book  form,  the  subject  of  a  separate  New  York,  published  a  book  which  it 

copyright,  and  is  entitled  to  a  copy-  had  not  copyrighted,  and  in  or  upon 

right  notice.     The  position  of  the  de-  which  it   knowingly  inserted  a   false 

fendant  is  that  it  does  not  appear  in  notice  of  copyright.     The  third  groi^nd 

the  complaint  that  the  use  which  the  de-  of  demurrer  is  that  the  complaint  does 
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IV.  That  the  said  book,  being  a  proper  subject  of  a  copyright,  was 
not  copyrighted  by  the  said  ^^  Raphael  Tuck  &*  Sons^  Ltd,"  or  by 
^^ Raphael  Tuck  ^  Sons  Company^**  or  by  the  defendant  [or  by  any 
other  person  or  persons  and  assigned  to  defendant]  ;^  and  that  the 
notice  impressed  thereon  by  defendant  was  and  is  false  and  contrary 
to  the  statutes  of  the  United  States  in  such  case  made  and  provided, 
and  more  particularly  to  section  4963  of  the  Revised  Statutes  of  the 
United  States. 

V.  That  by  reason  of  the  premises  and  by  force  of  the  statute  in 
such  case  made  and  provided,  and  more  particularly  section  4963  of 
the  Revised  Statutes  of  the  United  States,  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  from  the  defendant  the  sum  of 
one  hundred  do\\2iTs  forfeited  as  aforesaid  by  virtue  of  said  statute^ 
the  said  one  hundred  dollars  being  part  and  parcel  of  the  sum  herein 
demanded. 

VI.  That  as  a  second  cause  of  action,  upon  information  and  belief^ 
plaintiff  alleges,  that  heretofore  and  on  or  about  the  fifteenth  day  of 
May^  iS96,  the  defendant,  at  the  city  of  JVeiif  Yorky  in  the  state  of 
J\rew  York,  did  publish  and  issue  a  certain  book  entitled  ^'Father 
Tuck's  Nursery  Rhymes**  and  in  and  upon  said  book  did  knowingly 
insert  and  impress  a  false  and  untruthful  notice  that  the  same  was 
copyrighted,  which  notice  was  in  the  following  words:  ^^Copyright 
1896  by  Raphael  Tuck  dr*  Sons,  Ltd."^ 

VII.  That  the  said  book,  being  a  proper  subject  of  a  copyright, 
was  not  copyrighted  by  the  said  ^^Raphael  Tuck  &*  Sons,  Ltd."  or  by 
^^Raphael  Tuck  &*  Sons  Company"  or  by  the  defendant  [or  by  any 
other  person  or  persons  and  assigned  to  defendant];^  and  that  the 
notice  impressed  thereon  by  defendant  was  and  is  false  and  contrary 
to  the  statutes  of  the  United  States  in  such  case  made  and  provided, 

not  allege  that  the  false  notice  was  in-  fendant  had  not  obtained  a  copyright* 
serted  on  the  title-page  or  the    pag^  There  is  an  averment  that  the   book 
immediately  following.     Section   4963  was  not  copyrighted  by  the  defendant 
does  not  seem  to  require  that  the  false  corporation  under  either  of  its  names, 
notice  must  be  inserted   upon  one  of  but  that  allegation  is  not  equivalent  to 
the  pages  named  in  section  4962.     It  the  averment  that  it  had  not  obtained  a 
is  true  that  the  owner  of  the  copyright  copyright.  If  the  book  was  copyrighted, 
cannot  maintain  an  action  for  infringe-  and  if  the  defendant  was  the  owner  of 
ment  unless  he  inserted  his  notice  at  a  the  copyright  by  assignment,  such  a 
specified  place,  but  it  does  not  appear  state  of  facts  was  consistent  with  the 
from  section  4963  that  a  false  notice  of  averments  of  the  complaint.     It  is  true 
copyright  cannot  be  punished  if  it  is  that  there  is  an  averment  that  the  de- 
placed  upon  the  second  page  after  the  fendant  inserted  a  false  and  untruthful 
titl6-page,  or  is  placed  upon  the  cover  notice  that  the  book  was  copyrighted, 
of  the  book,   and  is  only  punishable  *  which    notice  was   in   the   following 
when  placed  upon  the  title-page  or  the  words,'    etc. ;   but    when    the   pleader 
page  which  immediately  follows.     The  states    wherein    the    falsehood    con- 
language  of  the  section  is  more  broad,  sisted  he  does  not  state  that  it  consisted 
and  seeks  to  prevent  the  insertion  of  a  in  the  fact  that  the  book  was  not  copy- 
false  notice  *  in  or  upon '  a  book."  righted,  but  that  it  was  not  copyrighted 
1.  The  addition  of  the  words  enclosed  by  the  corporation  which  was  mentioned 
by  [  ]  remedies  the  only  objection  to  the  in  the  notice.     The  objection  is  a  nar- 
complaint    sustained    by    the    circuit  row  one,  but  it  should  be  removed  by 
court.    On  this  point  the  court  ruled:  amendment." 
**  An  other  objection  to  the  complaint  is  9.  See  supra^  note  9,  p.  503. 
that  there  is  no  averment  that  the  de- 
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and  more  particularly  to  section  4963  of  the  Revised  Statutes  of  the 
United  States. 

VIII.  That  by  reason  of  the  premises  and  by  force  of  the  statute 
in  such  case  made  and  provided,  and  more  particularly  section  4963 
of  the  Revised  Statutes  of  the  United  States,  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  from  the  defendant  the  sum  of 
one  hundred  dollars  forfeited  as  aforesaid  by  virtue  of  said  statute, 
the  said  one  hundred  dollars  being  part  and  parcel  of  the  sum  herein 
demanded. 

IX.  That  as  a  third  cause  of  action,  upon  information  and  belief, 
plaintiff  alleges  that  heretofore  and  on  or  about  the  ^rj/ day  of  y««^, 
18^,  the  defendant,  at  the  city  of  New  Yorh,  in  the  state  of  New 
Yorky  did  publish  and  issue  a  certain  book  entitled  ^'^ Father  Tucks 
Nursery  Rhymes y*  and  in  and  upon  said  book  did  knowingly  insert 
and  impress  a  false  and  untruthful  notice  that  the  same  was  copy- 
righted, which  notice  was  in  the  following  words:  ^^Copyright  1896  by 
Raphael  Tuck  fer*  Sans,  Ltdr^ 

X.  That  the  said  book,  being  a  proper  subject  of  a  copyright,  was 
not  copyrighted  by  the  said  ^^Raphael  Tuck  &*  Sons,  Ltd,**  or  by 
^^Raphael  Tuck&*  Sons  Company,**  or  by  the  defendant  [or  by  any 
other  person  or  persons  and  assigned  to  defendant]  ;^  and  that  the 
notice  impressed  thereon  by  defendant  was  and  is  false  and  contrary 
to  the  statutes  of  the  United  States  in  such  case  made  and  provided, 
and  more  particularly  to  section  4963  of  the  Revised  Statutes  of 
the  United  States. 

XI.  That  by  reason  of  the  premises  and  by  force  of  the  statute 
in  such  case  made  and  provided,  and  more  particularly  section  4963 
of  the  Revised  Statutes  of  the  United  States,  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  from  the  defendant  the  sum  of 
one  hundred  dollars,  forfeited  as  aforesaid  by  virtue  of  said  statute, 
the  said  one  hundred  dollars  being  part  and  parcel  of  the  sum  herein 
demanded. 

XII.  That  as  a  fourth  cause  of  action,  upon  information  and  belief, 
plaintiff  alleges  that  heretofore  and  on  or  about  the  fifteenth  day  of 
June,  1^96,  the  defendant,  at  the  city  oi  New  York,  in  the  state  of 
New  York,  did  publish  and  issue  a  certain  book  entitled  ^^  Father 

Tuck*s  Nursery  Rhymes,**  and  in  and  upon  said  book  did  knowingly 
insert  and  impress  a  false  and  untruthful  notice  that  the  same  was 

copyrighted,  which  notice  was  in  the  following  words:  ^^  Copyright 
1896  by  Raphael  Tuck  dr*  Sons,  Ltd,**^ 

XIII.  That  the  said  book,  being  a  proper  subject  of  a  copyright, 
was  not  copyrighted  by  the  said  ^^^ Raphael  Tuck  &*  Sons,  Ltd.,**  or  by 
"  Raphael  Tuck  &*  Sons  Company,**  or  by  the  defendant  [or  by  any 
other  person  or  persons  and  assigned  to  defendant];'  and  that  the 
notice  impressed  thereon  by  defendant  was  and  is  false  and  contrary 
to  the  statutes  of  the  United  States  in  such  case  made  and  provided, 
and  more  particularly  to  section  4963  of  the  Revised  Statutes  of  the 
United  States. 

XIV.  That  by  reason  of  the  premises  and  by  force  of  the  statutes 

1*  See  s^pra,  note  a,  p.  503.  8,  See  su^a,  note  i,  p.  504. 
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in  such  case  made  and  provided,  and  more  particularly  section  4963 
of  the  Revised  Statutes  of  the  United  States,  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  from  the  defendant  the  sum  of 
one  hundred  dollars,  forfeited  as  aforesaid,  by  virtue  of  said  statute, 
the  said  one  hundred  dollars  being  part  and  parcel  of  the  sum  herein 
demanded. 

XV.  That  as  a  iifth  cause  of  action,  upon  information  and  belief, 
plaintifif  alleges  that  heretofore  and  on  or  about  the  twenty-fifth  day 
oi  June^  i89§,  the  defendant,  at  the  city  oi  New  York,  in  the  state  of 
New  York,  did  publish  and  issue  a  certain  book,  entitled  ^^  Father 
Tucks  Nursery  Rhymes*'  and  in  and  upon  said  book  did  knowingly 
insert  and  impress  a  false  and  untruthful  notice  that  the  same  was 
copyrighted,  which  notice  was  in  the  following  words:  *^^  Copyright 
1896  by  Raphael  Tuck  dr*  Sons,  Ltd"^ 

XVI.  That  the  said  book,  being  a  proper  subject  of  a  copyright, 
was  not  copyrighted  by  the  said  ^^  Raphael  Tuck  6*  Sons,  Ltd."  or  by 
^^  Raphael  Tuck  &*  Sons  Company,**  or  by  the  defendant  [or  by  any 
other  person  or  persons  and  assigned  to  defendant]  ;^  and  that  the 
notice  impressed  thereon  by  defendant  was  and  is  false  and  contrary 
to  the  statutes  of  the  United  States  in  such  case  made  and  provided, 
and  more  particularly  to  section  4963  of  the  Revised  Statutes  of  the 
United  States. 

XVII.  That  by  reason  of  the  premises,  and  by  force  of  the  statutes 
in  such  case  made  and  provided,  and  more  particularly  section  4963 
of  the  Revised  Statutes  of  the  United  States,  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  from  the  defendant  the  sum  of 
one  hundred  dollars  forfeited  as  aforesaid  by  virtue  of  said  statute, 
the  said  one  hundred  dollars  being  part  and  parcel  of  the  sum  herein 
demanded. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  oifive  hundred  dollars,  together  with  the  costs  of  this  action. 

A,  Bell  Malcomson,  Attorney  for  Plaintiff. 
State  of  New  York,  \ 

City  and  County  of  New  York,  \  ^^' 

William  J.  Rigney,  being  duly  sworn,  deposes  and  says:  That  he 
is  the  plaintiff  herein;  that  he  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  those  matters  therein  stated  to  be  alleged 
on  information  and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

William  J,  Rigney. 
Subscribed  and  sworn  to  before  me  this  first  day  of  July,  iZ96, 

Edmund  Congar  Brown, 

Notary  Public,  Kings  Co. 

III.  ACTION  FOR  VIOLATION  OF  COMMON-LAW  RIGHT  IN 

UNPUBUSHED  MANUSCRIPT. 

Form  No.  6373.* 

1.  See  supra^  note  2,  p.  503.  records  in  Press  Pub.  Co.  v.  Monroe. 

9.  See  supra^  note  i,  p.  5C4.  164  U.  S.  105.     It  will  not  be  found  in 

S.  This  complaint  is  taken  from  the    the  reported  case. 
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\Circu%t  Court  of  the  United  States  for  the  Southern  District  of 
New  York, 

Harriet  B.  Monroe^  plaintiff,  ) 

against  >  Complaint 

The  Press  Pubiishtng  Co,^  defendant.  \ 

The  complainant,  by  George  H.  Yeamauy  her  attorney,  complains 
of  the  defendant  and  says  as  follows:]^ 

Now,  and  at  all  the  times  hereinafter  to  be  mentioned,  the  plaintiff  is 
and  has  been  a  citizen  of  the  state  of  Illinois^  and  a  resident  therein, 
to  wit,  in  the  city  of  Chicago, 

The  defendant  now  is  and  at  all  the  times  hereinafter  to  be  mentioned 
has  been  a  citizen  of  the  state  of  New  York^  and  a  resident  therein, 
to  wit,  in  the  city  of  New  York^  that  is  to  say,  the  defendant  is  and 
at  all  times  aforesaid  has  been,  a  corporation  aggregate,  created  and 
existing  by  force  of  and  under  the  laws  of  the  aforesaid  state  of  New 
Yorky  and  doing  business  therein,  and  having  its  chief  place  of  busi- 
ness in  the  aforesaid  city. 

The  business  of  this  defendant  now  is  and  at  all  the  times  herein- 
after to  be  mentioned  has  been  that  of  editing,  publishing,  selling 
and  distributing  a  news-sheet  or  news-paper,  called  the  World,  Now 
and  at  all  times  aforesaid,  and  for  many  years  past,  this  news- paper 
has  had  a  very  large  and  widely  extended  circulation,  particularly  it 
has  and  has  had  a  great  number  of  purchasers  and  readers  in  the 
city  of  Chicago. 

Prior  to  September^  i8P^,  this  plaintiff  had  composed  and  written 
out  in  manuscript,  but  had  not  published,  a  certain  lyrical  ode  or 
song,  the  work  of  her  intellect  and  imagination,  which  was  of  value 
to  her  as  a  literary  product.  On  or  about  the  twenty-third  of  Septem- 
ber aforesaid,  a  certain  society  or  committee  styled  the  •*  Committee  on 
Ceremonies  of  the  World* s  Columbian  Exposition**  and  composed  of 
certain  members  of  the  Chicago  Directory  and  certain  members  of 
the  National  Commission,  the  two  bodies  jointly  governing  said 
exposition,  made  an  agreement  with  the  plaintiff,  wherein  and 
whereby,  for  a  good  consideration,  they  were  licensed  by  her  to  use 
and  were  given  exclusive  use  of  said  ode  for  the  following  purposes, 
and  these-  only:  That  is  to  say,  to  have  the  same  read  or  declaimed 
or  sung,  or  partly  read  and  partly  sung,  on  the  public  occasion  of 
the  dedicatory  ceremonies  of  the  World's  Columbian  Exposition, 
which  ceremonies  were  to  be  performed  in  the  city  of  Chicago^  on  the 
twenty-first  day  of  October  next  thereafter. 

This  exclusive  right  of  use  was  limited  by  the  occasion  aforesaid, 
and  by  the  time  and  place  aforesaid. 

The  general  ownership  of  the  literary  product  remained  in  the 
plaintiff,  who  had  the  right  of  unlimited  publication  from  and  after 
the  date  aforesaid  and  the  right  of  publication  or  of  representation 
on  said  twenty-first  day  of  October  in  other  cities  than  Chicago, 

The  right  of  publication  and  of  public  representation  was  of  great 
Talue  to  this  plaintiff,  not  only  because  the  ode  was,  in  itself,  a  pro- 

1.  The  matter  within  [  ]  does  not  appear  in  the  printed  record  of  the  case, 
Imt  has  been  added  to  render  the  form  complete. 
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duction  worthy  to  bestow  honor  and  profit  upon  its  author,  but 
because  it  had  been  greatly  distinguished  in  having  been  chosen  as 
the  commemorative  ode  to  be  read  and  sung  on  an  occasion  of  such 
celebrity  as  were  the  dedicatory  ceremonies  of  the  Columbian 
Exposition. 

The  ode  had  been  composed  or  written  months  before,  and  as 
early  as  May  preceding.  During  the  ten  days  preceding  the  twenty- 
third  day  of  September  aforesaid,  the  date  when  the  plaintiff  granted 
the  aforesaid  license  to  the  Columbian  committee,  she  delivered  to 
the  same  the  manuscript  of  her  ode,  for  the  purposes  expressed  in 
the  contract  of  license,  and  with  the  injunction  that  the  manuscript 
should  be  held  secret,  in  order  that  the  plaintiff's  right  of  property 
in  the  literary  product  should  be  preserved  inviolate,  and  especially 
that  premature  publication  should  be  avoided.  The  utmost  care  was 
taken  both  by  the  plaintiff  and  by  the  committee  on  ceremonies  to 
prevent  or  forestall  piratical  attempts  on  the  part  of  news-papers. 

Nevertheless,  this  defendant,  through  its  agents  and  servants, 
some  time  between  September  i.^  and  September  23 ^  i8Pj&,  got  access 
to  the  room  or  rooms  of  this  committee,  and  stole  or  otherwise  un- 
lawfully procured  the  manuscript  aforesaid,  or  a  copy  thereof,  and 
sent  the  same  to  its  publication  bureau  in  the  city  of  New  York, 

As  soon  as  it  was  made  known  to  the  plaintiff  that  the  World 
possessed  a  copy  and  intended  to  publish  the  poem,  she  sent  or 
caused  to  be  sent  to  the  World  office  in  the  city  of  New  York^  that  is 
to  say,  to  the  chief  bureau  of  the  defendant,  where  its  editors  and 
publishers  and  responsible  officers  were,  and  to  all  other  news-papers 
in  correspondence  with  said  Associated  Press ^  a  message  by  way  of 
the  telegraph,  which  message  distinctly  announced  that  this  ode,  and 
every  manuscript  copy  thereof,  were  the  exclusive  property  of  the 
author;  that  it  would  be  a  gross  violation  of  the  author's  rights  to 
prematurely  publish  the  same,  and  other  cautions  of  the  same  import. 
This  message  was  received  by  the  defendant,  which  quickly  acknowl- 
edged the  same,  utterly  defying  the  plaintiff's  right  and  saying  in 
part  what  follows: 

'*  We  (that  is,  the  defendant)  will  take  our  chances  on  it.  Explain 
to  her  (this  plaintiff)  that  the  World  could  not  miss  an  opportunity 
to  give  the  public  such  a  grand  poem." 

Accordingly,  on  September  25th  aforesaid,  this  defendant  published, 
in  what  is  styled  a  "  Sunday  Edition^'  the  aforesaid  ode,  or  what  pur- 
ported to  be  the  same,  to  the  great  and  irreparable  harm  of  the 
jplaintiff,  to  wit,  there  appeared  at  the  head  of  the  first  column,  on 
the  first  page  of  the  aforesaid  '*  Sunday  Edition "  an  announcement 
which  read  as  follows: 

"  The  World's  Fair  Ode. 

A  Tribute  to  Columbia  which  will  be  Read  and  Sung  at  the  Dedi- 
cation Ceremonies." 

This  was  followed  by  what  purported  to  be  an  analysis  of  the 
poem,  which  analysis  was  grotesquely  incorrect  and  calculated  to 
produce  a  false  and  even  ludicrous  impression  of  the  work.  Next 
followed  the  aforesaid  ode,  or  rather  a  caricature  of  it,  through 
nearly  four  columns  of  the  printed  sheet.    This  piratical  publication 
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contained  no  less  than  sixty-two  errors,  some  of  them  so  important 
as  to  make  portions  of  the  poem  appear  meaningless. 

This  piratical  publication  appeared  nearly  one  month  before  the 
occasion  of  the  public  ceremonies  in  Chicago,  It  was  published 
throughout  the  whole  country,  as  was  hereinbefore  alleged,  on  the 
twenty-fifth  day  of  September,  On  this  day,  as  defendant  itself  boasted, 
there  was  a  sale  of  one-half  million  of.  copies  of  its  journal. 

As  a  consequence  of  this  piratical  and  premature  publication,  the 
rehearsal  of  the  ode  on  the  anniversary  festival  awakened  much  less 
interest  than  it  would  otherwise  have  done,  and  the  ode  itself  was 
much  less  favorably  received  than  it  would  have  been,  if  it  had  been 
correctly  presented  for  the  first  time  on  so  distinguished  an  occasion. 
This  result  was  emphasized  and  deepened  by  the  fact  that  the  pub- 
lication was  so  full  of  errors  that,  in  itself,  it  reflected  upon  the 
original  work  great  discredit. 

Another  consequence  of  the  defendant's  misdeeds  was  that  the 
plaintiff  was  deprived  of  opportunity  to  license  the  reading  or  singing 
of  the  ode  in  other  large  cities  than  Chicago  on  the  same  anniversary 
and  on  subsequent  days,  because  the  acts  of  the  defendant  herein 
complained  of  had  made  the  ode  common  property.  The  aforesaid 
wrongful  acts  of  the  defendant  have  deprived  the  plaintiff  of  gains 
she  would  otherwise  have  received  in  the  sale  of  her  ode. 

These  aforesaid  wrongful  acts  have  also  afflicted  damage  upon  the 
plaintiff's  reputation  as  an  author.  Prior  to  the  date  of  the  aforesaid 
piratical  publication  she  had  written  and  published  many  essays,  both 
in  prose  and  verse,  and  she  enjoyed  a  favorable  and  worthy  reputa- 
tion, some  of  her  poems  having  been  published  and  widely  circulated. 

As  a  further  element  of  damages,  this  plaintiff  insists  that  the 
printing  and  publication  aforesaid,  and  the  false  descriptive  sketch, 
and  the  absurd  analysis  of  the  poem  which  accompanied  it,  was 
a  wilful,  wanton,  defiant  and  unlawful  trespass  on  the  rights  of  this 
plaintiff. 

Over  this  offensive  and  vulgar  notoriety,  which  was  thus  flagrantly 
thrust  upon  her,  the  plaintiff  was  subjected  to  much  shame  and  mor- 
tification and  great  personal  annoyance. 

Wherefore,  the  plaintiff  alleges  damages  in  the  sum  of  twenty-five 
thousand  dollars,  and  prays  that  she  may  have  judgment  against  the 
defendant  to  the  amount,  besides  costs. 

\George  H.  Yeaman^ 

Attorney  for  Plaintiff.]^ 

[{VerificaHon,)Y 

1.  The  matter  within  [  ]  does  not  9.  For  form  of  verification  to  com- 
appear  in  the  record  of  the  case,  but  plaint  in  the  United  States  circuit 
luM  been  added  to  complete  the  form,    court  consult  the  title  Verifications. 
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CORAM  VOBIS. 

See  the  tiiU  ERROR,  WRIT  OF. 


CORONER'S  INQUESTS. 

By  Francis  X.  Hbnnessy. 

I.  certifigate  that  Inquest  is  Unnbgessart,  510. 

1.  By  Coromr^  ^10. 

9.  By  Medical  Examiner^  511. 

II.  Venire,  511. 

III.  SUBPCENA,  514. 

IV.  EXAMINATION  OF  WITNESS,  516. 
V.  INQUISITION,  516. 

VL  WARRANT  OF  ARREST,  519. 
VII.  WARRANT  OF  COMMITMENT,  521. 

CROSS-REFERENOEa 

For  Forms  connected  with  the  subject  of  Bail  and  Recognizance^  see  the 

title  BAIL  AND  RECOGNIZANCE,  vol.  3,  p.  i. 
For  Forms  of  Pleadings  in  Actions  on  a  Bail  Bond  or  Recognizance,  see 

the  title  BONDS  AND  UNDERTAKINGS  ^ACTIONS 

ON),  vol.  3,  p.  528. 
For  matters  of  Practice,  see  the  title  CORONER* S  INQUESTS^ 

5  Encyclop-«dia  OF  Pleading  and  Practice,  p.  38. 

L  CERTIFIGATE  THAT  INQUEST  IS  UNNECESSARY. 

1  •  By  Coroner. 

m 

Form  No.  6374. 
(N.  J.  Gen.  Stat.  (1895),  p.  898,  §  6.) 

I,  John  Smith,  one  of  the  coroners  of  the  county  of  Bergen,  having^ 
notice  of  the  death  oi  JohnDoe^  and  having  viewed  the  dead  body  of 
the   said  John  Doe,   and   made  inquiry  respecting  his   death,    do 
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hereby  certify,  that  I  am  satisfied  no  guilt  attaches  to  any  person 
or  persons  by  reason  of  the  said  death,  and  that  an  inquest  is 
unnecessary.^ 

John  Smithy  Coroner. 

2.  By  Hedleal  Examiner. 

Fonn  No.  6375. 
(Conn.  Gen.  Stat.  (1888),  g  2006., 

I,  the  undersigned,  John  Smithy  medical  examiner,  having  notice  of 
the  death  oi  John  Doe^  a  white  (or  colored)  male,  twenty-three  ytB.TS 
old,  late  of  the  city  of  Bangor^  state  of  Maine^  who  on  the  eighth 
day  of  May^  a.  d.  i897,  was  found  dead  (or  died)  in  the  town  of 
Aftiidlesex^  having  viewed  the  body  of  said  deceased,  and  made 
immediate  inquiry  concerning  his  death,  do  hereby  certify  that  said 
John  Doe  died  in  Middlesex  on  th^  eighth  day  of  May,  a.  d.  i8P7,  from 
natural  cause,^  and  that  I  am  satisfied  that  the  said  death  was  not 
caused  by  the  criminal  act,  omission  or  carelessness  of  any  other 
person  or  persons,  and  that  an  inquest  is  unnecessary.  In  accordance 
with  the  statute  I  have  delivered  the  body  of  said  deceased  to  his 
friends  (or  to  the  town  authorities)  for  burial. 

Dated  May  8,  iS97. 

John  Smithy  Medical  Examiner. 

II.  VENIRE.^ 

Form  No.  6376. 
(Fla.  Rev.  Stat.  (1892),  p.  913.) 

State  of  Florida,  \ 
Leon  County.        J 

In  the  name  of  the  State  of  Florida  —  To  any  constable  of  said  county : 
Whereas,  I  have  been  notified  that  the  dead  body  of  John  Doe  is 

1.  In  cases  where  it  shall  have  be-  in  its  identification,  always  stating  sex, 

come  necessary  for  the  coroner  to  bury  color,   apparent  age,  color  and  cut  of 

the  dead  body,  the  certificate  shall  con-  hair,    beard,   color    of  eves,   and    all 

tinue  and  say,  **  That  the  said  deceased  special  marks  or  deformities  of  body, 
has  no    friends    who    appear  to    take        4.  Or  suicide  or  accident,  as  the  case 

charge  of  and  bury  his  (or  her)  body,  may  be,  stating  manner  of  suicide  or 

nor.  as  I  can  ascertain,  has  he  (or  she)  nature  of  accident, 
left  property,  sufficient  and  within  reach        6.  Saquisites  of  Venire. —  The  form  of 

of  the  overseers  of  the  poor,  to  defray  venire  prescribed  in  various  states  is 

the  expenses  thereof;  I  have  therefore  substantially  like  that  set  out  infra^ 

buried  the  same."  Forms  Nos.  6376  to  6379.     ^^^  statutes 

9.  This  certificate  must  be  mailed  or  relating  to  the  venire  see  as  follows: 
delivered    to  the  county  coroner    im-        Arizona, —  Pen.  Code  (1887),  §  2309. 
mediately  after  the  medical  examiner        California, —  Pen.  Code  (1897),  §  1 510. 
is  satisfied  that  the  death  has  not  been         Colorado.  —  Mills'  Anno.  Stat.  (1891), 

caused  by  the  fault  of  another.     Conn.  §  870. 
Gen.  Stat.  (1888),  g  2006.  Connecticut.  ^  Q^ti,    Stat.    (1888),   § 

8.  Or,  if  an  unknown  person,  state  2009. 
that    fact  and    carefully  describe    the        Delaware.  —  Laws  (1803),  p.  261. 
body,  its  clothing,  and  articles  found        Florida,  —  Rev.  Stat.  (1892),  §  3011. 
on  or  near  it  which  may  be  of  service        Idaho. —  Rev.  Stat.  (1887),  §  8377. 
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lying  at  {Here  describe  the  place  where  the  body  is  found),  in  said 
county,  and  I  have  good  reason  to  believe  that  his  death  was  caused 
by  the  criminal  act  or  negligence  of  another  {Here  set  out  the  grounds 
of  such  opinion)'^  you  are  hereby  required  to  forthwith  summon  a  jury 
of  good  and  lawful  men  of  said  county,  not  less  than  six  in  all,  to 


Illinois,  —  Starr  &  C.  Anno.  Stat. 
(1896),  p.  981,  par.  13. 

Iowa,  —  Code  (1897),  §  515. 

Kansas.  —  Gen.  Stat.  (1889),  §  1780. 

Kentucky.  —  Stet.  (1894),  §  528. 

Maim.  —  Rev.  Stat.  (1883).  c.  139,  §  i. 

Maryland.  — Pub.  Gen.  Laws  (1888). 
art.  22. 

Michigan.  —  How.  Anno.  Stat.  (1882), 

§§9584,9595-  ^^     ^ 

Mississippi. — Anno.  Code  (1892),  §  8x6. 

Missouri.  —  Rev.  Stat.  (1889),  S  2442. 

Montana.  —  Pen.  Code  (1895),  §  2790. 

Nebraska.  —  Comp.  Stot.  (1897),  §§ 
2198,  2199. 

Nevada.  — G^Ti.  Stat.  (1885),  §   2256. 

New  Hampshire. -^Pvib.  Stat.  (1891), 
c.  262*  ^  3. 

New' Jersey. —  Gen.   Stat.   (1895),    p. 

898,  §  7. 

North  Carolina.  — Code  (1883)  §  657. 

North  Dakota.  —  Rev.  Codes  (1895), 

§§  2009.  2010. 


Maine,  —  Rev.  Stat.  (1883),  c.  139,  §  3. 
Michigan,  —  How.  Anno.  Stat.  (1882), 

,  9585.  9595. 

Mississippi. — Anno.  Code  (1892),  §819. 

Missouri.  —  Rev.  Stat.  (1889),  §  2446. 

Montana.  —  Pen.  Code  (1895),  §  2791. 

Nebrcuka. — Comp.  Stat.  (1897J,  9  2201. 

Nevada.— Gen.  Stat.  (i885)«  §  2258. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  262,  §  7. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
899,  §  10. 

North  Carolina.  — Code  (1883),  §  657. 

North  Dakota.  — Key.  Codes  (1895), 
g  201 1. 

Oregon,  —  Hill's  Anno.  Laws  (1892), 
§  1661. 

South  Carolina,  —  Crim.   Stat.  (1893), 

§583. 

Tennessee.  —  Code  (1896),  §  7278. 

C/tah.  —  Rev.  Stat.  (1898).  §  1226. 

Virginia,  —  Code  (1887),  §  3941. 

IVest  Virginia,  —  Code  (1891),  p.  949, 


Oregon.  —  Hill's  Anno.  Laws  (1892),    §3. 
g  1660.  fVisconsin.  —  Sanb.  &  B.  Anno.  Stat 

South  Carolina.  — Crim.  Stat.   (1893),    (1889),  §4869. 


§580. 

(/tah.  —  Rev.    Stat.  (1898).  §§   1223, 
1224. 

Virginia.  —  Code  (1887).  §  3938. 

West  Virginia,  — Code  (1887),  p.  932, 

fVisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §  4866. 


Wyoming.  —  Rev.  Stat.  (1887),  g  i88a 

Gharge  to  Joron.  —  For  statutes  relat- 
ing to  the  coroner's  charge  to  the  jurors 
see  as  follows: 

Florida,  —  Rev,  Stat.  (1892),  §  3016. 

Georgia.  —  3  Code  (1895),  §  1262. 

Maine,  —  Rev.  Stat.  (1883),  c.  139.  §  8. 

Mississippi,  —  Anno.     Code     (1892), 


Wyoming.  —  Rev.  Stat.  (1887),  §  1879.  6  821. 

Oath  of   Jurors.  ~  The  statutes   pre-  il/fxj^«rs.  —  Rev.  Stat  (1889),  §  2447* 

scribing  the  form  and  method  of  ad-  New  Jersey. — Gen.  Stat  (1895),  p.  899, 

ministering  the  oath  of  the  jurors  are  g  11, 

as  follows:  New  Hampshire.  —  Pub.  Stat.  (1891), 

Alabama.  —  Crim.     Code    (1886),     §  c.  262,  g  9. 

4803.                   "  South  Carolina. —Onm.  Stat.  (1893), 

Arizona.  —  Pen.  Code  (1887),  g  2310.  §  584. 

California.—  Pen.  Code  (1897),  §  1511.  1.  Qroimdi  for  InqoMt  —  Unless  there 

Colorado.  —  Mills' Anno.  Stat.  (1 891),  shall  appear  to  the  satisfaction  of  the 

g  871.  coroner,  after  considering  the  circum- 

Connecticut. — Gen.    Stat.    (1888),    g  stances  attending  the  cause  of  death, 

3264.  that  he  has  good  reason  to  believe  that 

Delaware,  —  Laws  (1803),  p.  261.  the  death  was  caused  by  the  criminal  act 

Florida.  —  Rev.  Stat.  (1802),  g  3015.  and  negligence  of  another,  no  inquest 

Idaho.  —  Rev.  Sut.  (1887),  g  8378.  shall  be  held  nor  shall  any  compensa- 


Illinois,  —  Starr    &  C.   Anno.    Stat. 
(1896),  p.  982,  par.  16. 


lowa.^  Code  (1897),  §  519. 

t.  (1889) 
Kentucky.  —Stat  (1894),  g  528. 


Kansas.  —  Gen.  Sut  (1889),  g  X78X. 


tion  be  allowed  for  a  jury,  and  if  in  the 
opinion  of  the  coroner  an  inquest  ought 
to  be  held,  he  shall  include  the  grounds 
of  that  opinion  in  the  order  for  the  jury. 
Fla.  Rev.  Sut  (1893),  g  3010. 
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appear  before  me  immediately  at  the  place  where  said  body  is  lying 
in  said  county,  to  inquire,  upon  a  view  of  the  said  body,  how  and  in 
what  manner  and  by  whom  he  came  to  his  death. 
Given  under  my  hand  and  seal  this  tenth  day  of  May^  a.  d.  i8P7. 

CharUs  Pae,    (seal) 
Coroner. 

Form  No.  6377. 

(Iowa  Code  (X897),  8  51?.) 
State  of  lawa^         ) 
Allamakee  County,  j 
To  any  peace  officer  of  said  county: 

In  the  name  of  the  state  of  Iowa  you  are  hereby  required  to  sum- 
mon forthwith  three  electors  of  your  county,  to  appear  before  me  at 
(name  the  place)^  at  {name  the  day  and  hour  or  say  forthwith)^  then  and 
there  to  hold  an  inquest  upon  the  dead  body  of  John  Dae^  there  lying, 
and  find  by  what  means  he  died. 
Witness  my  band  this  tenth  day  oijune^  a.  d.  i897. 

George  Jones  ^ 
Coroner  of  Allanuikee  County. 


Form  No.  6378. 

(Me.  Rev.  Sut.  (1883),  c.  139,  §  i.)' 

(seal)  To  either  of  the  constables  in  the  town  of  Paris ^^  in  the 
county  of  Oxford^  Greeting: 

In  the  name  of  the  State  of  Maine^  you  are  hereby  required 
immediately  to  summon  six  good  and  lawful  men  of  said  town  of 
PariSy  to  appear  before  me,  one  of  the  coroners  of  said  county  of 
Oxford^  at  the  dwelling-house  oi  John  Smithy  within  said  town,  at  the 
hour  of  eleven  A,  m.,  then  and  there  to  inquire  upon  and  view  the  body 
oi  John  Doe^  there  lying  dead,  how  and  in  what  manner  he  came  to 
his  death.     Fail  not  herein  at  your  peril. 

Given  under  my  hand  and  seal,  at  Oxford^  the  ninth  day  of  Aprils 
A.  D.  i8P7. 

Charles  Francif. 


1.  In  Vow  Xaapildxt  the  coroner  is-  on  the  Unth  day  of  Aprils  at  ten  o'clock 
ones  a  summons,  directed  to  three  in  the  forenwiTi,  then  and  there  to  in- 
reputable  persons,  one  of  whom  must  quire,  upon  a  view  of  the  body  oijohn 
be  a  justice  of  the  peace.  The  form  Smith  {px  a  person  unkmnmi)^\\iKt^\y\vi% 
set  out  in  N.  H.  Pub.  Stat.  (1891),  g  3,  dead,  how  and  in  what  manner  he 
is  as  follows:  came  to  his  death.  Fail  not  of  appear- 
*'  The  State  of  New  Hampshire,  ance  at  your  peril. 

Strafford^  ss.    To  John  Doe,  Richard       Given  under  my  hand  and  seal,  at 

Hoe  and  Frank  Smith'.  Madbury,  in  said  county,  the  ninth  day 

(seal)     In  the  name  of  the  state  of  of  April,  1897. 
New  Hampshire,    you  are   hereby   re-  John  Ray,  Coroner." 

quired  to  appear  before  me,  John  Ray,        8.  The  same  or  an  adjoining  town  in 

one  of   the   coroners  of  the  county  of  the  same  county.    Me.  Rev.  Stat.  (1883), 

Strafford^     at    the    dwelling-house    of  c  139,  §  X. 
Ralph  Jones,  in  the  town  of  Madbury, 
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PormNo.  6379. 

(N.  J.  Gen.  Stot.  (1895),  p.  898,  §  7.)* 

Bergen  county,  to  wit:  The  state  of  New  Jersey  to  any  of  the  con- 
stables of  the  said  county: 

You  are  required  immediately  upon  sight  hereof,  to  summon  Jiix* 
good  and  lawful  men  of  the  said  county  of  Bergen  to  be  and  appear 
before  me,  John  Smithy  one  of  the  coroners  (or  justices^  of  the  county 
aforesaid,  at  SI  Pearl  street,  Hackensacky  in  the  said  county,  on  the 
second  day  oi  June^  i8P7,  at  the  hour  of  nine  o'clock  in  theyormoon  of 
the  same  day,  then  and  there  to  inquire  of,  do  and  execute  all  such 
things  as,  on  behalf  of  the  state,  shall  be  lawfully  given  them  in 
charge  touching  the  death  oi  John  Doe  (or  a  person  unknown\  And 
bie  you  then  there  to  certify  what  you  shall  have  done  in  the  premises, 
and  further  to  do  and  execute  what,  in  behalf  of  the  said  state,  shall 
be  then  and  ther^  enjoined  upon  you. 

Given  under  my  hand  and  seal,  at  Hackensacky  in  said  county, 
the  first  day  of  June^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven. 

($eal)  John  Smithy  Coroner. 

III.  SUBPCENA.^ 

l.Miiioiiri.  —  Substaadally  the  same        CaUforma.-^^^ti,    Code    (1897),   § 

form,  drawn  under  Mo.  Rev.  Stat. (1889),  15 12. 

g  2442,  i^  given  in  Mo..  Rev.  Stat.  (1889),         Colorado.  ^  Mills'  Anno,  Stat.  (1891), 

p.  2263,  No.  151.     This  form,  however,  §  872. 
Is  not  under  seal.  ConnecHcui, — Gen.    Stat.    (1888),    5 

9.  The  jury  shall  consist  of  six  jurors.  2016. 
N.  J.  Qen.  Stat.  (1895),  p.  903.  §  37.  Z>/Zcrtvartf.  —  Laws  (180^,  p.  Tfa. 

8.  A  Jufltioe  of  the  peaoe  is  only  author-        Florida,  —  Rev.  Sut.  (1892),  §  30x8. 
ized  to  act  as  a  coroner  when  a  coroner        Idaho,  —  Rev.  Stat.  (1887),  §  8379. 
cannot  be  had  in  due  time  to  take  the        Illinois,  —  Starr   &  C.   Anno.   Stat. 

inquest.     If  the  condition  of  the  dead  (1896),  p.  982,  par.  18. 
body  should  be  such  that  it  be  mani-        Iowa. -^Cod^  (1897),  g  saa 
festly   improper,  in   the  judgment  of        Kansas.  —  Gen.  Stat.  (1889),  g  1782. 
ordinary  men,  to  defer  its  burial  long        Maine,  —  Rev.  Stat,    (1883),   c.   139, 

enough  to  nodfv  a  coroiier,  in  such  case  %  5. 

the  justice  would  be  authorized  to  act.        Michigan,  —  How.  Anno.  Sta^  (1882), 

The, fact  that  a  justice  may  be  more  §§9586,  9595. 

conveniently  located,   that   he  has  re-        Mississippi,  —  Anno.  Code  (1892),  g 

ceived  first    notice,   that  he  has  per-  818. 

formed  In  good  faith  the  first  official  Missouri,  —  Rev.  Stat.  (1889),  g  1449. 
act  believing  that  a  coroner  could  not  Montana,  —  Pen.  Code  (1895),  s(  2792. 
be  had  in  due  time  —  no  one  of  these        Nebraska,  —  Comp.    Stat.     (1897),    § 

facts,   or    all    of    them   together,   will  2203. 

authorize  a  justice  to  act  when  it  ap-        Nevada,  —  Gen.  Stat.  (1885),  g  2259. 
pears    plainly  that    a   coroner    might        New  Hampshire,  —  Pub.  Stat.  (1891), 

have  been  had  in  due  time.     Chadwlck  c.  262,  g  8. 
V.  Errickson,  40  N.  J.  L.  159.  New  Jersey, — Gen.   Stat.    (1895),   p. 

4.  F6r  fbrms  of snbponm,  generally,  con-  899,  g  12. 
suit  the  title  Subpcena,  and  for  sututes        North  Dakota,  —  Rev.   Codes   (189$). 

relating  especially  to  the  coroner's  sub-  g  2012. 

^na  see  as  follows:  O^u?. -^  Bates*  Anno.  Stat.  (189^  % 

•    Arizona.  —  Pen.  Code  (*887),  g  2311.  1221. 

^r^iiTAr.  — Sand.  &  H.  Dig.  (1894),        Oregon. ^UWlS  Anno.  Laws  (tif^ 

g  761.  g  1662. 
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Fonn  No.  6380. 

.  '  .  ..■  .'  '  • 

(Mo.  Rev.  Stat.  (1889),  p.  2263.».No.  X530^ 


State  of  Missouri^  , 
County  of  Barton        ' 


The  State  of  Missouri  to  /oAn  Ren^  John  Smith  and  John  Pen^ 
Greeting: 
You  are  hereby  commanded  to  appear  forthwith  before  me,  Henry 
C.  CollinSy  coroner  of  the  county  of  Barton^  and  an  inquest  now  sit- 
ting at  Lamar y  in  said  county,  to  be  examined,  and  to  declare  your 
knowledge  concerning  the  manner  in  which  John  Jones  (or  a  certain 
person  unknown)^  there  lying  dead,  came  to  his  death,  and  all  other 
matters  on  which  you  shall  be  examined;  and  hereof  fail  not  at  your 
peril. 

Given  under  my  hand,  this  tenth  day  of  March^  iS98. 

Henry  C,  CoUinSy  Coroner 


'irk. }  ««• 


Form  No.  6381. 

(Cook's  N.  Y.  Code  Crim.  Froc.  (1891),  p.  481,  No.  271.) 

State  of  New  York, 
County  of  New  York, 

In  the  name  of  the  People  of  the  State  of  New  York. 
The  People  of  the  State  of  New  York  to  Charles  Jones,  George  Davis 
and  William  Rossi 

We  command  you  and  each  of  you,  that  all  excuses  and  business 
being  laid  aside,  to  appear  in  your  proper  persons  before  the  under- 
signed, one  of  the  coroners  of  said  county  of  New  York,  No.  S16  Sixth 
avenue,  in  the  city  of  New  York,  in  said  county,  on  the  tenth  day  of 

SmtA  Carolina,  —  Crim.  Stat.  (1893),  Mississippi,  —  Anno.   Code.  (1892),  § 

§  587.  818. 

Rhode  Island,  —  Gen.  Laws  (1896),  c.  Missouri,  — Rev.  Stat.  (1889),  §  2450. 

287,  §18.  Nebraska,^ Com^,    Stat.    (1897),    § 

Tennessee,  —  Code  (1896),  §  7279.  2204. 

Utah,  —  Rev.  Stat.  (1898).  §  1227.  New  Hampshire,  —  Pub.  Stat.  (1891), 

Virginia. — Code  (1887),  §  3039.  c.  262,  §  11. 

West  Virginia, — Code  (i  891),  p.  949,  New  jersey, — Gen.  Stat.   (1895),    p. 

5  I-  899.  §  12. 

Wisconsin, -^SasiXi,  &  B.  Anno.  Stat.  North  Dakota,  ^-Vitv,  Codes  (1895), 

(1889),  g  4870.  §  2013. 

Wyoming. —-^^v.Sxj^x,,  (1887),  §  1881.  OAw.  — Bates'  Anno.  Stat.  (1897),  g 

Oath  of  WitnoMM.  —  For  sututes  re-  122 1. 

lating  to  the  oath  to  be  administered  to  South  Carolina,  —  Crim.  Stat.  (1893), 

witness  see  as  follows:  §  590. 

Arkansas,  —  Sand.  &  H.  Dig.  (1894),  Utah.^K^v,  Stat.  (1898),  g  1228. 

6  753.  Virginia, --Code  (1887),  §  3942. 
Colorado,  —  Mills'  Anno.  Stat.  (x89i),  West  Virginia. -- Code  (iSgi),  p.  950, 

§  873.                                             ^  §  4. 

Florida,  —  Rev.  Stat.  (1892),  g  3018.  Wisconsin,  —  Sanb.  &  B.  Anno.  Stat. 

Iowa,  —Code  (1897).  §  5*0.  (1889),  g  4871. 

Kansas,  —  Gen.  Sut.  (1889),  g  1783.  Wyoming,  •—  Rev.  Stat.  (1887).  g  1882. 

i/(^it/»it.  «*  How.  Anno.  Stat.  (X882),  \,  Missouri.-^VLty,    Sut.    (1889),    g 

W  9587. 9595.  2449. 
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Mayy  i8P7,  at  nint  o'clock  A.  m.  on  that  day,  to  give  evidence  con* 
cerning  the  death  oi  John  Roc.     Hereof  fail  not  at  your  peril. 
Dated  at  New  York  this  ninth  day  of  May,  iS97. 

John  Smithy  Coroner. 

lY.  BXAMINATIOM  OF  WITKESS. 

Form  No.  638a. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  483,  No.  379.)^ 

State  of  New  York,      \ 
County  of  New  York.  ]  ^' 

Examination  of  witnesses  produced,  sworn  and  examined  on  this 
eleventh  day  of  May,  at  No.  21S  Sixth  avenue.  New  York  City,  before 
John  Smithy  coroner,  George  JoneSy  Frank  Ross,  {Here  set  forth  the 
names  of  thejur^ors\  good  and  lawful  men  of  said  county,  duly  sum- 
moned and  sworn  by  the  said  coroner  to  inquire  how  and  in  what 
manner  and  when  and  where  John  Doe  came  to  his  death  and  who 
such  person  was,  and  into  all  the  circumstances  attending  such  death, 
and  to  make  true  inquisition  according  to  the  evidence  or  arising 
from  the  investigation  of  the  body. 

Richard  Roe,  being  produced  and  sworn,  says  that:  {Here  insert  his 
testimony). 

Richard  Roe. 

Subscribed  and  sworn  before  me  this  eleventh  day  of  Afay^  i8d7. 

John  Smithy  Coroner. 

{Add also  evidence  of  other  witnesses  in  a  similar  manner.) 

I  do  hereby  certify  that  the  testimony  of  the  several  witnesses 
appearing  upon  the  foregoing  inquest  was  reduced  to  writing  by  me, 
and  the  same  subscribed  by  said  witnesses  in  my  presence,  and  that 
the  said  testimony  is  the  whole  of  the  testimony  taken  on  such 
inquest,  and  that  the  same  is  correctly  stated  as  given  by  the  wit- 
nesses respectively. 

Dated  at  New  York  this  eleventh  day  of  Mayy  i857. 

John  Smithy  Coroner. 

y.  Inquisition.' 

Form  No.  6383. 
(Cook's  N.  y.  Code  Crim.  Proc.  (1S91),  p.  483,  No.  278.) 

State  of  New  Yorky  \ 

City  and  County  of  New  York.  \  ^^' 
An  inquisition  taken  at  No.  21S  Sixth  avenue  in  the  city  of  New 

1.  This  examination  is  to  be  annexed  8.  The  form  of  inquisition  prescribed 

to  the  inquisition  and  filed  therewith  in  many  of  the  states  is  substantially 

by  the  coroner,  or  under  his  direction,  like  that  set  forth  infra^  in  Forms  No. 

in  the  office  of  the  clerk  of  the  court  of  6383  to  6385.     For  the  various  statutes 

sessions   in   the  county,  or  of  a  city  relating  to  the  inquisition  see  as  fol- 

court  having  power  to  inquire  into  the  lows: 

offense  by  the  intervention  of  the  grand  California.  —  Pen.     Code     (1897),   S 

jury.     N.  y.  Code  Crim.  Proc.,  §778.  1514. 
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York^  in  the  county  oi  New  York^  on  the  tenth  day  of  J/oy,  i8P7, 
before  me,  yi^^^  Smithy  one  of  the  coroners  of  said  county  aforesaid, 
on  the  view  of  the  body  oi  John  Doe  then  and  there  lying  dead,  upon 
the  oaths  and  affirmations  of  {Here  set  forth  the  names  of  the  juror s\ 
good  and  lawful  men  of  the  state  of  New  Yorhy  duly  chosen,  who 
being  then  and  there  duly  sworn  and  charged  to  inquire,  on  behalf 
of  the  people  of  said  state,  where,  when,  how  and  after  what  man- 
ner the  said  John  Doe  came  to  his  death,  do,  upon  their  oaths  and 
affirmations,  say  that  the  said  John  Doe  {Here  state  the  findings  of  the 
Jury  with  particularity).^ 

Colorado,  —  Mills'  Anno.  Stat.  (1891),  a  police  officer  of  the  city  of  New  York, 

%  875.  saw  the  mdJokH  Doe  running  along 

Delaware.  —  Laws  (1893),  p.  26a.  93rd  street  in  the  city  of  New  York  with 

Florida,  —  Rev.  Stat.  (1892),  %  309a  a  parcel  under  his  arm;  that  the  said 

I&wa,  —  Code  (1897),  531.  Richard  Roe  called  to  the  %9\AJohn  Doe 

Kansas.  —  Gen.  Stat.  (1889),  §  1785.  and  shouted  to  him  to  stop,  and  that  a» 

Maine.  —  Rev.  Stat.  (1883),  c.  139,  |  o.  the  vsXAJohn  Doe  did  not  stop  running- 

Michigan. —  How.  Anno.  Stat.  (18821,  and  paid  no  heed  to  the  shouts  and 

%  9S90.  cries  of  said  officer  to  stop,  the  said 

Minnesota.  —  Stat.  (1894),  g  850.  Richard  Roe  aimed  his  revolver    and 

Montana,  —  Pen.  Code  (1895),  g  2794.  fired  at  the  saidyMw  Doe^   who  was 

AV^riM^a.—Comp.  Stat.  (1897),  §2206.  then  about  thirty  feet  away  from  the 

Nevada.  — Gen.  Sut.  (1885),  |  2261.  said  Richard  Roe ^  and  that  thereupon 

North  Carolina,  —  Code  (1883),  §  ^57*  ^1^^  ^^  J^^^  Doe  fell  mortally  wounded 

Oklahoma,  —  Sut.  (1893),  g  1751.  from  the  effect  of  the  bullet  so  fired  by 

Oregon,  —  Hill's  Anno.    Laws  (1892),  the  said  Richard  Roe  then  and  there, 

%  1664.  afid  that  the  said /^^n  Doe  thereafter 

Rhode  Island.  —  Geo.     Laws    (1896),  languished  from  the  effect  of  the  said 

c  287,  §  19.  bullet  wound  so  inflicted  and  died  at 

Tennessee,  —  Code  (1896),  g  7286.  Bellevue  Hospital  in   the   city   of  New 

Utah,  —  Rev.  Stat.  (1898),  g  1331.  York  after  the  expiration  oi  four  hours. 

Virginia,-^ Code  (1887),  g  3943,  And  the  jury  further  say  upon  their 

fVest  Virginia. — Code  ( 1 891),. p.  950,  oaths   and   affirmations  that  the   said 

g  5.  Richard  Roe  in   firing  the  said  bullet 

Wisconsin.  — Sanb.  &  B.  Anno.  Stat,  and  mortallv  wounding  and  causing 

(1889),  g  4874.  the  death  of  the  said  John  Doe  far  ex- 

Wyoming,  —  Rev.  Stat.  (1887),  g  83.  ceeded  his  duty  and  that  the  death  of 

1.  ttatiiunt  of  ytndiag  —  Generally. —  the  wsAdJohn  Doe  was  and  is  murder 

The  inquisition  must  set  forth  who  the  by  the  said  Richard  Roe," 

person  killed  or  wounded  is,  and  when,        Drowning,  — '*  Came  to  his  death  from 

where  and  by  what  means  he  came  to  drowning  in  the  East  river  in  the  state 

his  death  or  was  wounded,  and,  if  he  of  New  York,  and  that  the  body  of  the 

was    killed  or  wounded  or  his  death  ^sAdJohn  Doe  was  found  floating  in  the 

occasioned  by  the  act  of    another  by  said  Ectst  river  on   the  tenth  day  of 

criminal  means,  who  is  guilty  thereof  May^  i8^> 

insofar  as  by  such  inc^uisition  they  have        And  the  jury  further  say  upon  their 

been  able  to  ascertain.     N.   Y.   Code  oaths  and  affirmations  that  the  saidyicAw 

Crim.  Proc.,  g  777.  Doe  was  a  well  known,  respectable  and 

Bullet  Wound.  —  **  Came  to  his  death  wealthy  citizen   of    the    city   of  New 

by  a  bullet  fired  by  a  certain  Richard  York^  and  that  when  last  seen  on  the 

Roe  on  the  tenth  day  of  May,  18^,  at  ninth  day  of  May^  Z897,  the  %9xd.John 

the    corner  of   2jrd  street  and   5)u:M  Z>^^had  with  him  a  large  sum  of  money, 

avenue  in  the  city  of  New  York,  and  a  gold   watch    and    other    articles   of 

\  that  said   bullet  was  fired   under  the  value,  and  that  when  the  body  of  the 

f  following  circumstances,  to  wit:    That  said  John  Doe  was  found  as  aforesaid, 

on  the  said  tenth  dav  of  May,  18^,  at  in  the  said  East  river  on  the  tenth  day 

said  comer  of  2jrd  street  and  Sixth  of  May,  18^,  there  was  no  money,  or 

avenue  in  the  city  of  New  York,  the  watch,  or  any  article  in  the  clothes  or 

said  Richard  Roe,  being  then  and  there  upon  the  person  of  the  saAdJohn  Doe., 

617  Volume  5. 


6884.                     COiRONSR'S  INQUESTS.                     6884. 

Dated- at  New  'Yorkth]s  deventk  day  of  May^  iZ97, 

{Signatures  of  ail  the  furors.) 
John  Smithy  Coroner.  ^ 

Pom  Mo.  6384. 
(Sand,  ft  H.  Dig.  Ark.  (1894),  §  760.) 
State  of  Arkansas y  \ 
County  of  Clark,     ) 
An  inquisition,  taken  on  tht  tenth  d^Y  ^^  ^^y^  iSP7,  2X  Arkadelphiay 

And  the  jury  further  say  upon  their  on  the  tenth  day  of  JUayy  \%gT^  at  No. 

oaths  and  affirmations  that  the  removal  ai^  Sixth  avenue,  by  means  of  a  cer- 

of  the  said   money,  watch  and  other  tarn  knife  then  and  there  held  in  the 

valuables  from  the  clothes  and  person  hands  of  the  sliid  Richard  Roe^  and  that 

of  the  %a\^John  Dot  is  ian  indication  the  said  knife  wound  then  and  there 

<that  the  said  John  Doe  came  to  his  inflicted  on  the  left  side  of  the  saidyi^^if 

death  and  came  to  be  so  floating  in  the  Doe  was  a  mortal  wound, 

said^foj/ river  by  foul  play  at  the  hands  And  the  jury  further  say  upon  their 

of  some  person  or  persons  unknown."  oaths  and  affirmations  that  the    said 

Justifiable  H<nnia>de,  -^  **  Came  to  his  knife  wound  was  so  inflicted  on  the  $aid 

death  from  a  blow  on  the  head  inflicted  John  Doe  by  said  Richard  Roe  while  the 

by  a  certain  Richard  Roe  on  the  tenth  %9X^John  Doe  was  endeavoring  to  ap- 

day  of  May^  '8^,  at  mij  Sixth  avenue  prebend  the  said  Richard  Roe^  who. was 

in  the  city  of  New  York,  then    committing    a    burglary  on  .the 

And  the  jury  further  say  upon  their  premises  of  the  said /Mm  ^^^at  No.  ^/^ 

oaths  and  affirmations   that  the   said  Sixth  kv^hvl^^  New  York  c\ty.** 

Richoird  Roe  is  and  was  a  policeman  of  Poison.  —  *'  Came  to  his  death  from 

the  said  city  of  New  Yorky  and  that  the  swallowing  a  certain  poison  known  as 

said  Richard  Roe  having  arrested  the  arsenic,  which  was  administered  and 

^xAJohn  Doe  at  the  said  No.  a  13  Si±th  given  to  the  S9L\d.John  Doe  on  the  tenik 

avenue  in  the  city  of  New  York  on  die  day  of  MOy^  1897.  at  No.  nj  Sixth  ave- 

tenth  day  of  May,  1897,  for  felony  x»m-  nue  in  the  city  of  New  York  by  a  cer- 

mitted  by  burglariously  breaking  into  tain  Richard  Roe,  of  the  said  city  and 

the    premises    of    a    certain     WilHam  coyxntf  oi  New  York. 

Smith  at  the  said  No.  21s  Sixth  avenue  And  the  jury  further  say  on   their 

in  the  city  of  New  York^  the  said  John  oaths   and  affirmations    that  the  said 

Doe  then  and   there    violently    broke  Richard  Roe  gave  the  said  arsenic  to  the 

away  from  the  said  Richard  Roe  and  saidyi^^it  Doe  in  a  cup  of  coffee  on  the 

then  and  there  violently  attacked  the  said  tenth  day  of  May,  1897,  with  the 

said  Richard  Roe  and  that  said  Richard  premeditated  design   and  intention  to 

Roe^  in  self-defense  and  justifiably  in  then  and  there  cause  the  death  of  the 

the  execution  of  his  duty  as  a  police  taX^John  Doe  by  means  of   the  said 

officer  of   the  city  of  New   York,  did  arsenic,  and  that  the  %9aA  Richard  Rot 

then  and  there  at  No.  aij  Sixth  avenue  wilfully  and  deliberately  mixed  the  said 

in  the  city  of  New  York  on  the  tenth  day  arsenic  in  the  said  cup  of  coffee,  well 

of  May,  i8<^,  strike  such  blow  with  his  knowing  that    the    said    arsenic    was 

clubon  theheadof  thesaidyi^^if />^^and  deadly  poison   and  would    cause  the 

that  said  blow  inflicted  a  mortal  wound,  death  of  the  said  A^^iv  Doe. 

from  which  said  John  Doe  languished  And  the  jury  further  say  upon  their 

and  died  after  the  expiration  of  two  days  oaths  and  affirmations  that  the  killing 

at  Bellevne  Hospital  in  the  city  of  New  of  the  saSAJohn  Doe  by  said  Richard 

York.  Roe  on  the  said  tenth  day  of  May,  18^,  at 

And  the  jury  further  say  upon  their  the  said  No.  2J3  Sixth  avenue  by  means 

oaths  and  affirmations   that  the   said  of  said  arsenic  was  wilful  murder." 

Richard  Roe  was  and  is  in  no  way  to  1.  Where  the  inquest  was  signed  by 

blame  for  said  death  and   should   be  the  coroner  and  duly  certified  to  by  him 

and  is  exonerated   from   all  guilt  in  and  the  jurors  signed  by  making  their 

connection  with  such  death.**  marks  and  the  whole  was  certified  to  by 

Knife  fVound.-^  **  Came  to  his  death  the  coroner,  who  was  a  sworn  officer, 

from  a  knife  wound  in  the  left  side,  his  certificate  of  the  signatures  of  the 

which  wound  was  inflicted  by  a  certain  jurors  was  sufficient.     State  v.  Evans, 

Richard  Roc  of  the  county  of  New  York  27  La.  Ann.  297. 
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in  said  county  of  Clarky  before  John  Smith,  coroner  of  said  county, 
upon  the  view  of  the  dead  body  of  (Here  insert,  the  name  of  the  deceased, 
if  known,  or,  if  unknown,  a  description  of  the  person,  by  his  apparent  age, 
siu,  clothes,  etc),  by  the  oaths  of  {Here  insert  the  juror ^  names),  good 
and  lawful  jurors  of  said  county,  who,  being  in  due  form  sworn,  say 
that  the  said  (describing  decectsed  as  above)  came  to  his  death  {Here  in- 
sert the  time,  cause,  manner  and  circumstcinces  of  the  death  as  found  ). 

In  testimony  whereof,  as  well  the  said  coroner  as  the  said  jurors, 
have  hereunto  set  their  hands,  the  day  and  year  first  aforesaid. 

{Signatures  of  coroner  and  jurors.) 


State  of  Illinois^  ^ 

S>5a 


Form  No.  6385. 
(Precedent  In  U.  S.  L.  Ins.  Co.  v.  Vocke,  229  111.  561.) 

County  of  Cook. ) 

An  inquisition  was  taken  for  the  People  of  the  State  of  Illinois,  at 
38  Grant  place,  in  the  city  of  Chicago,  in  said  county  of  Cook,  on  the 
18th  day  of  January,  a.  d.  i8^5,  before  me,  Henry  L:  Hertz^  coroner 
in  and  for  said  county,  upon  view  of  the  body  of  Otto  W,  Kielgast, 
then  and  there  lying  dead,  upon  the  oaths  of  six  good  and  lawful  men 
of  the  said  county,  who,  being  duly  sworn  to  inquire,  on  the  part  of 
the  People  of  the  State  of  Illinois,  into  all  the  circumstances  attend- 
ing the .  death  of  the  said  Otto  W,  Kielgctst,  and  by  whom  the  same 
was  produced,  and  in  what  manner  and  when  and  where  the  said  Ottd 
W,  Kielgast  came  to  his  death,  do  say,  upon  their  oaths  as  aforesaid, 
that  the  said  Otto  W.  Kielgast,  now  lying  dead  at  38  Grant  place,  in 
said  city  of  Chicago^  county  of  Cook,  State  of  Illinois,  came  to  his 
death  on  the  17th  day  oi  January,  a.  d.  i8<^5;  and  we,  the  jury,  find 
that  O.  W.  Kielgast  came  to  his  death  on  the  night  of  January  17\ 
1S86,  by  a  pistol-shot  fired  by  his  own  hand,  while  laboring  under  a 
fit  of  temporary  insanity. 

In  testimony  whereof,  said  coroner  and  the  jury  of  this  inquest 
have  hereunto  set  their  hands  the  day  and  year  aforesaid. 

Douglas  Barstow,  Foreman.        Louis  Gasselin, 
a  W,  Haynie,  H  M,  Gillette, 

Angelo  Fctiel^  M.  J,  Shute. 

Henry  Z.  Hertz,  Coroner. 
F,  Knoff,  Deputy. 

YL  WARRANT  OF  ARREST.^ 

1.  SequifitMof Wamat. —  For  sututes  Delaware,  —  Laws  (1893),  p.  263. 

relating  to  the  coroner's  warrant  of  ar-  Idaho,  —  Rev.  Stat.  (1887),  §§   8384, 

rest  see  as  follows:  8385. 

Alabama*  —  Crim.  Code  (1886),  S  4809.  Iowa,  —  Code  (1897),  g  524. 

Arisona,  —  Pen.  Code (1887),  §§2316,  Kansas. —G^xi,  Stat.  (1889),  §§  1787-1 

2317.  X790. 

Arkansas. —S9in^,  &  H.  Dig.  (1894)4  Kentucky.  —  Stat.  (1894),  §  529. 

764,  765.  Maine.  ^Rtv.  Stat.  (1883),  c.  139,  §  10. 


Cati/orma. -- Ptn,   Code   (1897),   gS        iT/iVAt>afi.  —  How.  Anno.  Stat.  (1882), 
1517,  1518.  _  ,  §§  9592,  9595 


Colorado. —  Mills'  Anno.  Stat.  (1891),        Mississippi,  —Anno.  Code  (1892),  $ 
877-880.  822. 
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Form  No.  6386. 

(Precedent  in  Sute  v.  Bailey,  32  Kan.  85.)> 

StaXt  ol  KansaSy  \ 
Rene  County.  f 
The  State  of  Kansas  to/.  M.  Hedrick,  Sheriff  of  Reno  County: 

Whereas,  on  the  21st  day  of  May^  i8<^,  notice  was  given  me,  the 
undersigned,  A.  W,  Mc Kinney^  3,  coroner  in  and  for  said  county,  that 
the  dead  body  of  a  man  had  been  found  at  the  N.  IV,  l-J^  sec.  9, 
town  J^^  S,^  range  6  west^  in  said  county,  supposed  to  have  died  by 
unlawful  means;  thereupon  I  issued  a  summons  for  six  citizens  of 
said  county,  and  directed  the  same  to/.  M,  Hedrick^  sheriff  of  said 
county,  returnable  forthwith.     Summons  returned  at  10  o'clock. 

The  following  jurors  appeared:  A,  M,  Swifter^  J.  Q.  Robertson^  /. 
C  MooreyJ,  Peter  Klein^  George  Z.  Wainnery  Edward  Dennis^  who 
were  duly  sworn.  The  jurors  having  inspected  the  body,  heard  the 
testimony,  and  made  all  needful  inquiries,  returned  to  me  their 
inquisition  in  writing  under  their  hands,  as  follows: 

''State  oi  Kansas y  Reno  County. — An  inquisition,  holden  at  the 
residence  oi  J,  P^BaUey^  on  section  P,  town  i?^  range  5,  in  said 
county,  on  the  21st  day  of  May^  iSSS,  before  me,  A.  IV.  McKinnty^ 
coroner  of  said  county,  on  the  body  of /.  P,  Bailey^  there  lying  dead, 

Montana,  **  Pen.  Code (1895),  g§  2797,  Whereas,  a  coroner's  jury  duly  sum- 

aSoi.  moned  and    sworn  to  determine  the 

Nebraska,  —  Com  p.   Stat.  (1897),   f(  cause  of  the  death  of/.  D,  Tennison, 

2207.  held  on/«if^^M,  18^,  and/Mjy //M, 

New  Jersey,  —  Gen.   Stat.   (1895),   p.  i8<5^,  returned  a  verdict  thereon  on  July 

899,  §  14.  7-/M,  1%^,  that  the  said  /.  D.  Tennisom 

Nevada,  —  Gen.  Stat.  (1885),  §§  2263,  came  to  his  death  by  means  of  poison- 

2264.  ing,  being  arsenic  feloniously  adminis- 

North  Dakota,  —  Rev.  Codes  (1895),  tered,  as  they  the  jurors  believe,  by  Mrs.^ 

gg  20t6,  2018.  J.  D,  Tennison  ^nd  others  to  said  jurors 

Soutk  Carolina,  —  Grim.  Stat.  (1893),  g  unknown;    this,  therefore,  is  to  com- 

598.  mand  you  forthwith  to  arrest  said  Afrj. 

Tennessee.  -~  Code    (1896),   gg    7289,  J,  D.    Tennison  and  take  her  to  some 

7290.  justice  of  the  peace  of  said  county  then 

(/tak.  —  Rev.  Stat.  (1898),  g  1234.  and  there  to  answer  to  the  charge  of 

Virginia.  —  Code  (1887),  g  3945.  feloniously     administering    the     said 

IVest  Virginia,  —  Code  (1891),  p.  950,  poison  and  causing  the  death  of  the 

g  7.  said  /.     />.     Tenttison,       In     witness 

IVisconsin,  —  Sanb.  &  B.  Anno.  Stat,  whereof,  I  have  hereunto  set  my  hand 

(1889),  §  4876.  this  July  nth,  iZSy, 

Wyming,  —  Rev.  Sut.  (1887),  g  1884.  Dr.  Thomas  ffamill.  Coroner." 

1.  It  was  held  in  this  case  that  the  The  defendant  submitted  to  a  prelimi- 

facts  are  not   set  forth  in  exhaustive  nary  examination  on  this  warrant  and 

detail  nor  as  fully  as  they  should  be,  did  not  question  the  sufficiency  of  the 

nor  with  perfect  accuracy,  yet  the  pro-  charge  therein  contained,  but  after  the 

ceedings  thereafter  are  not  so  irregular  information  was  filed  sought  to  have 

for  these  reasons  as  to  be  utterly  void,  the  prosecution    abated    because   the 

State  V.  Bailey,  32  Kan.  83.  warrant  was  void.    The  court  ruled  that 

In  State  v.  Tennison,  39  Kan.  726,  although  the  charge  as  stated  in  the 

the  defendant  was  arrested  upon  the  warrant  is  not  as  full  and  precise  as  it 

following  warrant:  should  have  been,  it  was  too  late  to 

'*  State  of  Kansas,  \  challenge  its  sufficiency  after  the  pre- 

■Johnson  QoMVLVf,  \     '  liminary  examination   was  concluded 

.  To  the  Sheriff  of  Johnson  County,  and  the  defendant  bound  over  for  triaL 
UTansas: 
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by  the  jurors  whose  names  are  hereunto  subscribed.  The  said 
jurors,  upon  their  oaths,  do  say  he  came  to  his  death  by  being  hit 
upon  the  head  with  a  piece  of  iron  water-pipe  in  the  hands  of  /.  /. 

Given  under  our  hands,  this  day  of  inquisition. 

A,  M,  Switzer,  J,  C  Moore, 

y.  Q,  RoberisotL  Geo,  I,  Wainner, 

J,  Peter  Klein,  Edward  Dennis, " 

You  are  therefore  required  to  arrest  the  said  J,  I,  Bailey^  and  bring 
him  forthwith  before  George  D,  Barclay^  at  his  office  in  Hutchinson^ 
in  said  county,  to  answer  said  charge,  and  then  and  there  return  this 
writ. 
Witness  my  hand,  in  Reno  county,  this  21st  day  of  May^  iSSS. 

A,  W.  Mc Kinney. 
Coroner  of  Reno  County. 

Pom  No.  6387. 
(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  484,  No.  280.)' 

State  of  New  York^ 
County  of  New  York. 

In  the  name  of  the  People  of  the  State  oiNew  York: 
To  any  sheriff,  constable,  marshal  or  policeman  in  this  county: 

An  inquisition  having  been  this  day  found  by  a  coroner's  jury  be* 
fore  me,  stating  that  John  Doe  has  come  to  his  death  by  the  act  of 
Charles  Davis^  by  criminal  means  as  found  by  the  inquisition. 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 
Charles  Davis  and  bring  him  before  me,  or  in  the  case  of  my  absence 
or  inability  to  act,  before  the  nearest  or  most  accessible  coroner  in 
this  county. 

Dated  at  the  City  of  New  York  this  eleventh  day  of  May^  i8P7. 

John  Smithy 
Coroner  of  the  County  of  New  York, 

YIL  WARRANT  OF  COMIOTHEIIT.' 

Form  No.  6388. 

(Del.  Laws  (1893),  p.  263.)" 

Kent  County,  ss. 
The  state  of  Delaware  to  the  sheriff  of  said  county: 
It  having  been  found  by  an  inquisition  taken  the  eleventh  day  of 

May^  A.  D.  i8P7,  btfore  John  Smith,  coroner  of  the  county  aforesaid^ 


,  I  ss. 
e  Feoi 


1.  iV>«r  Ki»ri.— Code  Crim.  Proc..  g§  Illinois, -^Sxatx   &   C.   Anno.   Stau 

780.  781.  (1896),  P- 984,  par.  a6. 

8.  V«r  teou  flfeoBUBitfluat,  generally,  S^mtn  Carolina,  —  Crim.  Stat.  (1893)^ 

consult  the  title  Commitment  and  Dis-  g  599. 

CHAKGB,  vol.  4,  p.  926.    See  also  the  S.  See  also  a  form  in  Matter  of  CoU 

following  statutes:  lins.  ix  Abb.  Pr.  (N.  Y.  Oyer  &  T.  Ct.) 

Arkamas.-^StLfLA.  &  H.  Dig.  (1894),  408. 
8768. 
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upon  7iew  of  the  dead  body  of  John  Doe^  that  the  said  John  Doe  came 

to  his  ^tsXh  (set  forth  as  found  by  the  inquisition):   We  do  therefore, 

herewith,  send  to  you  the  said  Charles  Jones  2Jid  command  you  to 

receive  and  safely  keep  him  for  trial,  or  until  he  shall  be  lawfully  \ 

discharged. 

Witness  the  hand  and  seal  of  the  said  coroner,  the  11th  day  of 
May,  iS97. 

(ssAi)  '  John  Smithj  Coroner. 
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CORPORATIONS. 

By  C.  a.  Mouot. 

L  III  GEKERAL,  527. 

1.  Incorporation^  528. 

a.  Application^  528. 

b.  Granting  Application^  531. 
9.  Amending  Certificate  of  Incorporation^  533, 

a.  Notice  to  Attorney-Generaly  534. 

b.  Petition,  535. 

c.  Decree,  536. 
Interlocutory,  536. 
^/Vw/,  537. 

II.  CONSOLIDATED  CORPORATIONS,  538. 

1.  Proceedings  by  or  on  Behalf  of  538. 

a.  To  Enforce  Consolidation  Agreement,  539, 

(i\  Bill  in  Equity,  539. 

(2)  Answer,  543. 

b.  To  Foreclose  Mortgage,  549. 

t.   To  Recover  Subscription  to  Constituent  Corporation,  563. 
S»  Proceedings  against,  566. 
a.  For  Injunction,  567. 

i)  To  Enjoin  Operation  of  Proposed  Lease,  567. 
[a)  To    Restrain    Operation    of   Agreement    Creating 
Monopoly,  568. 

(a)  Attomey-GenercU* s  Information,   568. 
{Jf)  Order  to  Shew  Cause  why  Injunction  should 

not  Issue,  604. 
(/)  Order  for  Injunction,  606. 
yd)  Injunction,  607. 

(3)  To  Kestrain  Operation  of  Consolidc^ed  Competing 
Railroad,  669. 

t.  For  Mandamus,  615. 

i)  To  Compel  Reconstruction  of  Highway,  615. 
a)  To  Compel  Running  of  Passenger  Trains,  61 6, 

c.  For  Mandatory  Injunction  to  Enforce  Decree,  619. 

d.  By  Judgment  Creditor  of  Constituent  Corporation,  620, 
i)  To  Set  Aside  Transfer  of  Property,  620. 

^2)  To  Subject  Property  to  Lien  and  Judgment  against 
Constituent  Corporation,  625. 

e.  By  Trustee  of  Stock  Asking  Instructions,  626. 

f.  Upon  Causes  of  Action  Existing  against  Constituent  Cor* 
poration,  628. 
(i)  On  Bonds,  628. 
^2^  On  Judgment,  633. 
(3)  On  Mortgage,  634. 
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IIL  RBORGAMIZBD  CORPORATIONS,  637. 

1.  Proceedings  by  or  on  Behalf  cf^  637. 

a.  For  Mandamus^  637. 

b.  Answer  of  Secretary  of  State  to  Order  to  Shew  Cause^  641. 
s.  Proceedings  against^  644. 

a.  To  Recover  Bonds  and  Prevent  Issue  of  Other  Bonds^  644. 

b.  Answer  Alleging  Nonliability ^  64B. 

c.  Answer  of  Reorganizatian  Committee  to  an  Attack  upam 

their  Powers^  650. 

lY.  DISSOLUTION  — WINDING  UP,  658. 

1.  Proceedings  to  Dissolve^  Generally^  658. 
a.  Before  Attorney- GenercUy  659. 
Notice  of  Motion^  659. 
Submission  of  Statement  of  Facts^  659. 
(a)  By  Written  Request,  659. 
lb)  By  PetiHon,  660. 
h.  Obtaining  Leave  to  Sue,  662. 
(i)  Petition,  662. 

(a)  By  Attorney-Generaly  662. 
lb}  By  Stockholder,  662. 
(«)  Order  Granting  Leave,  663. 

(a)  To  Attorney-General,  663, 
lb\  To  Stockholder,  664. 
^.  Bill  for  Dissolution,  665. 

^  Complainty  Petition,  Suggestion  or  Information,  667. 
(i)  For  Abuse,  Misuse  or  Nonuse  of  Franchise,  667. 
^a)  In  General,  667. 
^If)  Illegal  Business  —  Lottery,  669. 
/)  Illegal  Combination — Monopoly,  673. 
otf.  6^ax  Trust,  673. 
^^.  (?/7  7V«x/,  676. 
^r.  Sugar  Trust,  683. 
(^)  Improper  Consolidation,  Unlawful  Lease  and 

Nonuser,  684. 
(^)  Improper  Use  of  Funds  by  Building  and  Loan 

Association,  688. 
(/)  Insolvency,  689. 

o^i.  At  Instance  of  Attorney^General,  689^ 
^^.  ^/  Instance  of  Stockholder,  691. 
(^)  Neglect  and  Mismanagement,  694. 
TA^  Nonpayment  of  Stocky  697. 
(1)  d7/^r  Violations  of  Law,  698. 
otf.  Relating  to  Banks,  698. 
^^.  Relating  to  Insurance  Companies,  700. 
^r.  Relating  to  Railroculs^  701. 
^<^  Usurpation  of  Franchises,  703. 
Cross-petition    of  Creditor  of  Insolvent  Corpare^ 
tion,  711. 
Answer  or  Plea,  tit, 

i)  Denying  Abuse  or  Misuse  of  Franchise,  717. 
2)  Denying  Usurpation  of  Franchise,  719. 
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(3)  Setting  Up  Valid  Consolidation  Agreement^  783. 
/.  Demurrer^  725. 

(x)   To  Bill  in  Equity,  ^ 2$, 

Charging  Unlawful  Preferences,  725. 
Seeking  to  Forfeit  Franchise  of  Plank  Road 
Company,  726. 

(2)  To  Petition,  727. 

(3)  To  Plea,  728. 
g.  Replication,  728. 

h.  Judgment  or  Decree,  730. 
Hl  Proceedings  for  Voluntary  Dissolution,  735. 

a.  Petition,  736. 

b.  Order  to  Show  Cause^  739. 

c.  Order  Fixing  Time  and  Place  of  Hearing  Petition,  740. 

d.  Clerk* s  Notice  of  Time  and  Place  of  Hearing  Petition,  741. 

e.  Objections  by  Creditor,  741. 

/.  Petition  of  Minority  Stockholders  and  Creditors  to  Dismiss 

Application,  742. 
g.  Decree,  744. 
a.  Proceedings  After  Dissolution,  745. 

a.  By  or  on  Behalf  of  Corporation,  745. 
i)  By  Receiver,  745. 

For  Mandamus,  748. 
To  Revive  Suit  against  Debtor,  748. 
For  Writ  of  Prohibition,  .749. 
Answer  Alleging  Dissolution,  752. 

b.  Against  Corporation,  753. 
(i^  Complaint,  753. 
(2)  Petition  of  Creditors,  754. 

To  Declare  Trust  on  Corporate  Property,  1^^ 
To  have  Sole  Remaining  Officer  Act  as  Trustee 
for  Creditors,  756. 
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CR088*REFERENCEfl. 

Par  Form  of  Plea  in  Abatement  in  Actions  by  or  against  Corporations,  see 

the  title  ABATEMENT,  PLEAS  IN,  vol.  i,  Forms  Nos.  60, 

61,  76,  77,  78,06. 
For  Form  of  Bill  in  Equity  against  Promoters,  see  the  title  ACCOUNTS 

AND  ACCOUNTING,  vol.  i,  Form  No.  491, 
For  Form  of  Bill  in  Equity  against  Organizers  of  a  Corporation  and 

Vendors  of  Property  thereto,  see  the  title  ACCOUNTS  AND 

ACCOUNTING,  vol.  i,  Form  No.  4B9. 
For  Form  of  Affidavit  by  Officer  of  Corporation,  see  the  title  AFFI- 

DA  VITS,  vol.  I,  Form  No.  gs^  et  seq. 
For    Form    of  Answer   Der^ing   Corporate  Existence,    see    the    title 

ANSWERS  IN  CODE  PLEADING,  vol.  i,  Form  No.  1493. 
For  Form  of  Answer  Setting  Up  Failure  to  Comply  with  Statutory  Regu- 
lations, see  the  title  ANSWERS  IN  CODE  PLEADING, 

vol.  I,  Form  No.  1396. 
Fin'    Form  of  Verification    by   Officer    of   Corporation,  see    the    title 

ANSWERS  IN  CODE  PLEADING,  vol.  i,  Form  No.  1439. 
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For  Form  of  Petition  by  or  against  Corporation  upon  a  Promissory  Note^ 
see  the  title  BILLS  AND  NOTES,  vol.  3,  Formis  Nos.  4140, 

4149- 

For  Form  of  Plea  that  Defendant  Signed  Draft  as  Officer  of  Corpora- 
tion, see  the  Htle  BILLS  AND  NOTES,  vol.  3,  Form  No,  4252. 

For  Formal  Parts  of  Pleadings  in  Actions  by  and  against  Corporations, 
see  the  titles  ANSWERS  IN  CODE  PLEADING ;  AN- 
SWERS IN  EQUITY;  BILLS  IN  EQUITY;  COM- 
PLAINTS; DECLARATIONS;  PLEAS;  etc.,  and  the 
GENERAL  INDEX  to  this  work. 

For  Forms  in  Actions  upon  Bonds  and  Undertakings  of  Corporations  or 
Affecting  the  Rights  of  Corporations,  see  the  title  BONDS  AND 
UNDERTAKINGS  (ACTIONS  ON),  vol.  3,  Forms  Nos, 

439Sy  4453  ^l  seq. 

For  Forms  in  Actions  by  and  against  or  relating  to  a  Particular  Kind  of 
CorporcUionSy  see  the  titles  CARRIERS^  vol.  4,  p.  192;  ELE' 
VATED  RAILROADS ;  NATIONAL  BANKS;  RE- 
LIGIOUS SOCIETIES;  etc,  and  the  GENERAL  INDEX 
to  this  work. 

For  Forms  in  Actions  by  and  against  Officers  of  Corporations,  see  the 
title  DIRECTORS,  ETC, 

For  Forms  of  Indictments  for  Conspiring  to  Hinder  Business  of  a  Cor- 
poration, see  the  title  CONSPIRACY,  Forms  Nbs,  61^4,  6155^ 

For  Forms  in  Actions  against  Corporations  for  False  Imprisonment,  see 
the  title  FALSE  IMPRISONMENT, 

For  Forms  in  Proceedings  to  Foreclose  Mortgages,  see  the  title  FORE- 
CLOSURE, ETC, 

For  Forms  in  Actions  by  or  against  or  relating  to  Foreign  Corporations, 
see  the  title  FOREIGN  CORPORA  TIONS, 

For  Forms  in  Actions  against  Corporations  for  Libel,  see  the  title 
LIBEL, 

For  Forms  relating  to  Public  Corporations,  generally,  see  the  title 
MUNICIPAL  CORPORATIONS. 

For  Forms  in  Proceedings  for  Chaise  of  Name  of  Corporations,  see  the 
titU  NAMES, 

For  Forms  of  Service  of  Process  on  Corporations,  see  the  tide  SER- 
VICE OF  WRITS  AND  PAPERS, 

For  Forms  in  Proceedings  to  Sequester  Corporate  Property,  see  the  Htle 
SEQUESTRA  TION, 

For  Forms  in  Actions  by  and  against  Shareholders  and  Stockholders  or 
concerning  Shares  of  Stock,  see  the  title  STOCK  AND  STOCK- 
HOLDERS, 

For  other  Forms  in  Actions  and  Proceedings  affectit^  Corporations  or 
the  Property  of  Corporations,  see  the  titles  CERTIFIED 
CASES;  CERTIORARI;  COMMERCIAL  AGENCIES; 
CREDITORS'  SUITS;  DEATH  BY  WRONGFUL 
ACT;  DEPOSITS;  DIVIDENDS;  EMINENT  DO- 
MAIN; INJUNCTIONS;  INSOLVENCY;  INSUR- 
ANCE; MANDAMUS;  NUISANCES;  PERSONAL 
INJURIES;  QUO  WARRANTO;  RAILROADS;  RE- 
CEIVERS; and  the  GENERAL  INDEX  to  this  work. 
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J^or  matters  of  Procedure^  sec  Encvclop^j>ia  of  Pleading  and 
Practice,  titles  CORPORATIONS;  WINDING  UP. 

^or  matters  of  Substantive  Law^  j^^  American  and  English  Encyclo- 
pedia OF  Law,  Htles  CON  SO  LI  DA  TION  OF  CORPORA- 
TIONS; CORPORATIONS  {PRIVATE);  DISSOLU- 
TION  OP  CORPORA  TIONS;  REORGANIZA  TION  OF 
CORPORATIONS. 


I.  IN  GENEEAL.^ 

1.  Atttlont  by  and  agalnit  Oorporatloiii.  Indiana.  —  Horaer's  Stat.  (1896),  §g 

—  Every  corporation,  both  foreign  and  3001  et  seq.^  1141,  5556|  395i>  3965///^. 

domesticy  may  sue  and  be  sued,  both  at  Iowa.  —Code  (1897),  §  1607  //  seq. 

law  and  in  equity,  whenever  the  cor-  Aaitjoj.  —  Gen.  Stat.  (1897),  c  66.. 

porate  property  or  rights  are  involved,  Kentucky. —  Stat.  (1894),  c.  32;  Acts 

exactly  as  an  individual  might  under  (1896),  c.  31;  Acts  (1897),  c  14. 

similar   circumstances.      5   Encycl.  of  Louisiana.  —  Rev.  Laws  (1897),  p.  134 

PI.  and  Pr.  54..    Hence  the  forms  in  it  uq. 

actions  by  and  against  corporations  gen-  Maine.  —  Rev.   Stat.    (1883),    c.    46; 

erally  will  be  found  under  their  proper  Laws  (1S91),  c.  09, 140;  Laws  (1893),  c. 

tikes  in  this  work.    There  are  certain  212;  Laws  (1897)  c.  19a,  225. 

actions,  however,  a£fecting  peculiarly  Maryland.  —  Pub.  Gen.  Laws  (x888), 

corporations  and  corporate  interests,  p.  380  et  seq. 

These  latter  only  are  treated  in  this  title.  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

StatatM  exist  In  ersry  state  providing  X05,  106. 

for  the  formation,  control  and  existence  Michigan,  — How.  Anno.  Stat.  (1882), 

of  corporations,  defining  their  powers  §§  3343 '^•^{•>  4^47  ^/J^^..  4860 //j^*^.; 

and  prescribing  their  restrictions.    The  rub.  Acts  (1891),  pp.  x6,  143,  277;  Pub. 

following  is  a    list  of    the   statutory  Acts  (1895),  p.  326. 


provisions    relating    to     corporations 
generally: 

Alabama.  ^Q\y.  Code  (1886),  g  1521 
cis€q^\  Acts  (1890-1891),  Nos.  335i  403» 

430. 

^riwMa.  — Rev.   Stat.  (1887),   g  329 

it  seq, 

^rilojwaj.— Sand.  &  H.  Dig.  (1894), 

C-47- 

CaUfomia.  —  Civ,  Code  (1897),  g  283 

€t  seq. 

Coiorado.-^yiWW  Anno,  Stat.  (t89xX 
c.  30;  Laws  (1891),  p.  95. 

ContucHcui.  —  Gen.  Stat.  (1888),  g  1905 
etseq,;  Laws  (1889),  p.  138;  Laws  (1893), 
pp.  224,  263;  Laws  (1895),  pp.  467,  571. 


Minnesota.  — Stat.  (1894),  c.  34,  g  2714 
et  sea. 
Mississi^. — Anno.   Code  (1892),   c. 

25. 

Missouri,  —  Rev.  Stat.  (X889),  c.  42. 

Montana. -^Cvi.  Code,  g  390  et  seq.^ 
Code  Civ.  Proc.,  g  2190//  seq. 

Nebraska,  —  Comp.  Stat.  (1897),  c.  x6, 

Nevada.  —■  Gen.  Stat.  (1885),  c.  8. 

New  Hampshire.  —  Pub.  StaU  (1891), 
c.  147  et  seq. 

New  Jersey,  —  Gen.  Stat.  (1896),  p.  904 
et  sea. 

Ivew  Mexico.'^ Comp.  Laws  (1884),  g 
X92  etseq.;  Laws  (1897),  c  i,  19,  20. 

New  York.  —  Birds.  Rev.  Stat,  (1896), 


Delaware.  —  Rev.  Stat.  (1893),  c  70;  p,  647  etseq. 

X7  Laws,  c.  X47-  North  Carolina,  ^  Code  (1883),  c.  16; 

District  of  Columbia.^^Comp.    Stat.  Laws  (1885),  c.  19,  X90;  Laws  (1889),  c. 

(X894);  c.  15,  X70;  Laws  (1891),  c  257;  Laws  (1893), 

Florida. --^ey.   Sut.   (X892),  g  axxg  c.  244. 

€t  uq.  North  Dakota,  —  Rev.  Codes  (1895),  gg 

C;r^^.— 2Code(i896),ggi835#/^^^.,  2850,  3265,  5775  et  seq,;  Laws  (1897), 

1879  etseq.,  1909,  Z986,  2Q0O,  2008, 2147,  p.  63. 

2x59,  2167,  8x80,  2339,  2349  ^'  *^'  Ohio.  —  Bates*  Anno.  Stat.  (x897)»  g 

Idaho. ^VUty.    Stat.    (X887),   g    2575  ^232  etseq. 

it  seq.  Oklahoma, -^SXAi.  (1893),  c  17. 

//ZtM^,  — Starr    &  C.   Anno.    Stat.  Or^gwt.^HiWs  Anno.  Laws  (1892), 

('^)p  P-   985  '^  seq,,  p»  IQXX.  par.  25,  gg  354  ^Iseq.,  3217,  3a7i. 

p.  X03S,  par.  50  et  seq.,  p.  X036,  par.  80  Pennsylvania.  —  Bright.    Pur.    Dig, 

it  stq. ;  Lam  (1897),  p.  38x.  (1894),  p.  403  et  seq, 
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6880.  CORPORATIONS.  6889. 

1.  Incorporation^ 

a.  ApplieatioiL 

Fonn  No.  6389. 

To  the  Honorable  John  Marshal^  Associate  Judge  of  the  Superior 
(or  Circuit)  Court  of  the  County  of  Kent  (or  AidemarU),  State  of 
Delaware  (or  Virginia)'.  * 
Under  and  pursuant  to  the  requirements  of  {Here  properly  indicate 
and  refer  to  the  laws  under  which  it  is  sought  to  incorporate^  we,  the 
undersigned  {names  of  the  proposed  incorporators)^'^  desiring  for  our- 
selves, our  associates  and  successors,  to  form  and  be  incorporated 
as  a  corporation  (or  Joint  stock  company)^  do  hereby  make,  sign  and 
acknowledge  this  certificate  in  writing,  certifying  as  follows: 

Rhode  Island, — Gen.  Laws  (1896),  c.  in  Illinois.     See  list  of  statutes  dted 

176  et  seq.  supra^  note  I,  p.  537. 

South  Carolina.  —  Rev.  Stat.  (1893),  %  AnUoatlon  to    ooiirts   is  the   proper 

1499  et  seq.  method  of  incorporation  in  only  a  few 

South  Dakota.  —  Dak.    Comp.    Laws  of  the  states. 

(1887),  §  2889  et  seq.  Alabama.  —  Civ.  Code  (1886),  g  1660. 

Tennessee,  —  Code  (1896),  §  3034  et  seq.  Delaware.  —  17   Laws,    c.    147  (Rev. 

Texas.  —  Rev.  Stat.  (1895),  art.  638  et  Stat.  (1893),  p.  574  etseq.). 

seq.  Georgia.-^  2  Code  (l  895X  g§  3349,  335a 

£7/a>l.— Rev.  Stat.  (1898),  §§  314  et  North     Carolina.  —  Code     (1883),    g 

*<^.,  3623,  3661  et  seq.  677. 

Vermont.  —  Stat.  (1894),  c.  164  etseq.  Virginia.  —  Code  (1887),  §  1145. 

Virginia. — Code  (1887),  c.  46,  47.  And  even  in  these  states  theproceed- 

Washinzton.  —  Ballinger*s  Codes    &  ing  is  only  quasi  judicial  in  its  nature, 

Stat.  (1897),  g  4250  et  seq.  the  court  acting  in  a  legislative  rather 

tVest  Virginia.  — Code  (1891),  c.  53  et  than  in  a  judicial  capacity.     Gas- Light 

seq.  Co.  V.  West,  78  Ga.  318.     The  forms  of 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat,  this  method  of  incorporation  are  given 

(1889),  §§  1764,  1777,  1788,  1833.  in  this  article. 

Wyoming.  —  Rev.  Stat.  (1887),  §§  501  In    the  other   states,   however,   the 

^/j^*^.,  3093  ^/je"^.;  Const.  (1890),  art.  10;  forms  of  incorporation  are  in  no  way 

Laws  (1890),  p.  21  et  seq.\  Laws  (1895),  connected  with  court  proceedings,  and 

p.  223.  are  omitted  as  not  properly  being  plead- 

See  also  lists  of  statutes  cited  infra^  ing  or  practice  forms, 

note  I,    p.  538,  note  2,  p  658,  note  i,  8.  Xvst  bs  presented,  in  Alabama^  to 

p.  735.  the  judge  of  probate.     Ala.  Civ.  Code 

1.  The  instrument  by  which  a  private  (18S6),  §  1660.     In  Delaware,  to  the  as- 

eorporation  is  formed  is  variously  desig-  sociate  judge  of  the  county.    17  Del. 

nated.     It   is  called   *' agreement"  in  Laws,  c.  147  (Rev.  Stat.  (1893),  p.  574). 

Utah  and  West  Virginia;  '*  articles  of  In  Georgia,    to  the  superior  court.     2 

incorporation"   in  Arizona,   Arkansas,  Code  (1895),  §  2350.    In  North  Carolina, 

California,  Connecticut,  Dakota,  Florida,  to  the  clerk  of  the  superior  court.     N. 

Idaho,  Iowa,  Kentucky,  Michigan,  Min-  Car.  Code  (1883),  §  677.     In  Virginia, 

nesota,  Missouri,  Nebraska,  North  Caro-  to  the  circuit  or  corporation  court.  Va. 

Una,  Ohio,  Oklahoma,  Oregon,  Vermont,  Code  (1887),  §  II45- 

Washington,    Wisconsin;    **  articles    of  8.  Xost  be  presented  by  not  less  tbaa 

association  **  in  Indiana  and  NewIIamp-  three  persons  in  Alabama,  Delatoare  and 

shire;  '* certificate  of  incorporation"  in  North  Carolina.     Ala.   Laws  (1887),  p. 

Colorado,  Delaware,  District  of  Columbia,  103;  17  Del.   Laws,  c.   147  (Rev.    Stat. 

Maine,   Maryland,    Montana,    Nevada,  (1893),  p.    574);  N.   Car.    Code   (1883), 

New  Jersey,  New  York,  Virginia,    Wy-  %  677.     In  Georgia  the  petition  may  be 

oming;  *' charter'*  in  Louisiana,  Massa-  made  by  any   number  of   persons.     2 

chusetts,  Mississippi,  Pennsylvania,  Ten-  Code   (1895),  §  2350.     In  Virginia   the 

nessee,  Texas;  ''declaration    in  Alabama,  petition  may  be  made  by  not  less  than 

Georgia,  South  Carolina,  and  **  license"  five  persons.     Va.  Code  (1887),  g  II4S- 
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I. '  The  corporate  name  of  said  corporation  (or  company)  shall  be 
The  Dover  Brick  Company?-  » 

II.  The  purposes  and  object  for  which  this  corporation  (or  company) 
is  organized  are  {Here  set  out  the  object  and  purposes  of  the  corporation)^ 
and  generally  to  do  all  things  necessary  or  proper  for  carrying  on 
said  business,  and  for  those  purposes  to  have,  possess  and  enjoy  all 
the  rights,  benefits,  privileges  and  immunities  incident  to,  and  given 
under  the  laws  of  this  state  to,  a  corporation  (or  company)  of  such 
character* 

III.  The  amount  of  the  capital  stock  shall  be  (or  shall  not  be  less 
than)  one  hundred  thousand  dollars,  to  be  divided  into  shares  of  the 
par  value  of  one  thousand  dollars  each,  and  the  amount  to  be  paid  in 
to  commence  business  shall  be  twelve  thousand  dollars,  being  more 
than  ten  per  centum  of  the  said  capital  stock.^ 

[IV.  The  period  at  which  said  corporation  shall  commence  and 
terminate  shall  be  as  follows:  It  shall  commence  on  \h^  first  day  of 
Marchy  eighteen  hundred  and  ninety-eighty  and  shall  terminate  on  the 
first  day  of  Marchy  nineteen  hundred  and  eighteen^ 

V.  The  value  or  amount  of  real  estate  of  which  said  corporation 
may  become  seised  and  possessed  shall  not  exceed  in  value  (or  in 
amount)  the  sum  of  two  hundred  and  fifty  thousand  dollars  {or  fifty  acres 
of  lanct)^  [and  the  value  of  the  personal  estate  of  which  said  corpo- 
ration may  become  seised  and  possessed  may  be  the  sum  of  one  hun- 
dred thousand  dollars.]^ 

1.  Oorponte  aame  must  be  stated.  a  certain  per  centum  of  the  whole  capi- 

Alabama.  —Civ.  Code  (1886),  §  :66o.  tal  stock,  must  be  stated. 

Delaware. —  17   Laws,   c.    147  (Rev.  Delaware, — 17  Laws,  c.  147  (Rev.  Stat. 

Stat.  (1893),  p.  574)-  (1893),  p.  574)-     Similar  statutes  exist 

Georgia,  —  2  Code  (1805),  §  2350.  in: 

North     Carolina.  —  Cfode    (1883),    %  Alabama.^  Civ.  Code  (1886),  §  z66o. 

677.  Georgia. —  2  Code  (1895),  §  2350. 

Virginia,  —  Code  (1887),  g  1145.  North  Carolina.--  Code  (1883),  §  677. 

8.  Otgcet   of  iaoorporatlon    must   be  Virginia. —  Code  (1887),  §  1 145. 

stated.  Anoimt  with  whieh  to  oomimmoo  biiii« 

Alabama. —  Civ.  Code  (1886),  §  1660.  nois  must  be  stated. 

Delaware. — 17   Laws,   c.    147  (Rev.  Delaware. — 17    Laws,   c.   147  (Rev. 

Stat,  (1893),  p.  574).  Stat.  (1893),  p.  574). 

Georgia.—  ^  Code  (1895),  §  2350;  In  6^^<7r^ta.— 2  Code  (1895),  g  2350. 

re  Deveaux,  54  Ga.  673.  Amount   totnally  .  paid   in    must    be 

North  Carolina.^  Code  (1883).  §  677-  stated. 

Virginia.^  Code  (1887),  ^  1145.  Georgia.^  %  Code  (1895),  §  2350. 

Wboro  potiUon  dooi  not  dosignato  tho  4.  Time  of  oommonoomont  and  tonninft- 


of   the  corporation,   but    the  tlon  must  be  stated. 

name  of  the  same  indicates  its  business  Delaware. — 17  Laws,  c.  147  (Rev.  Stat, 

and  the  object  thereof  appears,  the  char-  (1893),  p.  574). 

ter  is  not  invalid.     Van  Pelt  v.  Home  Georgia. —  2  Code  (1895),  §  2350. 

Bldg.,  etc.,  Assoc.,  7^  Ga.  439.     Also,  North  Ctfr<?/f»a.— Code  (1883),  §677. 

a  statement  of  the  objects  of  the  corpo-  5.  Yalno  of  real  proporty  which  the 

ration  in  the  judge's  order  cures  the  corporation  may  own  must  be  stated. 

defect  of   failing  to  state  them  in  the  Delaware.  — 17  Laws,  c.    147  (Rev. 

petition.    Redwine  v.  Gate  City  Loan,  Stat.  (1893),  p.  574). 

etc.,  Assoc.,  54  Ga.  474.  Virginia.  —  Code  (1887),  §  1145. 

8.  AflMrant  of   oapltal  itook,  number  Yalno  of  pononal  proportj  which  indi- 

and   par    value   of    shares,   and    the  viduals  may  own  must  be  stated, 

amount  to  be  paid  before  commencing  Delaware.  —  17   Laws,   c.    147  (Rev. 

business,  which  shall  not  be  less  than  Stat.  (1893),  p.  574). 
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VI.  The  location  of  the  principal  place  of  business  or  the  chief 
office  of  said  corporation  (or  company)  will  be  at  the  city  of  Daoer  (or 
Charlottesville)^  in  the  county  of  Kent  (or  Albemarle)^  in  the  state  of 
Delaware  (or  Virginia).^ 

VII.  The  names  and  residences  of  the  original  subscribers  to  the 
capital  stock  are  as  follows:  (Here  list  names  and  residences  of  sub- 
scribers^ and  amounts  subscribed  by  them  respectively,)^ 

[VIII.  The  day  on  which  the  annual  election  referred  to  in  section 
23  of  the  act  hereinbefore  mentioned  shall  be  the  first  Tuesday  in 
March  in  each  and  every  year.] 

In  witness  whereof  we,  the  undersigned,  the  original  subscribers 
to  the  capital  stock  of  the  corporation,  have  hereunto  set  our  hands 
and  seals  this ^rx/ day  of  February^  iS98. 

(Signatures^  sealsy  witnesses  and  acknawlec^mentSy  as  in  the  cast  of 
ordinary  conveyances, '^^ 

Form  No.  6390.^ 

1.  Principal  plMe  of  bniliMii  must  be       Delaware,  — 17  Laws,   c.  147  (Rev 

stated.  Stat.  (1893),  p.  574  et  sea,), 

Alabama,  —  Civ.  Code  (1886),  §  1660.        Georgia,  —  a  Code  (1895),  g  2350. 

Delaware,  —  17  Laws,  c.  147  (Rev.  North  Carolina,  —  Code  (1883),  g  677. 
Stat.  (1893),  p.  574).  Virginia, ^QoAt  (1887),  §  1145. 

Georgia,--^  Code  (1895),  §  2350.  Pablioatlon  of  fho  petition,  articles  or 

North    Carolina,  —  Code     (1883),     %  certificate  must  be  made  in  the  manner 

677.  provided  by  law. 

KfV^Wa.-vTCode  (1887),  §  1145.  Delaware,  ^  I'j  Laws,   c.   147  (Rev. 

Chief  husinoiii  to  be  transacted  must  Stat.  (1893),  p.  I'j^etseq^i, 
be  stated.  Georgia,  —  2  Code  (1895),  §  2350  et ieq, 

Virginia.  —Code  (1887),  §  1145.  North  Carolina,  —  Code  {1883).  §  679. 

8.  Names  and  residenoes  of  original  sub-       4.  Georgia,  —  2  Code  (1895),  §  2350. 
ioribers  and  original  incorporators  must       Petition  for  inoorporation  of  a  company 

be  stated.  for  the  purpose  of  keeping  a  hose  with 

Alabama,  —  Civ.  Code  (1886),  §  1660.  which  to  extinguish  fires  is  set  out  in 

Delaware,  —  17   Laws,   c.    147  (Rev.  Screven   Hose  Co.  v,   Phil  pot,  53  Ga. 

Stat.  (1893),  p.  574).  626,  and  is  as  follows: 

North  Carolina,  —  Code  (1883),  §  677.         **  State  of  Georgia  —  Chatham  County. 

Hames  and  residenoes  of  ofnoers  who  for  To    the  Honorable  the  Judge  of  the 
the  first  year  are  to  manage  the  affairs        Superior  Court  of  Chatham  County: 
of  the  company  must  be  stated.,  The  petition  of  Isaac  Russell  and  oth- 

Virginia,  —  Code     (1887),     §     1145.  ^rs    respectfully   showeth   that     your 

Hence,  instead  of  paragraph  VII  in  the  petitioners,  in  connection  with  other 

text,  insert  the  following:  '*VII.  The  parties,  have  entered  into  an  associa- 

^^mos  and  residences  of  the  officers  tion  under  the  name  of  '  The  Screven 

who  shall  manage  the  affairs  of  the  Hose   Company  of  Savannah^   Georgia^' 

cpmpany  for  the  first  year  are  as  foU  and  that  the  object  of  their  association 

lows:"  {listing  the  names  and  residences  of  is  to  keep  on  hand  a  suitable  hose  car- 

the  president  and  secretary^  directors^  etc.)  riage  and  hose  in  the  city  of  Savannahf 

Other  provisions  or  articles  not  incon-  county  of  Chatham,  and  state  of  Gear" 

sistent  with  law   as   may   be  deemed  ^'<7,  and  with  said  hose  carriage  and 

proper  must  be  stated.  hose,  and  their  personal  exertions,  to 

Alabama,  —  Civ.  Code  (1886),  g  1660.  assist  in  the  extmguishment  of  fires  in 

Delaware,  — 17   Laws,   c.    147  (Rev.  said  city  of  Savannah^  and  in  the  pro- 

Stat.  (1893),  p.  574  et  seg.),  tection  of  the  property  of  their  fcllow- 

8.  Provisions  for  signing,  sealing  and  citizens;  and  that  under  the  provisions 

aeknowledging  the  articles  or  petition  of  the  charter  applied  for  in  this  peti- 

are  set  out  in  the  statute.  tion  no  capital  stock  is  required  to  be 

Alabama,  —  Civ.  Code  (1886),  g  1660.  paid  in,  the  incorporation   proposing 

im  Volume  5. 


6891,  CORPORATIONS.  6891. 

I 

To  the  Honorable  Superior  Court  of  the  County  of  Pulaski^  in  the 
State  of  Georgia?- 
The  petition  of  {names  of  incorporators)  respectfully  shows  the  fol- 
lowing facts: 

I.  Petitioners,  under  and  pursuant  to  the  requirements  of  the  Civil 
Code  of  Georgia,  chapter  2,  article  8,  section  i,  desire  for  themselves, 
their  associates  and  successors  to  be  constituted  a  body  corporate. 

II.  {Like  paragraph  I  in  Form  No,  6389.) 

III.  {Like  paragraph  II  in  Form  No,  6889,) 

IV.  The  capital  stock  of  said  corporation  shall  be  one  hundred 
thousand  dollars,  to  be  divided  into  one  hundred  shares  of  one  thousand 
dollars  each,  all  of  which  is  to  be  paid  in  before  commencing  busi- 
ness, and  petitioners  desire  the  right  to  increase  said  capital  stock  to 
any  amount  not  exceeding  two  hundred  thousand  dollars,  by  a  direct 
vote  of  three-fourths  of  the  stock,  at  a  special  meeting  called  for 
that  purpose.* 

V.  {Like  paragraph  IV  in  Form  No,  6389,) 

VI.  (Like  paragraph  VI  in  Form  No,  6389,) 

VII.  The  business  of  said  corporation  shall  be  managed  by  a 
board  of  directors  consisting  of  five  stockholders,  who  shall  be 
elected  annually  at  the  annual  meeting  of  said  corporation,  to  be 
held  on' th^  first  Tuesday  in  March  of  each  and  every  year;  but  the 
first  board  of  such  directors  shall  be  elected  at  a  meeting  to  be  held 
for  the  organization  of  said  corporation  immediately  after  the  grant- 
ing of  a  charter. 

«  VIII.  The  said  board  of  directors  shall  elect  from  its  members  a 
president,  a  secretary  and  a  treasurer,  and  may  make  such  rules  and 
by-laws  as  may  be  proper  for  the  government  of  said  corporation 
and  not  in  conflict  with  the  laws  of  the  state. 

Wherefore,  your  said  petitioners  pray  the  court  to  grant  an  order 
declaring  this  application  granted,  and  that  they  be  incorporated  as 
the  corporation  aforesaid  for  a  term  of  twenty  years,  with  the  privi- 
lege of  renewal  according  to  law  in  such  case  made  and  provided. 

Oliver  Ellsworth^  Attorney  for  the  Petitioners. 

b.  Granting  Application. 

Form  No.  6391.* 

Georgia  —  Pulaski  County. 

In  the  matter  of  the  application  of  ^  In  the  Superior  Court  of 
{names  of  incorporators)  ioT  2^,  ohdsttr  >^  Pulaski  County,  Special 
for  the  (name  of  corporation).  )      March  term,  \W8, 

not  to  act  upon  capital  stock,  but  only  1.  Xvst  Im  presented  to  the  superior 
for  the  purposes  first  aforesaid.  And  court.  2  Ga.  Code  (i8q5),  §  2350. 
your  petitioners  pray  that  they,  with  8.  Amount  of  eapitftl  to  be  employed 
the  other  members  of  their  association,  and  paid  in  must  be  specified.  In  re 
may,  for  the  purpose  aforesaid,  be  in-  Deveaux,  54  Ga.  673.  The  amount  of 
corporated  by  the  name  and  style  of  capital  actually  paid  in  must  be  stated 
^Tfu  Screven  Hose  Company  of  Savan-  as  a  condition  precedent  to  the  grant- 
nah^  Georgia^^  for  the  space  of  tiventy  ing  of  the  charter.  Hendrix  v.  Acad- 
years,  with  the  privileges  incident  to  emy  of  Music,  73  Ga.  440. 
corporations  created  by  courts,  as  pro-  8.  Georgia, —  2Code(i8Q5),§2350,  pro- 
Tided  by  the  statutes  of  the  state,  and  viding  for  the  judge's  order  to  be  passed 
your  petitioners  will  ever  pray,"  etc.  declaring  the  application  granted. 
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Upon  the  hearing  of  the  application  of  {names  of  the  incorporcUors)^ 
all  of  the  county  of  Pulaski^  state  of  Georgia^  heretofore  on  the  first 
day  of  February^  iS98^  filed  in  the  office  of  the  clerk  of  the  Superior 
Court  of  said  county,  asking  for  a  charter  for  the  organization  and 
incorporation  of  a  certain  corporation  to  be  J^nown  as  TAe  Hawkins- 
ville  Poultry  Association^  for  the  purpose  of  {Here  set  out  the  purpose  of 
the  corporation  as  stated  in  the  petition)^  and  the  said  {names  of  incorpo- 
rators)  having  complied  with  all  the  requirements  of  the  law  relating 
to  the  incorporation  of  such  a  corporation,  the  court  is  satisfied  that 
said  application  is  legitimately  within  the  purview  and  intention  of 

An  order  fmr  inoorporation  is  set  out  in  sioners  to  open  books  of  subscription. 
Screven  Hose  Co.  v,  Philpot,  £3  Ga.  Ala.  Civ.  Code  (i886),  g  i66i.  This 
6a6,  and  is  as  follows:  commission  may  be  as  follows: 


In  the  office  of 
foAn  Pomeroy^ 
Judge  of  the 
ProbateQoMTX^ 


*^Supertcr  Court  of  Chatham  County, 

May  Term,  187^.  "The  State  of  Alabama^ 

State  of  Georgia  —  Chatham  County:  Jefferson  County. 

On  reading  the   foregoing  petition, 

the  court  being  satisfied  that  the  appli-  To  John  Doe  and  Samuel  Shorty  of  the 

cation  is  legitimately  within   the  pur-  city  of  Birmingham^  county  and  state 

view  and  intention  of  the  statutes  of  the  aforesaid: 

state  of  Georgia  in  that  behalf  made  and  Please  take  notice  that  in  pursuance 

provided,  and  that  the  terms  of  the  law  of  the  declaration  of  incorporation  by 

have  been  complied  with:  It  is  ordered  you  and  your  associates  this  day  duly 

that  the  said  application  be  granted,  filed  in  my  office  in  accordance  with 

and  that  the  petitioners,  with  the  other  the  statutes  of  the  state  of  Alabama  in 

members  of  the  association  and  their  such  case  made  and  provided,  I,  John 

successors,  be  and  they  are  hereby  in-  Pomeroy^  probate  judge  of  said  county 

corporated  and  made  a  body  corporate  and    state,    hereby  authorize    you  as 

and  politic,  by  the  name  and  style  of  commissioners  to  open  books  of  sub- 

*  The  Screven  Hose  Company  of  Savannah y  scription  to   the   capital   stock   of   the 

Georgia*  for  and  during   the  term   of  (name  of  corporation)  2it  such  time  and 

twenty  years,  with  the  privilege  of  re-  place  and  upon  such  notice  as  you  may 

newal  at  the  expiration  of  that  time,  appoint. 

according  to  the  provisions  of  the  laws  In  witness  whereof  I  have  hereunto 

of  Georgia.     And  it  is   further  ordered  set  my  hand  and  affixed  the  seal   of 

that  the  said  corporation   shall    have  said  court  thisy^M  day  of  March^  1891P. 

power  to  make  and  pass  such  constitu-  (seal)               John  Pomeroy^ 

tion,  by-laws,  rules  and  regulations  for  Probate  Judge." 

the  management  of  the  affairs  and  busi-  After  the  opening  of  books  of  sub- 

ness  of  the  company,  which   may   be  scription  and  other  compliance  with  the 

deemed  needful,  as  may  be  framed  and  provisions  of  the  law,  and  upon  proper 

adopted  by  the  officers  and  members  of  affidavit  filed,    the    judge  of    probate 

the   same,  not  inconsistent  with  law.  must  issue  to  the  subscribers,  their  as- 

And  further,  to  exercise  all  corporate  sociates  and  their  successors,  a  certifi- 

powers  and  privileges  incident  to  cor-  cate  of  incorporation.     Ala.  Civ.  Code 

porations  created  by  courts,  as  provided  (1886),  g  1663.     Such  certificate  may  be 

by  law.     And  it  is  further  ordered  that  as  follows: 

a  certified  copy  of  this  petition   and  "The  State  of  .^/a^aiwtf,  )        Inthe/*r^ 

order,  under  the  seal  of  the  court,  be  Jefferson  County.         \     '  bate  Court, 

furnished  by  the  clerk  of  the  court  to  To  John  Doe  (naming   the   other    suK 

the  petitioners.  scribers): 

Savannah^  June  6th,  187^.  Please  take  notice  that  whereas,  it 

IViliiam  Schley^  appears  that  you  have  been  in  ail  re- 
Judge  Superior  Court,  spects  duly  organized  according  to  the 
Eastern  Circuit."  laws  of  the  state  of  Alabama^  as  appears 

Alabama,  —  Upon  filing  the  declara-  from  the  declaration,  report  of  the  com- 

tion,    the  judgment  of    probate   must  missioners  appointed  to  open  books  of 

issue  to  two  or  more  subscribers  a  com-  subscription,  the  minute  entry  of  the 

mission  authorizing  them  as  commis-  organization   of  your  corporation, 
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the  civil  code  of  the  state  of  Georgia.  Whereupon  it  is  ordered,  that 
said  application  be  and  the  same  is  hereby  granted,  and  that  the 
above  named  persons  {naming  them)^  their  associates  and  successors, 
be  and  they  are  hereby  incorporated  for  and  during  the  term  of 
twenty  years,  under  the  name  and  style  of  The  Hawkinsville  Poultry 
Association^  with  the  privilege  of  renewal  at  the  expiration  of  that 
time,  according  to  the  provisions  of  the  civil  code  of  the  state  of 
Georgia^  vested  with  all  the  rights,  privileges  and  immunities  by  law 
given  to  and  subject  to  all  the  restrictions  and  liabilities  by  law 
placed  upon  such  a  corporation. 

C,  C,  Smith,  Judge  of  the  Superior  Court 
of  Pulaski  County,  Georgia, 

2.  Amending  Certificate  of  Incorporation.^ 

well  as  by  the  affidavit  of  the  persona  refuse  a  charter  of  incorporation  upon 

authorized  to  receive  subscriptions,  all  the  terms  set  forth  in  the  certificate,  or 

of  which  have  been  duly  filed  in  my  granted  upon  such  other  terms  as  may 

office,  you  and  your  associates  and  sue-  be   adjudged   reasonable.      The  order 

cessors  are  hereby  duly  organized  as  a  granting  charter  may  be  as  follows: 

corporation  under  the  name  and  style  "  It  appearing  from   the    foregoing 

of  {name  of  corporation)^   and   for   the  certificate    in    writing    made,    signed, 

purposes  expressed  in  the  declaration,  sealed  and  acknowledged  in  due  course 

having  the  powers,  capacity  and   au-  of  law  and  this  day  presented  to  me, 

ihority  conferred  by  law  upon  such  a  John  Marshall^   judge   of   the   Circuit 

corporation.  Court    of  Albemarle  county,   state    of 

In  witness  whereof  I  have  hereunto  Virginia^  that  (names  of  incorporators) 

set  my  hand  and    affixed   the   seal  of  desire  to  form  a  joint  stock  company 

ssiidzoxxrxtYiis twenty-fifth dsiy oiMarch^  under  the  provisions  of  the  code  of  the 

iZgS.  state  of  Virginia,  title  i8,  chapter  47, 

(seal)                John  Pomeroy^  for  the  purposes  set  forth  in  s^id  certifi- 

Probate  Judge."  cate,   which  said   certificate  is  hereby 
Delaware,  —  The    approval    of    the  made  a  part  of  the  record  of  this  order, 
judge  must  be  indorsed  upon  the  ap-  a  charter   of   incorporation   is   by  me 
plication  and  the  same  transmitted,  so  hereby  granted  to  the  said  {names  ofin- 
indorsed,  to  the  secretary  of  the  state,  corporators),  their  associates,  successors 
and  a  copy  of  the  same  furnished  and  and  assigns,  and  they  are  hereby  made 
certified  by  said  secretary,  under  his  and  created  a  body  corporate  by  the 
hand  and  seal  of  office,  shall  be  recorded  name  of  The  Albemarle  Horse  Breeders* 
in  the  recorder's  office  of  the  county  in  Association,  with  all  the  powers,  privi- 
which  the  application  is  made.    17  Del.  leges    and    immunities    by    law    con- 
Laws,  c.  147  (Rev.  Stat.  (1893),  p.  574).  ferred  upon    such   a  corporation   and 
A^orth  Carolina.  —  Formerly  the  clerk  subject  to  all  provisions   and    restric- 
issued  the  certificate  of  incorporation,  tions  imposed  by  law  upon  such  a  cor- 
Code  (1883),  §  679;  but  under  the  Pub-  poration  according  to  the   terms  and 
lie  Laws  (1893),  c.  318,  after  the  articles  conditions  and  for  the  purposes  set  out 
of  agreement  have  been  recorded   the  in  said  certificate  of  writing. 
clerk  shall  send  a  copy,  certified  under  Given  under  my  hand  this  first  day 
the  seal  of  the  court,  to  the  secretary  of  of  March,  i^gS. 
state,  who  shall  record  the  same,  and  John  Marshall, 
shall   issue    letters   patent    under   the  Judge  of  the  Circuit  Court 
^reat  seal  of  the  state,  declaring  the  of  Albemarle  County." 
signers  of  the   articles  a  corporation,  1.  Amendment  of  charter  of  corporation 
which  letters  patent  shall  be  recorded  may  be  by  a  proceeding  similar  to  the 
in  the  clerk's  office  where  the  articles  of  original  incorporation  proceeding, 
agreement  are  recorded.  Alabama.  — Acts  (1889),  p.  17. 

Virginia.  —Code  (1887),  §  1145,  pro-  Delaware.  —  17   Laws,  c.    147  (Rev. 

viding  that  the  court  or  judge  in  vaca-  Stat.  (1893),  p.  574). 

tion  shall  have  discretion  to  grantor  Georgia, — 2  Code  (1895),  §  2350. 
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a.  Notice  to  Attomey-OeneraL* 

Fonn  No.  6392.* 

In  the  matter  of  the  application  of  the  Northport  Company  \ 
to  amend  its  original  certificate  of  incorporation.  ) 

To  Daniel  Webster,  Esq.,  Attorney-General   of  the   State  of    Nm 
York'. 
You  will  please  take  notice  that  upon  the  petition  and  upon  all 
the  papers  on  file  in  this  proceeding,  including  the  original  certificate 
of  incorporation  as  well  as  the   proposed   amended   certifica^te  of 
incorporation,  copies  of  all  of  which  have  herewith  been  served 
upon  you,  the  undersigned,  at  the  special  term  of  the  Supreme   Court 
of  New  York,  to  be  held  at  Riverhead,  in  the  county  of  Suffolk^  state 
of  New  York,  on  the  twenty-fifth  day  of  March,  iS98,  at  ten  o'clock 
in  the/<7r«ioon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  will  make  application  to  said  court  under  and  by  virtue  of  the 
New  York  Laws  of   1890,  chapter  563,  as  amended  by  New  York 
Laws  of  1892,  chapter  687,  for  an  order  amending  said  origina.1  cer- 
tificate of  incorporation  of  the  said  Northport  Company,  which    fails 
to  express  the  true  objects  and  purpose  of  the  corporation,  so    a.s  to 
truly  set  forth  such  object  and  purpose  as  set  forth  in  said  applica- 
tion, and  for  such  other  and  further  relief  as  to  the  court  may'  seem 
proper  and  just. 
Dated  \ht  fifth  day  of  March,  i8P<P. 

Yours,  etc., 

Oliver  Ellsworth, 
Attorney  for  the  Northport  Comp€Ufy. 

b.  Petition.* 

Form  No.  6393.^ 

Supreme  Court,  County  of  Suffolk, 

In  the  matter  of  the  application  of  the  Northport  1 

Company  to  amend  the  original  certificate  of  > 

incorporation.  ) 

To  the  Supreme  Court  of  the  State  of  New  York:  - 

Your  petitioner,  the  Northport  Company,  by  its  petition  here  to  tne 
court,  says: 

North  Carolina,  —  Laws  (1885),  c.  19;  terms  and  conditions  as  it  may  ^^^^on 

Laws  (1893),  c  380.  amend  any  certificate  of  i°<^^'t^^  biect 

Virginia, --Co^^  (1887),  §  1145.  which  fails  to  express  the  true  o^i  ^ 

Consult  also  the  statutory  provisions  and    purpose   of    the   corpora p^*^^^ 

referred  to  supra^  note  I,  p.  527.  as  to  truly  set  forth  such  obj^^     f^^ 

For  change  of  Eame  of  a  corporation  by  ourpose.     N.   Y.   Laws  (i89o)ff  ^    53^ 

amendment  or  otherwise  see  the  title  g  7,   as  amended  Laws  (iSqs)*       c  •) 

Names.  (Birds.  Rev.  Stat.  (1896).  p.  ^^'2^ 

1.  For  forms  of  notioes  of  motions  or  Consult  also  list  of  sututes  oteo^  *^   ' 

applications,  generally,  consult  the  title  note  i,  p.  527                                     ^  ^\^ 

Motions.  8.  For  fonnal  parts  of  petition^    PstIf 

8.  JSTfw  York,  —  The  supreme  court  character,  generally,  see  the  tit** 

may,  upon  due  cause  shown  and  proof  tions.                                               /i8qo), 

made,  and  upon  notice  to  the  attorney-  4.  New  York,  —  N.  Y.  Law  J   r^wt 


general  and  to  such  other  persons  as    c.  563,  as  amended  Laws  (i890)f      v 

upon  such    (Bird's  Rev.  Sut.  (1896),  p.  65 «•  5  '^* 
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I.  That  it  now  is,  and  since  the  second  day  of  January^  iS98y  has 
been,  a  corporation  duly  incorporated,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  ^ew  York, 

II.  That  on  said  second  day  of  January^  iS9Sj  the  original  certifi- 
cate of  incorporation  of  said  Northport  Company  was  filed  and 
recorded  in  the  office  of  the  secretary  of  the  state  of  New  York  as 
by  law  in  such  cases  required. 

III.  That  on  tYi^  fifth  ^2iy  oi  Januaryy  iS98,  a  certified  copy  of 
said  original  certificate  of  incorporation  was  filed  and  recorded  iti 
the  office  of  the  clerk  of  Suffolk  county,  state  of  New  York^  as  in 
such  cases  by  law  required. 

IV.  That  a  copy  of  said  original  certificate  of  incorporation  of  the 
Northport  Company  is  hereto  annexed,  marked  Exhibit  A  and  made 
a  part  of  this  petition. 

V.  That  said  original  certificate  of  incorporation  fails  to  express 
the  true  object  and  purpose  of  said  corporation,  the  said  Northport 
Company, 

VI.  That  the  true  object  and  purposes  of  the  said  corporation, 
the  said  Northport  Company ^  was  at  the  time  of  its  said  incorporation, 
and  ever  since  has  been  and  still  is,  as  follows,  to  wit:  {Here  set  out 
the  true  object  and  purpose  of  the  corporation,^ 

Wherefore,  in  accordance  with  and  under  the  provisions  of  the 
New  York  Laws  of  1890,  chapter  563,  section  7,  as  amended  by  the 
New  York  Laws  of  1897,  chapter  687,  your  petitioner,  the  said 
Northport  Company^  prays  for  an  order  of  the  court  upon  such  terms 
and  conditions  as  it  may  impose,  directing  the  amendment  of  the 
said  original  certificate  of  incorporation  of  said  corporation, 
the  said  Northport  Company^  so  as  to  truly  set  forth  the  object  and 
purpose  of  said  corporation,  in  such  manner  that  the  amended  certi- 
ficate of  incorporation  may  conform  to  and  be  in  the  words  and 
figures  as  set  out  in  a  certain  proposed  amended  certificate  of  incor- 
poration heretofore  by  your  said  petitioner  made  and  executed,  and 
duly  signed  and  acknowledged  by  the  directors  of  said  corporation, 
which  said  proposed  amended  certificate  of  incorporation  is  hereto 
annexed,  marked  Exhibit  B  and  made  a  part  of  this  petition,  and  for 
such  other  and  further  relief  as  to  the  court  may  seem  just  and 
proper. 

f        V  The  Northport  Company ^ 

y^^*"^)  By  John  Doe,  President. 

State  of  New  York,  \ 
County  of  Suffolk,    J  ^®- 

I,  John  Doe,  being  first  duly  sworn,  upon  oath  say  that  I  am  the 
president  of  The  Northport  Company,  the  petitioner  named  in  the 
foregoing  petition;  that  the  foregoing  petition  is  true  of  my  own 
knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  upon 
information  and  belief,  and  that  as  to  those  matters  I  believe  it  to 
be  true;  that  I  have  affixed  the  corporate  seal  of  said  corporation  to 
said  petition  and  signed  the  name  of  said  corporation  to  said  petition 
on  behalf  of  said  corporation  by  authority  of  its  board  of  directors. 

John  Doe, 

Sworn  to  before  me  this  second  day  of  March,  iS98. 

(seal)  Norton  Porter,  Notary  Public. 
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Form  No.  6394.' 

In  the  matter  of  the  petition  of ' 

the  Grand  Lodge  of  the  Order    In  the  Court  of  Common  Pleas  No.  1^ 

of  United  Workmen  of  Penn-  ^     of  Allegheny  County,  of  the  October 

sylvania  for   certain   amend-  ^     and  November  Term,  1S8S,      No. 

ments  and  alterations  in  the        91. 

charter  of  said  order. 
To  the  Honorable  Judges  of  the  Court  of  Common  Pleas  of  Allegheny 
County: 

The   petition   of   the    Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  Pennsylvania  respectfully  represents: 

That  the  petitioner,  the  Grand  Lodge  of  Ancient  Order  of  United 
Workmen  of  Pennsylvania^  is  an  association  incorporated  by  act  of 
assembly,  approved  March  9,  1871,  which  said  act  reads  as  follows: 
{Here  was  set  out  the  act) ;  that  said  corporation  is  embraced  in 
corporations  of  the  first  class,  specified  in  section  two  of  the  act  of 
April  29,  1874,  entitled  "An  Act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations,"  and  its  supplements;  that 
the  corporation,  in  pursuance  of  the  said  act  of  1874,  bemg  desirous 
of  altering  and  amending  the  articles  and  conditions  of  its  said  act 
of  incorporation,  duly  adopted,  at  the  regular  annual  session,  held  in 
January y  iS85y  the  following  amendments:  {Here  was  set  out  specifi- 
cally the  amendments  adopted^ 

Your  petitioner  therefore  prays  the  honorable  court  to  order  a  decree 
that  the  amendments  and  alterations  above  specified  be  approved, 
and  made  a  part  of  the  charter  of  the  said  Grand  Lodge  of  Ancient 
Order  of  United  Workmen  of  Pennsylvania, 

In  witness  whereof,  the  corporate  seal  of  said  corporation  has  been 
hereto  affixed,  duly  attested,  this  twenty-fifth  day  of  October^  iSSS, 

(seal)  Joseph  C  Smithy  Grand  Master  Workman. 

Attest:    Joseph  M.  McNair^  Grand  Recorder. 

{Acknowledgment?^ 

e.  Decree.* 
(1)  Interlocutory. 

Form  No.  6395.* 

(Precedent  in  In  re  First  Prcsb.  Church,  in  Pa.  St.  157.)* 


1.  Pennsylvania.  —  P.  L.  (1874),  p.  73 
(Bright.  Pur.  Dig.  (1894),  p.  409,  §  24). 
Consult  also  list  of  statutes  cited  supra^ 
note  I.  p.  527. 

This  petition  is  bated  on  the  fsets  in  In 
re  Grand  Lodge,  etc.,  no  Pa.  St.  613^ 

2.  Petition  should  itato  all  fMts  neces- 
sary to  enable  the  court  to  act  under- 
standingly;  nothmg  should  be  left  to 
inference.  The  petition  in  In  re  Grand 
Lodge,  etc.,  no  Pa.  St.  613,  was  defec- 
tive for  this  reason. 

9.  for  tho  fnvml  parts  of  dooreos  or 
orders,  generally,  consttlt  the  titles  Ds- 
CKKES  and  OiLDB&t. 


4.  Pennsylvania, —  P.  L.  (1869).  p.  82^ 
Compare  P.  L.  (1S74),  p.  73  (Bright. 
Pur.  Dig.  (1894),  p.  409.  §  24),  provid- 
ing for  a  similar  decree  in  cases  of 
amendment  of  charter  of  an  ordinary 
corporation.  Consult  also  list  of  stat- 
utes cited  sufra^  note  i,  p.  527,  for 
similar  provisions  in  other  jurisdic- 
tions. 

5.  Another  Prooedent. — In  In  r/- Grand 
Lodge,  etc.,  no  Pa.  St.  615,  the  follow- 
ing decree  amending  the  charter  of  in- 
corporation is  given:  "And  now,  to 
wit,  March  gik^  i8«?5',  the  foregoing 
amendments  and    alterations    of    the 
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In  the  Court  of  Common  Pleas  No.  i^,  of  Allegheny  County. 

In  the  matter  of  the  application  of  Firsts 

Presbyterian    Church    of   Bloomfield  for  I 

amendment   of  charter  and   change  of  [ 

name.  J 

And  now,  November  IVh^  i8^^  the  foregoing  petition  exhibited  in 
open  court,  and  it  appearing  to  the  court  that  due  notice  of  this 
application  and  these  proceedings  were  given  to  the  Auditor-General 
of  Pennsylvania^  on  the  15th  day  of  November^  i8<K4  (proof  thereof 
being  filed  in  this  court);  and  the  court,  upon  consideration  thereof, 
being  of  opinion  that  said  amendment  of  the  charter  and  change  of 
name  of  said  corporation  will  be  lawful,  beneficial,  and  not  injurious 
to  the  community,  do  direct  said  petition,  or  writing,  to  be  filed  in 
the  office  of  the  prothonotary  of  the  court,  and  that  notice  thereof 
be  inserted  in  one  newspaper  printed  in  said  county  for  three  weeks, 
setting  forth  that  said  application  has  been  made,  and  that  a  decree 
will  be  made  on  the  6th  day  of  January^  iS85y  at  10  o'clock  a.  m. 
conformably  to  the  prayer  of  the  petition,  unless  sufficient  reason 
be  shown  why  the  same  should  not  be  made. 

By  the  court, 

Christopher  Magee^  Judg6. 

(2)  Final. 

Form  No.  6396. > 
(Precedent  in  In  re  First  Presb.  Church,  iii  Pa.  St.  isg.)* 

{Title  of  court  and  cause  as  in  Form  No.  6395. ) 

And  now,  to  wit^June  27th,  iS85y  it  appearing  to  the  court  that 
the  order  of  the  court  made  November  ldt\  iS8i,  as  to  the  notice  to 
be  inserted  in  a  newspaper  printed  in  the  county  for  three  weeks,  set- 
ting forth  that  said  application  had  been  made,  and  that  a  decree 
would  be  made  on  tht  Jifth  day  oi  January^  iSS5y  at  ten  o'clock  a.  m. 
conformably  to  the  prayer  of  the  petition  unless  sufficient  reason  be 

Act    of    Incorporation    of    the    Grand  and  the  Commercial  Gazette',  and  that 

Lod:^f  of  the  Ancient  Order  of  United  the  same  will  be  granted  on  April  ^h^ 

IVorkmen  of  Pennsylvania  having  been  i8<y^,  unless  exceptions  are  filed  thereto 

duly  presented  to  this  court,  in  order  before  said  date." 

that  the  same  might  be  deemed  and  See  also  In  re  First  Presb.  Church, 

taken  to  be  a  part  of  the  Act  of  Incor-  107  Pa.  St.  544,  for  another  order  of  this 

poration    or    Charter    of    said    Grand  character. 

Lodge ^  and  it  appearing  to  the  court  1.  Pennsylvania.  —  See  supra,  note 
that  such  amendments  are  lawful  and  i,  p.  527.  See  also  In  re  First  Presb. 
beneficial,  and  do  not  conflict  with  the  Church,  107  Pa.  St.  543,  for  another 
requirements  or  the  Act  of  the  General  order  of  this  character. 
Assembly  of  this  commonwealth,  en-  8.  In  this  case  it  was  held  that  the 
titled  *  An  Act  to  provide  for  the  Incor-  court  of  common  pleas  might  change 
poration  and  Regulation  of  certain  the  name  of  a  corporation  to  that  of 
Corporations,'  approved  the  29th  day  another  corporation,  but  that  the 
of  April,  1874,  nor  with  the  constitution  change  did  not  invest  the  corporation 
of  this  state,  it  is  hereby  ordered  and  under  its  new  name  with  any  property, 
decreed  that  notice  thereof  shall  be  trusts  or  charter  rights  of  the  corpora- 
given  by  publication,  in  accordance  tion  whose  name  it  had  taken.  Inre 
with  the  statute  in  such  case  made  and  First  Presb.  Church,  11 1  Pa.  156. 
provided,   in  the  Chronicle,   Telegraph, 
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shown  why  the  same  should  not  be  done,  has  been  complied  with, 
and  no  sufficient  reason  having  been  shown  why  the  said  amendment 
of  the  charter  and  change  of  name  of  the  said  corporation  should 
not  be  made,  it  is  now  ordered,  adjudged  and  decreed  that  the  name 
of  said  corporation  shall  be  the  Fourth  Presbyterian  Church  of  Pitts- 
burghy  and  that  said  amendment  and  change  of  name  shall  be 
deemed  and  taken  (when  duly  recorded)  to  be  a  part  of  the  charter 
of  said  corporation;  and  it  is  further  ordered  that  said  amendment 
shall  be  recorded  in  the  office  for  the  recording  of  deeds,  in  and  for 
the  said  county  of  Allegheny, 

By  the  Court: 

Christopher  Magee^  Judge. 

II.  CONSOLIDATED  CORPORATIONS.^ 

1 .  Proceedings  by  or  on  Behalf  of.' 

1.  For  itatutory  proviiioni  relating  to       Maryland,  —  Laws  (1890),  c.  553. 
the  consolidation  of  corporations,  gen-        Michigan,  —  How.  Anno.  Stat.  (1882), 

crally,  consult  the  following:  §  3343  et  seq,\  Pub.  Acts  (1891),  p.  277. 

Colorado,  —  Mills*  Anno.  Stat.  (1891),        Minnesota,  —  Rev.  Stat.  (1894),  g  2715 

§  625  et  seq,  et  seq. 

Illinois.  —  Starr  &  C.    Anno.    Stat.      .  Missouri,  —  Rev.  Stat.  (1889),  §  2567. 
(1896),  p.  1036,  pars.  80-82.  Montana,  — Civ.  Code  (1895),  §§  911- 

Maryland,  —  Pub.  Gen.  Laws  (i888)»  924. 
art.  23,  §  39.  Nebraska,  —  Comp.    Stat.    (1897),    g 

Maine,  —  Laws  (1891),  c.  84.  1764  et  seq, 

AVva<&.  ^  Gen.  Stat.  (1885),  gg  1075,        New  Jersey,-^  Gen,  Stat.   (1896),  pp. 

1076.  2635-2719. 

Pennsylvania, —  Bright.     Pur.     Dig.        New  Mexico, — Comp.  Laws  (1885),  g 

(1894).  p.  413,  §  38.  2702  et  seq, 

Tennessee,  -—  Code   (1896),    §g    2024-        New  York,  —  Birds.  Rev.  StaL  (1896), 

2544.  pp.  9530,  2531,  255^-2558. 

6V(zA.  —  Rev.  Stat.  (1898),  ^  34a  Ohio,  —  Bates'  Anno.  Stat.  (1897),  § 

See  also  list  of  statutes  cited  sttpra^  3386  et  seq, 
note  I,  p.  527.  Oklahoma,  —  Stat.    (1893),   §   1016  et 

For  statutory  provisions  relating  to  seq, 
the  consolidation  of   railroad  corpora-        Pennsylvania,  —  Bright.    Pur.    Dig, 

tions  consult  the  following:  (1894),  p.  1801,  g  Z07  et  seq, 

Alabama,  —  Civ.  Code  (1886),  §  1580.  South  Carolina,  —  Rev.   Stat.   (1893), 

Arizona,  —  Rev,  Stat.  (1887),  §  317.  g  1615  et  seq, 

Arkansas, — Sand.  &  H.  Dig.  (1894),        South  Dakota, — Dak.   Comp.   Laws 

§§6188.6189.  (1887).  g  2986. 

Cii/«>r»ta.— Civ.  Code  (1897), gg 361,         Tennessee,  ^ Code    (1896),    gg    2024- 

473.  2544. 

Colorado,  —  Mills'  Anno.  Stat.  (1891),         Texas,  —  Rev.  Stat.  (1895),  g  4529. 

g  604  <f/  sea,  Utah,  —  Rev.  Stat.  (1898),  g  435. 

Connecticut,  —  Gen.    Stat.    (1888),    g  Washington,  —  Ballinger's  Codes  & 

3443  ft  seq,  Stat.  (1897).  %  4304. 

Florida,  ^^Viey.  Stat.  (1802),  g  2248.  West  Virginia,^ Code  (1887),  c  54, 

Georgia,— '%  Code  (1895),   g  2173  et  g  53. 

seq,  Wisconsin,  -—  Sanb.  &  B.  Anno.  Stat« 

Illinois,  ^StATT    &    C,    Anno.   Stat.  (1889),  g  1833. 

(1896),  p.  3236,  par.  23;  p.  3240,  par.  32;  Wyoming,  —  Rev.  Stat.  (1887),  g  562. 

p.  3241,  par.  33  et  seq,  %,  Frooeadingi  by  and  agminit  oorpon^ 

Indiana,  —  Horner's  Stat.  (Z896X  gg  Uons,    generally,    see    supra^    note    i, 

3556.  3951.  3965-3979.  p.  527. 

Kansas,  —  X    Gen.    Stat.  (1897),    pp.        BufBMwiny  of  Awmflnt  of  OonioUda- 
761-763.  tl0B.*-In  the  Matter  of  Minneapolis, 
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a.  To  Enforee  Consolidation  Agreement*^ 
(1)  Bill  in  EgmxY. 

Fonn  No.  6397.* 

The    Philadelphia    and   Reading^  In  the  CoMvt  of  Common  Pleas  ^  No. 

RaUrocul  Company^  plaintiff,       I      -fc   ^or  the  City  and  County  of 

against  >     Philadelphia,     Of  the  December 

The  River  Front  Railroad  Com-  [      Term,  \Z89.     No.  861,     Sitting 

pany^  defendant.  J      in  Chancery. 

To  the  Honorable  Judges  of  the  said  Court: 

Your  orator  complains  and  says  that: 

I.  The  plaintiff,  the  Philadelphia  and  Reading  Railroad  Company^ 
was  incorporated  under  the  act  of  assembly  of  this  commonwealth^ 
entitled  "An  Act  to  authorize  the  governor  to  incorporate  the  Phila- 
delphia and  Reading  Railroad  Company,"  approved  April  4,  1833, 
under  which  it  constructed  and  now  owns  the  railroad  extending 

«tc.,  R.  Co.,  36  Mina.  481,  where  peti-  After  oonfloUcUitioii  is  oompleted  by  the 

doner  instituted  proceedings   to  con-  filing  of  the  certificate  with  the  secre- 

demn  a  crossing  at  grade  over  the  right  tary    of    state,    the    new    corporation 

of  way  of  another  company,  it  was  held  succeeds  to  the  rights,  powers  and  fran- 

that  the  allegation  set  forth  as  the  ped-  chises  of  the  original  corporation  upon 

doner's  creation  and  existence  as  a  con-  the  election  of  a  boardof  directors.     In 

solidated    corporation    was   sufficient,  a  pleading  by  the  new  corporation ,  all 

These    allegations    were    as    follows:  these   facts   must  be  affirmatively  al- 

*' Your  petitioner,  y^t  Minneapolis  and  leged.   Mansfield,  etc.,  R.  Co.  c/.  Brown, 

St,  Louis  Railway  Company^  avers  that  26  Ohio  St.  223. 

on  \}tL^  first  day  oijune,  A.  D.  i8<?/.  it  Xvst  iM  Sued  in  Vaiiia  of  OonsolMated 
was  constituted  a  corporation  for  rail-  Oorporation.  —  An  action  by  or  against 
way  purposes,  under  the  corporate  a  corporation,  brought  prior  to  its  con- 
name  of  the  Minneapolis  and  St.  Louis  solidation  with  another  corporation. 
Railway  Company,  and  vested  with  and  cannot  after  consolidation  be  prose- 
now  owns  and  possesses  all  the  rights,  cuted  by  or  against  it  or  in  its  original 
properties  and  franchises  of  \Xi^  Min-  name.  Kansas,  etc.,  R.  Co.  v.  Smith, 
neapolis  and  St.  Louis  Railway  Company  40  Kan.  192.  The  new  corporation 
(that  certain  corporation  created  by  and  may  be  substituted  in  place  of  the 
existing  under  chapter  66  of  the  Special  original.  See  California  Cent.  R.  Co. 
Laws  of  the  legislature  of  the  territory  v.  Hooper,  76  Cal.  404.  But  compare 
oi Minnesota,  entitled  'An  act  to  incor-  Cunkle  v.  Interstate  R.  Co.,  54  Kan. 
porate  the  Minnesota  Western  Rail-  194,  as  to  the  time  of  substitution.  The 
road  Company,'  approved  March  3,  new  corporation  by  adopting  a  petition 
1853,  and  the  several  acts  amendatory  in  error  of  one  of  the  constituent  cor* 
thereof),  the  Minneapolis  and  Dulutk  porations  thereby  becomes  substitute 
Railway  Company  (a  corporation  duly  as  a  party  in  the  court  below  on  a  new 
created  and  existing  under  the  laws  of  trial  therein.  Wichita,  etc.,  R.  Co.  v, 
the  state  of  Minnesota),  the  Minnesota  Quinn,  57  Kan.  737. 
and  Iowa  Southern  Railroad  Company  1.  For  forms  relating  to  spoeifio  onforoo- 
and  the  Fort  Dodge  and  Fort  Ridgely  ment  of  contracts,  generally,  consult  the 
Railroeut  Company  (each  a  corporation  title  Specific  Perform ancs. 
for  railway  purposes,  duly  organized  2.  This  biU  is  based  upon  the  facts  of 
and  existing  under  the  general  incor-  the  case  of  Philadelphia,  etc.,  R.  Co.tr. 
poration  laws  of  the  state  of  Iowa),  by  River  Front  R.  Co.,  168  Pa.  St.  358. 
and  through  certain  consolidation  pro-  For  formal  parts  of  bills  in  equity, 
ceedings  and  agreements  entered  into  generally,  consult  the  title  Bills  in 
between  said  companies  severally,  pur-  Equity,  vol.  3,  p.  417  et  seq,\  of  com- 
snant  to  the  laws  aforesaid,  the  general  plaints  and  petitions,  consult  the  tide 
laws  of  this  state  and  similar  general  Complaints,  vol.  4,  pr  10x9  et  seq, 
laws  in  the  state  of  Iowa,** 
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from  the  city  of  Philadelphia  to  various  points  in  the  interior  of  this 
state;  that  the  terminus  of  the  road  is  in  the  city  of  Philadelphia  at  a. 
point  known  2iS  Port  Richmond^  the  southern  boundary  of  the  prop- 
erty of  said  company  at  that  place  being  Cumberland  street,  in  the 
eighteenth  ward  of  said  city. 

II.  That  by  a  supplement  to  said  act  of  assembly,  approved  April 
X2, 1864,  entitled  {Here  was  set  out  title  of  the  act)^^  the  right  to  make 
lateral  or  branch  roads,  leading  from  the  main  line  of  its  railroad  to 
places  or  points  in  any  of  the  counties  into  or  through  which  the 
said  main  line  may  pass,  was  conferred  upon  the  Philadelphia  and 
Reading  Railroad  Company. 

III.  That  the  defendant,  the  River  Front  Railroad  Company^  was 
incorporated  on  Xh^  fifteenth  day  of  May^  i87^,  under  the  provisions 
of  an  act  of  assembly,  approved  April  4,  1868,  entitled  (Here  was  set 
out  title  of  the  a€t\^ 

IV.  That  by  the  twelfth  section  of  said  act  of  April  4,  1868,  it  is. 
provided  that  "  no  corporation  formed  thereunder  shall  enter  upon 
or  occupy  any  street,  lane  or  alley  in  any  incorporated  city  without 
the  consent  of  such  city  being  first  obtained." 

V.  That  in  i877  the  River  Front  Railroad  Company  and  the  Phila- 
delphia and  Reading  Railroad  Company  each  proposed  building  a  branch 
railroad  upon  the  same  streets  in  the  city  of  Philadelphia^  and  it  was 
agreed  between  them  that  the  two  companies  should  build  and  owa. 
jointly  a  single  line  between  Callowhill  and  Cumberland  streets,  and 
an  ordinance  of  the  city  of  Philadelphia  was  passed  and  approved 
May  2x,  1877,  entitled  {Here  was  set  out  title  of  ordinance).'^ 

VI.  That  the  legal  effect  of  the  ordinance  was  to  give  the  consent 
of  the  city  of  Philadelphia  to  both  of  said  railroad  companies  to  enter 
on  and  occupy  the  streets  named  therein. 

VII.  That  in  accordance  with  the  agreement  aforesaid,  and  the 
provisions  of  the  ordinance  mentioned,  the  two  railroad  companies 
did  construct  jointly  in  the  year  \Z81  a  double  track  railroad  extend- 
ing from  the  south  side  of  Cumberland  street  along  Beach  street  to 
Shackamaxon  street;  thence  through  private  property  to  Delaware 
avenue  and  along  Delaware  avenue  to  Callowhill  street,  in  the  eleventh 
ward  of  the  said  city,  and  the  cost  of  construction  was  borne  equally 

1.  The  titlt  of  th«  aot  rafarrad  to  in  the  from  the  point  of  connection  with  the 
text  was  as  follows:  "An  Act  extending  Pennsylvania  Railroad  as  then  located, 
so  much  of  the  provisions  of  the  act  to  constructed,  and  in  use  at  Delaware 
incorporate  the  Pennsylvania  Railroad  avenue  and  Dock  street,  by  such  route 
Company,  approved  April  13th,  1846,  as  as  should  be  approved  by  the  select 
relates  to  the  making  of  lateral  or  and  common  councils  of  the  city  of 
branch  railroads  to  the  Lebanon  Valley  Philadelphia,  to  a  point  of  connection 
and  Philadelphia  and  Reading  Railroad  with  the  Philadelphia  and  Trenton 
Companies."  Railroad     at    its    Kensington    depot 

2.  The  title  of  the  aot  roforrod  to  in  the  grounds  at  Harrison  and  Leib  streets." 
text  was  as  follows:  **An  Act  to  au-  8.  Tht  titlt  of  the  ordimtnoe  raferred  to 
thorize  the  formation  and  regulation  in  the  text  was  as  follows:  **  An  ordi- 
of  railroad  companies,  for  the  purpose  nance  to  authorize  the  River  Front 
of  constructing,  operating,  and  main-  Railroad  Company  and  the  Philadel- 
taining  a  railroad  for  public  use  for  phia  and  Reading  Railroad  Company 
the  conveyance  of  persons  and  prop-  to  severally  and  jointly  occupy  and  use 
erty  to  be  located  in  the  city  and  certain  streets  for  railroad  purposes.'* 
county  of  Philadelphia  and  to  extend 
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by  the  said  two  companies,  and  the  same  is  owned  by  them  as  equal 
tenants  in  common. 

VIII.  That  the  said  railroad  until  May  1^  iS89y  was  maintained  and 
operated  by  both  the  said  companies  jointly  under  the  terms  of  an 
agreement,  a  copy  of  which,  marked  Exhibit  Z>,  is  annexed  as  part 
of  the  bill.i 

1.  AgrMment  for  Joint  control  of  traek,  agreement,  and  the  expenses  may  be 

marked  Exhibit  D  and  referred  to  in  so  adjusted,  subject,  however,  to  an  im- 

the  text,  was  as  follows:  mediate  restoration  of  the  tonnage  basis 

''Agreement  between  Philadelphia  and  whenever  a  desire  that  such  be  done  be 

Heading  Railroad  Company  And  the  /diver  expressed  by  either  interest. 

Front  Railroad  Company.  The  adjustment  of  the  tonnage,  and 

Rules  for  the  government  of  the  Rail-  all  other  accounts  appertaining  to  the 

road  on  Delaware  SLVcnne,  Philadelphia,  operation  and  maintenance  of  the  line, 

between  Cumberland  street  and  Callow^  shall  be  made  quarterly  through  such 

^'//street.     Taking  effect  ^<rv /i/,  i8<S7.  officers  as  shall  be  designated  by  the 

There  shall  be  appointed  a  Joint  Dis-  respective  interests, 

patcher,  whose  sole  duty  shall  be  the  The  pay  of  the  Dispatcher  shall  be 

traffic  management  of  the  line  between  fixed  by  the  joint  interests,  and  each 

Cumberland  and  Callowhill  streets,  on  shall  bear  an  equal  share  of  the  same, 

Delaware  avenue.  each  interest  paying  direct  to  the  Dis- 

The  maintenance  of  the  line  shall  be  patcher  their  proportion  of  the  salary, 

divided  between  the  two   interests  in  the  purpose  of  this  method  being  that 

such  a  manner  that  the  Engineer's  de-  the  Dispatcher  shall  keep  in  constant 

partment  of  the  Readings  interest  shall  mind,  that  as  between  the  two  interests 

have  charge  of  the  maintenance  of  the  he  is  a  joint  representative  of  a  joint 

line  for  twelve  (/i)  months  at  a  time,  ownership;  it  is  also  agreed  that  under 

and  that  of  River  Front  Railroad  for  no  circumstances  will  it  be. proper  for 

like  periods,  neither  interest,  except  by  either  interest  to  pay  to  the  Dispatcher 

an  agreement,   to  retain  charge  for  a  more  than  one-half  of  the  agreed  salary, 

longer  continuous  period  than  one  year,  and  that  an  expression  of  dissatisfaction 

it  bein^  understood  that  the  first  year's  from  either  interest  shall  be  considered 

management,  dating  from  ^oy/^/,  1 8<S9,  a  good  and  sufficient  reason   for  the 

and  terminating  April  ^oth^  i8<P7,  shall  Dispatcher's  removal, 

be  assumed  by  the  River  Front  Rail-  The  charge  for  tolls  and  motive  pow- 

road  Company.  er,  applying  from  May  ist,  i8«R»,  which 

The  intention  of  the  joint  ownership  each  interest  shall  make  and  collect 
is,  that  the  cost  of  maintaining  the  line,  from  Consignees  or  Shippers  upon  cars 
and  all  other  expenses,  except  the  pay  delivered  or  taken  from  private  sidings, 
of  the  Dispatcher,  shall  be  borne  in  shall  be  one  dollar  ($/.oo)  per  eight- 
proportion  to  the  actual  tonnage  repre-  wheeled  loaded  car,  which  rate  shall 
sented  by  the  two  interests,  but  the  continue  in  force  until  changed  by  an 
strict  enforcement  of  the  actual  tonnage  agreement  between  the  proper  officers 
method  may,  by  mutual  consent,  be  of  the  respective  interests, 
suspended  and  instead  an  estimated  All  questions  as  to  the  management 
weight,  to  be  agreed  upon,  may  be  ap-  of  the  joint  line  that  may  arise  here- 
plied  to  each  loaded  car,  which  until  the  after  shall  be  referred  to  the  General 
removal  of  the  actual  weight  method  Managers  of  the  joint  interests,  or  to 
shall  become  the  basis  for  determining  such  officers  as  they  may  delegate  for 
the  proportion  of  expenses  chargeable  that  purpose. 

to  the  respective  interests,  or  in  lieu  of  The  foregoing  has  been  approved  and 

either  of  the  foregoing  methods,  having  accepted  on  behalf  of  the  Receivers  of 

in  view  more  especially  the  avoidance  of  the  Philadelphia  and  Reading  Railroad 

the  expense  that  would  be  incurred  in  Company, 

keeping   an   accurate   account  of  cars  Byy.  E.  IVootfen, 

moved,  and  so  long  as  it  shall  be  mu-  General  Manager, 

tnally  satisfactory,  it  may  be  proper  to  The  foregoing  has  been  approved  and 

assume  that  there  has  been  an  equal  accepted  on  behalf  of  the  River  Front 

division  of  the  tonnage  between  the  re-  Railroad  Company. 

spective  interests  of  the  parties  to  this  By  O.  E.  McClellan.** 
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IX.  That  at  present  the  River  Front  Railroad  Company  is  leased 
and  operated  by  iiat  Pennsylvania  Railroad  Company^  a  corporation 
existing  under  the  laws  of  this  commonwealth^  and  that  the  president 
of  the  said  River  Front  Railroad  Company  is  one  of  the  vice-presidents 
of  the  Pennsylvania  Railroad  Company^  and  the  board  of  directors  of 
the  former  company  is  composed  entirely  of  persons  who  are  also 
directors  of  the  latter. 

X.  That  the  railroad  of  the  River  Front  Railroad  Company  extends 
both  north  and  south  of  the  joint  railroad  before  mentioned,  and 
connects  the  railroad  of  the  Pennsylvania  Railroad  Company  at  Dock 
street,  in  the  fifth  ward  of  the  city  of  Philadelphia^  with  the  Philadel- 
phia and  Trenton  Railroad  Company^  which  is  leased  and  operated  by 
the  Pennsylvania  Railroad^  at  a  point  in  the  twenty-fifth  ward  of  said 
city. 

XI.  That  the  said  railroad  between  Callaivhill  street  and  Cumber^ 
land  street  is  also  connected  with  the  main  line  of  the  Philadelphia 
and  Reading  Railroad  at  a  point  just  north  of  Cumberland  street,  and 
the  traffic  of  said  railroad  between  Callowhill  street  and  Cumberland 
street  is  exclusively  transported  in  cars  to  the  separate  railroads  of 
the  Pennsylvania  Rculroad  and  the  Philadelphia  and  Recuiing  Railroad 
Company, 

XII.  That  numerous  warehouses,  wharves  and  other  places  of 
business  are  situated  along  the  line  of  the  common  railroad,  and 
since  its  construction,  turnouts  and  sidings  have  been  constructed 
connecting  the  same  with  said  warehouses,  wharves  and  places  of 
business. 

XIII.  That  in  pursuance  of  the  agreement  referred  to  oiMay  1, 
i%82^  Exhibit  D^  the  plaintiff  and  defendant  alternated  in  taking 
charge  of  the  maintenance  of  said  line  of  railroad  on  Delaware  avenue 
up  to  the  first  day  of  May^  iS87y  when  it  became  the  right  of  the 
Philadelphia  and  Reading  Railroad  to  take  charge  of  the  mainten- 
ance of  said  line  under  said  agreement. 

XIV.  That  said  company  was  then  in  the  hands  of  receivers,  and 
at  the  instance  of  the  River  Front  Railrocul  Company^  permitted  the 
company  to  take  charge  of  the  maintenance  of  said  line  on  Delaware 
avenue  from  theyfrj/  day  of  May^  iS87,  to  the  first  day  of  May,  iSS8. 

XV.  That  this  arrangement  was  entirely  provisional  and  only  had 
application  to  the  year  beginning  May  i,  i8^7,  and  ending  May  1, 
iS88.  That  the  River  Front  Railroad  continued  in  charge  of  said 
railroad  during  the  year  extending  from  May,  iS8S,  to  May^  iS89, 

XVI.  That  prior  to  the  first  day  of  May,  iSSQ,  the  plaintiff  desired  to 
take  charge  of  the  maintenance  of  the  line  for  the  year  extending 
from  the^rj/day  of  May,  iS89,  in  accordance  with  said  agreement,  and 
notified  the  River  Front  Railroad  Company  of  its  purpose  so  to  do,  and 
to  this  end  entered  into  possession  of  the  railroad  on  Delaware 
avenue. 

XVII.  That  the  River  Front  Railroad  Company  then,  unlawfully  and 
in  violation  of  the  terms  of  said  agreement,  procured  a  large  number 
of  men  and  placed  them  along  the  line  of  the  railroad,  and  forcibly 
prevented  the  plaintiff  from  making  the  repairs  necessary  to  maintain 
the  line  on  said  Delaware  avenue,  and  further  obstructed  and  inter- 
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fered  with  the  piaintiff  in  the  exercise  of  the  rights  vested  in  it  by  the 
terms  of  the  agreement  in  regard  to  the  maintenance  of  said  road. 

XVIII.  That  in  order  to  preserve  the  public  peace  the  mayor  of 
the  city  of  Philadelphia  directed  the  maintenance  of  said  line  on 
Delaware  avenue  to  be  taken  in  charge  of  the  department  of  public 
safety  of  the  city  of  Philadelphia^  and  that  the  road  since  May  Jf,  i8^P, 
has  been  maintained  by  the  mayor  of  the  city  of  Philadelphia^  acting 
through  the  department  of  public  safety.  That  the  River  Front 
Railroad  Company  denies  the  right  of  the  Philculelphia  and  Reading 
Railroad  Company  to  take  charge  of  the  said  road  at  any  time,  under 
said  agreement,  and  the  plaintiff  is  thereby  deprived  of  the  rights 
vested  in  it  under  the  agreement,  including  the  right  to  take  charge 
and  maintain  said  road. 

Wherefore  it  prays: 

I  St.  That  the  defendant  shall  keep,  preserve  and  perform  all  the 
terms,  covenants  and  conditions  of  the  agreement  of  May  1,  iZSB^ 
and  especially  the  covenant  authorizing  the  Philadelphia  and  Reading 
Railroad  Company^  in  each  alternate  year,  to  take  charge  of  the  main- 
tenance of  the  line  on  Delaware  avenue,  as  set  forth  in  the  agreement. 

2d.  That  an  injunction  be  issued  restraining  the  River  Front  Rail- 
road Company^  its  officers  and  agents,  from  obstructing  or  interfering 
with  the  plaintiff,  its  officers  and  agents,  in  taking  charge  of  and 
maintaining  the  said  line  during  said  period. 

3d.  {General  relief ,) 

George  P,  Smithy  Plaintiff's  Solicitor. 

« 

(2)  Answer. 

Form  No.  6398.' 

Supreme  Court.    New  York  County. 

TheBradfordy  Eldred  and  Cuba  Railroad 
Company y  and  Thomas  C  Piatt,  as  re- 
ceiver,  plaintiffs, 

against 

The  New  York,  Lake  Erie  and  Western 
Railroad  Company,  defendant. 
The  amended  answer  of  the  defendant  to  the  complaint  of  the 

plaintiff  in  the  above  entitled  action : 
The  said  defendant,  answering  the  said  complaint  — 
First.  Denies  that  he  has  any  knowledge  or  information  sufficient 

1.  Thii  aofwer  ii  ooptod  from  the  reoord  to  guarantee  payment  of  interest  on 

in  the  case  of  Bradford,  etc.,  R.  Co.  v.  bonds  of  that  other,  in  case  of  inability 

New  York,  etc.,  R.  Co.,  123  N.  Y.  316.  of  the  latter  to  do  so,  equity  would  not 

The  complaint  in  that  case  sought  to  decree    specific    performance  of  such 

enforce    a   certain    consolidation    and  contract. 

traffic  agreement  between  the  plaintiff  For  the  formal  parti  of  answers,  gen- 

and  the  defendant,  and  for  an  account-  erally,  consult  the  titles  Answers  in 

ing.     It  was  held  that,  where  two  rail-  Code    Pleading     and    Answers    in 

road  companies  had  entered  into  an  Equity;   of  pleas,  generally,  consult 

agreement  by  which  one  was  to  have  the  title  Pleas. 
▼irtual  control  of  the  other  and  it  was 
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to  form  a  belief  of  the  allegations  contained  in  the  second  paragraph 
thereof;  that  by  order  of  this  court,  duly  made  and  entered  on  the 
fourth  day  of  February^  iS85,  or  otherwise  in  a  certain  action  then 
depending,  wherein  the  Metropolitan  Trust  Company^  of  the  city  of 
New  York^  was  and  is  plaintiff,  and  the  [Plaintiff  company  herein  was 
defendant,  the  plaintiff  Thomas  C,  Piatt  was  appointed  receiver  of 
the  property  and  franchises  of  this  plaintiff  company,  with  the  right 
to  sue  on  behalf  of  the  said  company,  or  that  said  Thomas  C.  Platt^  duly 
or  otherwise,  qualified  and  entered  upon  the  performance  of  his 
duties  as  such  receiver. 

Second.  Admits  the  allegation  of  the  fourth  paragraph  of  said 
complaint,  that  at  the  several  times  thereafter  set  forth  in  said  com- 
plaint, the  railroads  of  the  plaintiff  company  and  of  the  defendant 
connected  with  each  other  at  two  places,  namely,  at  Wellsville  and 
Cuba^  but  denies  the  allegation  of  said  fourth  paragraph  that  said 
plaintiff's  road,  by  reason  of  said  connection  or  otherwise,  was  tribu- 
tary to  the  defendant's  road,  or  in  a  situation  to  exchange  traffic  and 
business  with  it  to  mutual  advantage,  or  that  by  reason  of  the  alleged 
relation  of  the  said  roads  to  each  other,  or  because  a  large  or  any 
amount  of  traffic  and  business  could  be  delivered  to  the  defendant, 
or  be  diverted  from  it  to  rival  lines  (as  to  all  of  which  defendant 
denies  that  it  has  any  knowledge  or  information  sufficient  to  form 
a  belief),  or  otherwise,  the  defendant  desired  and  sought  to  establish 
close  and  permanent  or  any  business  or  other  relations  with  the 
plaintiff  company. 

And  defendant  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  that  prior  to  the  12th  day  of  March^  iSSS^ 
negotiations,  as  alleged  in  the  complaint  or  otherwise,  were  opened 
and  carried  on  between  the  plaintiff  company  and  this  defendant,  or 
that  all  the  alleged  facts  in  the  premises  were  fully  or  at  all  consid- 
ered, or  that  the  amount  of  business  and  traffic,  present  and  pro- 
spective, of  the  plaintiff  company,  if  any,  its  current  earnings,  the 
amount  of  its  outstanding  mortgage  indebtedness,  the  loss,  if  any,  to 
the  defendant,  if  the  plaintiff  company  should  fall  under  the  control 
of  a  rival  line  or  lines,  or  the  alleged  fact  that  such  rival  lines  desired 
to  obtain  control  of  the  plaintiff  company's  road,  or  that  all  and 
singular  or  any  of  the  several  matters  aforesaid  were  fully  or  at  all 
discussed  or  considered  in  the  course  of  said  alleged  negotiation,  or 
that  in  view  of  the  alleged  character  and  permanency  of  the  relation 
alleged  to  be  contemplated  between  the  two  roads  or  otherwise,  it 
was  recognized  by  both  or  either  of  said  companies  that  it  would  be 
desirable  or  proper  that  the  defendant  should  directly  or  indirectly 
elect  the  directors  of  the  plaintiff  company  from  time  to  time,  or 
generally  control  the  management  of  the  plaintiff  company,  or  that 
this  defendant  considered  how  such  general  control  or  management 
could  be  lawfully  or  otherwise  secured  to  the  defendant. 

And  this  defendant,  on  its  information  and  belief,  alleges  that  all 
the  matters  set  forth  in  said  fourth  paragraph,  beginning  with  the 
words  "  by  reason  of  the  relation,"  at  folio  sixth  thereof  down  to  and 
including  the  words  ** lawfully  secured  to  the  defendant  company" 
at  folio  ninth  thereof,  are  immaterial  and  irrelevant  to  the  statement 
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of  plaintiff's  alleged  cause  of  action^  are  inadmissible  as;  evidence^ 
and  are  not  properly  pleaded  in  said  complaint. 

And  defendant  denies  that  as  the  result  of  the.  said  alleged 
negotiations  and  inquiries,  or  with  a  view,  or  for  the  purpose  of 
establishing  permanent  or  any  business  or  other  relations  between 
the  plaintiff  company  and  this  defendant  or  otherwise,  the  said 
alleged  agreement  was  entered  into  by  the  plaintiff  company  and  this 
defendant,  as  alleged  in  said  complaint,  or  otherwise. 

And  this  defendant,  upon  its  information  and  belief,  alleges  that, 
at  or  about  the  same  time,  in  that  behalf  in  said  complaint  alleged, 
Hugh  J,  Jewett  then  being  the  president  pf .  the  defendant,  signed  a 
pretended  agreement  in  the  words  and  figures  set  forth  in  the  com- 
plaint,^ with  the  name  of  this  defendant,  and  A,  R.  Macdonaugh^  then 
being  the  secretary  of  the  defendant,  by  the  directioii  of  saii^./ewetty 
assumed  to  affix  to  said  pretended  agreement  the  corporate .  seal  of 

1.  The  agreement  rsferrad  to  in  the  text  protection  of  the^rtV  Company  in  reii- 

was    as     follows:    "  This   agreement,  de ring  assistance  to  the  ^^^r^'^C^^m/afty 

made  this  twelfth  day  of  March,  a.  d.  under  this  contract,  it  will  cause  to  be 

i^Sj^  by  and  between  the  N^ew  York,  deposited    with    the   Erie  Company   a 

l^e  Erie  and  Western  Railroad  Com-  majority  of  the   capital   stock  of  the 

pany^  party  of  the  first  part,  and  the  Eldred  Company,   in   such   manner  as 

Bradford,    Eldred  and    Cuba  Railroad  shall  be  required,  upon  which,  so  long 

Company,  herein  called  the  Eldred  Com-  as  the  management  of  the  Eldred  Com- 

pany,   party   of  the  second   part,   wit-  pan^  shall    be  satisfactory  to    it.    the 

nesseth:     Whereas,  the  railroad  of  the  Erie  Company  will  give,  or  cause  to  be 

Eldred  Company  extending  from  a  con-  given,  to   such   representative  of    the 

nection  with  the  railroad  of  the  Erie  Eldred  Comfany  as  shall  be  designated 

Company  at  IVellsvilU  to  a  connection  by  it,  the  right  to  vote  upon  the  stock 

with  tbe  railroad  of  the  Bradford,  Bor~  so  deposited. 

dell  and  Kintna  Railroad  Company  at  •  The  Erie  Company  -agrees:  First.  — 
Eldred^  with  a  branch  extending  from  That  so  far  as.  it  can,  with  a  proper 
Its  ZdttU  Genesee  station  to  a  further  regard  for  its  Qiyn  interests^  ic  will  use 
connection  with  the  railroad  of  the  its  influence  and  exercise  its  control  to 
Erie  Company  at  Cuba,  has  been  con-  promote  the  interests  and  the  business 
stmcted  by  parties  in  sympathy  with  of  the  Eldred  Company,  Second.  — 
the  Erie  Company,  with  a  view  of  con-  That,  upon  condition  that  the  corporate 
tributing  to  the  business  of  said  com-  control  of  the  Eldred  Company  shall 
pany,  and  of  protecting  it  against  become  and  remain  vested  in  the  Erie 
hostile  lines,  now  in  process  of  con-  Company,  as  above  provided,  the  Erie 
stmction;  And,  whefeas,  said  Eldred  Company  will  make  good  any  deficien- 
Company  may  require  assistance  from  cies  in  the  net  earningfs  of  the  Eldred 
the  Erie  Company  in  the  completion  of  Company  to  meet  the  interest  upon  its 
its  said  railroad,  and  in  its  successful  present  bonded  indebtedness,  from 
establishment,  operation  and  mainte-  time  to  time,  as  the  same  becomes  due 
nance.  Now,  in  consideration  of  the  and  payable,  and  for  any  and  all 
premises,  it  is  agreed  as  follows:  advances  so  made  by  it,  with  interest 
The  Eldred  Company  agrees:  First. —  thereon,  as  well  as  for  any  and  all 
That  it  will  at  all  t|mes  deliver  to  said  advances  made  to  said  Eldred  Company 
Erie  Company,  for  transportation,  all  by  the  ^nV  Gwr/aity  for  other  purposes, 
the  freight  and  passengers  that  it  can  with  interest  thereon,  the  Erie  Company 
lawfully  control  or  influence,  destined  shall  have,  and  is  hereby  granted,  a 
to  points  that  can  be  reached  by  way  first  lien  upon  the  railroad  franchises 
of  the  railroad  of  the  J?r»V  Company  ox  and  property  of  ih^  Eldred  Company 
its  connections,  and  will  use  its  in-  next  after  its  bonded  indebtedness 
fluence  to  promote  the  interests  and  •  a/oresaid,  and  a  first  charge  upon  its 
the  business  of  the  Erie  Company  so  surplus  earniags  next  ftfter  the- pay- 
far  as  it  can,  with  proper  r^ard  for  its,  ment  of  the  accruing  interest  upon  its 
own  interests.     Second. — That  for  the  said  bonded  indebtedness.     This  con- 
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• 
this  defendant,  and  to  attest  the  same  as  secretary  of  this  defendant; 

but  defendant  denies  that  said  Jewett  signed  the  same  as  president  of 
the  defendant  or  by  its  authority,  or  that  said  Macdonaugh  affixed 
said  seal  and  attested  the  same  as  secretary  of  the  defendant  or 
by  its  authority.  And  defendant  alleges  that  neither  this  defend- 
ant nor  its  board  of  directors  assumed,  or  did  in  fact  authorize  the 
execution  of  said  pretended  agreement,  and  the  same,  if  made  as 
above  set  forth,  was  not  made  by  this  defendant,  and  is  not  binding 
upon  it 

And  defendant,  upon  its  information  and  belief,  alleges  that  neither 
the  plaintiff  company  nor  this  defendant  had  any  power,  corporate 
or  otherwise,  to  enter  into  said  pretended  agreement,  and  the  same, 
if  made  by  them  or  either  of  them,  as  alleged  in  the  complaint  or 
otherwise,  was  and  is  illegal  and  void. 

Third.  Denies  that  it  has  any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  allegation  of  the  fifth  paragraph  of  said  com- 
plaint; that  the  said  plaintiff  company  has  duly  or  otherwise  per- 
formed all  and  singular,  or  any  of  the  acts  and  things  specified  in  the 
said  alleged  agreement  to  be  performed  by  said  plaintiff  company. 

And  this  defendant  denies  that  it  has  had  or  enjoyed  all  or  any  of 
the  benefits  and  advantages,  if  any  there  were,  which  this  defendant 
denies,  contemplated  and  provided  for  in  and  by  said  alleged  agree- 
ment, or  that  from  the  date  thereof  until  the  alleged  appointment  of 
a  receiver,  as  therein  mentioned,  this  defendant  has  had  the  general 
or  other  direction  and  control  of  the  plaintiff  company's  business  and 
affairs  or  of  the  income  and  earnings  of  its  road,  or  that  the  cor- 
porate control  of  the  plaintiff  company  did  become  and  remain 
vested  in  the  defendant,  as  alleged  tp  be  contemplated  and  provided 
for  in  said  pretended  agreement,  or  continued  so  to  remain  until,  by 
the  alleged  wrongful  acts  and  breaches  of  said  alleged  agreement  by 
the  defendant,  as  therein  set  forth,  the  appointment  of  a  receiver  of 
the  plaintiff  company's  franchises  and  property  became  necessary,  if 
indeed  it  ever  did. 

And  defendant  denies  that  it  was  by  the  wrongful  acts  and 
breaches  of  said  alleged  agreement  by  this  defendant,  as  in  said 
complaint  alleged,  or  in  any  manner,  that  the  appointment  of  a 
receiver  of  the  said  plaintiff  company's  franchises  and  property 
became  necessary ;  and  this  defendant  denies  that  it  has  any  knowl- 
edge or  information  sufficient  to  form  a  belief  that  such  appointment 
did  in  fact  ever  become  necessary. 

And  this  defendant,  upon  its  information  and  belief,  alleges  that 
if  any  of  the  acts  of  the  description  set  forth  in  said  sixth  paragraph 
were  attempted  to  be  performed  by  any  person  or  persons  then 
being  the  officer  or  officers  of  the  plaintiff  company  or  of  this 
defendant,  they  were  not  performed  by  such  person  or  persons  as 
such  officer  or  officers,  or  with  the  authority  of  either  said  plaintiff^ 
company  or  the  defendant,  and  were  and  are  not  the  acts  of  said 

tract    shall    continue  during  the  cor-  attested   the  day  and  year  first  above 

porate    existence    of    the     companies  written."      {Signatures     of    companies 

parties  hereto.     Witness  the  corporate  signed  hy  the  presidents^  attested  by  the 

seals  of  the  parties  hereto  set  and  duly  secretarus,  asta  corporate  seals  attachedJ) 
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companies,  or  either  of  them,  or  binding  upon  them,  or  either  of 
them. 

Fourth*  Denies  that  it  has  any  knowledge  or  information  suffi- 
cient to  form  a  belief  of  the  allegation  contained  in  the  sixth  para- 
graph of  said  complaint,  that  the  bonded  indebtedness  of  the  plaintiff 
company  therein  referred  to  was,  as  alleged  in  the  said  sixth  para- 
graph, or  that  the  amount  and  character  thereof  were  well  or  at  all 
known  to  the  defendant,  as  in  said  seventh  paragraph  alleged. 

Fifth.  Defendant  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  that  prior  to  the  first  day  of  July^  iZSJ^ 
there  was  a  deficiency  in  the  net  earnings  of  the  plaintiff  company 
to  meet  the  interest  upon  its  said  alleged  bonded  debt,  or  that  such 
alleged  deficiency  amounted  to  the  sum  of  ihirty-seven  thousand  dol- 
lars and  over,  or  any  sum  whatever,  and  defendant  denies  that  it 
provided  for  and  paid  said  deficiency  according  to  the  terms  of  said 
alleged  agreement  or  otherwise. 

And  defendant,  on  its  information  and  belief,  alleges  that  hereto- 
fore it  did  from  time  to  time  advance  various  sums  to  the  plaintiff 
company,  amounting  in  all  to  sixty-one  thousand  dollars;  but  defend- 
ant denies  that  the  same,  or  any  part  thereof,  were  advanced  under 
or  in  pursuance  of  the  terms  of  said  alleged  agreement. 

And  defendant  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  whether,  at  the  times  when  the  semi- 
annual instalments  upon  the  bonds  mentioned  in  said  seventh  para- 
graph became  due  and  payable,  as  therein  alleged,  there  were 
deficiencies  in  the  net  earnings  of  the  plaintiff  company's  road  to  pay 
such  respective  instalments  of  interest  amounting  to  the  respective 
sums  therein  mentioned,  or  whether  the  defendant  company  was 
requested  to  pay  the  same,  or  whether  the  alleged  respective 
amounts  necessary  to  make  good  such  respective  alleged  deficien- 
cies, or  for  the  payment  of  such  respective  instalments  of  interest 
were  demanded  of  the  defendant;  and  defendant  denies  that  it  ever 
became,  or  was,  or  is  now,  the  duty  of  this  defendant  to  make  good 
said  alleged  deficiencies,  or  to  provide,  or  to  pay  over  to  the  plaintiff 
company  the  sums  mentioned  in  said  seventh  paragraph,  or  any 
sums  whatever. 

Sixth.  The  defendant  denies  that  it  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  whether  in  consequence  of  its  alleged 
breach  of  said  pretended  agreement,  the  plaintiff  company  was 
unable  to  pay  the  amount  alleged  to  be  due  for  interest  upon  its  said 
mortgage  bonds,  or  whether  in  consequence  of  such  nonpayment  the 
trustee  of  said  mortgage  did,  as  in  the  complaint  alleged,  commence 
an  action  in  this  court  against  the  plaintiff  company  for  the  fore- 
closure of  said  mortgage,  or  whether  in  said  action  the  plaintiff, 
Thomas  C,  Flatty  was  appointed  receiver,  as  therein  alleged. 

And  defendant  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  said  trustee  is  ready  and 
willing  to  discontinue  the  said  alleged  action  for  foreclosure  upon 
payment  oi  interest  so  alleged  to  be  due  as  aforesaid  and  since 
accrued,  and  thereupon  to  cause  the  said  railroad  to  be  restored  to 
the  possession  of  plaintiff  company,  or  whether,  upon  such  payment 
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and  restoration,  the  plaintiff  company  will  be  ready  and  willing  to  give 
and  restore  to  defendant  company  all  the  pretended  rights,  benefits 
and  advantages  contemplated  by  and  provided  for  in  said  agreement. 
Aiid  defendant  denies  that  it  has  any  knowledge  or  information 
sufficient  to  fo^m  a  belief  that  said  alleged  agreement  was  intended 
to  be,  or  is,  continuing  and  permanent,  or  that  the  due  performance 
and  execution  thereof  would  not  have  been  interrupted  but  for  the 
alleged  wrongful  conduct  of  this  defendant. 

Second. 

The  defendant,  further  answering  the  said  complaint,  for  a  second, 
separate  and  distinct  answer  and  defense  to  the  alleged  cause  of 
action  therein  set  forth,  repeats  the  allegations,  admissions  and 
denials  in  the  preceding  first  defense  contained,  and  alleges  that  the 
said  pretended  agreement,  if  made,  was  made  without  considera- 
tion to  this  defendant,  and  was,  and  is,  void  in  law. 

Third. 

For  a  third,  separate  and  distinct  answer  and  defense  to  the 
alleged  cause  of  action  set  forth  in  said  complaint,  this  defendant 
repeats  the  allegations,  admissions  and  denials  in  the  preceding  first 
^nd  second  defenses  contained,  and  on  its  information  and  belief 
alleges  that  said  alleged  agreement,  if  made,  was  made  by  this 
defendant  under  a  mistake  as  to  the  facts  in  connection  therewith; 
defendant  being  induced  thereto,  by  representations  made  by  said 
plaintiff  company,  or  its  officers  and  agents,  as  to  the  business  and 
traffic  of  said  plaintiff  company,  which  representations  were  not  true 
in  fact,  and  that  the  pretended  consideration  to  this  defendant,  if 
jEiny  there  was,  for  making  said  alleged  agreement  has  failed  and 
become  of  no  value. 

Fourth. 

For  a  fourth,  separate  and  distinct  answer  and  defense  to  the 
alleged  cause  of  action  set  forth  in  the  complaint,  the  defendant 
repeats  the  allegations,  admissions  and  denials  in  the  preceding 
defenses  contained,  and  alleges  on  its  information  and  belief,  that  if 
it  is  true,  as  alleged  in  the  complaint,  that  on  or  about  th^  fourth  day 
oi  February y  i8<?5,  or  at  any  time,  an  action  in  this  court,  wherein 
the  Metropoliian  Trust  Companyy  of  the  city  of  New  York^  was  and  is 
plaintiff,  and  the  plaintiff  company  herein  was  defendant,  the  plain- 
tiff, Thomas  C,  Flatty  was  duly  appointed  receiver  of  the  property 
and  franchises  of  the  plaintiff  company,  that  thereupon  by  reason  of 
such  appointment  the  said  property  and  franchises  and  the  corpo- 
rate control  of  said  plaintiff  company  become  and  are  now  vested  in 
said  receiver,  and  not  in  this  defendant,  as  contemplated  by  said 
alleged  agreement. 

Wherefore  defendant  demands  judgment  that  the  complaint  be 
dismissed,  with  costs. 

J,  A,  Buchanan  6*  Charles  Steele^ 

Defendants'  Attorneys, 

21  Cortlandt  St,,  N.  K. 
(  Verification^ 

1.  Consult  the  title  Viufications. 
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b.  To  Foreelose  Mortgage.' 

ANSWER  OF  lONORITY  STOCKHOLDERS^   SETTING  UP  ILLEGAL 

CONSOLIDATION. 

Form  No.  6399. 

New  York  Supreme  Court,  County  of  Westchester. 

The  Farmers^  Loan  and  Trust  Company^  ^ 
as  trustee^  plaintiff, 
against 
The  New  York  and  Northern  Railway 
Company  y  The  New  York  Loan  and  Im- 
provement Company^  and  The  Lincoln 
Naiioncd  Bank  of  the  City  of  New  York^ 
Artemas  H.  Holmes  and  Alfred  R,  Pick^ 
defendants. 

The  AtitnAzxiX.^  Alfred  R,  Pick,  on  behalf  of  himself  and  other  persons 
similarly  situated,  who  own  and  hold  preferred  and  common  stock  of 
the  New  York  and  Northern  Railway  Company^  appearing  by  Simon 
Sterne,  his  attorney,  and  the  defendant,  Artemcts  H,  Holmes,  owner  and 
holder  of  stock  of  said  New  York  and  Northern  Railway  Company^ 
appearing  by  Holmes  and  Adams,  his  attorneys,  unite  in  the  following 
answer,  and  jointly  allege  and  show  to  the  court  as  follows,  to  wit: 

Defense  No.  I. 
{Here  was  set  out  defense  number  one^ 

1.  For  formi   relating   to  forodoiiire,  Forfinnud  parti  of  answers,  generally, 

generally,  consult  the  title  Foreclosure  consult  the    titles  Answers  in  Code 

OF  Mortgages.  Pleading  and  Answers  in  Equity;  of 

8.  Tbia  aaawor  ii  oopiod  from  tlie  reoord  pleas,    generally,    consult     the     title 

in   the  case  of  the  Fanners'  L.  &  T.  Pleas. 

Co.  V,    New    York,  etc.,  R.  Co.,    150  8.  DefsxiM  ITiimber  One,  referred  to  in 

N.  Y.  410.      The  defenses  mentioned  the  answer,  was  as  follows:     '*  I.  That 

in     the    answer    were    to    an    action  the  said  defendant,  Alfred  R.  Pick^  is 

brought  to  foreclose  a  second  mortgage  the  owner  and  holder  of  record  of  one 

on  the  property  of  the  Northern  Com-  hundred  shares    of    preferred    capital 

pany  given  to  plaintiff  as  trustee.     This  stock  of  the  said  New  York  and  Northern 

mortgage  was  made  in  pursuance  of  an  Railway  Company^  and  appears  herein 

application  for  reorganization  by   the  for  and  on  behalf  and  at  the  request 

r purchaser  of  the  Northern  Company,  of,  and   is   the   representative  of    the 

t  was  held  that  where  a  majority  of  owners  and  holders  of  upwards  of  yf/if^^yf 

the  stock  of  a  corporation  owned  by  thousand  shares  of  the  preferred  stock 

another  corporation  and  the  latter  as-  and  twenty-five  hundred  shares  of  the 

sumes  control  of  the  business  affairs  of  common  stock  of  the  said  New  York  and 

the  former  through    its    officers    and  Northern  Railway  Company^  and    that 

directors,   it  assumes  the   same   trust  the  said  defendant  Artemas  H,  Holmes 

relation   toward  a  minority  of  stock-  is  the  owner  and  holder  of  record  of 

holders  of  the  controlled  corporation  twelve  hundred  shares  of  the  common 

that  a  corporation  itself  usually  bears  capital  stock  of  the  said  New  York  and 

to  its  stockholders,  and  that  the  right  of  Northern  Railway  Company, 

one  corporation  to  purchase  bonds  and  II.  That  these  defendants  admit  the 

stocks  of  another,   even   if  given   by  allegations  contained  in  the  first,  second, 

ttatote,  confers  upon  the  purchaser  no  MfV^and/<7f/rM  subdivisions  of  the  com- 

right  to  employ  such  stock  and  bonds  plaint  herein. 

for  purposes  condemned  by  equity.  III.  That  these  defendants  answer 
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■  Defense  No.  II. 

V.  And  these  defendants,  for  a  further  and  separate  defense  to 
the  complaint  in  this  action,  repeating  the  allegations  hereinbefore 
contained,  show  that  the  defendant,  the  New  York  and  Northern 
Railway  Company^  organized  and  existing  under  the  laws  of  the  state 
of  New  Yorky  to  wit,  an  act  of  the  legislature  of  the  state  of  New 

the  allegations  contained  in  ih^  fifth  tained  in  the  eighth  and  ninth  sub- 
subdivision  of  the  complaint  herein  as  divisions  thereof,  these  defendants 
follows:  refer  the  court  to  the  said  mortgage. 

These  defendants  have   no    knowl-  and  allege  that  the   articles  of  incor- 

edge  or  information  sufficient  to  form  a  poration  of  the  said   New    York   and 

belief  whether  the  allegations  contained  Northern  Railway  Company  provide  that 

insaid^/^M  subdivision,  from  the  com-  the  said  second  mortgage  shall  contain 

mencement  thereof  to  the  words  *'ag-  provisions  authorizing  and  empowering 

gregating  %i^20o^ooo"  correctly  state  the  trustee  only  upon  written  request 

the  contents  and  description  contained  of  the  holders  of  %2^ooOy00o  in  amount 

in  the  mortgage  therein  referred  to,  and  of  said  bonds,  to  take  proceedings  for  a 

leave  the  plaintiff  to  make  proof  thereof  foreclosure  of  the  mortgage  upon  any 

at  the  trial  of  this  cause.  failure  to  pay  the  principal  debt  when 

As  to  the  remaining  allegations  in  the  due,  and  making  the  principal  debt  due 

said  fifth  subdivision  contained,  relat-  upon  a  continuous  failure  for  twelve 

ing  to  property  acquired  subsequently  months  to  pay  the  interest  which  shall 

to  the  making  of  the  said  mortgage,  accrue  after  four  years  following  the 

these  defendants  have   no  knowledge  date  of  the   bonds,  upon   any   instaU 

or  information  sufficient  to  form  a  belief  ment  of  interest  on  the  said  bonds  after 

whether  the  said  allegations  are  true,  presentation  of  the  coupons  for  such 

or  whether  the   property  so  acquired  interest  at  the  place  where  the  same 

became  subject  to  the  hen  of  the  said  are  made  payable  by  their  terms.    And 

mortgage,  and  therefore  deny  the  same,  these   defendants  further   allege  that 

And  these  defendants  further  show  the  said  second  mortgage  in  this  re- 

on    information   and    belief,  that  the  spect  does  not  conform  to  the  articles 

property  so  described  as  having  been  of  incorporation  of  the  said  New  York 

subsequently  acquired  forms  a  part  of  and   Northern    Railway     Company    by 

the  terminal  property  of  the  said  com-  which   its  execution    and  delivery    is 

pany  and   is  of  great  value.     That  a  authorized,  and  that,  therefore,  the  said 

portion  of  the  consideration  paid  for  second  mortgage  is  not  a  valid,  le^al 

the  said  property  was  money  derived  and  subsisting  obligation  of  the  said 

from  the  operation  of  the  said  railroad.  New  York  and  Northern  Railway  Com^ 

And  these  defendants  allege  and  charge  pany, 

that  the  application  of  such  moneys  to  These  defendants  admit  the  allega- 

the  pavments  made  for  the  said  prop-  tions  contained  in  the  tenth  subdivision 

erty,   instead  of    applying    the    same  of  the  complaint. 

under  the  terms  of  the  said  mortgage  And  these  defendants  have  no  knowl- 
to  the  payment  of  the  coupon  maturing  edge  or  information  sufficient  to  form  a 
June  /,  189^,  was  in  violation  of  the  belief  whether  the  allegations  con- 
provisions  contained  in  the  said  mort-  tained  in  the  eleventh  and  tioelfth  sub- 
gage,  and  in  fraud  of  the  rights  of  divisions  of  the  complaint  are  true  or 
these  defendants  and  of  the  stock-  not,  and  therefore  deny  the  same, 
holders  of  the  said  company.  As  to  the  allegations  contained  in  the 

And  as  to  the  allegations  contained  thirteenth  subdivision,  these  defendants 

in  the  subdivision  *' Va  "  of  the  com-  deny,  on  information  and  belief,  that 

plaint,  these  defendants  have  no  knowl-  the  coupons  therein  referred  to,  or  the 

edge  or  information  sufficient  to  form  a  bonds  to  which  the  same  appertained, 

belief  whether  the  said  allegations  are  were  ever  presented  for  payment,  or 

true  or  not,   and   therefore   deny  the  that  any  such   demand   for   payment 

same.  was  made  as  is  contemplated  and  pro- 

IV.  That  these  defendants  admit  the  vided  in  and  by  the  terms  of  the  said 

allegations  contained  in  the  sixth  and  mortgage;  or  that  any  default  has  con- 

seventh  subdivisions  of  the  complaint,  tinued  for   more   than  twelve  months 

and  with  respect  to  all  the  matters  con-  after  presentation   of   the  said   bonds 
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York^  entitled  *'An  Act  to  facilitate  the  reorganization  of  railroads 
sold  under  mortgage,  and  providing  for  the  formation  of  new  com- 
panies in  such  cases  ";  being  chapter  430,  Laws  of  1874,  passed  May 
II,  1874,  and  the  acts  amendatory  and  supplementary  thereof,  is  a 
railroad  corporation  owning  and  operating  a  line  of  railroad  extend- 
ing {Jlere  was  set  out  description  of  line  of  railroad),^ 

That  it  also  owns  and  operates  a  branch  line  extending  from  Cort- 
landt  station,  on  its  said  main  line  to  Getty  square  in  the  town  of 
YonkerSy  county  of  Westchester,  That  it  owns  valuable  terminals  and 
terminal  property  in  the  city  of  New  York;  that  it  owns  the  valua- 

and  coupons,  and  demand  of  payment  Railway  Company  in  one  parcel  for  the 

thereof.  purpose  of  getting  sufficient  money  to 

These  defendants  have  no  knowledge  pay  the  interest  accrued  upon  the  bonds 
or  information  sufficient  to  form  a  be-  secured  by  the  said  second  mortgage, 
lief  whether  the  allegations  contained  so  to  be  foreclosed  herein,  and  further 
in  ^^  fourteenth  subdivision  are  true  or  that  there  is  abundant  property  not  im- 
not,  and  therefore  deny  the  same,  and  mediately  necessary  for  railway  pur- 
further  allege  that  if  the  principal  of  all  poses,  belonging  to  the  said  New  York 
the  bonds  secured  by  said  second  mort-  and  Northern  Railway  Company^  which 
gage  has  been  declared  due,  it  has  so  can  be  sold  for  the  purpose  of  meeting 
been  declared  only  for  the  purpose  of  the  interest  charge  past  due,  together 
furthering  the  conspiracy  hereinafter  with  the  interest  thereon  and  all  costs 
charged,  between  the  holders  of  the  and  expenses  of  this  litigation.  These 
second-mortgage  bonds,  to  wit,  the  defendants  deny  that  a  sale  of  the  said 
said  New  York  Central  and  Hudson  property  in  any  other  way  than  in  one 
River  Railway  Company^  and  the  said  parcel  would  be  greatly  to  the  detri- 
defendant  the  New  York  and  Northern  ment  and  injuriously  affect  parties  in- 
Railway  Company^  and  in  furtherance  terested  in  said  railway  company  and 
of  the  unlawful  purpose  hereinafter  al-  its  affairs,  and  allege  that  such  a  sale 
leged  of  having  the  said  New  York  and  will  not  impair  or  otherwise  affect  the 
Northern  Railway  Company  absorbed  work  of  the  said  railway  company  in 
by  the  New  York  Central  and  Hudson  the  pdtformance  of  its  duty  to  the  pub- 
River  Railroad  Company^  and  to  de-  lie,  nor  injuriously  affect  the  earning 
prive  defendant  railway  company  of  capacity  of  said  railroad,  nor  impair  the 
the  power  to  pay  the  interest  by  the  security  of  the  said  second  mortgage, 
sale  of  such  property  as  it  may  reason-  And  as  to  all  other  allegations  con- 
ably  sell,  without  any  detriment  to  the  tained  in  the  said  complaint,  which  are 
security  of  the  bondholders  or  other  not  herein  admitted  or  denied  either  di- 
lienors  of  said  New  York  and  Northern  rectly  or  on  information  and  belief, 
Railway  Company^  and  without  detri-  these  defendants  say  that  they  have  no 
ment  or  impairment  of  its  duty  to  knowledge  or  information  sufficient  to 
operate  and  maintain  said  railway.  form  a  belief  whether  they  are  true  or 

With  respect  to  the  allegations  of  the  not,  and  therefore  deny  the  same." 
fifteenth  and  sixteenth  subdivisions  of  1.  The  line  of  railroad  referred  to  in 
the  said  complaint,  these  defendants  al-  the  text  was  described  as  follows:  "Ex- 
lege  that  the  property  of  the  said  New  tending  from  One  Hundred  and  Fifty- 
York  and  Northern  Railway  Company  \s  fifth  street  in  the  city  and  county  of 
worth  much  more  than  the  sum  of  all  New  York^  at  a  point  of  connection,  or 
the  obligations  of  the  said  defendant  junction,  with  the  road  of  the  Manhat- 
railway  company,  and  deny  that   the  tan  Raihoay  Company^  running  thence 
property  covered  by  said  second  mort-  northerly  and  westerly  across  the  Har- 
gage  is  essentially  an  entirety,  and  that  lem  river  and  through  the  counties  of 
it  is   to   the    best  interest  of  all  con-  New  York,  Westchester  and  Putnam,  at 
cerned,  that  all  of  the  said   property  or  near  BrewsterSy  in  the  town  of  South 
should  be  sold  in  one  parcel,  and  de-  East  in  the  county  of  Putnam  in  the 
fendants  deny  that  said  corporation  is  state  of  New  York,  at  a  junction  with 
insolvent,   but  allege  that  there  is  no  the  railroads  of  the  iVrw  York  and  New 
necessity  for  the  sale  of  the  said  prop-  England  2ind  ih^  New  York  and  Harlem 
eny  of   the  New    York  and  Northern  Railroad  Companies/* 
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ble  bridge  built  over  and  extending  across  the  Harlem  river,  and 
other  valuable  bridges,  trestles  and  viaducts;  that  its  said  line  of 
railway  is  of  great  value,  and  is  of  great  public  utility,  convenience 
and  necessity;  that  it  lies  midway  between  and  parallel  to  the  lines 
of  railroad  of  the  New  York  and  Hudson  River  Railroad  Company 
and  the  New  York  and  Harlem  Railroad  Company^  which  latter  rail- 
road is  leased  to  the  New  York  Central  and  Hudson  River  Railroad 
Company^  and  both  are  under  the  same  management  and  control. 
That  the  main  line  of  the  defendant  railway  company  is  (gtvit^ 
length  of  line  of  road),^  That  in  addition  to  said  lines  of  railway  the 
said  defendant  railway  company  owns  valuable  stations  and  depots 
along  its  line  of  railway  and  also  thirty-two  {32)  acres  of  terminal 
property  of  very  great  value  in  the  city  and  county  of  New  York^ 
situated  upon,  at  and  under  the  Harlem  river,  and  that  it  also  ownjs 
a  large  amount  of  expensive  railway  equipment  and  supplies  neces- 
sary for  the  maintenance  and  operation  of  its  railway,  and  that  with 
a  single  exception,  to  wit,  the  railroad  system  owned  and  controlled 
by  the  said  New  York  Central  and  Hudson  River  Railroad  Company 
and  its  allied  corporations,  it  is  the  only  railway  company  having  an 
entrance  by  rail  into  the  city  of  New  York^  and  that  the  said  entrance 
by  rail  into  the  city  of  New  York  is  of  very  great,  peculiar  and 
increasing  value  to  itself  and  as  an  inducement  to  other  railway  cor- 
porations to  enter  into  contracts  with  it  for  the  use  of  its  road. 

These  defendants  further  show,  and  refer  the  court  to  the  recitals 
of  the  said  second  mortgage  mentioned  in  the  complaint  herein, 
that  prior  to  the  year  \Z87  the  said  railroad  and  property,  the  subject 
of  this  action,  was  owned  and  operated  by  a  railroad  corporation 
oganized  and  existing  under  the  laws  of  the  state  of  New  York^ 
called  the  New  York  City  and  Northern  Railroad  Company,  That  by 
reason  of  improvident  financial  operations  and  management  upon 
the  part  of  said  last  named  corporation,  the  said  New  York  City  and 
Northern  Railroad  Company^  about  the  year  \%82^  became  involved 
and  unable  to  pay  the  interest  charges  upon  certain  mortgages  upon 
its  said  railroad  and  property.  That  thereafter  certain  proceedings 
were  commenced  and  had  in  the  Supreme  Court  of  the  state  of  New 
York  for  the  foreclosure  of  the  said  mortgages,  and  actions  were 
brought  against  said  last  named  corporation  by  various  creditors, 
more  particularly  the  New  York  Loan  and  Improvement  Company^  one 
of  the  defendants  herein.  That  pending  said  proceedings,  a  certain 
plan  for  the  reorganization  of  the  said  New  York  City  and  Northern 
Railroad  Company  was  entered  into  and  adopted  under  and  pursuant 
to  the  laws  of  the  state  of  New  York  hereinbefore  mentioned,  by 
the  owners  and  holders  of  the  bonds  issued  under  the  said  mortgages 
of  the  New  York  City  and  Northern  Railroad  Company^  which  plan 

1.  Length  of  road  referred  to  in  the  all    sixty-one   and  twenty-one  one-hun- 

text  was  as  follows:  **  Fifty-four  and  dredt As  (61,21)  miles,  with  second  track 

six  one-hundredths  (54.06)   miles,    that  and  sidings  of  twenty-ihree  and  ninety* 

the    Yonkers  branch   is   three  and   ten  seven  one-hundredths  (23.97)  miles,  mak- 

one-hundredths   (3.10)  miles;    that  the  ing  a  total  mileage  of  eighty-five  ami 

Mahopac  Falls  branch  \^  four  and  five  eighteen  one-hundredths  {^^,\^  tbliX^!* 
one-hundredths  (4.05)   miles,    being  in 
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was  accepted  by  the  stockholders  of  the  said  New  York  City  and 
Northern  Railroad  Companyy  or  some  of  them,  and  which  plan,  and 
the  details  of  which,  are  set  forth  in  the  articles  of  incorporation  of 
the  defendant  railway  company  and  in  the  mortgage  to  the  Farmers* 
Loan  and  Trust  Company^  dated  October  1,  I&97,  and  referred  to  in 
the  complaint  herein.  That  the  said  plan,  among  other  things,  pro- 
vided for  the  formation  of  a  new  corporation,  to  be  called  the  New 
York  and  Northern  Railway  Company^  which  said  new  company  was 
to  obtain  and  operate  the  said  railroad  and  property;  that  the  said 
new  company  was  to  create  and  issue,  and  did  create  and  issue, 
under  the  said  reorganization  securities  as  follows:  {Here  were  enu- 
merated securities, y- 

That  the  said  first-mortgage  bonds  were  to  be  sold  and  were  sold 
for  cash  at  par,  the  proceeds  being  intended  to  be  applied  and  were 
applied  as  in  said  plan  set  forth. 

That  the  said  second-mortgage  bonds  were  issued  to  the  former 
bondholders  of  the  said  New  York  City  and  Northern  Railroad  Com- 
pany at  and  after  the  rate  of  seventy-five  per  cent,  of  the  par  value  of 
the  said  former  bonds,  to  the  amount  of  ^^771^,750;  that  the  remain- 
der thereof  were  issued  as  in  said  plan  set  forth. 

That  the  preferred  stock  was  issued  to  the  said  former  bondhold- 
ers for  the  balance  of  their  holdings  and  as  in  said  plan  set  forth. 

That  the  common  stock  was  issued  to  the  holders  of  the  former 
stock  of  the  New  York  City  and  Northern  Railroad  Company^  share 
for  share,  upon  the  payment  of  the  sum  of  ten  dollars  per  share. 

That  by  the  terms  of  said  second  mortgage  it  was  provided  that 
the  first  eight  coupons  attached  to  the  bonds  issued  thereunder 
should  be  payable  only  from  net  earnings  of  the  company  as  defined 
in  the  said  mortgage;  and  that  the  first  coupon,  the  payment  of 
which  was  obligatory  on  the  new  company,  was  the  coupon  maturing 
on  tht  first  day  oi  /une^  i%92. 

And  these  defendants  further  show  that  it  was  also  provided  in 
the  said  mortgage  that  the  income,  tolls,  profits,  benefits  and  advan- 
tages pertaining  to,  or  to  arise  or  accrue  from,  the  said  railway  and 
railways  and  property,  and  the  maintenance  and  operation  thereof, 
should  become  part  of  the  security  for  the  payment  of  the  said  bonds 
and  of  the  coupons  thereto  appertaining.  That  for  the  purpose  of 
determining  the  proper  application  of  the  earnings  of  the  said  com- 
pany, the  said  mortgage  contains  a  specification  of  the  proper 
charges  to  be  made  against  the  gross  earnings  of  the  company,  and 
that  such  specification  declares  that  such  charges  shall  include  the 
general  expenses  actually  incurred  in  operating  the  railroads  and 
works  of  the  defendant  railway  company,  and  keeping  the  same  and 
its  rolling  stock,  equipments  and  appurtenances  in  good  condition 

1.  Bmmisntioii  of  r«orgt]iliatio&   m-  bonds,  payable/^r/y  years  from  date,  to 

eoritiat  mentioned  in  the  text  were  as  the  amount  of  ^,^oa,ooo,  with  interest, 

follows:  **  First-mortgage  gold  bonds,  at  the  rate  of /<7»r  percent,  per  annum, 

to  the  amount  of  %i^20o^ooo^  payable  said  mortgage  being  dated  October  i, 

forty  years   from   their  date,  with  in-  1 8^.     Preferred   capital   stock   to  the 

terest  at  the  rate  of  five  per  cent,  per  amount  of  %b^ooo^ooo^  common  capital 

annum,   said   mortgage    being    dated  stock  to  the  amount  of  |^, 000,000." 
October  /,  18^.     Second-mortgage  gold 
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and  repair,  the  annual  taxes,  assessments  and  expenses  of  keeping 
up  the  organization  of  the  defendant  railway  company,  the  sum  (^ 
sixty  thousand  dollars  {^0^000)  for  the  annual  interest  charges  upon 
the  first-mortgage  bonds. 

And  these  defendants  further  show  that  in  the  said  second  mort- 
gage it  was  provided  that  the  trustee  thereof,  upon  default  of  the 
payment  of  the  principal  or  the  interest  of  said  bonds  thereby 
secured,  or  any  part  of  said  principal  or  interest,  when  by  the  terms 
thereof  the  said  principal  or  the  said  interest  may  become  due  and 
payable,  shall  not  proceed  against  the  defendant  railway  company 
by  reason  of  such  default  as  in  said  mortgage  provided,  except  upon 
the  written  request  of  the  holders  of  ^fiOOfiOO  in  amount  of  said 
bonds  then  outstanding  and  unpaid  or  unredeemed,  it  being  intended 
by  said  provision  and  provisions  that  the  defendant  railway  company 
shall  not  be  harassed  by  litigation  or  the  said  mortgage  foreclosed, 
except  in  good  faith  and  by  all  or  nearly  all  the  owners  of  said 
second-mortgage  bonds,  who  may  have  purchased  the  same  for  pur- 
poses of  investment  and  income. 

And  these  defendants  further  allege  that  it  was  a  strong  inducing 
element  and  part  of  the  consideration  by  which  the  acquiescence  of 
the  then  bond  and  stock  holders  to  the  plan  and  reorganization  was 
obtained,  and  it  was  the  understanding  and  expectation  upon  which 
the  said  plan  and  reorganization  was  finally  adopted,  that  the  pecu- 
liar value  of  the  property  of  the  New  York  City  and  Northern  Rail- 
way Company y  together  with  its  commanding  position  for  terminal 
purposes  for  the  city  of  New  York^  was  such  that  it  was  reasonable 
to  expect  that,  taking  into  consideration  the  growing  commerce  and 
constantly  increasing  population  of  the  city,  its  property  and  such 
commanding  position  would,  within  the  near  future,  make  it  of  great 
value  to  roads  seeking  entrance  to  the  city  of  New  York  in  compe- 
tition with  the  lines  now  operated  by  the  New  York  Central  and 
Hudson  River  Railroad  Company ^  and  that  such  constantly  increasing 
traffic  and  population  would  ultimately  make  valuable  all  the  secu- 
rities and  stock  provided  for  in  the  plan  of  reorganization,  and  that, 
therefore,  said  plan  and  reorganization  was  adopted  so  as  to  save  to 
the  then  existing  stockholders  the  equities  and  values  represented 
by  their  stock.  And  defendants  allege  that  about  the  time  when  the 
conspiracy  and  practices  were  devised  to  absorb  the  said  defendant 
railway  by  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany y  such  expectations  were  rapidly  being  realized  in  the  increasing 
values  of  such  property  of  the  defendant. 

VI.  These  defendants  further  show  that  heretofore,  and  through 
and  immediately  upon  and  after  the  reorganization  of  the  defendant 
railway  company  about  the  year  i8<y7,  the  New  York  Loan  and 
Improvement  Company^  one  of  the  defendants  in  this  action,  acquired 
and  became  the  owners  of  a  large  amount  of  the  said  second-mort- 
gage bonds,  and  of  the  preferred  and  common  stock  of  the  present 
corporation.  That  ever  since  the  formation  and  organization  of  the 
present  corporation,  and  continuously  thereafter,  and  until  after  the 
last  annual  meeting  of  the  said  New  York  and  Northern  Railway 
Company  in  October ^  i8P^,  and  thereafter,  the  said  Loan  and  Improve- 
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nufU  Company  owned  or  controlled  a  majority  of  the  second-mortgage 
bonds  and  of  the  preferred  and  common  stock  of  the  said  defendant 
railroad  company.  That  at  the  annual  meeting  of  the  stockholders 
of  said  defendant  railway  company  held  in  October^  iS88,  and  at 
every  subsequent  annual  meeting  of  the  said  stockholders,  the  said 
Zoan  and  Improvement  Company^  by  its  ownership  of  a  majority  of 
the  common  and  preferred  stock  of  the  said  defendant  railway  com- 
pany, controlled  absolutely  the  said  railway  corporation,  and  by 
means  of  said  control  elected  directors  and  officers  of  said  defendant 
railway  company  who  represented  the  interests  of  it,  the  said  Loan 
and  Improvement  Company, 

That  at  the  annual  meeting  of  the  stockholders  of  the  defendant 
railway  company  held  in  October^  iS9^,  the  following  persons  were 
elected  directors:  (Jlere  were  listed  names  of  directors A^ 

That  of  the  said  directors  Messrs.  Barney^  Belden^  Billings^  Dimoek 
and  Whitney  were  directors  of  the  said  Loan  and  Improvement  Com- 
pany \  and  of  the  other  directors  all  except  Messrs.  Coppell^  Hayes 
and  Mertens  were  stockholders  of  and  interested  in  the  said  Loan 
and  Improvement  Company^  and  this  defendant  further  shows  that  the 
said  board  of  directors  (acting  under  the  control  and  direction  of 
the  said  Loan  and  Improvement  Company^  and  well  knowing  that  in 
the  event  of  a  failure  to  pay  the  coupons  of  the  said  second-mort- 
gage bonds,  which  would  mature  after  theyfrj/  day  of  December^  i8Pi, 
the  said  Loan  and  Improvement  Company  would  control  the  foreclosure 
of  the  mortgage  securing  the  same,  and  that  under  a  sale  by  reason  of 
such  foreclosure  they  could  acquire  title  to  all  of  the  said  mortgaged 
premises  for  the  benefit  of  themselves,  and  to  the  exclusion  of  the 
minority  holders  of  the  preferred  and  common  stock)  failed  and 
neglected  to  apply  the  net  earnings  of  the  said  railway  in  accordance 
with  the  provisions  and  agreements  contained  in  the  said  mortgage. 

And  these  defendants  further  allege  that  instead  of  using  the 
moneys  earned  during  the  years  i8Pi  and  \W2  for  the  purposes  of 
paying  the  coupons  which  accrued,  and  default  on  the  payment  of 
which  is  sought  to  justify  the  proceedings  herein,  the  board  of  di- 
rectors of  the  said  railway  company,  for  the  purpose  of  furthering  the 
sale  of  said  property  in  their  own  interest  as  herein  set  forth,  and  to 
enable  the  said  property  to  be  absorbed  and  acquired  by  some  other 
railroad  corporation,  failed  to  apply  the  said  money  for  such  pur- 
poses, but  applied  the  same  for  unnecessary  betterments  and  im- 
provements on  the  road,  so  as  to  increase  its  value  for  such  purposes 
and  to  the  detriment  of  these  defendants,  and  others  similarly  situated 
with  them. 

And  these  defendants  further  show  that  the  gross  earnings  of  the 
said  defendant  railway  company  amounted  to  the  following  sums  for 
the  following  fiscal  years,  ending  on  the  thirtieth  day  oi  June  of 
each  year  specified,  excepting  for  the  years  \%89  and  i8W,  when  the 
said  fiscal  years  ended  on  the  thirtieth  day  of  September^  that  is  to 
say :     (Here  were  enumerated  the  earnings,  )^ 

1.  Emunefmtion  of  eumlngfl  referred  to  Junejo,  i^i 483,326  00  (9  mos.) 

in  the  text  was  as  follows:  June ^o,  iig2 521.216  80 

'* September  jOy  i8^.$567,2i2  62  

September ^^  \%qo, .  536,769  33  Total $2,108,674  75" 
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That  the  fixed  charges  by  way  of  interest  on  the  first  mortgage 
during  the  said  four  years  amounted  to  %!iJfifiOO,  That  a  large  part 
of  the  said  remaining  earnings  have,  by  the  acts  of  the  board  of  di- 
rectors of  the  said  defendant  railway  company,  been  applied  to 
purposes  other  than  the  operating  expenses,  taxes  and  necessary  bet- 
terments; and  that  the  application  of  such  earnings  to  such  o.ther 
purposes  was  made  by  direction  of  the  said  board  for  the  purpose  of 
increasing  the  value  of  the  security  held  for  the  second-mortgage 
bonds  and  in  disregard  of  the  rights  and  interests  of  the  said  minority 
stockholders,  and  in  violation  of  the  terms  and  provisions  contained 
in  the  said  second  mortgage. 

And  these  defendants  allege  that  if  the  said  directors  had  complied 
with  the  terms  and  provisions  of  the  said  mortgage  the  said  earnings 
would  have  been  amply  sufficient  to  pay  the  said  coupon  maturing  on 
the  J^rx/  day  of  Jum^  iS9^,  amounting  to  $64,000^  and  there  would  at 
present  be  no  defaulted  coupon  under  which  a  foreclosure  of  the  said 
property  could  be  had. 

And  this  defendant  further  alleges  and  charges  that  the  said  misr 
application  of  the  earnings  of  the  company  was  made  with  the  object 
and  intent  of  bringing  about  such  default  in  order  that  the  said  hold- 
ers of  the  majority  of  the  second-mortgage  bonds  and  of  the  preferred 
stock  and  of  the  common  stock,  would,  by  means  of  foreclosure,  de- 
stroy the  interests  of  the  minority  stockholders  and  thus  reorganize 
the  said  corporation  and  its  property  in  such  manner  as  to  secure  for 
themselves  the  entire  advantage  and  benefit  thereof. 

VII.  And  for  another  and  further  defense  to  the  complaint  herein, 
these  defendants  show  to  the  court  as  follows: 

Defense  No.  III. 

They  repeat  all  the  allegations  contained  in  the  defense  marked  / 
and  //,  and  further  show  that  on  or  about  the  twenty-eighth  day  of 
January^  i8P5,  the  said  New  York  Loan  and  Improvement  Company^ 
which  company  was  not  then  actively  engaged  in  the  prosecution  of 
its  business  and  the  alleged  objects  of  its  incorporation,  held  and 
had  in  its  corporate  name  the  majority  of  the  said  second -mortgage 
bonds  and  of  the  preferred  and  common  stock  of  the  defendant  rail- 
way company,  and  that  said  Loan  and  Improvement  Company  had  no 
other  function  except  as  holder  or  custodian  of  said  securities;  that 
said  Loan  and  Improvement  Company^  as  is  hereinbefore  alleged,  was 
managed  by  essentially  the  same  persons  who  were  the  directors  of 
and  managed  the  defendant  railway  company;  that  these  said  per- 
sons, acting  in  their  own  behalf,  and  for  the  Loan  and  Improvement 
Company^  entered  into  negotiations  for  the  sale  of,  and  sold  to  the  firm 
of  Drexely  Morgan  6*  Co, ,  bankers,  doing  business  in  the  city  of  New 
York,  or  to^.  Pierpont  Morgan,  a  member  of  said  firm,  the  said 
securities,  and  promised  and  agreed  to  transfer  to  said  Morgan,  or  to 
such  railway  corporation  as  he  might  designate,  the  control  and 
management  of  said  defendant  railway  company  and  of  its  railway 
and  property. 

That  said  Morgan,  being  then  owner  and  holder  of  said  securities, 
and  being  also  a  director  of  the  New  York  Central  and  Hudson  River 
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Railra€ui^  entered  into  negotiations  with  the  New  York  Central  and 
Hudson  River  Railroad  Company,  as  is  herein  shown,  a  rival,  parallel 
and  competing  railroad  to  the  defendant  railroad  company,  and  did, 
on  or  about  the  eighteenth  day  of  March,  iWS,  sell  to  sdldNew  York 
Central  and  Hudson  River  Railroad  Company,  or  its  agents  or  repre- 
sentatives, the  said  securities  (being  a  majority  of  the  said  second- 
mortgage  bonds  and  of  the  preferred  and  common  stock)  and  said 
control  and  management  of  the  defendant  railway  company,  and  of 
its  railway  and  property,  with  the  understanding  that  said  Morgan 
should  procure  the  resignation  of  the  old  board  of  directors  and  its 
officers  or  some  of  them,  so  as  to  enable  the  said  New  York  Centred 
and  Hudson  River  Railroad  Company  to  control  the  board  of  directors 
of  said  defendant  railway  company,  and  to  manage  and  operate  in 
its  own  interest  the  said  railway  and  property,  with  a  view  to  its 
subsequent  lease  or  amalgamation  in  some  form. 

That  the  New  York  Central  and  Hudson  River  Railroad  Company  is 
a  corporation  organized  and  existing  under  the  laws  of  the  state  of 
New  York,  and  subject  to  all  of  the  laws  thereof,  and  is  a  parallel  and 
competing  road  with  the  said  defendant  railway,  the  New  York  and 
Northern  Railway  Company,  That  the  road  commonly  known  as  the 
Harlem  Railroad,  extending  from  the  city  of  New  York^  through 
Brewster s  to  Chatham  Four  Corners,  and  the  railroad  known  as  the 
Hudson  River  Railroad,  extending  from  the  city  of  New  York  through 
Yonkers  to  the  city  of  Albany,  are  parts  and  parcel  of  the  said  New 
York  Central  and  Hudson  River  Railroad  system.  That  the  said 
New  York  Central  and  Hudson  River  Railroad  Company  and  the  New 
York  and  New  Haven  Railroad  Company  (which  is  operated  over  the 
lines  of  the  New  York  Central  and  Hudson  River  Railroad  system  in 
the  city  of  New  York),  and  the  New  York  and  Northern  Railway  Com- 
pany,  are  the  only  steam  railroads  which  have  entrances  into,  by  rail 
and  terminal  properties  within,  the  limits  of  the  city  of  New  York. 

That  the  New  York  and  Northern  Railway  Company  intersects  the 
Harlem  Railroad  dX  Brewsters,  and  there  connects  with  the  Neiv  York 
and  New  England  Railroad,  and  that  it  also  intersects,  by  means  of 
its  said  branch,  the  Hudson  River  Railroad  zX.  Yonkers;  and  that  the 
said  railroads,  in  respect  of  both  passengers  and  freight,  are  parallel 
and  competing  roads. 

And  these  defendants  further  show  that  thereupon,  having  acquired 
said  securities,  the  said  New  York  Central  and  Hudson  River  Railroad 
Company,  and  the  officers  and  directors  thereof,  began  openly  agitating 
and  promoting  a  lease  of  the  property,  franchises  and  privileges  of 
the  said  New  York  and  Northern  Railway  Company  to  the  New  York 
Central  and  Hudson  River  Railroad  Company,  and,  by  the  exercise 
of  its  power  and  control  over  the  board  of  directors  of  the  defendant 
railway  company,  undertook  and  attempted  to  transfer,  by  means  of 
a  lease,  the  entire  property  of  the  New  York  and  Northern  Railway 
Company  to  the  said  New  York  Central  and  Hudson  River  Railroad 
Company.  That  by  the  terms  of  the  proposed  lease  it  was  agreed  that 
the  said  New  York  Central  and  Hudson  River  Railroad  Company  should 
forever  control  and  operate,  possess  and  enjoy,  the  entire  property 
of  the  said  New  York  and  Northern  Railway  Company;  and  that  in 
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consideration  thereof,  the  said  New  York  Central  and  Hudson  River 
Railroad  Company  should  only  either  directly  pay  or  guarantee  the 
payment  of  the  interest  of  a  certain  limited  amount  of  bonds  of  the 
said  New  York  and  Northern  Renlway  Company-,  but  that  no  provision 
was  made  in  the  said  lease,  or  intended  to  be  made,  respecting  either 
the  said  preferred  or  common  stock,  so  that  the  making  of  the  said 
lease  would  have  efifectually  and  completely  destroyed  the  value 
thereof. 

And  these  defendants  further  show  that  on  the  nineteenth  day  of  Aprils 
i8P^,  a  meeting  of  the  stockholders  of  the  New  York  Central  and  Hudson 
River  Railroad  Company  was  held  at  the  city  of  Albany^  and  that  the 
avowed  object  of  the  said  meeting  was  to  approve  and  authorize  the 
acquirement  by  purchase  of  a  controlling  interest  in  the  stock  and 
bonds  of  the  New  York  and  Northern  Railway  Company,  and  authorize 
the  making  of  a  lease  with  that  company,  or  a  company  which  was  to 
be  organized  in  its  stead,  of  its  railroad  and  property,  and  to  approve 
and  authorize  the  guarantee  under  such  lease  of  the  principal  and 
interest  oi  five  million  ($5,000^000)  dollars  in  4fl  lOO-ycaLV  gold  bonds 
of  the  lessor  company. 

And  these  defendants  further  show  that  they,  and  other  stock- 
holders of  the  New  York  and  Northern  Railway  Company,  openly 
opposed  the  proposed  lease  to  the  New  York  Central  and  Hudson 
River  Railroad  Company,  for  the  reason  that  such  lease  would  be 
destructive  of  their  interest,  and  because  it  was  a  direct  violation  of 
the  law  of  this  state,  which  prohibits  the  consolidation  or  leasing, 
one  to  another,  of  parallel  and  competing  railroads. 

These  defendants  further  show  that  thereupon  the  said  New  York 
Central  and  Hudson  River  Railroad  Company  did  not  carry  into  eflFect 
the  proposed  lease  of  the  New  York  and  Northern  Railway  property, 
but  instead  thereof,  and  before  the  commencement  of  this  action, 
with  the  purpose  and  intent  of  obtaining  the  exclusive  and  permanent 
control  of  the  railway  property  of  the  said  defendant  railway  com- 
pany, the  said  New  York  Central  and  Hudson  River  Railroad  Company, 
in  order  still  further  to  acquire  and  hold  a  controlling  interest  of  the 
second-mortgage  bonds  so  as  to  accomplish  its  unlawful  and  improper 
purpose  through  a  foreclosure,  entered  into  a  certain  agreement  with 
the  then  holders  of  the  said  second-mortgage  bonds  of  the  said 
defendant  railway  company,  which  bonds  it  had  not  theretofore 
acquired  (whose  names  are  unknown  to  these  defendants),  whereby 
the  said  New  York  Central  and  Hudson  River  Railroad  Company  agreed 
to  buy,  and  the  other  parties  to  said  agreement  agreed  to  sell,  the 
said  second-mortgage  bonds  of  the  New  York  and  Northern  Railway 
Company  to  an  amount  in  the  aggregate  exceeding  one  million  one  hun- 
dred thousand  AoVi3LX%(%l,100,00O),  for  the  nominal  sum  oi  eight  hun- 
dred AoVl2lX%  (%S0O)  ptr  one  thousand  do\\3Lrs  {$1,000)  of  the  principal 
of  the  bonds  so  sold,  being  the  same  rate  paid  by  it  or  for  its  account 
for  such  of  said  bonds  as  it  had  theretofore  acquired. 

The  New  York  Central  and  Hudson  River  Railroad  Company  agreed 
upon  its  part  that  it  would  make  payment  for  the  bonds  so  purchased 
in  the  bonds  of  a  company  which,  at  the  time  of  their  issue,  should 
be  the  owner  of  the  railroad  and.  property  of  the  said  New  York  and 
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Northern  Railway  Company^  and  that  the  total  amount  of  bonds  so  to  be 
issued  on  the  said  property  should  be  six  million  two  hundred  thousand 
dollars  ($^,iSW,(>W),  bearing  interest  at  the  rate  o( /our  per  cent, 
per  annum,  payable  one  hundred  yt^irs  from  the  date  thereof,  secured 
by  the  property  now  covered  by  the  said  second  mortgage  of  October 
7,  i8^7,  and  that  the  principal  and  interest  of  the  said  new  bonds 
should  be  guaranteed  by  the  said  New  York  Central  and  Hudson 
River  Railroad  Company^  and  should  be  in  form  approved  by  the  said 
firm  of  Drexely  Morgan  &*  Co, 

And  this  defendant  charges  that  immediately  after  the  said  agree- 
ment was  made,  the  said  Drexel,  Morgan  &*  Co.  and  the  said  /,  Fier- 
pont  Morgan  agreed  that  they  would  use  the  bonds  so  sold  in  such 
manner  as  might  be  directed  by  the  said  New  York  Central  and 
Hudson  River  Railroad  Company, 

That  the  said  New  York  Central  and  Hudson  River  Railroad  Com- 
pany thereupon,  in  pursuance  of  their  design  and  object  to  obtain  the 
control  and  ownership  of  the  property  of  the  New  York  and  Northern 
Railway  Company^  and  in  violation  of  the  statute  of  this  state  which 
forbids  the  consolidation,  merging  or  leasing,  one  to  the  othec,  of 
parallel  and  competing  lines,  and  in  the  exercise  of  a  power  and  an 
expenditure  ultra  vires  of  ^avdi  New  York  Central  and  Hudson  River 
Railroad  Company^  exercised  the  ownership  and  control  which  it  had 
acquired  under  the  said  agreement  oi  July  H^  iS9Sy  and  itself  directed 
or  instructed  the  said  firm  of  Drexel^  Morgan  &*  Co.  to  direct  the 
Farmers*  Loan  and  Trust  Company ^  as  the  trustee  of  the  said  second 
mortgage,  to  institute  proceedings  for  the  foreclosure  of  the  said 
mortgage;  that  no  consent  of  the  railroad  commissioners  of  this 
state  has  been  given  to  the  consolidation  of  the  said  two  companies, 
or  to  the  leasing  of  one  to  the  other. 

VIII.  And  these  defendants  further  show  that  since  the  New  York 
Central  and  Hudson  River  Railroad  Company  acquired  the  said  securi- 
ties and  the  control  and  management  of  the  said  property  by  con- 
nivance,  collusion  and  conspiracy  with  the  former  directors  of  the 
defendant  railway  company,  it  placed  in  the  management  of  the 
defendant  railway  company  its  own  officers  and  agents,  to  wit,  one 
E,  V.  IV.  Rossiter^  the  treasurer  of  the  New  York  Central  and  Hudson 
River  Railroad  Company ^  as  treasurer  of  the  defendant  railway  com- 
pany, and  oTit  John  Carstensen^  the  comptroller  of  said  New  York 
Central  and  Hudson  River  Railroad  Company y  as  auditor  of  the  defend- 
ant railway  company,  and  in  place  and  stead  of  some  of  the  former 
directors  of  the  defendant  railway  company,  who  had  resigned,  other 
directors  in  the  interest  of  and  under  the  dominion  of  the  said  New  York 
Central  and  Hudson  River  Railroad  Company  were  elected,  so  that 
efforts,  in  good  faith,  on  the  part  of  the  management  of  the  defend-  | 
ant  railway  company  to  meet  its  obligations,  could  not  be  made,  and 
the  defaults  theretofore  nominally  made  could  not  be  repaired. 

And  these  defendants  further  show  that  they,  and  the  said  other 
minority  stockholders  whom  they  represent,  and  in  whose  behalf 
they  act,  purchase  and  hold  their  preferred  stock,  relying  upon  the 
great  and  appreciating  value  of  the  said  New  York  and  Northern 
Railway  Company* s  property,  by  reason  of  its  independent  entrance 
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consideration  thereof,  the  said  New  York  Central  and  Hudson  River 
Railroad  Company  should  only  either  directly  pay  or  guarantee  the 
payment  of  the  interest  of  a  certain  limited  amount  of  bonds  of  the 
said  New  York  and  Northern  Railway  Company  \  but  that  no  provision 
was  made  in  the  said  lease,  or  intended  to  be  made,  respecting  either 
the  said  preferred  or  common  stock,  so  that  the  making  of  the  said 
lease  would  have  efifectually  and  completely  destroyed  the  value 
thereof. 

And  these  defendants  further  show  that  on  the  nineteenth  day  of  Aprils 
iS9Sf  a  meeting  of  the  stockholders  of  the  New  York  Central  and  Hudson 
River  Railroad  Compat^  was  held  at  the  city  of  Albany^  and  that  the 
avowed  object  of  the  said  meeting  was  to  approve  and  authorize  the 
acquirement  by  purchase  of  a  controlling  interest  in  the  stock  and 
bonds  of  the  New  York  and  Northern  Railway  Company ^  and  authorize 
the  making  of  a  lease  with  that  company,  or  a  company  which  was  to 
be  organized  in  its  stead,  of  its  railroad  and  property,  and  to  approve 
and  authorize  the  guarantee  under  such  lease  of  the  principal  and 
interest  ol  five  million  {$5^000,000)  dollars  in  iji  lOO-year  gold  bonds 
of  the  lessor  company. 

And  these  defendants  further  show  that  they,  and  other  stock- 
holders of  the  New  York  and  Northern  Railway  Company^  openly 
opposed  the  proposed  lease  to  the  New  York  Central  and  Hudson 
River  Railroad  Company,  for  the  reason  that  such  lease  would  be 
destructive  of  their  interest,  and  because  it  was  a  direct  violation  of 
the  law  of  this  state,  which  prohibits  the  consolidation  or  leasing, 
one  to  another,  of  parallel  and  competing  railroads. 

These  defendants  further  show  that  thereupon  the  said  New  York 
Central  and  Hudson  River  Railroad  Company  did  not  carry  into  eflFect 
the  proposed  lease  of  the  New  York  and  Northern  Railway  property, 
but  instead  thereof,  and  before  the  commencement  of  this  action, 
with  the  purpose  and  intent  of  obtaining  the  exclusive  and  permanent 
control  of  the  railway  property  of  the  said  defendant  railway  com- 
pany, the  said  New  York  Central  and  Hudson  River  Railroad  Company, 
in  order  still  further  to  acquire  and  hold  a  controlling  interest  of  the 
second-mortgage  bonds  so  as  to  accomplish  its  unlawful  and  improper 
purpose  through  a  foreclosure,  entered  into  a  certain  agreement  with 
the  then  holders  of  the  said  second-mortgage  bonds  of  the  said 
defendant  railway  company,  which  bonds  it  had  not  theretofore 
acquired  (whose  names  are  unknown  to  these  defendants),  whereby 
the  said  New  York  Central  and  Hudson  River  Railroad  Company  agreed 
to  buy,  and  the  other  parties  to  said  agreement  agreed  to  sell,  the 
said  second-mortgage  bonds  of  the  New  York  and  Northern  Railway 
Company  to  an  amount  in  the  aggregate  exceeding  one  million  one  hun- 
dred thousand  ilo\\2Ss(%l,  100,000),  for  the  nominal  sum  oi  eight  hun- 
dred i^oWslts  (%800)  per  one  thousand  doWsLTS  (^1,000)  of  the  principal 
of  the  bonds  so  sold,  being  the  same  rate  paid  by  it  or  for  its  account 
for  such  of  said  bonds  as  it  had  theretofore  acquired. 

The  New  York  Central  and  Hudson  River  Railroad  Company  agreed 
upon  its  part  that  it  would  make  payment  for  the  bonds  so  purchased 
in  the  bonds  of  a  company  which,  at  the  time  of  their  issue,  should 
be  the  owner  of  the  railroad  and.  property  of  the  said  New  York  and 
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Northern  Railway  Company ^  and  that  the  total  amount  of  bonds  so  to  be 
issued  on  the  said  property  should  be  six  million  two  hundred  thousand 
dollars  ($^,)8W,(>W),  bearing  interest  at  the  rate  oifour^tr  cent, 
per  annum,  payable  one  hundred  years  from  the  date  thereof,  secured 
by  the  property  now  covered  by  the  said  second  mortgage  of  October 
7,  i8^7,  and  that  the  principal  and  interest  of  the  said  new  bonds 
should  be  guaranteed  by  the  said  New  York  Central  and  Hudson 
River  Railroad  Company^  and  should  be  in  form  approved  by  the  said 
firm  of  Drexdy  Morgan  &*  Co, 

And  this  defendant  charges  that  immediately  after  the  said  agree- 
ment was  made,  the  saixd  Drexel^  Morgan  &*  Co,  and  the  said  J,  Pier- 
pont  Morgan  agreed  that  they  would  use  the  bonds  so  sold  in  such 
manner  as  might  be  directed  by  the  said  New  York  Central  and 
Hudson  River  Railroad  Company, 

That  the  said  New  York  Central  and  Hudson  River  Railroad  Com- 
pany  thereupon,  in  pursuance  of  their  design  and  object  to  obtain  the 
control  and  ownership  of  the  property  of  the  New  York  and  Northern 
Railway  Company^  and  in  violation  of  the  statute  of  this  state  which 
forbids  the  consolidation,  merging  or  leasing,  one  to  the  othec,  of 
parallel  and  competing  lines,  and  in  the  exercise  of  a  power  and  an 
expenditure  ultra  vires  of  said  New  York  Centred  and  Hudson  River 
Railroad  Company^  exercised  the  ownership  and  control  which  it  had 
acquired  under  the  said  agreement  oi  July  H^  iS9Sy  and  itself  directed 
or  instructed  the  said  firm  of  Drexel^  Morgan  &*  Co.  to  direct  the 
Farmers'  Loan  and  Trust  Company^  as  the  trustee  of  the  said  second 
mortgage,  to  institute  proceedings  for  the  foreclosure  of  the  said 
mortgage;  that  no  consent  of  the  railroad  commissioners  of  this 
state  has  been  given  to  the  consolidation  of  the  said  two  companies, 
or  to  the  leasing  of  one  to  the  other. 

VIII.  And  these  defendants  further  show  that  since  the  New  York 
Central  and  Hudson  River  Railroad  Company  acquired  the  said  securi- 
ties and  the  control  and  management  of  the  said  property  by  con- 
nivance, collusion  and  conspiracy  with  the  former  directors  of  the 
defendant  railway  company,  it  placed  in  the  management  of  the 
defendant  railway  company  its  own  officers  and  agents,  to  wit,  one 
E.  V.  IV.  Rossiter^  the  treasurer  of  the  New  York  Central  and  Hudson 
River  Railroad  Company,  as  treasurer  of  the  defendant  railway  com- 
pany, and  ont  John  Cars tensen^  the  comptroller  of  said  New  York 
Central  and  Hudson  River  Railroad  Company y  as  auditor  of  the  defend- 
ant railway  company,  and  in  place  and  stead  of  some  of  the  former 
directors  of  the  defendant  railway  company,  who  had  resigned,  other 
directors  in  the  interest  of  and  under  the  dominion  of  the  said  New  York 
Central  and  Hudson  River  Railroad  Company  were  elected,  so  that 
efforts,  in  good  faith,  on  the  part  of  the  management  of  the  defend- 1 
ant  railway  company  to  meet  its  obligations,  could  not  be  made,  and 
the  defaults  theretofore  nominally  made  could  not  be  repaired. 

And  these  defendants  further  show  that  they,  and  the  said  other 
minority  stockholders  whom  they  represent,  and  in  whose  behalf 
they  act,  purchase  and  hold  their  preferred  stock,  relying  upon  the 
great  and  appreciating  value  of  the  said  New  York  and  Northern 
Railway  Company's  property,  by  reason  of  its  independent  entrance 
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into  the  city  of  New  York  and  of  the  important  and  valuable  territory 
which  it  owns  and  serves.  That  he  and  they  also  relied,  and  had  the 
right  to  rely,  on  the  provision  of  law  which  protected  him  and  them, 
as  such  stockholders,  from  the  unlawful  attempt  of  parallel  and  com- 
peting railroads  to  acquire  or  control  the  said  property. 

IX.  And  for  another  and  further  defense  to  the  complaint  herein, 
these  defendants  show  to  the  court  as  follows: 

Defense  No.  IV. 

They  repeat  all  the  allegations  contained  in  the  previous  defenses 
herein,  and  further  show,  that  the  said  New  York  CefiircU  and  Hudson 
River  Railroad  Company  in  so  acquiring  the  majority  of  the  said 
second-mortgage  bonds  of  the  defendant  railway'  company,  for  the  ' 
said  purpose  of  owning  and  controlling  the  railway  and  property  of 
the  said  defendant  railway  company,  acted  ultra  vires  of  it,  the  said 
New  York  Central  and  Hudson  River  Railroad  Company^  that  in 
acquiring  said  bonds  for  said  purpose  at  a  great  discount  from  the 
real  value  thereof,  after  it  had  acquired  the  majority  of  the  said  pre- 
ferred and  common  stock,  it  acted  in  breach  of  trust  to  the  minority 
members  of  said  defendant  railway  company,  who  became  and  were 
associates  and  partners  with  it,  the  said  New  York  Central  and  Hud- 
son River  Railroad  Company^  in  the  said  business  of  owning  and 
operating  the  said  railway,  and  in  fraud  of  their  rights;  and  that  the 
said  New  York  Central  and  Hudson  River  Railroad  Company  may  not, 
in  equity,  so  use  and  employ  its  possession  and  ownership  of  said 
bonds  for  the  said  avowed  purpose  of  foreclosing  the  said  second 
mortgage,  and  depriving  the  said  defendants  and  the -other  minority 
stockholders  of  their  interest  in  the  said  railroad  and  property  of  the 
said  defendant  railway  company;  but  these  defendants  show  that  in 
so  acquiring  said  second-mortgage  bonds  under  their  real  value  and 
for  said  illegal  and  void  purposes,  the  said  New  York  Central  and 
Hudson  River  Railroad  Compaf^  dLC^mredi  and  holds  the  said  bonds  in 
trust  for  the  said  defendant  railway  company  and  all  of  the  stock- 
holders thereof,  and  is  not  entitled  to  a  foreclosure,  but  is  entitled 
only  to  receive,  upon  a  dissolution  of  said  defendant  railway  com- 
pany, and  upon  an  accounting,  the  sums  actually  paid  by  it,  the  said 
New  York  Central  and  Hudson  River  Railroad  Company  for  said  bonds, 
and  no  more. 

And  these  defendants  further  show  that  the  Farmers*  Loan  and 
Trust  Company^  as  trustee,  the  plaintiff  herein,  has  no  interest  in  the 
said  action  except  as  trustee  under  the  sard  second  mortgage,  and 
as  representing  the  holders  of  the  said  second-mortgage  bonds,  which 
these  defendants  have  shown  and  allege  are  all,  or  nearly  all,  owned 
and  held  by  the  said  New  York  Central  and  Hudson  River  Railroad 
Company^  and  that  the  Farmers*  Loan  and  Trust  Company  has  com- 
menced and  is  prosecuting  this  action  only  at  the  request  of,  in 
behalf  of  and  as  representing  said  New  York  Central  and  Hudson  Rwer 
Railroad  Company, 

And  these  defendants  further  allege  that  the  said  act  and  agree- 
ments between  the  New  York  Central  and  Hudson  River  RaUroad 
Company  and  said  former  owners  of  the  said  second-mortgage  bonds, 
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and  the  said  firm  of  Drexely  Morgan  &*  Co,  and  said  /.  Pierpont  Mor- 
gan^ are  forbidden  by  law  and  are  void;  that  no  title  or  right  was 
acquired  by  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany in  and  to  the  said  bonds,  or  any  of  them;  that  the  direction 
given  to  the  Farmers'  Loan  and  Trust  Company  to  foreclose  the  said 
mortgage,  if  any  such  was  given,  was  a  direction  intended  to  accom- 
plish an  illegal  purpose,  and  is  therefore  void  and  of  no  effect,  and 
that  all  proceedings  instituted  in  pursuance  of  the  said  notice  and  on 
behalf  of  the  said  second-mortgage  bonds  are  contrary  to  law  and 
cannot  confer  upon  the  trustee  of  the  mortgage  the  right  to  relief 
which  it  prays  for  in  this  action. 

Defense  No.  V. 

X.  And  for  another  and  furthet  affirmative  defense  to  said  com- 
plaint these  defendants  repeat  and  reaffirm  the  allegations  herein- 
before contained,  and  further  allege  and  show  to  the  court  that  the 
affairs  and   business  of  the  said  New  York  and  Northern  Railroad 
Company  have  been  managed  for  a  long  time,  and  since  before  any 
default  in  the  payment  of  interest  on  the  bonds  in  question,  in  the 
interest  and  for  the  benefit  and  at  the  dictation  of  the  defendant  the 
New   York  Loan  and  Improvement  Company^  and  since  about  Aprils 
iS9Sy  by  and  in  the  interest  of  the  New  York  Central  and  Hudson 
River  Railroad  Company,     And  that  for  a  long  time  the  said  New  York 
and  Northern  Railway  Company  has  been  managed  without  any  regard 
for  the  interests  of  its  stockholders,  but  by  corporations  and  persons 
whose  interests,  by  reason  of  their  large  ownership  of  the  mortgage 
liens,  have  been  antagonistic  to  the  minority  stockholders  of  said 
defendant  railway  company.     That  since  some  time  prior  to  Aprils 
iS9S^  the  managers  of  said  New  York  and  Northern  Railway  Company 
have  not  only  been  indifferent  to  the  rights  of  its  stockholders,  but 
have  had  a  direct  interest  opposed  to  said  stockholders  and  have 
zealously  and  persistently  sought  to  destroy  the  value  of  the  stock 
of  said  company.     That  its  officers  have  not  only  failed  to  take  any 
measures  to  save  its  property  and  defend  said   company  against 
annihilation,  but  have  been  the  willing  and  earnest  promoters  of  the 
plans  of  the  New  York  Central  and  Hudson  River  Railroad  Company  to 
absorb  its  property  without  compensation  to  its  stockholders,  and 
have,  moreover,  resented  and  denounced  the  efforts  of  these  defend- 
ants to  preserve  and  protect  the  property  and  existence  of  said  New 
York  and  Northern  Railway  Company,     That  since  the  said  New  York 
Central  and  Hudson  River  Railroad  Company  obtained,  as  aforesaid, 
the  control  and  domination  over  said  New  York  and  Northern  Rail- 
way  Company^  there  has  been  no  officer,  manager  or  director  of  said 
New  York  and  Northern  Railway  Company  who  has  taken  any  interest 
in  its  protection  or  any  step  for  its  defense;  but  its  affairs  have  been 
administered  with  the  sole  object  and  purpose  of  facilitating,  as  much 
as  possible,  the  plans  of  said  New  York  Central  and  Hudson  River 
Railroad  Company^  for  the  absorption  of  its  property  and  termination, 
as  quickly  as  possible,  of  its  existence  as  an  active  and  rival  railroad 
corporation.     That  the  two  several  plans  for  such  absorption  of  its 
property  by  the  New  York  Central  and  Hudson  River  Railroad  Com- 
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pany  have  been  hereinbefore  set  forth.     That  neither  of  said  plans 
provides  for  any  compensation  to  the  stockholders  of  the  New  York 
and  Northern  Railway  Company^  but  both  of  said  plans  were  devised 
and  intended  for  the  acquirement  of  said  property  without  payment 
or  recognition  of  any  kind  whatever  to  any  of  said  stockholders. 
That  by  reason  of  the  acts  and  control  of  said  New  York  Central  and 
Hudson  River  Railroad  Company  the  said  New  York  and  Northern  Rail- 
way Company  became  and  is,  as  to  its  own  protection,  inert  and  power- 
less.    And  these  defendants  show  that  irrespective  of  the  foreclosure 
sought  herein  the  said  corp>oration  and  its  stockholders  will  be  with- 
out any  adequate  protection,  provided  the  said  company  shall  con- 
tinue to  be  managed  and  dominated  by  the  New  York  Central  and 
Hudson  River  Railroad  Company,     That  the  latter  company  is  a  rival 
and  competing  line  of  railway,  and  parallel  to  said  New  York  and 
Northern  Railway  Company y  both  on  the  east  and  west,  with  its  two 
contiguous  lines  of  railroad,  to  wit,  the  Hudson  River  and  Harlem 
divisions.     That  by  reason  of  its  adverse  interests  the  said  New  York 
Central  and  Hudson  River  Railroad  Company ^  even  if  defeated  in  this 
action  in  securing  the  property  of  said  New  York  and  Northern  Rail- 
way Company^  would  inevitably,  as  manager  and  in  control  of  the 
same,  discriminate  against  the  said  New  York  and  Northern  Railway 
Company^  and  manage  it  in  such  a  way  as  to  destroy  it  as  an  inde- 
pendent line,  and  prevent  it  from  successfully  carrying  on  its  business 
and  from  performing  its  duty  to  the  public.     That  such  management 
and  control  by  a  rival  corporation  owning  a  majority  of  the  stock  and 
bonds  in  its  own  interests,  and  in  hostility  to  the  interest  of  the 
said  New  York  and  Northern  Railway  Company ^  is  unjust  and  inequi- 
table, and  is  against  public  policy.    That  the  property  and  franchises 
of  said  Neu»  York  and  Northern  Railway  Company  are  of  great  and 
constantly  increasing  value,  and  that  the  said  railway,  if  properly  and 
prudently  managed,  is  able  to  meet  all  its  just  obligations  and  to  earn 
a  profit  for  its  stockholders;  but  that  such  prudent  and  profitable 
management  is  impossible  unless  the  control  of  said  company  and  its 
property  is  taken  out  of  the  hands  of  the  New  York  Central  and  Hud- 
son River  Railroad  Company,     And  these  defendants  further  say,  that 
they  and  their  associates,  minority  stockholders,  would  be  remedi- 
less, and  their  property  would  be  destroyed,  unless  the  foreclosure 
sought  herein  is  enjoined  and  restrained,  and  the  affairs  and  property 
of  said  defendant  corporation  placed  in  the  hands  of  a  receiver  wholly 
independent  from  such  control  or  influence,  who  shall  manage  and 
administer  the  same  equitably  and  justly,  under  the  direction  of  this 
court,  for  the  benefit  and  protection  of  the  stockholders,  as  well  as 
the  security  holders  of  the  said  New  York  and  Northern  Railway 
Company. 

Wherefore,  these  defendants  demand  that  the  complaint  herein  be 
dismissed,  with  costs,  and  that  they  may  have  such  other  affirmative 
and  additional  relief,  or  both,  as  the  court  may  deem  proper  in  the 
premises  and  as  may  be  just. 

Simon  Sterne^ 
Attorney  for  Defendant  Alfred  R,  Pick, 
Office  and  Post-office  address^ 

56  Beaver  Street,  New  York  City,  N,  Y 
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Holmes  6*  Adams^ 
Attorneys  for  Artemas  H,  Holmes^ 

one  of  the  Defendants  aforesaid, 

15  -^r^wi^  Street,  New  York. 
(  Vertficaiion.y' 

e.  To  Reeover  Subsertption  to  Constituent  Corporation. 

PETITION   OF   AUTHORIZED   AGENT   OF   CONSOLIDATED   COMPANY. 

Form  No.  6400. 

(Precedent  in  Armstrong  v,  Karshner,  47  Ohio  St  276.)* 

[The  State  of  Ohio,  \  j^  ^^^  ^^^^^  ^y  Common  Pleas. 
Ross  County,  ss.      )  -^ 

John  Karshnery  plaintiff,        ) 

against  V  Petition. 

Milton  Armstrongs  defendant.]'  ) 

The  plaintiff,  John  Karshner,  says :  That  on  the  26th  day  of  Aprils 
A.  D.  1 877,  The  Cincinnati  and  Fayetteville  Railroad  Company  was  duly 
incorporated  as  a  corporation  under  the  laws  of  Ohio,  for  the  purpose 
of  building  and  operating  a  railroad  from  the  city  of  Cincinnati,  in 
the  county  of  Hamilton,  through  the  counties  of  Hamilton,  Clermont 
and  Brown,  to  the  village  of  Fayetteville,  in  said  last  named  county — 
all  in  this  state. 

That  the  capital  stock  of  said  company  was  ^1W,000,  divided 
into  two  thousand  four  hundred  shares  of  %50  each ;  and  that,  shortly 
after  the  incorporation  of  said  company,  the  amount  of  such  capital 
stock  required  by  statute  for  the  purpose,  having  been  duly  sub- 
scribed and  paid,  said  company  duly  organized  by  electing  according 
to  law  a  board  of  directors,  who  duly  qualified  as  such. 

That  on  or  about  the  Slst  day  of  May,  a.  d.  \%18,  said  company, 
a  large  amount  of  its  capital  stock,  to  wit,  more  than  twenty  per 
centum  of  its  authorized  capital  stock  in  bona  fide  subscriptions 
having  been  subscribed,  and  a  large  amount  of  money,  to  wit,  more 
than  ten  per  centum  of  its  authorized  capital  having  been  expended 
by  it  in  the  construction  of  its  said  railroad,  duly  and  legally  changed 
the  eastern  terminus  of  said  railroad,  and  extended  the  line  of  the 
same  from  said  village  of  Fayetteville  eastward  through  the  counties 
of  Brown,  Clinton,  Highland,  Ross,  Hocking  and  Athens,  to  the  town 
of  Nelsonville  in  said  last  named  county — all  in  this  state. 

That,  afterwards,  on  the  9th  day  of  March,  a.  d.  \^0,  the  name  of 
said  company  was,  by  proceedings  had  for  the  purpose  in  the  court 

1.  See  the  title  Vkrifications.  the  circuit  court  and  the  supreme  court. 

9.  Sabseqnent  Pleadings  in  this  Case.  —  8.  The  words  in  [  ]  are  not  in  the  re- 

A  general  demurrer  to  this  petition  was  port  of  the  case,  but  have  been  added 

overruled  and   defendant  filed  an  an-  to  render  the  form  complete, 

swer  thereto,  which  is  set  out  in  full  in  For  the  formal  parti  of  complaints  and 

the    reported    case.      To    the    answer  petitions,   generally,    consult   the   title 

plaintiff   demurred,    which     demurrer  Complaints,  vol,  4,  p.  1019;  of  bills  in 

was  sustained  in  the  court  of  common  equity,  generally,  consult  the  title  Bills 

pleas  and  this  ruling  affirmed  both  in  in  Equity,  vol.  3,  p.  417. 
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of  Common  Pieces  within  and  for  said  county  of  Brown^  duly  and 
legally  changed  to  The  Cincinnati^  Fayetteville^  Hilhboro  and  Huntif^- 
ton  Railway  Company^  and  that,  afterwards,  on  the  1th  day  of  Marchy 
A.  D.  i8<Pi,  the  name  of  said  company  was,  by  like  proceedings  in 
said  court  of  Common  Pleas  within  and  for  said  county  of  Brcwn^ 
again  duly  and  legally  changed  from  The  Cincinnati ^  FayettevilU^ 
Hilhboro  and  Huntington  Railway  Company  to  the  Cincinnati^  Hocking 
Valley  and  Huntington  Railway  Company ^  which  said  last  name  it  still 
retains. 

That,  on  or  about  the  Hth  day  of  October ^  a.  d.  i8^(?,  the  Cincin- 
natiy  Fayetteville^  Hillsboro  and  Huntington  Railway  Company  made  and 
entered  into  a  contract  in  writing  with  one  Henry  T.  Niles  under  the 
firm  name  and  style  of  Henry  T.  Niles  and  Company^  for  the  building 
and  completing  of  said  company's  line  of  railroad,  and  the  said 
Henry  T.  Niles  and  Company^  under  said  contract,  and  certain  con- 
tracts supplemental  thereto,  made  and  entered  into  between  said  firm 
and  said  railway  company  after  its  name  had  been  changed,  as  afore- 
said, to  the  Cincinnati^  Hocking  Valley  and  Huntington  Railway  Com- 
pany, to  wit:  on  the  5th  day  of  September ,  a.  d.  i&^i,  and  the  lOthd^Lj 
of  December,  a.  d.  i8^i,  respectively,  agreed  to  build  and  complete 
the  line  of  said  company's  railroad  from  its  junction  with  the  Cin- 
cinnati and  Eastern  Railroad,  in  said  county  of  Clermont,  to  said  town 
of  Nelsonville,  in  said  county  of  Athens,  in  consideration  of  which 
among  other  things  said  railway  company  authorized  and  empowered 
said  Henry  T  Niles  and  Company  to  procure  stock  subscriptions  and 
donations  to  and  for  said  company  to  the  amount  of  ^,000  per  mile 
for  all  that  part  of  its  said  line  of  railroad  between  the  Scioto  river 
in  said  county  of  Ross  and  said  town  of  Nelsonville,  in  said  county  of 
Athens,  and  to  collect,  hold,  have  and  use  the  same  as  their  own,  in 
and  about  the  construction  of  said  railroad. 

That  on  the day  of  October,  a.  d.  \Z81,  the  defendant,  Mil- 
ton Armstrong,  for  the  purpose  of  aiding  in  the  construction  of  said 
railroad,  and  in  consideration  of  the  advantages  and  benefits  to  ac- 
crue to  him  therefrom,  and  especially  from  the  building  of  that  part 
of  said  railroad  from  the  Scioto  Valley  Railroad  in  said  county  of 
Ross  to  a  point  at  or  near  the  village  of  Adelphi,  in  said  county,  as 
well  as  in  consideration  of  like  subscriptions  and  agreements  by 
others  for  said  purpose,  became  a  subscriber  to  the  capital  stock  of 
the  Cincinnati,  Hocking  Valley  and  Huntington  Rcdlway  Company  by 
executing  and  delivering  to  said  company  an  agreement  in  writing  in 
the  words  and  figures  following,  which  was  duly  accepted  by  it,  to 
wit:  {Here  was  set  out  verbatim  copy  of  agreement, y- 

1.  The  agreement  referred  to  in  the  of  said  company;  but  it  is  expressly 

text  was  substantially  as  follows: '* We,  provided  as   follows:   that  no  part  of 

the  undersigned,  agree  to  pay  the  num-  said  subscription  shall  be  due  until  a 

ber  of  shares  annexed  to  our  respective  railroad  track  shall  be  laid  ready  for 

names,  of  yf/Vy  dollars  each,  to  the  capi-  the  running  of  cars  from  some  point  on 

tal  stock  of  the  Cincinnati,  Hocking  Val-  the  Scioto  Valley  Railroad  to  a  point  at 

ley  and  Huntington  Railway  Company,  or  near  Adelphi^  in  Ross  county,  and 

and  we    hereby  bind    ourselves,   our  when  said  railroad  track  is  so  laid,  we, 

heirs,  executors  or  administrators   to  the  undersigned,  mutually  agree  that 

pay  the  same  to  the  authorized  agent  we  will   each,   on    demand,   pay   the 
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That  said  defendant  thereby  agreed  to  take  ten  shares  of  the  capi- 
tal stock  of  the  Cincinnati^  Hocking  Valley  and  Huntington  Railway 
Company^  each  share  being  of  the  par  value  of  %60^  and  agreed  to  pay 
therefor  the  sum  of  %600  to  the  authorized  agent  of  said  company  on 
demand,  so  soon  as  a  railroad  track  should  be  laid  ready  for  the  run- 
ning of  cars  from  some  point  on  said  Scioto  Valley  Railroad  to  a  point 
at  or  near  the  village  of  Adelphi,  in  said  county  of  RosSy  provided  said 
railroad  should  be  built  north  of  said  village  of  Adelphi. 

That,  afterwards,  on  or  about  the  20th  day  of  October ^  i8^^,  the 
said  Henry  T.  Niles  and  Company^  who  had  in  compliance  with  the 
terms  of  their  said  contracts  with  said  railway  company,  and  in  con- 
sideration of  said  subscription  of  said  defendant,  and  induced  thereby, 
partly  built  a  portion  of  the  railroad  of  said  company,  including  a  part 
thereof  between  the  village  of  Kingston^  in  said  county  of  Ross^  situate 
on  the  said  Scioto  Valley  Railroad^  and  said  village  of  Adelphiy  and  were 
still  engaged  in  the  construction  of  the  same,  made  and  entered  into 
a  contract  in  writing  with  the  plaintiff,  which  was  duly  approved  by 
the  Cincinnaiiy  Hocking  Valley  and  Huntington  Railway  Company ^  under 
and  by  virtue  of  which  he,  the  said  plaintiff,  agreed  to  build  and  com- 
plete that  portion  of  the  railroad  of  said  company  from  said  village 
of  Kingston^  at  and  on  said  Scioto  Valley  Railroad  to  said  village  of 
Adelphiy  on  the  west  side  of  the  Circleznlle  and  Adelphi  turnpike,  and, 
also,  agreed  conditionally,  to  build  that  portion  of  said  railroad  of 
said  company  between  said  last  named  point  and  Daniel  Davis* s^  at 
or  near  the  mouth  oi  Big  Pine  creek,  in  said  county  of  Hocking^  iipon 
certain  terms  and  conditions  in  said  contract  set  forth,  in  considera- 
tion of  which  among  other  things,  the  said  Henry  T,  Niles  and  Com- 
panyy  with  the  approval  and  assent  of  said  railroad  company  duly 
given,  agreed  to  assign  and  transfer,  and  did  duly  assign  and  transfer 
to  him,  the  said  plaintiff,  all  stock  subscriptions  and  subscriptions  for 
donations  held  and  acquired  by  them  under  their  said  contracts  with 
said  railway  company,  including  said  subscription  of  said  defendant, 
from  the  city  of  ChillicothCy  in  said  county  of  Ross,  to  said  Daniel 
Davis*s, 

That  he,  the  said  plaintiff,  under  his  said  contract,  which  he  was 
induced  to  make  by  said  subscription  of  said  defendant,  and  like  sub- 
scriptions of  other  persons,  built  that  part  of  said  railroad  between 
said  village  of  Kingston^  at  and  on  said  Scioto  Valley  Railroad^  and 
said  village  of  Adelphiy  and  that  the  last  rail  on  that  part  of  said  rail- 
road and  of  the  track  thereof  between  said  points  was  laid  on  the  28th 
day  of  September y  iS85y  and  said  part  of  said  railroad  was  then  ready 
for  the  running  of  cars  thereon ;  and  that  since  the  21st  day  of  De- 
cembery  iS8Sy  he,  the  said  plaintiff,  has  been  operating  said  part  of 
said  railroad  by  running  trains  for  carrying  both  freight  and  passen- 
gers over  the  same  between  said  village  of  Ringston,  at  said  Scioto 
Valley  Railroady  and  said  village  of  Adelphi. 

amooot   set    opposite    our    respective  the  within  stock  subscriptions  are  bind- 

Dames,  to  such  authorized  agent  of  said  ing  providing  the  road  is  built  on  the 

company,   in   full   payment  for   such  north  of  Adelphi^  otherwise   they  are 

shares  of  capital  stock.  •  •  •  It  is  dis-  void.  •  •  •  " 
tinctly  agreed  and  understood  that  all 
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That  said  railroad  was  built  north  of  said  village  of  Adelphi^  as  men- 
tioned in,  and  required  by  the  subscription  agreement  of  said  defend- 
ant, and  all  conditions  in  said  subscription  agreement  have  been 
fully  performed  by  said  railway  company,  and  by  him,  the  said 
plaintifif. 

That  the  full  amount  of  said  subscription  of  said  defendant  became 
and  was  due  and  payable  to  the  plaintiff,  from  him,  when  said  rail- 
road track  was  laid  ready  for  the  running  of  cars  thereon,  from  said 
village  of  Kingston^  at  and  upon  said  Scioto  Valley  Railroad^  to  said 
village  of  Adelpfd^  to  wit,  on  said  f^th  day  of  September^  iS8S,  but  no 
part  of  said  sum  has  been  paid  by  said  defendant,  although  the  plain- 
tiff at  or  about  that  time  demanded  payment  of  the  same;  and  he, 
the  said  defendant,  has  since  been  requested  by  the  plaintiff  to  pay 
the  same. 

That  said  railway  company  and  the  plaintiff  were,  at  said  time,  and 
have  been  at  all  times  since,  ready  and  willing,  and  still  are  ready 
and  willing,  to  issue  and  deliver  to  said  defendant,  upon  the  payment 
of  said  subscription,  certificates  of  stock  in  said  company,  for  the 
number  of  shares  so  subscribed  for  by  said  defendant,  and  have  re- 
peatedly offered  to  deliver  such  certificates  to  him. 

Wherefore  the  plaintiff  asks  judgment  against  the  defendant  for 
the  sum  of  $500^  with  interest  thereon  from  the  iBSlA  day  of  Septem- 
ber, iS85. 

John  Karshner. 

{yertfication,Y 

2.  Proeeedlngs  against.' 

1.  Consult  ihe  title  Vbiufications.  way  Company  hereinabove  complained 

ft.  Prooeedingi  1^  and  againft  ooirpora-  of." 

tioBf,   generally,    see   supra^   note     i,  An  allegation  that  certain   railroad 

p.  527.  companies  were  by  law  authorized  to 

BuAoieaoy  of  Av«rmMit  of  Ooasolida-  consolidate  and  did    consolidate   and 

tion.  —  In    Zealy  v.   Birmingham   R.,  become  one  corporation   is  sufficient, 

etc.,  Co.,  99  Ala.  579,  the  allegations  without  alleging  the  various  steps  of 

as  to  consolidation  of  the  defendant  such  consolidation.  Collins  v.  Chicago, 

corporation  were  held  to  be  sufficient,  etc.,  R.  Co.,  14  Wis.  492. 

The  allegations  were  as  follows:   "The  A  oomj^aikt  alloging  that  defendant 

plaintiff  claims  of  the  defendant,  a  cor-  **  purchased  and  had  assigned  to  itielf 

poration  organized  under  the  laws  of  the  railroad,   franchises,    immunities, 

Alabama^  by  the  consolidation   on,  to  stock,  bonds,  and  all  property  and  ap- 

wit,  the  fifth  day  of  May^  18^,  with  purtenances "    of    another    company, 

the  Birmingham   Union  Railway  Cam-  shows  merely  a  succession,  and  not  a 

pany^   the  Birmingham    and  Bessemer  consolidation    such    as   would    render 

Railroad  Company^  the  Easley  Railway  defendant  responsible  for  a  tort  previ- 

and  lYit  Birmingham  and  Electric  Com-  ously  committed  by  its  vendor.     Pen- 

pany^    private    corporations     existing  nison  v.  Chicago,  etc,  R.  Co.,  93  Wis. 

under  the  laws  of  the  state  of  Alabama^  344. 

for  (Here  followed  the  statement  ofper^  For  agrted  itateme&t  of  facts  in  an  ac> 

sonal  injuries  inflicted^  upon  which  the  tion  against  a  consolidated  corporation 

action  was  basedy  the  count  concluding  cts  see  John  Hancock  Mut.  L.  Ins.  Co.  v.. 

follows:)    And  the  plaintiff  avers  that  Worcester,  etc.,  R.  Co.,  149  Mass.  214; 

by  reason  of  said  consolidation  the  de-  Compton  v,  Wabash,  etc,    R.  Co.,  45 

fendant  is  liable  to  her  in  damages  for  Ohio  St.  593.     For  agreed  statements 

the  injuries  caused  by  the  wrongful  of  facts,  generally,  consult    the    title 

acts  of  the  said  Birmingham  Union  Rail-  Submitted  and  Agrekd  Cases. 
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a.  For  Injunetion.* 
(1)  To  Enjoin  Operation  of  Proposed  Lease. 

DEMURRER  TO  BILL. 

Form  No.  640 z. 
(Precedent  in  Gyger  v.  Philadelphia,  etc.,  R.  Co.,  136  Pa.  St.  99.)' 

\Jesse  Gyger  \  In  the  Court  of  Common  Pleas^  No.  2^ 

against  I      of  the  City  and  County  of  Philadel- 

The  Philadelphia  City        |     phia.    December    Term,    \Z8S.     No. 
Passenger  Railway  Company.  J      SS2, 

The  demurrer  of  the  Philadelphia  City  Passenger  Railway  Company 
to  the  bill  of  complaint  of  Jesse  Gyger ^  complainant: 

This  defendant  by  protestation,  not  confessing  or  acknowledging  all 
or  any  of  the  matters  and  things  in  the  said  complainant's  bill  to  be 
true  in  such  manner  and  form  as  the  same  are  therein  set  forth  and 
alleged,  doth  demur  to  the  whole  bill,  and  for  cause  of  demurrer 
showeth,]' 

1.  That  it  is  not  a  railroad  corporation  within  §  4,  article  XVII, 
of  the  constitution  of  this  state,  as  appears  from  the  facts  stated  in 
said  bill. 

2.  That  if  it  were  a  railroad  corporation  within  said  section  of  said 
article,  it  does  not  appear  from  said  bill  that  the  same  has  ever  been 
accepted  by  this  defendant. 

3.  That  if  it  is  a  railroad  corporation  within  said  section  of  said 
article,  the  lines  of  the  railway  companies,  defendants  herein,  as 
appear  by  the  charters  thereof  cited  in  said  bill,  do  not  constitute 
parallel  or  competing  lines,  inasmuch  as  the  same  are  laid  and  oper- 
ated on  different  streets  within  the  limits  of  a  city  and  have  different 
termini;  street  mathematical  parallelism,  nor  merely  eastern  and 
western  endings,  not  constituting  prohibited  lines,  within  the  mean- 
ing of  the  said  section  of  said  article,  as  in  said  bill  is  erroneously 
averred. 

4.  That  the  said  bill  contains  no  matter  of  equity  whereon  this 
court  can  ground  a  decree,  or  give  complainant  any  relief  as  against 
the  defendant. 

[Wherefore  these  defendants  demand  judgment  of  this  honorable 
court  whether  they  shall  be  compelled  to  make  any  further  answer 

1.  Iqjuaetion  at  the  suit  of  a  single  one  company  to  another,  for  a  period  cf 

stockholder  may  issue  to  restrain  the  nine  hundred  and  ninety-nine  years, 

g  carrying  out  of  a  consolidation  agree-  of  the  franchise,  tracks,  cars,  and  all 

"  ment  which  has  been  carried  through  property  of  the  lessor,  and  for  an  in- 

without  due  authority,  the  object  of  junction.     Upon    the    demurrer  filed, 

which  was  to  prevent  lawful  competi-  assigning  the  reasons  given  in  the  text, 

tion.     Elkins  v.  Camden,  etc.,  R,  Co.,  the  court  sustained  the  same  and  dis- 

36  M.  J.  Eq.  5.  missed  the  plaintififs  bill,  which  ruling 

For  forms  connected  with  injunction  was  affirmed  on  appeal, 
proceedings,  generally,  consult  the  title        For  formal  parti  of  demurrers,  gener- 

Injunctions.  ally,  consult  the  title  Demurrers. 

%,  Tho  Mil  in  oqvity  in  this  case  was        8.  The  words  in  [  ]  do  not  appear  in 

against  two  railway  companies  seeking  the  reported  case,  but  have  been  added 

to  declare  illegal  a  proposed  lease  by  to  complete  the  form. 
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to  the  said  bill  or  any  of  the  matters  or  things  therein  contained, 
and  pray  to  be  hence  dismissed  with  their  reasonable  costs  in  their 
behalf  sustained. 

Homer  Merritt^  Solicitor  for  Defendant]* 
\(^VerificaH0n.y^ 

(2)  To  Restrain  Operation  of  Agreement  Creating  Monopoly. 

(tf)  Attorney-General* s  Information. 

Form  No.  6402.' 
In  Chancery  of  New  Jersey. 

Between  foAn  P.  Stockton^  Attorney-^ 
General^  informant, 
and 
The   Central    Railroad    Company  of 
New  Jersey^    the     Port    Reading 
Railroad  Company ^  and  -the  Phila- 
delphia    and     Reading     Railroad 
Company^  defendants. 

To  his  Honor  Alexander  T.  McGill^  Chancellor  of  the  State  of  Nem 
Jersey, 

Informing  showeth  unto  your  honor  your  informant,  John  P. 
Stockton^  Attorney-General  of  the  state  of  New  Jersey^  on  behalf  of 
the  said  state.*  That  on  or  about  the  thirty-first  day  of  May^  i8Pi?, 
your  informant  exhibited  his  information  in  this  honorable  court 
against  the  Centred  Railroad  Company  of  New  Jersey  ^  the  Port  Reading 
Railroad  Company^  and  X^xe  Philadelphia  and  Reading  Railroad  Company ^ 
hereinafter  named  as  defendants,  thereby  stating:  (Jlere  was  set  auty 
omitting  the  formal  parts,  the  original  information.^^ 

And  your  informant  further  shows  that  the  said  the  Central  Rail- 
road Company  of  New  Jersey ,  the  Philadelphia  and  Reading  Railroad 
Company  and  the  Port  Reading  Railroad  Company  appeared  and  put  in 
separate  answers  to  said  information  admitting  many  of  the  allega- 
tions of  said  information,  but  denying  that  the  lease  made  by  the 
Centred  Railroad  Company  of  New  Jersey  to  the  Port  Reading  Railroad 
Company  was  in  reality  made  to  the  Philadelphia  and  Reading  Railroad 
Company,  or  for  the  objects  and  purposes  in  said  information  alleged; 

1.  The  words  in  [  ]  do  not  appear  in  create  a  monopoly  in  the  anthracite 
the  reported  case,  but  have  been  added  coal  trade  within  the  state  by  stifling 
to  complete  the  form.  competition  between    the   contracting* 

2.  Consult  the  title  Verifications.  corporations.       An     injunction     was 

3.  This  snpplameiital  infbrmation  Is  granted  directing  the  defendants  to 
oopiad  from  tiie  reoord  in  Stockton  v.  refrain  from  further  performing  or 
Central  R.  Co.,  50  N.  J.  £q.  59t  489<  carrying  into  effect  the  lease  and  tri- 
The  object  of  the  information  was  to  partite  agreement. 

have  a  certain  indenture  of  lease,  made  For  other  informations  see  infra^  this 

between  the  Central  Company  of  New  title,  Complaint,  PetiHon,  Suggestum  or 

Jersey  and  the  Port  Reading  Company,  Informatton. 

and    also  certain    other    agreements,  4.  Th«  origiiud  InloinBAtion  referred  to 

decreed  to  be  ultra  vires  and  void  as  in    the  text    is    set    out  f'n/ra.    Form 

against  public  policy,  and  as  tending  to  No.  6403. 
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and  the  said  defendant  corporations  further  insisted  that  even  if  the 
said  lease  was  to  be  deemed  a  lease  made  to  the  Philadelphia  and 
Reading  Railroad  Company^  that  such  lease  was  authorized,  and  that 
the  act  of  the  legislature  of  this  state,  approved  May  a,  1885,  entitled 
**  An  Act  respecting  the  leasing  of  railroads,"  was  unconstitutional 
and  void;  and  the  said  defendants  also  denied  having  entered  into 
any  combination  whatever  to  monopolize  the  business  of  mining  and 
selling  anthracite  coal,  and  they  further  denied  that  they  were  the 
owners  of  any  coal  lands,  or  that  they  had  any  power  to  increase  the 
selling  price  of  coal  or  that  they  had  entered  into  any  combinations 
or  a^eement  to  prevent  competition  in  the  trade  in  coal. 

And  your  informant  further  informs  your  honor  that  said  answers 
have  been  replied  to,  and  that  witnesses  have  been  examined  on  the 
part  of  your  informant,  but  the  proofs  have  not  yet  been  closed,  as 
by  the  said  information  and  proceedings  now  remaining  as  of  record 
in  this  court  will  more  fully  appear. 

And  your  informant  further  informs  your  honor,  by  way  of  supple- 
ment, that  on  the  thirty-first  day  of  May  last^  being  the  day  on  which 
said  information  was  filed,  your  honor  made  an  order  in  said  cause  as 
follows:  {Here  was  set  out  order  to  show  cause  why  injunction  should  not 
issue. y- 

And  your  informant  further  informs  your  honor,  that  on  the  hear- 
ing directed  by  said  order,  the  Central  Railroad  Compare  of  New 
Jersey y  the  Port  Reading  Railroad  Company^  and  the  Philadelphia  and 
Receding  Railroad  Company^  appeared  by  their  respective  counsel,  hav- 
ing answered  the  information  in  manner  aforesaid,  and  that  argu- 
ment was  had  concerning  the  matters  referred  to  in  said  order,  and 
that  on  the  twenty-ninth  day  of  August,  iS9£y  your  honor,  after  having 
considered  the  pleading,  proofs  and  arguments,  made  a  further  order 
or  decree,  as  follows:  (Here  was  set  out  the  order  granting 
injunction.)^ 

And  your  informant  further  informs  your  honor,  that  upon  the 
making  of  the  said  last  mentioned  order  and  injunction,  issued  and 
duly  served  upon  the  proper  officers  of  the  said  answering  defend- 
ants, which  injunction  was  in  the  words  following:  {Here  was  set  out 
the  injunction  verbatim, ^ 

And  your  informant  further  informs  your  honor,  that  between  the 
said  thirty-first  day  of  May  and  the  said  twenty-ninth  day  of  August 
ktsty  the  preliminary  order  made  by  this  court  was  disobeyed  by  the 
PhiUidelphia  and  Reading  Railrocul  Company  and  the  Centred  Railroad 
Company^  acting  in  combination  and  conjointly  with  each  other, 
which  railroad  corporations  operated  their  railroads  in  the  state  of 
New  Jersey  in  such  manner  as  to  diminish  competition  among  them 
in  the  trade  in  anthracite  coal  and  arbitrarily  increased  the  price 
thereof  to  the  people  of  this  state,  as  well  the  coal  owned  or  con- 
trolled by  the  Central  Railroad  Company  as  that  owned  or  controlled 

1.  TIm  OfdMT  to  ihow  MVM  why  in-  in  the  text  is  set  out  in  full  infra^  Form 
/unction  should  not  issue  referred  to  in    No.  6405. 

the  text  is  set  out  in  full  infra^  Form        8.  Ths  i^Juaotioii  nfimd  to  in  the  text 
No.  6404.  is  set  out  in  full  infra^  Form  No.  6406. 

ii  Tho  oHmt  te  t^uttotton  referred  to 
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by  the  Philadelphia  and  Reading  Railroad  Company^  by  raising  the 
price  of  ^%%  coal,  on  or  about  \}[i&  first  day  oi  July^  iS9iB,  at  least  ten 
cents  per  ton,  and  by  raising  the  price  of  stove  coal,  at  the  same 
time,  at  least  fifteen  cents  per  ton ;  and  said  corporations  did  in  other 
respects  combine  with  each  other  to  prevent  competition  in  the  pro- 
duction, transportation  and  sale  of  such  coal  and  to  create  a  mo- 
nopoly thereof. 

And  your  informant  further  informs  your  honor,  that  on  or  about 
Wi^  first  day  of  September^  \W2^  the  said  the  Philadelphia  and  Reading 
Railroad  Company  and  the  Central  Railroad  Company^  acting  in  com- 
bination and  conjointly  with  each  other,  and  in  disobedience  of  said 
order  made  on  the  thirtyfirst  day  of  May^  i8Pj^,  and  of  said  order 
made  on  the  twenty-ninth  day  oi  August ^  iS92,  and  of  the  injunction 
issuing  thereon,  operated  their  respective  railroads  in  the  state  of 
New  Jersey  in  such  manner  as  to  diminish  competition  in  the  trade 
in  anthracite  coal,  and  again  arbitrarily  raised  the  price  of  the 
anthracite  coal  owned  or  controlled  by  the  Philadelphia  and 
Reading  Railroad  Compare  and  the  Central  Railroad  Company^  of  the 
sizes  known  as  egg  and  stove^  not  less  than  twenty-five  cents  per  ton, 
and  have  arbitrarily  maintained  such  increased  prices  ever  since  to  the 
people  of  this  state,  and  about  the  same  time  the  said  railroad  com- 
panies, acting  in  concert  as  aforesaid,  arbitrarily  raised  the  price  of 
anthracite  coal  to  the  people  of  this  state  by  raising  the  rate  of 
freight  charged  by  them,  and  each  of  them,  for  the  transportation 
thereof  from  the  mines  to  points  on  tide-water  in  this  state  adjacent 
to  New  York^  not  less  than  ten  cents,  and  have  maintained  such 
increased  rate  of  transportation  ever  since. 

And  your  informant  further  informs  your  honor,  that  the  dis- 
obedience of  the  Central  Railroad  Company  of  New  Jersey  and  of  the 
Philadelphia  and  Reading  Railroad  Company  to  the  said  orders  has 
been  deliberate  and  wilful,  and  that  the  said  corporations  cannot 
safely  be  trusted  with  the  execution  thereof,  and  that  it  is  necessary 
that  a  receiver  should  be  appointed  with  such  powers  in  relation  to 
the  transportation  of  coal  over  said  road  as  may  be  necessary  to  give 
full  effect  to  the  orders  heretofore  made,  and  to  such  further  order 
and  decree  as  may  be  deemed  proper,  and  that  the  Philadelphia  and 
Reading  Railroad  Company  and  the  Central  Railroad  Company  should 
be  enjoined  and  restrained  from  continuing  to  maintain  the  aforesaid 
advances  made  in  the  price  of  coal  and  for  the  transportation 
thereof,  and  should  be  restrained  from  operating  the  road  of  the 
Central  Railroad  Company  of  New  Jersey^  so  far  as  such  operation 
relates  to  the  transportation  of  coal  thereover  at  said  advanced  prices 
and  rates. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can, 
show  why  your  informant  should  not  have  the  relief  hereby  craved, 
and  may  under  their  respective  common  and  corporate  seals,  on  the 
oaths  or  affirmations  of  their  respective  presidents  and  secretaries, 
answer  the  premises  as  fully  as  if  the  same  were  here  again  repeated, 
and  they  particularly  interrogated  thereto,  and  that  a  receiver  may  be 
appointed  to  take  charge  of  the  road  of  the  Central  Railroad  Company 
of  New  Jersey  generally,  with  such  powers  in  relation  to  the  trans- 
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portation  of  coal  thereover  as  may  be  necessary  to  enforce  obedience 
to  the  commands  of  said  orders  and  injunction,  and  of  such  further 
decree  as  the  court  may  make  in  the  premises,  and  that  your  inform- 
ant may  in  addition  to  the  relief  specifically  prayed  by  him  in  the 
original  information,  have  such  other  or  further  relief  in  the  premises 
as  the  circumstances  of  his  case  may  require,  and  to  your  honor  shall 
seem  meet. 

May  it  please  your  honor,  the  premises  considered,  to  grant  unto 
your  informant,  not  only  the  state's  writ  of  injunction  issuing  out  of 
and  under  the  seal  of  this  honorable  court,  to  be  directed  to  the  said 
the  Central  Railroad  Company  of  New  Jersey  and  the  Philadelphia  and 
Reading  Railroad  Company^  enjoining  and  restraining  them  from 
further  continuing  the  aforesaid  advances  made  in  the  price  of  coal 
and  for  the  transportation  thereof,  and  enjoining  and  restraining  the 
Philadelphia  and  Reading  Railroad  Company^  and  the  Central  Railroad 
Company  of  New  Jersey y  and  each  of  them,  from  operating  the  road 
of  the  Central  Railroad  Company  of  New  Jersey  and  its  various 
branches  for  the  transportation  of  coal  thereon  at  said  advanced 
prices  and  rates,  and  for  so  long  a  time  as  said  corporations,  or 
either  of  them,  continue  to  maintain  such  prices  and  rates  or  any 
other  arbitrary  increase  in  the  price  of  coal,  or  doing  any  act  or 
thing  tending  to  prevent  future  or  existing  competition  in  the  pro- 
duction, transportation  or  sale  of  such  coal,  and  enjoining  and 
restraining  them  further  from  doing  the  acts  or  things  mentioned  in 
the  prayer  of  the  original  information,  but  also  the  state's  writ  of 
subpcena  to  be  directed  to  the  said  the  Central  Railroad  Company  of 
New  Jersey y  the  Philadelphia  and  Reading  Railroad  Company  and  the 
Port  Reading  Railroad  Company^  commanding  them,  and  each  of  them, 
at  a  certain  day  and  under  a  certain  penalty  therein  to  be  expressed, 
to  be  and  appear  before  your  honor  in  this  honorable  court,  then  and 
there  to  answer  the  premises,  and  to  stand  to,  abide  by  and  perform 
such  decree  therein  as  to  your  honor  shall  seem  meet. 

John  P.  Siochton^  Attorney-General. 

(  Verification,  )* 

Form  No.  6403.* 

{Commencing  ox  in  Form  No.  SJ^^  and  continuing  down  to  *.) 
X.  That  by  an  act  of  the  legislature  of  the  state  oi  New  Jersey  and 
a  grant  of  the  said  state,  approved  February  26,  1847,  Garret  D,  Wall 
and  others,  his  associates  named  in  the  same  act  and  grant,  were 
ordained,  constituted  and  declared  to  be  a  body  corporate  in  fact 
and  in  name  by  the  name  of  the  Somerville  and  Boston  Railrocul  Com- 
<  fany^  with  a  capital  stock  of  twelve  hundred  thousand  dollars,  with 
liberty  to  increase  the  same  to  two  millions  of  dollars,  to  be  divided 
into  shares  at  fifty  dollars  each,  which  shares  were  declared  to  be 
personal  property,  and  to  be  transferable  as  the  corporation  by  their 
by-laws  might  direct.  That  the  persons  named  in  the  act  were 
appointed  commissioners  to  receive  subscriptions  to  the  capital  stock 

1.  Consult  the  title  Verifications.         N.  J.  Eq.  59,  489;  and  is  partly  a  copy 
S.  Tills  IsfonnatioB  is  based  npim  fhs    of  the  record  in  that  case.     See  also 
in  Stockton  v.  Central  R.  Co.,  50    supra^  note  3,  p.  568. 
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as  directed  therein,  who  executed  the  duty  imposed  upon  them,  an<i 
the  said  capital  stock  was  subscribed;  and  that  the  stockholders  o^ 
said  corporation  were  convened,  according  to  the  provisions  of  th^ 
charter  and  grant  aforesaid,  and  elected  the  directors  of  said  corpo- 
ration, which  were  duly  organized  according  to  law,  and  accepted  the 
franchises  bestowed  upon  it  by  said  act  and  charter,  and  entered  upon 
the  performance  of  its  duties.     That  the  capital  stock  of  the  said 
corporation  was  all  paid  in,  and  that  the  said  corporation  entered 
upon  the  performance  of  its  duties,  constructed  the  railroad  author- 
ized and  prescribed  by  the  said  act  and  charter,  and  proceeded  to 
discharge  its  corporate  functions. 

That  the  powers  conferred  upon  the  said  corporation  by  its  said 
charter  were,  among  others,  to  lay  out  and  construct  a  railroad,  or 
lateral  roads  {describing  lines  ofroad\  not  exceeding  one  hundred  ittt 
in  width,  with  as  many  sets  of  tracks  as  they  might  deem  necessary; 
and  the  power  of  eminent  domain  so  conferred  upon  the  said  corpo- 
ration for  the  purpose  of  taking  such  lands  and  waters  as  might  be 
necessary  for  the  construction  of  said  railroad,  which  the  said  corpo- 
ration was  unable  to  purchase  from  the  owners  thereof. 

That  the  said  corporation,  among  other  things,  was  required  by  it& 
said  charter  to  deposit  in  the  office  of  the  secretary  of  state  a  survey 
of  its  route  or  routes,  and  thereafter  it  was  enacted  that  it  should  Y>e 
lawful  for  the  said  corporation  to  enter  upon,  take  possession.   o€  -> 
have,  hold,  use,  occupy  and  acquire  any  such  lands,  and  to  er*^^^^^ 
embankments,  bridges,  ferries,  and  all  other  works  necessary  to    1^^ 
rails,  and  to  do  all  other  things  which  should  be  suitable  and  n^ccS" 
sary  for  the  completion  or  repair  of  said  road  or  roads  subject  to 
making  such  compensation  to  the  owners  of  lands  as  were  directed 
in  said  charter;  and  in  and  by  the  said  charter  proper  prescriptions 
were  made  and  enacted  prescribing  the  method  in  which  the  said 
corporation  should  exercise  the  power  of  eminent  domain,  delegated 
to  it  by  the  said  charter,  and  the  particular  proceedings  which  should 
be  taken  by  the  said  corporation  for  giving  notice  to  the  owners  of 
the  lands,  so  to  be  taken,  and  procuring  a  proper  and  lawful  valuation 
of  the  lands  so  to  be  taken  by  the  said  corporation.     That  the  presi- 
dent and  directors  of  the  said  corporation  were  empowered  by  the 
tenth  section  of  the  said  charter  to  {statement  of  powers  graniei)} 
That  the  president  and  directors  were  required  to  make  dividends 
within  one  year  after  the  said  railroad  should  have  been  completed, 
and  semiannually  thereafter  as  they  might  deem  prudent  and  proper.  i 

By  the  thirteenth  section  of  the  said  charter  the  said  corporation  were 
authorized  to  {statement  of  powers  given),^  \ 

1.  The  pow«n  gxmntad  vnd«r  the  tenth  in  the  text  authorized  the  company  "to 

■eetlon  of  the  charter  referred  to  in  the  have  and  to  hold  real  estate  *  *  *  to 

text  were  **to  construct  or  purchase  erect  and  build  thereon  such  houstS  ^ 

with  the  funds  of  the  company  and  to  *  *  *  as     they    might    deem   expe^};  \ 

place  on  the  said  railroad  all  machines,  ent,  *  *  *  to  erect,  build  and  main" 

•  ♦  •  for  the  transportation  •  •  •  to  tain  •  •  •  wharves,    piers,    bridges* 

charge  for  the    transportation  "  {enu*  •  •  •  which  lands  might  be  taken  by 

mercUing  rates),  the  exercise  of  the  power  of  emiQeQ( 

9.  The  powen  ^vea  uidar  the  thir-  domain." 
tenth  ieeCion  of  said  charter  referred  to 
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By  the  fifteenth  section  of  the  said  act  or  charter  the  said  corpora- 
tion was  empowered  to  (jiatement  of  powers  given),^  And  your 
informant  shows  that  no  other  power  of  alienating  the  said  corporate 
franchises  granted  to  the  said  corporation  was  given  to  or  conferred 
upon  the  said  corporation,  and  that  the  said  corporation  had  in  fact 
no  other  power  of  alienating  its  corporate  franchises  or  property. 
And  for  greater  certainty  your  informant  prays  leave  to  refer  to  the 
act  entitled  **An  Act  to  incorporate  the  Somerville  and  Easton  Rail- 
road Company,"  approved  February  26,  1847,  which  act  is  the  legis- 
lative act,  grant  or  charter  of  the  said  corporation  hereinbefore 
substantially  set  forth. 

3.  And  your  informant  further  informs  your  honor,  that  by  an  act 
of  the  legislature  of  the  state  of  JVew  Jersey^  or  grant  or  charter, 
passed  February  9,  1831,  Isaac  H,  Williamson  and  his  associates 
named  in  the  said  act,  grant  or  charter,  were  ordained,  constituted 
and  declared  to  be  a  body  corporate  and  politic,  in  fact  and  in  name, 
by  the  name  of  the  Elizabethtown  and  Somerville  Railroad  Company ^ 
with  a  capital  stock  of  two  hundred  thousand  dollars,  with  liberty  to 
increase  the  same  to  four  hundred  thousand  dollars,  to  be  divided  into 
shares  oi  fifty  dollars  each,  which  should  be  deemed  personal  property, 
to  be  transferred  in  such  manner  as  the  corporation  by  its  by-laws 
should  direct,  and  that  the  said  Williamson  and  his  associates  were 
constituted  commissioners  to  receive  subscriptions  for  the  capital 
stock  of  said  corporation,  and  to  g^ve  notice  for  a  meeting  of  the 
stockholders  thereof,  when  the  subscription  should  be  completed,  for 
the  election  of  nine  directors  of  said  corporation.  That  the  books  of 
subscription  were  opened  in  conformity  to  such  authority  by  the  said 
commissioners,  and  the  capital  stock  of  said  corporation  was  sub- 
scribed, and  the  stockholders  were  duly  called  together  in  a  legal 
meeting  and  organized  the  said  corporation  by  electing  directors,  who 
thereafter  elected  the  said  corporate  officers,  and  the  corporation 
thereby  accepted  the  said  charter  and  entered  upon  the  discharge  of 
its  corporate  functions  and  duties,  and  became  legally  vested  with  the 
corporate  privileges,  franchises  and  powers  conferred  upon  it  in  and 
by  the  said  act,  grant  or  charter.  That  the  president  and  directors  of 
the  said  company  were  authorized  and  vested  with  all  the  rights  and 
powers  necessary  and  expedient  to  survey,  lay  out  and  construct  a 
railroad  or  lateral  roads,  from  one  or  more  suitable  place  or  places  in 
the  village  of  Somerville  to  one  or  more  place  or  places  in  Elizabeth- 
town^  passing  as  near  as  practicable  Bound  Brook^  Plainfield^  Scotch 
Plains  and  Westfield^  not  exceeding  sixty-six  feet  wide,  with  as  many 
sets  of  tracks  and  grades  as  they  might  deem  necessary;  and  the 
said  corporation  was  authorized  at  all  times  to  enter  upon  all  the 
lands  or  water  by  its  agents  for  the  purpose  of  surveying  and  laying 
out  the  road  or  roads  of  such  railroad  or  lateral  roads,  and  locating 
the  same,  and  to  do  and  direct  all  necessary  work  and  appendages 

1.   The  pcrwan  given  by  the  flfteenth  sary  to  build,  *  *  *  and  to  secure  the 

aeetUm  of  said  act  or  charter  referred  to  repayment  thereof  by  bond  and  mort- 

in  the  text  authorized  the  corporation  g^^ge.   or  otherwise,  of  the  said  road, 

**  to  borrow  such  sum  or  sums  of  money  *  *  *  at  a  rate  of  interest  not  exceed- 

from  time  to  time  as  might  be  neces-  ing  seven  per  cent,  per  annum." 
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thereon,  and  that  the  route  or  routes  of  such  road  or  roads  or  lateral 
roads  so  determined  upon  they  were  required  to  deposit  a  survey 
thereof  in  the  office  of  the  secretary  of  state;  and  thereafter  were 
authorized  to  enter  upon,  take  possession  of,  hold  and  use  such  lands 
for  the  purposes  of  the  said  act,  charter  or  grant,  subject  to  such 
compensation  as  was  provided  in  said  charter  to  be  made  to  the 
owners  of  said  lands,  and  for  the  payment  of  damages  by  reason  of 
the  erection  and  construction  of  said  road.  That  in  and  by  the  said 
charter  the  corporation  were  vested  with  the  power  of  taking  such 
lands  as  they  might  reasonably  require  for  the  purposes  of  the  cor- 
poration by  the  exercise  of  the  power  of  eminent  domain,  and  in  and 
by  said  charter  particular  directions  were  prescribed  for  the  mode  in 
which  the  said  corporation  should  exercise  such  power  of  eminent 
domain;  to  give  notice  to  the  owners  of  lands  to  be  taken  by  it,  and 
ascertain,  and  make  due  and  lawful  compensation  therefor.  That 
the  president  and  directors  of  the  said  corporation  were  empowered 
to  have  constructed,  or  to  purchase  with  the  funds  of  the  company, 
and  to  place  on  the  said  railroad  constructed  by  them,  all  machines, 
engines,  wagons,  carriages  or  vehicles  for  the  transportation  of  per- 
sons or  any  species  of  property  as  they  might  deem  reasonable  or 
expedient,  provided  that  they  should  not  charge  more  than  (jnume- 
rating  charges).  And  that  the  railroad  or  railroads  with  all  their 
appendages  and  the  land  over  which  the  same  should  pass,  and  all  its 
works,  improvements,  carriages  and  other  property  whatsoever  were 
vested  in  the  said  company,  their  successors  and  assigns,  during  the 
continuance  of  said  act.  That  the  president  and  directors  of  said 
corporation  were  required,  within  one  year  after  the  railroad  should 
have  been  completed,  to  declare  and  make  such  dividends  as  they 
might  deem  prudent  and  proper  of  the  net  profits  thereof  and  should 
in  like  manner  semiannually  thereafter  declare  such  dividends,  and 
pay  the  same  to  stockholders,  as  they  might  deem  prudent  and 
proper. 

By  the  thirteenth  section  of  said  act  or  charter  the  said  corporation 
was  authorized  to  {statement  of  powers  given)  ?- 

3.  And  your  informant  further  informs  your  honor,  that  by  an  act 
of  the  legislature  of  the  state  of  New  Jersey  {title  and  date  of  act)  the 
Somerville  and  Boston  Railroad  Company  was  authorized  and  empow- 
ered to  purchase  the  railroad  from  Somerville^  in  the  county  of  Somer- 
set^ to  the  sound  in  the  township  of  Elizabeth^  then  in  the  county  of 
Essex^  constructed  under  and  by  virtue  of  the  act  entitled  "  An  Act  to 
incorporate  the  Elizabeth  and  SomerviU«  Railroad  Company,"  passed 
February  9,  1831;  and  was  also  authorized  to  pay  for  said  road,  in 
part  or  in  whole,  in  the  stock  of  the  Somerville  and  Easton  Railroad 
Company^  and  for  that  purpose  the  Somerville  and  Easton  Railroad 
Company  was  authorized  to  issue  so  much  of  its  capital  stock 
authorized  by  the  act  of  incorporation  as  should  be  required  for  that 
purpose.     That  by  the  third  section  of  said  act  it  was  enacted  that 

1.  Tlie  powen  oonferred  by  the  thlv-  and  build  thereon  houses,  *  *  *  to 
teenth  teotion  of  the  act  of  the  charter  maintain  and  to  erect,  build  and  main- 
referred  to  in  the  text  were  "  to  have  tain  such  wharves,  piers,  bridges  and 
and  to  bold  real  estate*  •  •  *  ta  erect  other  facilities,"  etc. 
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{statement  of  enacitnetU)'^  and  various  provisions  in  detail  were  con- 
tained in  the  said  act  last  cited,  for  conserving  the  rights  of  all 
creditors  of  both  companies  and  effectually  enforcing  the  same.  And 
that  by  th^  fifth  section  of  said  last  mentioned  act  the  Central  Rail- 
road Company  of  New  Jersey  was  empowered  to  (statement  of  powers 
granteif)r 

To  which  said  acts  or  charters  of  February  9,  1831,  and  February 
22,  1849,  your  informant  for  greater  certainty  prays  leave  to  refer. 

4.  And  your  informant  further  informs  your  honor,  that  by  an  act 
of  the  legislature  oi  New  Jersey,  approved  March  17,  1854,  the  Cen- 
tral Railroad  Company  of  New  Jersey  was  authorized  and  empowered 
to  erect,  build  or  extend  such  wharves,  docks  or  piers  opposite  to 
and  adjoining  the  lands  owned  by  it  in  the  township  of  Elizabeth^ 
as  far  into  the  sound  or  bay  as  might  be  necessary  for  the  purpose  of 
facilitating  transshipment  of  coal  and  its  general  transporting 
business,  and  also  to  have  and  hold  whatever  wharves,  piers,  lands, 
steamboats,  sailing  vessels  and  other  facilities  in  the  state  of  New 
York  or  Elizabeth  as  might  be  necessary  for  the  managing  of  its 
business.  And  was  also  authorized  and  empowered  to  increase 
its  capital  stock  with  the  assent  of  a  majority  of  its  stockhold- 
ers to  any  sum  not  exceeding  five  millions  of  dollars,  and  to  change 
the  par  value  of  the  shares  of  the  stock  of  said  corporation  by  issuing 
one  share  of  one  hundred  dollars  at  par  in  place  of  every  two  shares  of 
the  value  of  fifty  dollars.  And  by  the  third  section  of  said  last 
mentioned  act  the  said  corporation,  the  Central  Railroad  Company  of 
New  Jersey^  was  authorized  and  empowered  to  (statement  of  powers 
granted).  ^  And  by  section/c^«r  of  the  said  charter  it  was  also  provided 
(statement  of  provisions).^    And  by  section  seven  of  the  said  last  men- 

1.  The  enaetiiieiits  of  the  third  Motion  solidate  the  stock  of   such    company 

of  the  act  referred  to  in  the  text  were  with  their  own,  on  terms  to  be  mutually 

to  the  effect  that  *' when  the  said  pur-  agreed  upon,  with  the  assent  of  three- 

chase  should  have  been  made,  the  rail-  quarters  in  interest  of  the  stockholders 

road  so  purchased  should  become  part  of  the  said  Central  Railroad  Company  of 

of  the  railroad  authorized  to  be  con-  New  Jersey  ^  with  provisions  by  which 

structed  by  the  Somerville  and  Easton  any  dissenting  stockholder  might  have 

Railroad  Company \  and  in  its  further  the  value  of   his  shares  of   stock  ap- 

construction  and  completion,  mainten-  praised,  and  thereupon  the   said  cor- 

ance,    use    and    enjoyment    the    said  poration   was  required    to    take    said 

roads  should  be  regulated  and  governed  shares    of    stock    at    said     appraised 

by  the  provisions  of  the  charter  of  the  value." 

last  named  company;  and  for  that  pur-        4.  The  provlsioiii  of  Motion  four  of  the 

pose  all  and  every  provision  of  the  act  charter  referred  to  in  the  text  were  to 

entitled,"  etc.  the  effect  "that  if  such  purchase  or 

8.  The  powtn  granted  under  the  fifth  consolidation  should  be  made,  the  rail- 

MOtion  of  the  act  referred  to  in  the  text  roads  so  purchased  or  consolidated,  if 

authorized  the  corporation   '*  to    pur-  in  this  state,  should  be  and  become  a 

chase  and  hold  lands  at  the  termina-  part  of  the  railroad  authorized   to  be 

tion  of  said  railroad,"  etc.  constructed  by  the  act   incorporating 

8.  The  powen  granted  by  the  third  mo-  said  Central  Railroad  Company  of  New 
tion  of  the  act  mentioned  in  the  text  Jersey^  and  for  that  purpose  every  pro- 
authorized  the  corporation  **  to  pur-  vision  of  such  act  of  incorporation, 
chase,  or  lease,  or  operate  any  rail-  with  supplements  thereto,  to  extend 
road  which  might  connect  with  or  and  be  applicable  to  the  railroad  so 
intersect  their  roads,  or  to  guarantee  purchased  or  consolidated  in  every  re- 
the  bonds  of  said  company,  or  to  con-  spect  as  if  the  same  had  been  author- 
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tioned  act  or  supplement  it  was  provided  that  (j/^^m^ix/ ^/r^mi7«j).^ 
And  in  and  by  said  act  it  was  further  enacted  that  if  the  company, 
within  six  months  from  the  passage  thereof,  should  file  in  writing 
its  assent  to  an  acceptance  of  the  provisions  thereof,  the  act  should 
take  effect  immediately  thereafter;  but  that  if  the  company  refused 
or  neglected  so  to  do,  then  the  act  should  be  null  and  void,  and  your 
informant  informs  your  honor  that  the  said  company  duly  accepted 
and  filed  its  acceptance  of  said  act  within  the  said  period  of  six 
months,  to  which  said  act  your  informant  refers. 

5.  And  your  informant  further  informs  your  honor,  that  by  an  act  of 
the  legislature  of  New  Jersey  (title  and  date  of  act),  the  said  the  Central 
Railroad  of  New  Jersey  was  authorized  to  extend  its  railroad  from 
some  point  in  the  city  of  Elizabeth  to  some  point  or  points  on  New 
York  bay,  in  the  county  of  Hudson,  at  or  south  of  Jersey  City,  and  for 
that  purpose  was  authorized  to  use  all  powers  and  franchises  con- 
ferred upon  it  by  the  act  entitled  "  An  Act  to  incorporate  the  Somer- 
ville  and  Easton  Railroad  Company,"  hereinbefore  in  substance  set 
forth,  and  was  required  to  construct  certain  bridges  and  draw- 
bridges within  certain  prescribed  conditions,  and  was  required  to 
run  certain  trains  for  the  accommodation  of  commuters  and  local 
travelers  on  said  road,  and  in  said  act  certain  conditions  were  con- 
tained prohibiting  the  construction  of  the  said  extension  of  said 
railroad  nearer  than  one  thousand  feet  to  the  Jersey  City  and  Bergen 
Point  plank  road,  and  conserving  the  claims  of  all  riparian  shore 
owners,  to  which  act  your  informant  refers. 

6.  And  your  informant  further  informs  your  honor,  that  by  an  act 
of  the  legislature  of  New  Jersey  (title  and  date  of  act),  the  said  exten- 
sion from  Elizabeth  to  Jersey  City  was  authorized  to  be  constructed, 
not  nearer  than  (description  of  extension),  to  which  act  your  informant 
refers. 

7.  And  your  informant  further  informs  your  honor,  that  by  an  act 
of  the  legislature  of  the  state  oi  New  Jersey,  di^i^rovt^.  March  11, 
1863,  the  Central  Railroad  Company  of  New  Jersey  was  empowered 
to  increase  its  capital  stock  to  any  sum  not  exceeding  two  millions  of 
dollars  in  addition  to  the  then  authorized  amount  of  capital  stock, 
and  that  by  like  act  approved  April  5,  1865,  the  Central  Railroad 

ized  to  be  made  under  the  act  or  char-  corporation  should  be  subject  to  all  the 

ter  of  the  said   Central  Railroad  Com-  conditions  and   restrictions  in   taking 

pany  of  New  Jersey."  possession  of  and  using  the  lands  re- 

1.  The  prorisloiii  of  teotion  levin  of  quired  by  their  act  of  incorporation, 

the  act,  or  supplement,  referred  to  in  and   to  which  they  were  subject  re- 

the  text  were  to  the  effect  that  **  the  specting  land  required  for  said  road; 

said  the  Central  Railroad  Company  of  vith  the  further  provision  that  if  the 

New  Jersey  might  alter  the  location  of  company  located  any  new  line  or  lines 

their  railroad,  or  locate  new  lines  when  of  tracks  within  the  township  of  Bridge^ 

additional  tracks  should  be  required,  water^  and  should  not  own  the  land 

at  any  point  or  points,  between  Phil-  lying  between  the  old  or  lands  of  the 

lipshurg  and  Elitctbethport^  not  varying  new  line  or  lines  they  might   locate, 

in  any  case  over  one  mile  from  the  line  the  old  lines  should   be  vacated  and 

located  and  filed,   after  filing  in   the  the  land  upon   which   the  same   had 

office  of  the  secretary  of  state  a  survey  been  constructed  should  revert  to  the 

of  such  location  as  varied   from   the  original  owner.*' 
original  location,   and    that    the  said 
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Campatiy  was  authorized  to  increase  its  capital  stock  in  any  sum  not 
exceeding  three  millions  of  dollars  in  addition  to  its  then  authorized 
amount  of  capital.  And  by  an  act  of  the  legislature  of  New  Jersey^ 
approved  April  6,  1865,  the  Central  Railroad  Company  0/ New  Jersey 
was  authorized  and  empowered  to  construct  a  bridge  across  the 
Delaware  river  jointly  with  such  corporation  of  the  state  of  Pennsyl- 
vania^  as  has  been  thereto  properly  empowered  by  the  said  state  of 
Pennsylvania^  which  bridge  when  constructed  should  not  destroy  or 
materially  injure  any  of  the  works  of  the  Morris  Canal  and  Banking 
Company^  or  the  ferry  of  said  company  across  the  Delaware  river, 
except  by  agreement  between  the  said  corporations  authorized  to 
build  the  said  bridge  and  the  Morris  Canal  and  Banking  Company^ 
and  to  protect  the  rights  of  navigation  as  far  as  practicable  in  jthe 
interests  of  the  public.  The  location  of  piers  and  abutments  of.  the 
said  bridge  was  required,  before  the  same  should  be  constructed,  to 
be  approved  by  three  suitable  and  disinterested  commissioners  to  be 
appointed  by  the  chancellor  and  the  chief  justice  of  this  state,  and 
the  said  bridge  when  constructed  was  to  be  open  to  the  free  use  of 
any  other  railroad  or  canal  corporation  of  the  state  oi  New  Jersey 
for  the  transportation  of  passengers  or  freight  upon  or  over  the 
same,  and  to  make  such  connection  with  the  said  bridge  as  might  be 
requisite  to  give  them  the  free  use  of  the  same  for  the  convenience 
of  such  passengers  and  freight;  and  the  said  corporation  so  using 
said  bridge  was  required  to  pay  to  the  Central  Railroad  of  New 
Jersey  tolls  not  exceeding  three  cents  per  ton  for  each  ton  of  mer- 
chandise or  freight,  and  five  cents  per  passenger  for  each  passenger 
transported  over  said  bridge;  and  that  by  an  act  of  the  legislature, 
approved  March  5,  1866,  the  said  the  Central  Railroad  of  New  Jersey 
was  authorized  and  empowered  to  increase  its  capital  stock  to  any 
sum  not  exceeding  four  millions  of  dollars  in  addition  to  the  then 
authorized  amount  of  its  capital  stock,  to  which  acts  your  informant 
refers. 

8.  And  your  informant  further  informs  your  honor,  that  by  an 
act  of  the  legislature  of  the  state  of  New  Jersey,  approved  March 
17,  1870,  the  Central  Railroad  Company  of  New  Jersey  YfdL%  avXYionztA 
and  empowered  to  survey,  lay  out  and  construct  a  branch  railroad 
from  {description  of  branch  road),  and  was  authorized  and  empowered 
to  use  all  powers  and  franchises  granted  and  conferred  by  the  act 
entitled  "An  Act  to  incorporate  the  Somerville  and  Easton  Railroad 
Company,"  passed  February  26,  1847,  and  the  supplements  thereto; 
and  by  an  act  approved  March  24,  1873,  the  said  the  Central  Rail- 
road Company  of  New  Jersey  was  authorized  and  empowered  to  in- 
crease its  capital  stock  five  millions  of  dollars  in  addition  to  the 
then  authorized  amount,  and  to  use  the  same  to  take  up  scrip  for 
like  amount  theretofore  issued  with  the  assent  of  the  majority  in  in- 
terest of  said  stockholders,  and  by  the  same  last  mentioned  act  the 
Central  Railroad  Company  of  New  Jersey  was  authorized  and  empow- 
ered to  construct  a  branch  railroad  from  (description  of  branch  road)\ 
and  for  the  location,  construction  and  enjoyment  of  such  branch  all 
the  provisions  of  the  charter  of  the  said  company  and  supplements 
were  made  applicable. 
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9.  And  your  informant  informs  your  honor,  that  in  and  by  the  said 
several  acts  of  the  legislature  of  New  Jersey ^  hereinbefore  set  forth 
and  stated  in  substance,  and  for  greater  certainty  your  informant 
begs  leave  particularly  to  refer  to  the  said  acts  and  provisions  thereof, 
the  purpose  and  intent  for  which  the  said  corporation  was  created 
was  (Jfere  was  stated  purpose  of  creation  of  corpor€Uion)\  and  the  said 
the  Central  Railroad  Company  of  New  Jersey  was  not  authorized  and 
empowered  and  could  not  lawfully  use  its  corporate  franchises,  pow- 
ers and  privileges  for  any  other  purposes  or  business  whatever,  and 
that  the  said  the  Central  Railroad  of  New  Jersey  was  prohibited,  by 
necessary  implication,  from  carrying  on  and  from  using  its  capital 
stock  or  corporate  funds  for  carrying  on  any  other  business  what- 
ever than  the  transportation  of  passengers  and  freight  in  manner 
aforesaid,  and  that  the  said  the  Central  Railroad  Company  of  New 
Jersey  had  no  power  whatever  of  alienating  by  device,  conveyance 
or  otherwise  howsoever,  any  of  its  corporate  property,  railroad,  fran- 
chises, powers  or  privileges,  except  by  way  of  mortgaging  for  the 
purpose  of  raising  funds,  for  the  purpose  of  the  construction  of  the 
railroad  and  branches  authorized  to  be  constructed  by  the  charters 
and  acts  hereinbefore  set  forth ;  and  your  informant  further  informs 
your  honor  that  the  Central  Railroad  of  New  Jersey  proceeded  to  con- 
struct and  operate  the  railroads  and  branches  which  it  was  authorized 
by  its  charter  and  supplements  thereto  to  construct  and  operate,  and 
entered  upon  and  discharged  the  functions  which  it  was  bound  by 
said  acts  to  undertake  and  execute,  and  did  execute  and  perform  the 
same  in  conformity  to  the  said  charter  until  about  the  year  eighteen 
hundred  and  seventy-one^  when  the  said  the  Centred  ReUlroad  Company  of 
New  Jersey^  without  authority  of  law,  and  in  violation  of  its  charter, 
entered  into  an  indenture  of  lease  with  the  Lehigh  Coal  and  Naviga- 
tion Company^  a  corporation  created  by  the  state  of  Pennsylvania^  by 
which  instrument  the  said  the  Central  Railroad  Company  of  New  Jer- 
sey pretended  to  acquire  in  perpetuity  the  railroad,  branches  and 
works  of  the  Lehigh  Coal  and  Navigation  Company  in  the  state  of 
Pennsylvania^  but  your  informant  informs  your  honor  that  the  Cen^ 
tral  Railroad  Company  of  New  Jersey y  at  the  execution  of  said  lease, 
had  no  authority  by  any  grant  or  charter  from  the  state  of  New  Jer- 
sey to  execute  said  lease  in  perpetuity  or  to  take  the  said  railroad  and 
works  of  the  said  Lehigh  Coal  and  Navigation  Company^  nor  to  operate 
and  manage  said  road  by  the  exercise  either  of  the  corporate  fran- 
chises and  powers  and, privileges  of  the  said  Lehigh  Coal  and Naviga* 
Hon  Company^  or  by  the  exercise  of  the  corporate  franchises  and  privi- 
leges which  had  been  granted  to  the  Central  Railroad  Company  of 
New  Jersey  by  the  st^Xtoi  New  Jersey ^  but  that  said  lease  was  wholly 
ultra  vires  of  the  Central  Railroad  Company  of  New  Jersey^  and  was 
illegal  and  void,  and  an  unwarrantable  use  of  the  corporate  powers 
and  privileges  granted  by  the  state  of  New  Jersey  to  the  said  Central 
Railroad  Company  of  New  Jersey, 

10.  And  your  informant  further  informs  your  honor,  that  at  or 
about  the  year  eighteen  hundred  and  seventy-one ^  and  at  or  after  the 
acceptance  by  the  Central  Railroad  Company  of  New  Jersey  of  the 
lease  hereinbefore  stated,  made  to  it  by  the  Lehigh  Coal  and  Naviga^ 
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Han  Company^  the  said  the  Central  Railroad  Company  of  New  Jersey^ 
without  authority  of  law  and  in  violation  of  its  charter,  purchased 
from  the  Lehigh  Coal  and  Navigation  Company  a  large  part,  or  all  of 
the  rolling  stock,  equipment,  locomotive  engines,  passenger  and 
freight  cars  of  the  said  Lehigh  Coal  and  Navigation  Company^  used  by 
it  upon  its  said  railroad  so  demised  as  aforesaid  by  it  to  the  Central 
Railroad  Company y  and  which  said  rolling  stock,  etc.,  was  purchased 
by  the  Central  Railroad  Company  for  the  purpose  of  operating  the 
said  illegally  demised  railroad,  and  said  last  named  company  used 
and  applied  several  millions  of  dollars  of  its  capital  funds,  subscribed 
and  contributed  to  said  capital  fund  under  the  aforesaid  charter 
granted  by  the  state  of  New  Jersey  to  the  said  the  Central  Railroad 
Company,  to  the  purchase  of  the  said  rolling  stock,  engines,  cars,  etc., 
aforesaid,  by  assuming  the  payment  of  the  purchase  money  thereof 
then  owing  by  the  said  Lehigh  Coal  and  Navigation  Company,  And 
your  informant  shows  that  such  use  of  the  capital  funds  so  sub- 
scribed, and  constituting  a  part  of  the  capital  authorized  by  the  char- 
ter of  the  said  the  Central  Railroad  Company  of  New  Jersey,  was 
wholly  diverted  from  the  uses  and  intents  for  which  the  same  was 
authorized  by  the  said  charter,,  and  applied  to  a  wholly  different  and 
unauthorized  use  and  purpose. 

II.  And  your  informant  further  shows  unto  your  honor,  that  by  a 
supplement  to  the  charter  of  the  Somerville  andEaston  Railroad  Com- 
pany, which  supplement  was  approved  March  21,  1874,  the  Central 
Railroad  Company  of  New  Jersey  was  authorized  and  empowered,  in 
order  to  secure  a  paying  business  for  its  said  railroad  and  works,  to 
guarantee  the  payment  of  the  bonds  of  any  coal  company  or  compa- 
nies owning  or  working  coal  lands  along  the  aforesaid  line  of,  or  adja- 
cent to  any  of  the  aforesaid  railroad's  branches  or  works  in  the  state 
of  Pennsylvania,  which  were  pretended  to  be  leased  as  aforesaid  to 
the  said  the  Central  Railroad  Company  of  New  Jersey,  in  which  lands 
the  said  company  may  or  may  not  have  an  interest.  That  at  and 
before  the  time  of  the  passage  of  this  act,  and  subsequently  thereto, 
the  Central  Railroad  Company  of  New  Jersey,  without  any  authority 
of  law,  had  purchased  large  quantities  of  anthracite  coal  lands  in  the 
state  of  Pennsylvania,  and  had  expended  many  millions  of  dollars  of 
its  capital  funds  in  the  purchase  of  such  lands,  which  use  of  its  said 
capital  fund  was  wholly  unauthorized  by  its  charter,  and  had,  after 
said  purchase,  pretended  to  organize  a  coal  company  under  the  laws 
of  the  state  of  Pennsylvania,  under  the  corporate  title  of  the  Lehigh 
and  Wilk^sbarre  Coal  Company,  and  pretended  to  subscribe  to,  or  did 
actually  purchase  with  the  capital  funds  of  the  Central  Railroad  Com^ 
pany  of  New  Jersey,  a  large  majority  of  the  capital  stock  of  the  said 
Lehigh  and  Wilkesbarre  Coal  Company,  and  being  in  control  of  the  said 
Lehigh  and  Wilkesbarre  Coal  Company,  and  in  fact  the  owners  thereof, 
by  means  of  the  use  of  its  capital  funds  in  violation  of  said  charter 
in  the  purchase  thereof,  proceeded  to  issue  large  quantities  of  bonds 
in  the  name  of-  the  said  Lehigh  and  Wilkesbarre  Coal  Company,  and 
indorsed  thereon  the  guaranty  of  the  Central  Railroad  Company  of 
New  Jersey  of  the  payment  of  the  principal  and  interest  of  the  said 
bonds,  and  that  by  means  of  these  acts  of  purchase  of  coal  lands,  and 
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the  formation  of  the  said  Lehigh  and  Wilkesbarre  Coal  Company^  which 
was  owned  and  is  still  owned  and  controlled  by  the  Central  Railroad 
Company  of  New  Jersey^  and  acquired  by  the  use  of  the  capital  funds 
of  said  last  mentioned  company  authorized  to  be  raised  by  its  char- 
ter and  supplement  hereinbefore  stated,  the  said  the  Central  Railroad 
Company  of  New  Jersey  became  in  fact  the  owner  of  a  large  part  of 
the  anthracite  coal-bearing  territory  of  the  United  States,  situated 
in  the  said  state  of  Pennsylvania^  and  entered  into  the  regular  busi- 
ness of  mining  and  selling  coal,  which  said  business  was  ultra  vires 
and  unauthorized  by  the  charter  of  the  said  the  Central  Railroad 
Company  of  New  Jersey  \  and  the  said  the  Central  Railroad  Company 
of  New  Jersey  entered  into  the  said  business  of  mining  and  selling 
coal  so  extensively  that  the  annual  product  of  its  mines  and  the 
annual  sales  of  coal  by  said  company  amounted  to  many  millions  of 
tons ;  and  the  said  the  Central  Railroad  Company  of  New  Jersey  became 
and  has  continued  from  thence  until  this  time  to  be  one  of  the  largest 
producers  and  sellers  of  anthracite  coal  in  the  United  States,  and  still 
continues,  in  violation  of  law  and  its  charter,  to  be  such  producer 
and  dealer  in  anthracite  coal.  And  your  informant  shows  your  honor 
that  all  these  acts  aforesaid  of  the  Central  Railroad  Company  of  New 
Jersey  were  intended  to  be,  and  are*  in  fact,  acts  tending  to  a  mo- 
nopoly of  the  business  of  making  and  selling  anthracite  coal,  and  are 
wholly  violative  of  its  charter  aforesaid. 

12.  And  your  informant  further  informs  your  honor,  that  on  or 
about  the  twenty-ninth  day  of  May^  eighteen  hundred  and  eighty-three^ 
the  said  the  Central  Railroad  Company  of  New  Jersey^  without  any 
authority  of  law  enabling  it  thereto,  executed  and  delivered  to  the 
Philadelphia  and  Reading  Railroad  Company^  a  corporation  of  the 
state  of  Pennsylvania^  an  indenture  of  lease  by  which  it  purported 
and  affected  to  demise  to  (Here  was  set  out  purport  of  lease)^^  2LXi6. 
delivered  the  possession  of  all  its  property  at  the  date  of  said  lease 
to  said  lessee ;  and  that  one  Alfred  Mills  and  John  H,  Lidgerwood^ 
executors  of  the  will  of  Stephen  Vail^  deceased,  filed  their  bill  of  com- 
plaint in  this  court,  praying  to  have  the  said  lease  decreed  to  be  null 
.and  void,  and  to  be  set  aside  and  for  nothing  holden,  and  to  have  the 
said  the  Central  Railroad  Company  of  New  Jersey  reinstated  in  the 
rights  and  repossessed  of  the  property  which  was  so  demised  and 
<:onveyed  by  the  said  alleged  instrument  of  lease,  and  that  in  said 
.suit  such  proceedings  were  had  and  taken  that  the  cause  came  on  to 
a  hearing  before  this  court  upon  the  pleadings  and  proofs  in  the 
cause,  and  the  chancellor  having  duly  considered  the  same,  and 
heard  the  arguments  of  counsel  thereon,  adjudged  and  determined 
that  the  said  the  Central  Railroad  Company  of  New  Jersey  had  no 

1.  The  purport  of  the  indenture  of  leftie  renewal,  extension,  alteration   or  im- 

referred  to  in  the  text  was  to  demise  provement  of  the  said  demised  railroad 

^"^  ioXh^sKidxh^  Philadelphia  and  Read-  and  works,  and  their  appurtenances, 

Vnf  Railroad  Company,  for  the  period  of  reserving  in  said  instrument  an  annual 

nine  hundred  and  ninety-nine  years,  its  rent,  equal  to  six  per  cent,  upon  the  par 

railroad  and  works  and  all  appendages,  value  of  the  then  outstanding  capital 

and  convey  to  it  all  its  property,  real  stock  of  the  Central  Railroad  Company 

and  personal,  rights,  powers,  franchises  of  Newfersey^ 
and  privileges  for   the    maintenance, 
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power  and  authority,  by  virtue  of  its  charter,  or  any  of  the  supple* 
ments  thereto,  or  by  any  other  act  of  the  legislature  of  the  state  of 
New  Jersey^  to  enter  into  such  indenture  of  lease,  or  to  demise  its 
property,  powers,  privileges  and  franchises,  or  any  of  them,  to  any 
other  corporation  or  corporations,  and  by  the  decree  of  this  court 
the  said  indenture  of  lease  was  wholly  set  aside,  and  decreed  to  be  for 
nothing  holden,  and  the  said  the  Philadelphia  and  Reading  Railroad 
Company  ^z&  ordered  and  decreed  to  {Here  was  set  out  effect  of  deer ee^^ 
and  for  greater  certainty  your  informant  refers  to  the  record  of  tne 
proceedings  in  this  cause  as  the  same  appear  of  record  in  the  Court 
of  Chancery  of  New  Jersey^  which  record  your  informant  is  ready  and 
offers  to  produce  and  prove. 

13.  And  your  informant  further  shows  unto  your  honor,  that  on  or 
about  the  third  da^y  of  November^  eighteen  hundred  and  ninety^  A.  A, 
AfcLeody  /.  A.  Sweigard^  William  R,  Taylor^  D.  Jones^  Robert  S.  DaviSy 
John  Walker^  Jr,^  all  of  the  city  of  Philadelphia  in  the  state  oi  Penn-- 
^hania^  and  all  of  whom  are  officers  and  persons  in  the  employ  of 
the  Philadelphia  and  Reading  Railroad  Company^  together  with  Nathans 
Francis  and  others  of  the  state  of  New  Jersey,  whose  names  are  set 
forth  in  the  certificate  of  articles  of  association  hereinafter  men- 
tioned, formed  themselves  into  a  railroad  corporation  by  the  name 
of  the  Port  Reading  Railroad  Company,  under  an  act  of  the  legisla- 
ture of  the  state  of  New  Jersey  entitled  (title  and  date  of  act),  and  the 
acts  supplementary  and  amendatory  thereof,  for  the  alleged  purpose 
of  constructing,  maintaining  and  operating  a  railroad  for  the  public 
use,  in  the  conveyance  of  persons  and  property,  to  begin  at  {descrip- 
tion of  line  of  road).  The  amount  of  the  capital  stock  of  the  said 
company  was  declared  to  be  two  millions  of  dollars  in  twenty  thousand 
shares  of  the  par  value  of  one  hundred  dollars;  and  (names  of  directors) 
were  constituted  and  appointed  and  became  the  directors  of  the  said 
company  to  manage  its  affairs  for  the  first  year,  all  of  whom  are 
officers  or  agents  of  the  Philadelphia  and  Reading  Railroad  Company, 
and  that  the  present  directors  of  the  said  Port  Reading  Railroad  Com- 
pany are  (names  of  directors),  all  of  whom  your  informant  avers  to  be 
officers  or  agents  of  the  Philadelphia  and  Reading  Railroad  Company, 
and  that  all  the  moneys  which  have  been  paid  and  expended  hereto- 
fore, and  are  being  paid  and  expended  in  the  construction  of  the 
railroad  of  the  said  Port  Reading  Railroad  Company,  have  been  paid 
and  are  being  paid  by  the  Philadelphia  and  Reading  Railroad  Company y 
and  that  the  said  Port  Reading  Railroad  Company  is,  in  fact,  owned 
and  controlled  by  the  Philadelphia  and  Reading  Railroad  Company^ 
through  the  nominal  officers  and  directors  of  the  Port  Reading  Rail- 
road Company  and  solely  in  the  interest  of  and  for  the  benefit  of  the 

1.  The  dMree  nfomd  to  in  the  text  to  re-enter  into  the  possession  of  the 

ordered  the  Philadelphia  and  Reading  same  and  to  discharge  all  its  corporate 

Railroad  Company  *'  to  restore  to  the  powers  and  privileges,  and  to  perform 

Central  Railroad  Company  of  New  Jersey  all  its  functions   as  a    transporter  of 

all    its    railroads,     property,    assets,  persons  and  passengers,  and    in    the 

works    and    appurtenances  purported  management  of  its  said  roads,  works, 

to  have  been  demised  as  aforesaid,  and  property,  franchises  and  privileges  as 

the  said  the  Central  Railroad  Company  if  the  said  lease  had  never  been  exe-> 

0f  New  Jersey  was  decreed  and  ordered  cuted." 
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Philadelphia  and  Reading  Railroad  Company,  and  that  the  orincipal 
office  of  the  Port  Reading  Railroad  Company  is  at  No.  2^  South 
Fourth  street,  Philadelphia,  which  is  the  office  of  the  Philadelphia  and 
Reading  Railroad  Company, 

14.  And  your  informant  further  shows  unto  your  honor,  that  on  or 
about  the  twelfth  day  of  February,  eighteen  hundred  and  mnety-two, 
the  Central  Railroad  Company  of  New  Jersey  executed  and  delivered 
to  the  said  the  Port  Reading  Railroad  Company  an  indenture  of  lease 
wherein  the  lessor  is  denoted  the  "  Central  Company"  and  the  lessee 
is  denoted  the  ^^Port  Reading  Company,'*  and  by  the  said  indenture 
of  lease  the  Central  Company  pretended  to  (Jlere  was  set  out  thepur^ 
port  of  the  ifidenture  of  leasey^ 

1.  The  purport  of  tho  loste  rofarred  to  ness    thereof,    including     ferry-boats, 
in  the  text  pretended  '*  to  let  and  de-  steamboats,    tugs,   floats,    barges  aod 
mise  the  Peri  Reading  Company ^  its  sue-  other  vessels,  belonging  to  the  Central 
cessors  and  assigns,  for  the  term  of  Company,**    And  it  was  therein  declared 
nine  hundred  and  ninety^nine  y^2iTS,  the  to  be  the  intention  and  agreement  of 
entire  railroad  of  the  Central  Company^  said  corporate  railroad  parties  ''that  all 
as  the  t^me  was  then  located  and  con-  cars  and  other  roll ing  stock  then  used  by 
structed,   or  as   the    same    might    be  or  in  the  possession  of  the  Central  Com- 
thereafter  located  and  constructed,  in  pany  under  the  terms  of  any  car  trust, 
pursuance  of    any  and   every  lawful  should,   when  and    so    soon  as  they 
authority  now  existing,  or  which  might  should  become  the  property  of  the  Cen- 
hereafter  exist,   together  with   all   its  tral  Company^   and    to  the    extent  of 
right  to  construct,  maintain  and  oper-  the  interest  of    the    Central    Company 
ate  the  following  described  railroads:  therein,  be  included  in  the  terms  of  the 
The  Central  Railroad  of  New  Jersey,  in-  said  lease,  and  all  rights,  benefits  and 
eluding  its  following  branches  {naming  privileges  of  any   nature   whatsoever 
the    branches)^   together    with    all    the  then  enjoyed,  or  which  might  there- 
branches,  laterals,  extensions,  sidings,  after  be  enjoyed  by  the  Central  Com- 
turnouts,  tracks,  bridges,  viaducts,  cul-  pany^  relating  and  pertaining  to  the 
verts,  rights  of  way,  water  rights  and  demised    property,   together   with  all 
privileges,  all  lands,  shops,  machinery,  rights,  powers,  franchises,  other  than 
fixtures,   depots,   stations,    water    sta-  the   franchise  of  being  a  corporation, 
tions,   houses,    buildings,    structures,  and  privileges  which  might  then,  or  at 
improvements,     tenements,     heredita-  any  time  thereafter,  during  the  afore- 
ments  of  whatever  kind  and  descrip-  said   term,   be    lawfully  exercised  or 
tion,  wherever  situate,   pertaining  to  enjoyed  in  or  about  the  use,  manage- 
the  operation  and    maintenance    and  ment,   maintenance,    renewal,    exten- 
renewal  of  the  said   railroads,   which  sion,  alteration  or  improvement  of  the 
were  then  held,  leased  or  owned  by  the  railroad's  premises,  or  appurtenances, 
Central  Company,  or  which  ma^  at  any  be   demised,  excepting  and  reserving 
time  hereafter  during  the  term  of  said  nevertheless  out  of  the  demised  prem- 
demise  be  acquired  by  the  Central  Com^  ises   a  certain  building  in  the  city  of 
pany    for     railroad     purposes    at    the  New  York,  at  the  corner  of  Liberty  and 
request  of  the  Port  Reading  Company,  West  streets,  known   as  '^The  Central 
pursuant  to  the  betterment  clause  of  Building*    and   all    other   real   estate 
the  said  lease,  together   with   all   the  owned  or  held  by  the  said  Centred  Com- 
ferries  and  rights  of  ferriage  then  be-  pany  not  adjacent  to  said  railroads,  or 
longing  to  or  which  might  thereafter  if  adjacent,  not  used   or  required  for 
be  required  for  the  purposes  aforesaid  the    purposes    of   the   business  of  the 
by  the  Central  Company,  and  all  engines,  demised   railroads    and  their  appurte- 
stationary   and   locomotive,  cars,  ten-  nances;   providing,  however,   that  all 
ders,  trucks  and  other  rolling  stock,  real  estate  included  in  the  lease,  but  not 
tools,  implements,  machinery  and  per-  then  personally  used  for  railroad  pur-' 
sonal    property    of    every    kind    and  poses  although   forming    part  of  the 
description,     in    use    or    intended    or  demised  premises  and    remaining  in 
adapted -for  use,   upon   or  about    the  the  possession  of  xYkt  Central  Company y 
railroad  premises  demised,  or  the  busi-  and  the  income  of  any  parcels  which 
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And  your  infprmant  further  shows  unt6  your  honor,  that  the 
said  indenture  of  lease  contains  a  large  number  of  covenants 
relating  to  matters  of  detail  between  the  said  corporations  which 
cannot  be  conveniently  set  forth  at  large  in  this  information, 
and  for  the  particulars  of  the  said  indenture  of  lease,  and  the 
covenants  and  demises  therein  contained,  your  informant  prays 
leave  to  refer  to  a  copy  of  the  said  lease,  which  your  informant 
has  appended  to  this  information,  and  which  copy  was  fur- 
nished to  your  informant  for  his  official  use  by  the  counsel  of  the 
said  lessor  and  lessee  corporations  to  this  informant. 

15.  And  your  informant  further  shows  unto  your,  honor,  that  in 
the  pretended  performance  of  said  lease  the  said  the  Central  Rail- 
road  Company  of  New  Jersey  has  delivered  into  the  possession  of  the 
Port  Reading  Railroad  Company  the  actual  possession  of  all  the  rail- 
roads enumerated  in  the  said  indenture  of  lease  both  within  and 

might  by  lease  or  otherwise  produce  mised  premises;  provided,  that  no 
income,  remaining  after  payment  of  amount  should  be  paid  to  the  Central 
taxes  on  such  parcels,  should  belong  to  Company  as  its  share  of  such  surplus 
the  Central  Company  until  required  for  earnings  in  excess  of  a  sum  equal  to 
railroad  purposes,  and  when  so  re-  three  per  cent,  additional  upon  the  said 
quired,  the  possession  thereof  should  outstanding  capital  stock  of  the  Central 
be  delivered  over  to  the  Port  Reading  Company^  including  as  such  outstand- 
Company^  who  should  thereafter  use  ing  stock  any  stock  thereafter  issued 
and  enjoy  the  same  under  the  said  under  the  obligations  of  its  convertible 
lease.  And  in  consideration  of  said  debenture  bonds  thereinbefore  men- 
demise,  the  Port  Reading  Company  tioned,  and  payment  of  this  last 
covenanted  to  pay  as  rent  for  said  de-  mentioned  amount  should  be  made  in 
mised  premises:  A.  All  interest,  divi-  one  annual  payment  at  the  end  of 
dends,  rentals,  guarantees,  and  all  each  year  during  said  term,  the  first 
other  charges  which  the  Central  RaiL  payment  to  be  made  on  the  first  day 
road  Company  was  then,  or  might  at  of  January,  189/,  and  annually  there- 
any  time  thereafter  be  obliged  in  any  after  on  each  Jirst  day  of  January, 
manner  to  pay,  which  sums  should  be  And  the  Port  Reading  Company^  m 
paid  in  equal  monthly  instalments  and  by  the  said  indenture  of  lease, 
during  the  said  term,  on  the  Jirst  day  and  during  the  continuance  of  the 
of  each  month,  and  it  was  provided  term  thereby  demised,  assumed  the 
that  the  first  payment  for  the  year  payment  of  and  covenanted  punc- 
189^  should  be  made  on  the  yfrx/ day  of  tually  and  faithfully  to  pay  all  taxes 
February^  189^,  and  a  further  sum  in  and  assessments  upon  the  capital  stock 
each  and  every  year  which  should  be  of  the  Central  Company^  upon  the 
equal  to  seven  per  centum  per  annum  yearly  payments  therein  agreed  to  be 
upon  the  then  present  outstanding  capi-  made  by  the  Port  Reading  Company  to 
tad  stock  of  the  Central  Company^  in-  the  Central  Company,  and  upon  the 
eluding  as  such  outstanding  stock  an^  dividends  declared  and  paid  by  the 
stock  thereafter  issued  under  the  obli-  Central  Company  to  its  stockholders 
gations  of  its  convertible  debenture  out  of  the  said  yearly  rent,  for  the 
bonds,  which  sums  should  be  paid  in  payment  or  collection  of  which  taxes 
equal  monthly  instalments  on  the  Jirst  or  assessments  the  Central  Company 
day  of  each  month  in  each  year  during  would  otherwise  be  liable  or  account- 
the  said  term,  commencing  on  the  ^rx/  able  under  any  lawful  authority  what- 
dayof/V^rtMr^',  18^,  and  a  further  sum  ever;  provided,  that  the  Port  Reading 
equal  \oJifty  per  cent,  of  the  surplus  Company  should  not  be  liable  or  re- 
earnings  over  the  seven  per  centum  sponsible  for  taxes  or  assessments  on 
therein  above  stipulated  which  should  any  dividends  or  part  of  a  dividend 
have  accrued  to  the  Port  Reading  Com-  paid  by  the  Central  Company  out  of  any 
pony  during  each  calendar  year  of  the  other  funds  than  the  aforesaid  yearly 
term  of  said  lease  from  all  the  trade,  rent." 
traffic,  business  and  income  of  the  de- 
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without  this  state,  and  all  its  rolling  stock,  locomotives,  freight  and 
passenger  cars  and  all  the  property  indispensable  in  the  operation  of 
the  said  railroads,  and  has  actually  surrendered  to  the  said  Port 
Reading  Railroad  Comparry  the  enjoyment  and  use  of  all  its  corporate  « 
franchises  granted  to  it  in  and  by  the  aforesaid  charter  of  the  Central 
Railroad  Company  of  New  fers^  and  the  supplements  thereto  herein- 
before set  forth  and  referred  to,  and  that  the  Central  Railroad 
Company  of  New  Jersey  has  absolutely  stripped  itself,  so  far  as  it  has 
been  able  to  do  so,  of  all  the  franchises,  powers,  privileges  and  prop- 
erty indispensable  in  the  performance  of  its  duties  to  the  state  of 
New  Jersey  and  to  the  inhabitants  thereof,  under  its  aforesaid  charter 
and  the  supplements  thereto,  and  is  absolutely  unable  to  discharge 
or  perform  in  any  wise  any  of  the  public  duties  which  by  virtue  of 
the  said  charter  and  supplements,  it  owes  to  the  state  of  New  Jersey 
and  the  inhabitants  thereof,  and  to  the  public,  and  that  the  said  the 
Central  Railroad  Company  of  New  Jersey^  by  force  of  the  premises,  is 
now  absolutely  unable  to  perform  any  of  its  corporate  duties. 

i6.  And  your  informant  further  shows  unto  your  honor,  that  the 
said  pretended  indenture  of  lease  is  not  a  bona  fide  indenture  of 
lease,  but  was  intended  by  both  the  said  railroad  corporations  to  be 
a  mere  cover  or  means  by  which  to  carry  out  and  efifect  the  transfer 
of  the  actual  exercise  and  enjoyment  of  the  corporate  franchises  of 
the  Central  Railroad  Company  of  New  Jersey  to  the  Philadelphia  and 
Reading  Railroad  Company^  a  foreign  corporation  created  by  the  state 
of  Pennsylvania^  and  to  transfer  the  railroads,  franchises  and  rolling 
stock,  engines,  cars  and  other  property  set  forth  in  the  said  pretended 
lease,  into  the  possession  and  enjoyment  of  the  said  the  Philadelphia 
and  Reading  Railroad  Company^  and  to  turn  over  to  the  said  last  men- 
tioned company  the  actual  operation  of  the  said  railroads,  and  the 
carrying  on  of  all  the  business  of  the  said  the  Central  Railroad  Company 
of  New  Jersey^  and  the  enjoyment  of  all  the  corporate  franchises, 
privileges  and  powers  of  the  Central  Railroad  Company  of  New  Jersey^ 
and  the  performance  of  all  the  public  duties  which  it  owed  and  owes 
to  the  state  of  New  Jersey  and  inhabitants  thereof  and  to  the  public. 

17.  And  your  informant,  in  fact,  informs  your  honor,  that  it  never 
was  intended  by  the  Central  Railroad  Company  of  New  Jersey  to 
demise  and  let  its  corporate  franchise,  powers,  privileges  and  prop- 
erty to  the  Port  Reading  Railroad  Company ,  but  in  fact  to  demise  and 
let  the  same  to  the  Philadelphia  and  heading  Railroad  Company  \  and 
that  this  same  intent  was  likewise  held  by  the  said  Port  Reading 
Railroad  Company  and  the  Philadelphia  and  Reading  Railroad  Com- 
pany, and  that  the  real  intent  of  the  said  parties  was  before  the 
pretended  making  of  the  said  pretended  lease,  by  other  and  further 
instruments,  to  immediately  transfer  the  term,  granted  by  said  lease, 
and  all  the  demised  corporate  powers  and  property,  to  the  Philadel- 
phia and  Reading  Railroad  Company  \  and  that  in  fact  the  Central  Rail- 
road Company  of  New  Jersey  absolutely  refused  to  execute  the  said 
pretended  lease,  hereinbefore  set  forth,  to  the  Port  Reading  Railroad 
Company,  until,  by  other  and  further  instruments  duly  executed  for 
that  purpose  between  the  said  three  corporations,  the  said  term 
granted  in  said  lease,  and  the  payments  of  rent  reserved  thereby^ 
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should  be  in  fact  passed  to,  and  be  assumed,  together  with  the  posses- 
sion of  all  the  demised  corporate  powers,  privileges  and  property,  to 
the  PhUadilphia  and RecuUng  Railroad  Company  \  and  that  at  and  before 
the  execution  of  the  said  pretended  lease  to  tht  Port  Readit^  Railroad 
Company^  the  instruments  necessary  to  efifect  said  intent  and  purpose 
of  all  the  parties  were  prepared  and  actually  executed  to  efifect  such 
result,  and  to  substitute  the  Philadelphia  and  Reading  Railroad  Com-- 
pany  in  the  place  of  the  Port  Reading  Railroad  Company^  one  of  which 
instruments  is  hereinafter  set  forth  and  a  copy  of  which  is  appended 
to  this  information,  and  to  which  your  informant  begs  leave  particu- 
larly to  refer,  which  copy  was  furnished  to  your  informant  for  ofilicial 
use  by  counsel  of  said  companies. 

1 8  And  your  informant  further  shows  unto  your  honor,  that  the 
Philadelphia  and  Reading  Railroad  Company  is  a  railroad  corporation 
of  the  state  of  Pennsylvania^  and  that  neither  its  property  nor  fran- 
chises, nor  the  persons  of  its  president  and  directors  are  within  the 
jurisdiction  of  this  state,  and  that  the  state  of  New  Jersey  would 
have  no  practical  means  of  enforcing,  through  its  courts,  the  due  per* 
formance  of  the  public  duties  owing  by  the  Central  Railroad  Company 
of  New  Jersey  to  the  state,  its  inhabitants  and  the  public,  either  as 
against  the  Central  Railroad  Company  itself  or  against  its  actual  lessee, 
the  Philadelphia  and  Reading  Railroad  Company^  in  case  the  said  lease 
and  other  instruments  should  be  construed  to  be  valid  and  effectual 
in  law,  but  that  the  state  of  New  Jersey  would  be  wholly  without 
redress  in  the  premises. 

19.  And  your  informant  further  shows  unto  your  honor,  that  the 
Philadelphia  and  Reading  Railroad  Company  is  very  largely  engaged 
in  the  business  of  mining  and  selling  coal.  That  it  is  the  owner  of 
the  capital  stock  of  the  Philadelphia  and  Reading  Coal  and  Iron  Com- 
pany^ in  whose  name  it  holds  and  owns  very  large  tracts  of  territory, 
containing  very  large  deposits  of  anthracite  coal,  in  the  state  of  Penn- 
sylvania\  and  also  is  the  owner  of  the  capital  stock  of  other  coal 
companies  in  like  position,  and  that  by  means  of  its  ownership  of 
said  stock  and  coal  lands,  the  said  the  Philadelphia  and  Reading  RaiU 
road  Company \%  the  largest  miner,  producer  and  seller  of  anthracite 
coal  in  the  United  States;  and  that  before  the  execution  of  the  said 
pretended  lease  and  the  instruments  before  mentioned,  the  said  the 
Philadelphia  and  Reading  Railroad  Company  was  a  competing  coal 
miner,  owner  and  seller  and  dealer,  in  anthracite  coal,  producing  and 
selling  the  greatest  number  of  tons  of  anthracite  coal  which  were 
produced  and  sold  by  any  concern  in  the  anthracite  coal  business  in 
the  United  States;  and  that  the  Easton  and Amboy  Railroad  Company^ 
which  is  owned  by  the  Lehigh  Valley  Railroad  Company^  a  corporation 
of  Pennsylvania^  and  through  its  connection  with  the  said  last  men- 
tioned company,  which  was  also  a  very  large  owner  of  the  anthracite 
coal  territory  of  the  state  of  Pennsylvania^  was,  as  the  agent  of,  or  in 
connection  with,  the  Lehigh  Valley  Railroad  Company^  very  largely 
engaged  in  the  business  of  mining,  transporting  and  selling  coal,  and 
that  its  revenues  and  success,  and  the  revenues  and  prosperity  of  the 
Lehigh  Valley  Railroad  Company  were  almost  entirely  dependent  upon 
the  successful  transaction  of  their  said  coal  business,  and  they  were 
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active  competitors  with  the  Philadelphia  and  Reading  Railroad  Com- 
pany^ in  the  production,  transporting  and  selling  of  coal.  And  that 
the  said  the  Central  Railroad  Compdny^  through  its  ownership  of  the 
coal  lands  of  the  Lehigh  and  WUkesbarre  Coal  Company ^  and  of  various 
other  coal  lands,  was  the  owner  of  a  very  large  tract  of  anthracite 
coal  territory,  in  the  state  of  Pennsylvania^  and  dependent  mainly  for 
its  revenues  and  success  upon  its  competing  business  with  the  Easton 
and  Amboy  Company  and  the  Philadelphia  and  Reading  Railroad  Com- 
pany in  the  said  coal  business. 

And  your  informant  in  fact  shows  that  the  said  three  corporations, 
the  Philadelphia  and  Reading  Railroad  Company,  the  Boston  and  Amboy 
Railroad  Company  dSi6.  the  Central  Railroad  Company  of  N'ew  Jersey ;weT^ 
and  have  for  many  years  past  been  in  active  and  continual  competi- 
tion with  each  other  in  the  coal  business,  and  that  the  intent  of  all 
the  parties  to  the  pretended  instrument  of  lease,  and  other  instru- 
ments hereinbefore  set  forth,  was  by  said  instruments  and  by  further 
lease  or  other  instruments  to  combine  the  said  three  corporations  in 
the  conduct  of  the  said  coal  business,  and  to  put  an  end  to  all  com- 
petition between  them.  And  your  informant  in  fact  shows  that  by 
reason  of  the  ownership  and  control  by  the  said  three  corporations  of 
the  said  anthracite  coal  lands  in  the  state  of  Pennsylvania,  they  are  in 
fact  the  owners  and  controllers  of  at  least  sixty  per  cent  of  the 
entire  anthracite  coal  field  of  the  United  States  advantageously 
accessible  by  the  inhabitants  of  the  state  of  New  Jersey  \  and  that  a 
supply  of  anthracite  coal  at  fair  prices  is  an  absolute  necessity  on  the 
part  of  every  householder  in  the  state  of  New  Jersey,  it  being  the 
most  convenient  and  most  economical  fuel  for  all  the  households  of 
the  said  state,  and  that  the  intent  of  the  said  three  corporations  in  con* 
ceivingand  in  executing  the  said  pretended  lease,  and  the  instruments 
before  referred  to,  was  and  is  to  control  the  market  in  the  state  of 
New  Jersey  for  the  supply  and  sale  to  the  inhabitants  of  the  state  of 
New  Jersey  of  anthracite  coal,  and  to  fix  the  price  thereof  at  such 
rates  as  will  be  most  profitable  to  the  said  corporations.  And  your 
informant  shows  that  all  these  proceedings  and  acts  on  the  part  of 
the  Philadelphia  and  Reading  Railroad  Company,  the  Port  Reading  Rail- 
road Company  and  the  Central  Railroad  Company  of  New  Jersey  tend 
directly  to  a  monopoly  of  the  trade  in  anthracite  coal  in  the  state  of 
New  Jersey  and  to  the  manifest  oppression  of  the  inhabitants 
thereof. 

20,  And  your  informant  shows,  that  in  the  execution  of  the  scheme 
aforesaid,  and  for  the  accomplishment  of  the  result  aforesaid,  and  in 
order  to  assure  to  the  Central  Railroad  Compare  of  New  Jersey  its  due 
share  in  the  proportion  of  the  profits  arising  and  to  arise  therefrom, 
and  it  being  well  known  both  to  the  Central  Railroad  Company  of  New 
Jersey  and  the  Philadelphia  and  Reading  Railroad  Company  that  the 
Port  Reading  Railroad  Company  was  wholly  incompetent  to  perform 
the  covenants  for  the  payment  of  money  which  were  contained  in 
the  said  pretended  lease,  and  was  wholly  incompetent  and  unable  to 
exercise  the  corporate  franchises,  powers  and  privileges  of  the  said 
the  Central  Railroad  Company  of  New  Jersey,  or  to  perform  the  pub-  \ 

lie  duties  which  said  last  mentioned  company  owed  to  the  state  of 

686  Volume  5. 


6408*  CORPORATIONS.  6408. 

New  Jersey^  its  inhabitants  and  the  public,  the  said  corporations 
agreed  to  substitute  for  said  Port  Reading  Railroad  Company  a  cor- 
poration more  able  to  perform  such  covenants  and  duties  aforesaid,  and 
at  and  before  the  pretended  execution  of  the  pretended  lease  from  the 
Central  Railroad  Company  of  New  Jersey  to  the  Port  Reading  Railroad 
Company  y  \h%  Central  Railroad  Company  of  New  Jersey^  the  Philadelphia 
and  Reading  Railroad  Company^  and  the  Port  Reading  Railroad  Com- 
pany entered  into  and  mutually  executed  and  delivered  a  certain  con- 
tract and  agreement  made  on  the  twelfth  day  of  February^  a.  d. 
eighteen  hundred  and  ninety-two,  in  and  by  which  said  agreement  it 
was  recited  that  {Here  were  set  out  recitals  of  agreement) ?- 

1.  Tlie  redtali  in  the  agreenisiit  re-  the  Port  J^gading  Company  svLf&cicnireye" 
tend  to  in  the  text  were  as  follows:  nue  to  meet  and  pay  the  said  rentals, 
"  Whereas  the  lines  of  railroads  owned,  and  perform  the  covenants  and  stipula- 
leased  and  operated  by  the  parties  tions  contained  in  the  said  lease;  and 
thereto  were  connected  at  several  points  whereas,  in  consideration  of  the  benefits 
in  the  states  of  Pennsylvania  and  New  and  advantages  to  be  derived  there- 
Jersey^  and  formed  continuous  lines  of  under  from  the  use  of  the  terminal 
railroad  between  numerous  cities  of  properties  and  facilities  of  the  Central 
commercial  importance,  capable  of  pro-  Company  so  to  be  leased  to  the  Port 
ducing  large  contributions  of  freight  Reading  Company^  and  from  the  inter- 
and  passenger  traffic  to  the  lines  of  said  change  of  traffic  therein  provided  for 
companies,  if  worked  as  continuous  the  Reading  Company  was  willing  to 
lines;  and  whereas,  the  Central  Com-  guarantee  to  the  Central  Company  the 
Pany  and  the  Port  Reading  Railroad  payment  by  the  Port  Reading  Company 
Company  had  negotiated  for  a  lease  of  of  the  rentals  reserved  in  the  said  pro- 
all  the  lines  of  railroad  of  the  Central  posed  lease,  and  the  performance  by 
Company^  whether  owned  by  it  or  ac-  iht  SdA^  Port  Reading  Company  oi  zX\  ihe 
quired  by  virtue  of  any  lease  to  the  covenants,  stipulations  and  agreements 
Port  Reading  Company  for  the  term  and  of  the  said  lease  by  it  to  be  kept  and 
period  of  nine  hundred  and  ninety-nine  performed,  and  also  all  of  the  cove- 
years,  upon  the  payment  of  the  annual  nants,  stipulations  and  agreements 
rentals,  and  the  performance  of  the  cer-  therein  contained  and  written  to  be 
tain  covenants,  agreements  and  stipu-  kept  and  performed  by  the  said  Port 
lations  contained  in  the  said  proposed  Reading  Company;  therefore,  in  con- 
lease,  a  copy  whereof  was  thereto  at-  sideration  of  the  premises  and  of  the 
tached  and  made  a  part  thereof,  which  mutual  covenants  and  agreements  in 
said  lease  the  Central  Company  was  said  contract  or  agreement  contained, 
willing  to  execute  and  deliver  if  the  and  as  well  for  and  in  consideration  of 
Re€uling  Ccmpany  should  guarantee  the  the  sum  of  one  dollar  by  each  of  the 
prompt  and  punctual  payment  to  the  parties  thereto  paid  to  each  of  the  other 
Central  Company  by  the  Port  Reading  parties  thereto,  the  said  corporate  par- 
Company  of  the  rentals  reserved  in  the  ties  agreed  and  covenanted  among 
said  lease  as  and  when  the  same  should  other  things  —  First  that  the  Central 
become  due  and  payable,  and  should  Company  and  the  Port  Reading  Company 
also  guarantee  the  full  and  faithful  per-  should  immediately  execute  and  deliver 
formance  by  the  Port  Reading  Company  the  said  alleged  lease  of  the  railroads 
of  all  the  covenants,  stipulations  and  and  oiher  property  of  the  Central  Com- 
agreements  contained  in  the  said  lease  pany^  a  copy  of  which  is  attached  to 
by  it,  the  said  Port  Reading  Company^  to  the  said  contract  or  agreement,  and 
be  kept  and  performed  on  its  part,  and  that  the  possession  and  control  of  the 
the  Central  Company  was  willing  to  exe-  railroads  and  other  property  of  the 
cute  and  deliver  the  said  lease  upon  Central  Company  so  leased  should  forth- 
the  execution  of  this  contract  by  the  with  be  taken  by  the  Port  Reading 
Heading  Company^  whereby  there  would  Company,  Second,  that  the  Reading 
be  assured  to  the  said  lines  of  the  Ccn-  Company  should  and  would  guarantee, 
iral  Company^  in  addition  to  the  traffic  and  thereby  did  guarantee,  unto  the 
now  tributary  thereto,  such  an  increase  Central  Company  the  prompt  payment 
of  the  traffic  thereon  as  would  secure  to  by   the  Port  Reading  Company  to  the 
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And  the  said  contract  or  agreement  contained  various  other  cove- 
nants and  agreements  in  detail,  which  are  too  voluminous  to  set 
forth  in  this  information,  but  your  informant  has  appended  to  this 
information  a  copy  of  the  said  articles  of  contract  and  agreement, 
fully  setting  forth  all  the  mutual  covenants,  contracts  and  agreements 
of  the  said  parties  thereto,  to  which  your  informant  begs  leave  par- 
ticularly to  refer. 

And  your  informant  shows  that  the  ^^^iVi^  company  had  no  power, 
either  by  the  laws  of  this  state  or  by  its  charter  or  otherwise,  to 
make  said  agreement,  or  to  give  said  guarantee  to  said  Central  com- 
pany, nor  did  said  Central  company  have  any  power  to  accept  or 
receive  the  same,  and  that  such  agreement  and  guarantee  and  each  of 
them  were  and  are  ultra  vires  of  the  Readit^  company  and  void,  and 
were  and  are  likewise  ultra  vires  of  the  Central  compsiny,  and  for  that 
reason  also  void. 

21.  And  your  informant  further  shows  unto  your  honor,  that  in  and 
by  an  act  of  the  legislature  of  the  state  -of  New  Jersey^  approved 
April  4,  187 1  (JR.ev.,p,  1096\  it  is  enacted  that  {Here  was  set  tml  sub- 
stance of  enaetment\^  and  tnat  the  said  act  still  remains  in  effect  and 
unrepealed ;  and  that  by  the  laws  of  this  state  the  aforesaid  alleged,  lease 
so  made  and  executed  by  the  Central  Railroad  Company  of  New  y^^^^ 
is  invalid  and  of  no  effect  until  the  execution  of  the  same  shall  have 
been  acknowledged  or  proved  as  conveyances  of  land  in  this   ^^^5^ 
are  required  to  be  acknowledged  and  proved;  and  that  the    sai^ 
alleged  lease  is  also  invalid  and  of  no  effect  unless  the  parties  tH^reto 
shall  have  lodged  the  same  with  the  secretary  of  state  for  recor 
within  thirty  days  from  the  date  of  the  execution  thereof.     And  y^^^ 
informant  in  fact  shows  unto  your  honor  that  the  said  alleged   ^^^-. 
has  never  been  acknowledged  or  proved  as  conveyances  of  l^^^  ^  j 
this  state  are  required  by  law  to  be  acknowledged  or  proved,  *^ 
that  the  said  indenture  of  lease  has  never  been  lodged  with  tH^  ^ 

X 

Central  Company  of  the  various  sums  franchise  privileges  or  any  part  *^^^^or- 

fixed  and  appointed  in  said  lease  to  be  of  any  company  or  organization  ,    ^^  ^^ 

paidf  and  the  said  Heading  Company  did  porated  by  or  under  the  laws    <^^      ^p. 

thereby  guarantee  unto  the  On/ra/Om-  state,   shall    be  acknowledged    ^^    ^^U 

pany  that   the  Port  Reading  Company  proved  as  conveyances  of  lands    ^^^gei 

should  at  all  times  during  the  continu-  state  are  authorized  tobeackno^^^^^^  ia 

ance  of  the  said  lease  fully  and  faith-  or  approved,  and  shall  be  record^^ -^ 

fully  keep  and  perform  each  and  every  the  office  of  the  secretary  of  stat^   ^m^^tSf^ 

of  the  covenants,  agreements  and  stipu-  in    two   months    after     the    ex^^^      ^^r- 

lations  contained  therein   to  be   kept  thereof,  at  the  proper  cost  of  tl»^  c^^^ 

and  performed  by  the  said /'<7r/^^a</xff^  ties  thereto;  and  unless  such  cc^^    ^r^ 

Company^  and  should,  during  the  con-  or  agreement  is  lodged  with  the     ^!fA.^^ 

tinuance  of  said  lease  and  of  the  said  tary  of  state   for  record  within      ^«-r^oa 

contract,  fully  and  faithfully  keep  and  days  from  the  date  of  the  ex^^^  ^^i<l 

perform  on  its  part  each  contract,  cove-  thereof,  the  same  shall  become  1^*^     ^-^d 

nant   and   stipulation   in   said    agree-  and  of  no  effect,  and  copies  of  tts-^Vg^rf 

ment  to  be  kept  and  performed  by  it,  record,  duly  certified  by  the  **^^^^^  * 

the  said  Port  Reading  Company, ^^  of  state,  shall  be  received  in  evide?^i^5^^  / 

1.  The  •naotmnit  refimd  to  in  the  text  any  court  of  this  state,  and  be  a^  gc^ 

is  to  the  effect  that  "all  contracts  or  effectual  and  available  in  lawaSfV*\y 

agreements  for  the  sale,  letting,  leas-  original  con  tract  or  agreement  wi^<^ 

ing,  consolidating,  merging  or  in  any  and  there  produced."  \^ 

manner  disposing  of  or  transferring  the 
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retary  of  state  for  record  within  tkiriy  days  from  the  date  of  the 
execution  thereof;  and  has  never,  in  fact,  been  recorded  by  the  said 
secretary  of  state,  although  more  than  thirty  days  have  now  elapsed 
from  the  date  of  the  execution  thereof,  and  that  the  said  indenture 
of  lease  is  therefore,  by  the  prescriptions  of  the  statute  aforesaid, 
absolutely  invalid  and  of  no  efifect. 

33.  And  your  informant  further  shows  unto  your  honor,  that 
under  the  pretended  authority  of  the  said  alleged  indenture  of  lease, 
and  of  the  tripartite  agreement  hereinbefore  set  forth,  the  said  the 
Philadelphia  and  Retuling  Railroad  Campanyy  which  is  a  foreign  cor- 
poration created  by  the  state  of  Pennsylvania^  has  actually  entered 
into  the  possession  of,  and  is  in  fact  now  in  possession  of  all  the 
railroads,  branches,  etc.,  of  the  Central  Railroad  Company  of  New 
Jersey  specifically  set  forth  in  the  said  pretended  indenture  of  lease, 
and  has  entered  upon,  and  is  now  actually  in  the  enjoyment  and 
exercise  of,  and  now  actually  possesses  all  the  property,  railroads 
and  corporate  powers,  privileges  and  franchises  of  the  said  the  Cen- 
iral  Railroad  Company  of  New  Jersey  and  is  operating  the  same;  and 
that  the  said  the  Central  Railroad  Company  of  New  Jersey  has  no 
actual  possession  of  any  of  its  corporate  property,  franchises,  powers 
and  privileges,  excepting  that  of  the  franchise  to  be  a  corporation, 
and  that  the  Centred  Railroad  Company  has  fully  ceased  to  exercise  its 
corporate   powers,  privileges  and  franchises,  and   to  manage  and 
operate  any  of  the  said  railroads  and  branches,  etc.,  specifically  set 
forth  in  the  said  alleged  indenture  of  lease,  or  to  perform  or  dis- 
charge any  of  the  public  duties  which,  under  and  by  force  of  the  said 
charter  and  the  supplements  hereto,  it  owes  to  the  state  of  New 
Jersey^  and  to  the  inhabitants  thereof,  and  to  the  public,  but  has 
wholly  surrendered  the  same  to  the  Philadelphia  and  Reading  Railroad 
Company  in  the  execution  of  the  intent  and  agreement  hereinbefore 
stated,  which  was  entered  into  and  contrived  between  the  three  cor- 
porations aforesaid  as  hereinbefore  stated,  and  to  effectuate  which 
the  said  pretended  lease  and  the  said  tripartite  agreement  and  other 
instruments  to  your  informant  unknown,  were  conceived  and  exe- 
cuted; and  the  said  the  Philadelphia  and  Reading  Railroad  Company  is 
aovr  engaged  in  the  practical  execution  of  the  said  scheme  and  con- 
trivance agreed  upon  between  the  three  corporations  for  the  purpose 
of  carrying  into  effect  a  monopoly  of  the  anthracite  coal  business  in 
the  state  of  New  Jersey^  and  with  the  intent  to  artificially  increase 
the  price  of  coal  as  hereinbefore  stated  to  your  honor. 

23.  And  your  informant  in  fact  shows  unto  your  honor,  that  the 
said  the  Philadelphia  and  Reading  Railroad  Company^  with  the  intent 
and  for  the  purpose  of  carrying  into  effect  the  said  agreement  for  a 
monopoly  of  the  said  anthracite  coal  trade,  and  of  artificially  and 
arbitrarily  increasing  the  profits  to  be  derived  from  the  said  business 
in  the  said  state,  to  the  oppression  of  the  inhabitants  thereof,  has 
actually  increased  the  prices  of  anthracite  coal,  and  is  now  selling 
anthracite  coal  of  various  classes  at  greatly  increased  rates  per  ton 
beyond  the  prices  which  were  exacted  for  the  same  class  and  quality 
of  anthracite  coal  at  and  before  the  entering  into  the  said  scheme  for 
a  monopoly,  and  the  execution  and  delivery  of  the  said  alleged  lease, 

689  Volume  5. 


6408.  CORPORA  TIONS.  640S. 

and  the  said  tripartite  articles  of  agreement,  to  wit:  {Here  were  set 
out  facts  showing  the  increased  selHng  price  of  coal,) 

And  your  informant  further  shows  unto  your  honor,  that  the 
period  of  the  year  between  the  twenty-third  di^^y  oi  March,  iSQB,  and 
the  second  day  of  May,  \W^,  is  a  period  in  which  in  the  natural 
course  of  production  and  consumption  the  wholesale  price  of  coal 
ordinarily  is  materially  reduced,  but  during  the  period  aforesaid  it 
has  been  arbitrarily  increased  by  means  of  the  combination  afore- 
said, and  the  instruments  aforesaid,  an  average  of  fourteen  ctnts  per 
ton. 

And  your  informant  shows  unto  your  honor,  that  the  object  and 
purpose  in  making  the  lease  of  the  Central  Railroad  to  the  Port  Read- 
ing Railroad  was  to  restore  the  price  of  coal  to  the  high  figures  which 
existed  before  the  competition  between  the  various  coal  roads  had 
affected  the  market.  The  manifest  purpose  was  to  prevent  natural 
and  healthy  competition  between  the  various  coal  roads  and  coal  com- 
panies, which  benefits  the  public  and  regulates  the  market  On  page 
eight  of  the  report  of  the  president  and  managers  to  the  stockholders 
of  the  Philadelphia  and  Reading  Railroad  Company  (a  copy  of  which 
report  is  attached  to  this  information)  the  president  and  managers 
say :  {quotation  concerning  company's  coal  traffic, ) 

And  your  informant  shows  unto  your  honor,  that  since  the  Recul- 
ing  Railroad  system  has  been  operating  the  Centred  Railroad  of  New 
Jersey  and  its  branches,  with  the  other  coal  roads  and  coal  com- 
panies which  belong  to  said  combination,  the  price  of  coal  has 
increased  from  five  to  twenty-five  cents  per  ton  to  the  wholesale 
dealers,  varying  with  the  different  grades,  and  it  is  universally 
believed  and  stated  in  the  public  journals  that  the  price  is  to  be 
again  advanced  in  a  short  time,  and  the  retail  dealers  will  then  be 
obliged  to  make  a  large  advance  to  the  consumers,  so  that  the  prices 
will  not  only  reach  the  maximum  before  the  large  production  and 
competing  transportation  reduced  the  price  in  iWO  and  i8^i, 
but,  the  control  being  in  the  power  of  the  combination,  effected 
by  the  lease  of  the  Central  to  the  Port  Reading,  it  will  have  no  limit 
but  the  necessities  of  the  various  coal  and  transporting  companies 
who  are  directly  or  indirectly  interested  in  the  combination. 

And  your  informant  avers  that  the  use  to  which  the  said  combi- 
nation has  been  put,  by  the  aforesaid  corporate  parties  thereto,  has 
been  to  arbitrarily  impose  upon  the  inhabitants  of  the  state  of  New 
Jersey  an  arbitrary  increase  of  price  in  the  article  of  anthracite  coal, 
which  is  a  necessary  of  life,  an  exaction  of  a  very  great  amount,  and 
amounting  in  the  aggregate  to  at  least  two  hundred  and  eighty  thou- 
ja/?^ dollars  per  annum;  and  your  informant  in  fact  avers  that  that 
sum  of  money  will  be  exacted  from  the  people  of  the  state  of  New 
Jersey  at  the  mere  will  of  the  said  corporate  defendants,  acting 
through  the  Philadelphia  and  Reading  Railroad  Company. 

And  your  informant  further  informs  your  honor,  that  if  the  said 
corporate  defendants  be  permitted  still  further  to  prosecute  their 
design,  the  price  of  anthracite  coal  may  be  and  will  be  increased  by 
them  to  a  much  greater  extent,  and  that  there  will  be  no  limit  to  the 
further  exaction  of  the  said  corporate  defendants,  in  respect  to  the 

080  Volume  5. 


^*08.  CORPORATIONS.  6408. 

price  of  anthracite  coal,  except  that  which  may  be  fixed  by  the  mere 
forbearance  of  the  said  corporate  defendants. 

And  your  informant  further  informs  your  honor,  that  he  is 
informed  and  believes  that  various  other  instruments  have  been 
executed  and  delivered  between  the  said  corporate  parties  thereto, 
or  between  the  said  corporate  parties  thereto  and  other  persons 
to  your  informant  unknown,  in  effectuating  and  carrying  out 
their  aforesaid  combination,  and  investing  the  possession  of  the 
corporate  powers,  franchises,  privileges  and  property,  and  the  use 
and  exercise  thereof  of  the  Central  Railroad  Company  of  New  Jersey^  in 
the  Philadelphia  and  Reading  Railroad  Company^  which  are  not  of  rec- 
ord or  within  the  state  of  New  Jersey^  and  not  accessible  to  your 
informant,  but  are  concealed  from  him  and  from  the  knowledge  of 
the  state  oi  New  Jersey^  and  he  prays  that  the  parties  defendant 
hereto  may  answer  this  averment  particularly,  and  may  set  forth  and 
append  to  their  answer  a  copy  of  all  and  every  instrument  or  con- 
tract, lease  or  otherwise,  which  has  been  executed  and  delivered 
between  the  said  corporate  defendants  or  between  them  or  other 
persons  whereby  or  whereunder  the  said  the  Philadelphia  and  Read- 
it^  Railroad  Company  claims  to  have  authority  to  possess  and  manage, 
directly  or  indirectly,  the  corporate  franchises,  powers  and  privi- 
leges, railroad  and  property  of  the  Central  Railroad  Company  of  New 
Jersey, 

24.  And  your  informant  further  shows  unto  your  honor,  that  by  an 
act  of  the  legislature  of  the  state  oi  New  Jersey^  approved  May  2, 
1885,  and  entitled  **  An  Act  respecting  the  lease  of  railroads,"  it  was 
enacted  that  {statement  of  enactments)?- 

35.  And  your  informant  informs  your  honor,  that  the  aforesaid 
indenture  of  lease,  purporting  to  have  been  made  and  executed  by 
the  Central  Railroad  Company  of  New  Jersey  to  the  Port  Reading  Rail- 
road Company^  was  contrived  and  agreed  upon  between  the  Central 

1.  Tha  enaetmmit  referred  to  in  the  text  act  of  the  legislature,  passed  for  that 

was  to  the  effect  '*  that  no  company  purpose,   nor  until  the  corporation  or 

*    *    *    should  have  power  to  lease  corporations,  person  or  persons,  parties 

its   road,   or    franchise,    or    any  part  to  such  proposed  lease,  union,  consoli- 

thereof,  to  any  foreign  corporation,  or  dation  or  merger,  should  first,  and  as 

to  any  resident  of  any  other  state,  or  a  condition  precedent  to  the  same,  file 

to  unite,  consolidate  or  merge  its  stock,  in  the  office  of  the  secretary  of  state  an 

property,   franchise  or    road,   or  any  agreement,    to    be    approved    by    the 

part  thereof,  with  those  of  any  foreign  governor  and  attorney-general,  surren- 

corporation  or  resident  of  any  other  dering  to  the  state  all  nghts  of  exemp- 

state    until  the    consent  of  the    legis-  tion  from  taxation,  and  all  privileges 

lature  of  this  state  should  have  been  and    advantages     arising    from     any 

first  obtained  thereto;  and  that  if  any  alleged      contract      establishing     any 

corporation  aforesaid  should  desire  to  special  mode  of  taxation  in  respect  to 

execute  such  lease  or  effect  such  union,  said  parties,  and  agreeing  further  that 

consolidation  or  merger,  it  should  sub-  such    lease,    union,    consolidation    or 

mit  a  draft  of  the  proposed  lease,  or  merger  should  not  in  any  wise  affect 

of  the  detailed  scheme  of  union,  con-  or  impair  the  right  of  the  state  to  take 

solidadon  or  merger,  as  the  case  might  the  property  of   such  parties  thereto 

be,  to  the  legislature  of  this  state  for  under  any  existing  law  of  the  state, 

its    consideration,  and  no  such  lease,  and  that  any  law  affecting  such  parties 

onion,  consolidation  or  merger  should  should  be  subject  to  alteration  or  repeal 

be  of  any  effect    whatever    until  the  by  the  legislature." 
same  should  have  been  approved  by  an 
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Railroad  Company  of  New  Jersey^  the  Port  Re€uiing  Railroad  Company 
and  the  Philadelphia  and  Reading  Railroad  Company ^  as  a  mere  cover 
and  nominal  compliance  with  the  laws  of  the  state  of  New  Jersey^ 
but  with  the  intent  and  purpose  of  evading  and  committing  a  fraud 
upon  the  aforesaid  act  of  May  s,  1885,  and  to  transmit  to  the  Phila- 
delphia and  Reading  Railroad  Company  the  corporate  privileges  and 
franchises  of  the  Central  Railroad  of  New  Jersey ^^wA.  of  entrusting 
the  custody  and  enjoyment  thereof  and  the  management  and  opera- 
tion of  its  property  and  franchises  to  the  same,  without  first  obtaining 
the  assent  of  the  legislature  of  New  Jersey  to  such  transfer,  as 
required  by  the  aforesaid  act  of  May  2,  1885;  that  the  Port  Reading 
was  then  in  fact  owned  and  controlled  by  the  stockholders,  or  some 
of  them,  of  the  Philadelphia  and  Reading  Railroad  Company  \  that  the 
original  stock  of  tht  Port  Reading  Railroctd  Company ^  subscribed  under 
its  articles  of  incorporation,  was  subscribed  wholly  by  officers, 
directors,  agents  or  stockholders  of  the  Philadelphia  and  Reading 
Railroad  Company^  and  that  such  subscribers  took  their  said  shares  of 
capital  stock  and  hold  the  same  as  trustees  for  the  Philadelphia  ana 
Reading  Railroad  Company^  and  that  the  beneficial  use  of  said  capital 
stock  is  equitably  vested  in  the  said  the  Philadelphia  and  Reading 
Railroad  Company. 

26.  And  your  informant  further  informs  your  honor,  that  the  said 
the  Port  Reading  Railroad  Company^  so  far  as  the  same  has  been  con- 
structed, has  been  in  fact  constructed  with  moneys  furnished  by  the 
Philadelphia  and  Reading  Railroad  Company^  directly  or  indirectly; 
that  Albert  Foster ^  James  M.  Landis,  W,  H.  Blood,  F,  W.  Stone  and 
Charles  H.  Quarles,  each  and  every  one  of  whom  was  and  is  an  officer 
or  agent  of  the  Philadelphia  and  Reading  Railroad  Company,  organized 
themselves  into  a  company  under  the  provisions  of  the  "Act con- 
cerning corporations  of  the  State  of  New  Jersey,"  approved  April  7, 
1875,  and  the  supplement  and  amendments  thereto,  under  the  name 
of  the  Port  Reading  Construction  Company,  with  an  authorized  capital 
stock  of  $100,000,  on  or  about  the  third  day  of  November,  iS90,  and 
that  the  actual  capital  stock  subscribed  for  and  paid  in  of  the  said 
authorized  capital  stock  was  subscribed  and  paid  as  follows :  (^State- 
ment of  subscriptions);  that  by  the  return  of  the  said  Port  Reading 
Construction  Company,  made  to  the  department  of  the  state  board  of 
assessors  of  New  Jersey,  for  the  year  i8P^,  made  pursuant  to  the 
provisions  of  an  act  entitled  "  An  Act  to  provide  for  the  imposition 
of  state  taxes  on  certain  corporations,  and  for  the  collection  thereof," 
approved  April  18,  1884,  under  the  hand  of  Albert  Foster,  president 
of  the  said  the  Port  Reading  Railroad  Company,  it  was  therein  and 
thereby  certified  that  (statement  of  facts  certified)^  a  copy  of  which 

1.  TIm  return  refismd  to  in  the  text  issued  was  two  thousand  dollars,  and 

certified  that    **  The    amount   of    the  that  the  business  address  of  said  com- 

authorized    capital  stock    of  the   said  pany  was  22y  South  Fourth  street,  Phila- 

Port  Readinj^  Construction  Company  was  delphia.  Fa,,  which  is  the  address,  and 

one  hundred  thousand  dollars,  divided  which  is  the  office,  of  the  Fhiladelphia 

into  trvo  thousand  shares,  of  which  forty  and  Reading  Railroad  Company  ;  and  it 

shares  were  fully  paid,  and  that  none  of  is  further  certified  that  the  address  of 

said  shares   were   partially   paid,   and  Albert  Foster^  the  said  president,  is  also 

that  the  whole  amount  of  capital  stock  at  22J  South  Fourth  street,  Fhiladelphia, 
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return  is  hereto  annexed,  to  which  your  informant  refers;  and  it 
further  appearsby  the  statement  of  the  said  Pert  Reading  Railroad  Com- 
pany, filed  in  the  department  of  state  of  said  state  of  New  Jersey,  as 
re<^uired  by  an  act  of  the  legislature  approved  March  8,  1877,  and 
which  statement  was  filed  on  the  fifth  day  of  May,  i8S»,  a  copy 
of  which  statement  is  hereto  annexed,  to  which  your  informant 
refers,  which  certifies  and  states  that  {stalemeni  of  facts  tertifitd).^ 

2j.  And  your  informant  further  informs  your  honor,  that  he  is 
informed  and  believes  that  certain  capital  stock,  and  all  of  the  capital 
stock  of  the  said  Port  Reading  Railroad  Company  was  issued  to  and 
nominally  became  the  property  of  the  said  Port  Reading  Construction 
Company,  except  the  shares  subscribed  to  and  paid  for  by  the  original 
incorporators,  and  that  all  of  the  said  shares  so  issued  to  the  Port 
Reading  Construction  Company  are  held  by  the  said  corporation  as 
trustee  for  the  Philadelphia  and  Reading  Railroad  Company,  its  officers 
and  agents,  or  some  of  them,  and  that  all  moneys  that  have  been 
paid  to  the  Port  Reading  Constrvclion  Company,  on  account  of  the 
work  of  constructing  the  said  Port  Reading  railroad,  have  been  paid 
and  disbursed  directly  or  indirectly  out  of  the  funds  of  the  Phila- 
delphia and  Reading  Railroad  Company,  and  that  at  the  time  the  said 
pretended  lease  was  executed  and  delivered  by  the  Central  Railroad 
Company  of  New  Jersey  to  the  Port  Reading  Railroad  Company,  the 
said  Central  Railroad  Company  and  its  officers  and  directors  had  full 
notice  and  knowledge  of  the  fact  that  the  Port  Reading  Railroad 
Company  was  in  reality  the  property  of  the  Philadelphia  and  Reading 
Railroad  Company,  and  that  the  pretended  organization  and 
existence  of  the  said  Port  Reading  Railroad  Company  was  a  mere 
contrivance  by  which,  under  cover  of  the  name  of  the  Port  Reading 
Railroad  Company,  the  Philadelphia  and  Reading  Railroad  Company 
was  to  build,  own  and  control  the  said  corporation  and  the  railroad 
being  constructed  thereunder;  and  was  the  equitable  owner  and  was 
furnishing  all  the  funds  necessary  for  the  organization,  construction, 
and  management  of  the  affairs  of  the  said  Port  Reading  Railroad 
Company,  and  that  it  was  because  of  such  knowledge,  and  because  of 
the  knowledge  that  the  said  Port  Reading  Railroad  Company  was 
without  means  and  without  pecuniary  responsibility,  that  the  Central 
Railroad  Company  of  New  Jersey  absolutely  refused  to  execute  the 
said  indenture  of  lease,  or  to  deliver  the  same,  until  the  Philadelphia 
and  Reai^ng  Railroad  Company,  which  it  well  knew  to  be  the  party 
interested  in  and  under  the  said  lease  as  lessee,  had  first  executed 
the  contract  or  guarantee   hereinbefore  set  forth,  and  that   it  was 

which   ia   the  office  of  the  PhiUidilfhia  at    Kaigkn'i    Paint    Ferry    Hautt    In 

mmd  Rtadittg  Railraad  Oympany"  Camden,  which  laid  ferry  house  is  oc- 

1,  Th«  itetMaciit  latenl  to  in  the  text  cupled  and   controlled   by    the   Phita- 

certified  th&t  "  the  officers  of  the  said  dttphia  and  Xiading  Railroad  Company, 

the  Peri  Rrading   CoHitmeHtH  Ctmpany  and   that  the   principal  office    of    said 

are,  president,  Albert  Fatttr;  secretary,  Port  Reading  Camtructiim  Company  is  at 

Jamri   M,   Landit;   treasurer,    William  No.   117   South    Fourth    street,   Fhila. 

A.   CkMrih,  each  and  all  of  whom  are  dtlpkia,  which  is  alto  the  office  of,  and 

officers  aod  agents  of  the  Philadelphia  the  building  is  owned  and   controlled 

amj  Reading  Railroad  Company,  ».aA  thax  by,  the  Philadelphia   and  Reading  Rail- 

the  principal    office  of  the  company  is  road  Company,  as  aforesaid-" 
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never  intended  by  either  the  Central  Railroad  of  New  Jersey^  or  the 
Port  Reading  Railroad  Company^  or  the  Philadelphia  and  Reading  Rail- 
road Company^  that  the  actual  custody,  enjoyment  and  management 
of  the  corporate  franchises,  powers,  privileges  and  property  of  the 
Central  Railroad  Company  of  New  Jersey^  purporting  to  be  demised 
under  the  terms  of  the  said  lease,  should  be  enjoyed,  conducted  and 
managed  by  the  said  the  Port  Reading  Railroad  Company,  but  that  by 
force  of  the  said  contract  or  guarantee  and  tripartite  agreement 
executed  by  the  said  three  corporations,  as  hereinbefore  set  forth,  the 
actual  control,  enjoyment  and  management  of  the  corporate  fran- 
chises, privileges,  powers  and  property  of  the  Central  Railroad  Corn- 
pat^  demised  in  and  by  the  said  lease  should  be  enjoyed  by  and 
conducted  and  managed  by  the  Philadelphia  and  Reading  Railroad 
Company  \  and  it  was  intended  by  all  the  three  corporate  bodies 
aforesaid  to  effect  this  transfer  and  the  enjoyment  and  management 
of  the  corporate  franchise,  powers,  privileges  and  property  of  the 
Central  Railroad  Company  into  the  hands  of  the  Philadelphia  and 
Reading  Railroad  Company,  for  the  purpose  of  evading  and  com- 
mitting a!  fraud  upon  the  aforesaid  act  respecting  the  leasing  of  rail- 
roads, approved  May  2,  1885,  and  to  avoid  the  necessity  of  securing 
the  sanction  of  the  legislature  of  the  state  of  New  Jersey  to  the 
leasing  of  the  said  corporate  powers,  privileges,  franchises  and 
property  of  the  Central  Railroad  Compare  of  New  Jersey  to  the 
Philadelphia  and  Reading  Railroad  Company,  which  is  a  foreign 
corporation. 

38.  And  your  informant  shows,  that  he  is  informed  and  believes 
that  the  said  the  Philadelphia  and  Reading  Railroad  Company  imme- 
diately took  the  possession  of  the  said  demised  premises  and  now 
holds  the  same,  and  is  now  conducting  and  operating  the  same  as  a 
part  of  what  it  styles  the  Reading  system,  and  it  is  now  receiving  unto 
its  own  treasury,  directly  or  indirectly,  all  the  tolls  for  freight  and  pas- 
sengers which  are  paid  under  the  provisions  of  the  aforesaid  charter 
and  the  supplements  thereto  of  the  Central  Railroad  of  New  Jersey, 
and  that  the  said  the  Philadelphia  and  Reading  Railroad  Company  has 
undertaken  to  and  does  disburse  out  of  its  own  treasury,  directly  or 
indirectly,  all  the  rents  reserved  and  moneys  coming  to  be  paid  to 
the  Central  Railroad  of  Ne7u  Jersey  in  and  by  the  terms  of  the  afore- 
said lease,  and  that  the  said  the  Port  Reading  Railroad  Compare  in 
fact  takes  no  part  in  the  performance  of  the  covenants  on  its  part  in 
said  lease  contained,  except  that  its  corporate  name  and  title  are  used 
therein,  and  that  all  the  covenants  in  said  lease  contained  are  being 
performed  wholly  by  the  Philadelphia  and  Reading  Railroad  Company,  if 
performed  at  all. 

29.  And  your  informant  further  informs  your  honor,  that  the  Cen- 
tral Railroad  of  New  Jersey  and  the  Port  Reading  Railroad  Company 
give  out  and  pretend  that  the  first  named  company  was  authorized 
to  execute  and  deliver  the  aforesaid  indenture  of  lease  demising  its 
corporate  franchises,  powers,  privileges  and  property  to  the  latter 
corporation  by  force  of  the  provisions  of  an  act  entitled  "  An  Act  to 
amend  an  act  entitled  *  An  Act  to  authorize  the  formation  of  rail- 
road corporations  and  to  regulate  the  same,'  approved  April  2,  1875," 
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which  act  was  approved  March  1 1, 1880.  And  your  informant  informs 
your  honor,  that  the  said  original  act  of  April  3,  1873,  was  and  is  an 
act  commonly  called  the  general  railroad  law,  and  exclusively  re- 
lates to  and  concerns  the  organization  and  operation  of  railroad 
corporations  authorized  thereby  to  be  organized,  and  concerning 
the  acquisition  of  property  by  eminent  domain  and  otherwise, 
and  the  management  and  method  of  management  of  the  affairs 
of  corporations  organized  pursuant  to  the  provisions  of  said  general 
act,  and  has  no  reference  whatever  to,  nor  was  it  intended  by  the 
legislature  of  New  Jersty  to  operate  upon,  or  to  be  effectual  by  way 
of  amendments,  or  otherwise,  to  alter,  increase  or  change  the  powers 
of  railway  corporations  theretofore  created  by  special  charters  granted 
by  the  legislature  of  this  state;  and  that  the  seventeenth  section  of 
said  original  act  did  confer  certain  powers  of  leasing,  merger  and 
consolidation  upon  railroad  corporations  incorporated  under  the  pro- 
visions of  said  act  as  between  each  other,  but  that  said  section  did 
not  in  anywise  confer  any  additional  powers  upon  or  impose  any 
restrictions  whatever  upon  or  in  anywise  concern  railroad  corporations 
incorporated  under  the  authority  of  special  acts  or  charters  granted 
by  the  legislature  of  New  Jeney;  and  your  informant  in  fact  shows 
unto  your  honor,  that  under  the  title  as  aforesaid  of  a  supplement  to 
the  original  general  railroad  law,  section  seventeen  was  enacted  and 
substituted  in  and  by  said  supplement,  which  purports  on  the  face 
thereof  to  confer  upon  any  corporations  incorporated  under  any  of 
the  laws  of  this  state  at  any  time  during  the  continuance  of  its 
charter  the  power  to  lease  its  road  or  any  part  thereof  to  any  cor- 
poration or  corporations  of  this  or  any  other  state,  or  to  do  both, 
and  such  other  company  or  companies  were  thereby  authorized 
to  take  such  lease  or  to  unite,  consolidate  as  well  as  merge  its  stock, 
property,  franchises  and  roads  with  said  company,  or  to  do  both,  and 
after  such  lease  or  consolidation  the  company  or  companies  so 
acquiring  said  stock,  property,  franchises  and  road  might  use  and 
operate  such  road  and  their  own  road,  or  all  or  any  of  them,  and 
transport  freight  and  passengers  over  the  same,  and  take  compensa- 
tion therefor  according  to  the  provisions  and  restrictions  contained 
in  said  general  railroad  law,  notwithstanding  any  special  privilege 
theretofore  granted,  or  thereafter  to  be  granted,  to  any  other  cor- 
poration for  the  transportation  of  freight  and  passengers  between 
any  point  on  the  lines  of  said  road  or  any  other  point  within  or  with- 
out this  state,  provided  that  nothing  in  said  supplement  contained 
should  authorize  any  railroad  company,  incorporated  under  a  special 
act  of  the  legislature,  to  charge  for  transportation  of  freight  or  pas- 
sengers over  the  roads  constructed  under  said  special  act,  more  than 
tfaey  might  be  authorized  to  charge  by  provisions  of  their  special  acts 
of  incorporation. 

And  your  informant  in  fact  shows  unto  your  honor,  that  the  said 
act  entitled  "  An  Act  to  amend  an  act  entitled  '  An  Act  to  authorize 
the  formation  of  railroad  corporations  and  to  regulate  the  same,' " 
approved  March  11,  1880,  is  unconstitutional  and  void,  in  that  it  is  in 
direct  violation  of  article  IV,  section  7,  subdivision  4,  of  the  Constitu- 
tion of  the  State  of  New  Jersey,  which  constitution  ordains  and 
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enacts  in  and  by  said  subdivision  as  follows  {jetting  out  enactmeiU)} 
And  your  informant  informs  your  honor,  that  the  said  supplement  to 
or  amendment  of  the  general  railroad  law,  which  supplement  was  ap- 
proved March  II,  1880,  purports  by  its  title  to  embrace  but  one  single 
object,  to  wit,  the  amendment  of  the  provisions  of  the  act  of  April  2, 
1 873,  for  the  formation  of  railroad  corporations  formed  under  and  regu- 
lated by  the  said  act  of  April  2,  1873;  and  that  the  said  supplement  or 
amendment  can  have  no  legal  or  valid  operation  to  alter  or  amend 
the  charter  of  any  railroad  corporation,  or  to  increase  or  restrict  its 
corporate  powers,  except  only  railroad  corporations  formed  under 
and  pursuant  to  and  regulated  by  the  provisions  of  said  general  rail- 
road law,  whereas  in  and  by  the  body  of  said  act  an  object  is  declared 
and  embraced  which  is  not  expressed  in  the  title  thereof,  and  has  no 
proper  relation  whatever  to  the  said  general  railroad  law  and  the  cor- 
porations authorized  to  be  formed  and  regulated  thereby,  but  has  re- 
lation only  to  corporations  formed  and  organized  under  and  pursuant 
to  the  special  charters  granted  by  the  legislature  of  New  Jersey  to 
such  corporations  respectively,  in  that  it  purports  to  authorize  and 
empower  corporations  formed,  organized  and  regulated  under  and  by 
virtue  of  the  provisions  of  said  special  charters,  and  to  grant  to  such 
corporations  vastly  increased  powers  in  the  alienation,  disposition 
and  regulation  of  their  corporate  property  and  franchises,  powers  and 
privileges,  without  disclosing  or  expressing  in  anywise  in  the  title  of 
said  last  mentioned  act  of  March  11,  1880,  any  intent  or  purpose  so 
to  do,  and  without  embracing  such  object  in  the  title  of  said  act. 

And  your  informant  further  informs  your  honor,  that  the  purpose 
and  effect  of  said  amendatory  act  of  March  11,  1880,  was  and  is,  after 
such  leasing  or  consolidation  should  have  been  effected,  under  and 
pursuant  to  the  powers  thereto  granted  under  and  by  said  amendatory 
act  of  March  11,  1880,  to  {enumeration  of  powers  granted)^  and  that 
by  any  such  lease,  merger  or  consolidation  the  special  charters  of  any 
corporation  so  leased,  merged  or  consolidated  would  be  pro  tanto  ab- 
solutely repealed,  and  that  such  object  so  expressed  and  indicated  in 
the  said  amendatory  act  had  no  proper  relation  to  the  said  general 
railroad  act,  but  is  an  object  wholly  different  and  having  no  relation 
to  the  objects  of  the  said  general  railroad  law,  and  that  such  object 
is  not  any  object  directly  or  indirectly  expressed  in  the  title  of  said 
amendatory  act  of  March  11,  1880. 

1.  TIm  oonititiitioiialenMtmtnt  nftmd  law,  and  to  operate  their  respective 
to  in  the  text  is  as  follows:  **To  avoid  roads  fn  conformity  thereto,  and  to 
improper  influences  which  may  result  conduct  the  transportation  of  freight 
from  intermixing  in  one  and  the  same  and  passengers  and  take  compensation 
act  such  things  that  have  no  proper  re-  therefor,  according  to  the  provisions 
lation  to  each  other,  every  law  shall  and  restrictions  contained  in  said  gen- 
embrace  but  one  object,  and  that  shall  eral  law,  and  to  repeal  and  vacate  every 
be  expressed  in  the  title."  special  privilege,  power  and  franchise 

8.  The    powers    granted    under    the  contained  in  the  charter  of  such  leased 

•mewdatory  aet  referred  to  in  the  text  or  consolidated  road  or    corporation, 

were  **  to  compel   the  lessee  corpora-  and  to  vest  in  such  leased  or  consoli- 

tion,  or  the  merged  and  consolidated  dated  or  merged   road  or  corporation 

corporation,  after  such  lease,  merger  or  from   thenceforth  only  the    corporate 

consolidation,    to    exercise    only     the  powers,    privileges     and      franchises 

powers  and  privileges  and  franchises  granted  and  contained  in  the  said  gea* 

conferred  by  the  said  general  railroad  eral  railroad  law.*' 
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And  your  informant  shows  unto  your  honor,  that  if  the  said  act  of 
March  ii,  1880,  is  to, be  construed  in  conformity  to  the  aforesaid 
constitution  of  the  state  of  New  Jersey,  it  can  only  be  construed  to. 
be  a  constitutional  act  by  construing  the  words  (^statement  of  con- 
slruftwn),^  and  that  to  attempt  to  construe  it  otherwise  would  render 
the  said  act  of  March  11,  1880,  violative  of  the  aforesaid  provision 
of  the  constitution  of  the  state  of  New  Jersey. 

30,  And  your  informant  further  informs  your  honor  that  the  said 
the  Cetdral  Railroad  Company  of  New  Jersey  and  the  Port  Reading  Rail-  - 
road  Company  also  give  out  and  pretend  that  by  force  of  and  pursu- 
ant to  the  powers  granted  to  the  said  the  Central  Railroad  of  New 
Jersey  in  and  by  the  third  section  of  an  act  (Jitle,  dale  and  subslame 
of  acf)^  to  which  said  section  of  said  supplement  your  informant- 
prays  leave  to  refer;  but  your  informant  informs  your  honor,. that 
the  said  section  does  not  purport  to  and  cannot  be  construed  to 
empower  the  Central  Railroad  Company  of  New  Jersey  to  demise  or 
let  or  otherwise  alien  in  fee  or  for  any  term  of  years  its  corporate 
powers,  privileges,  franchises  and  property  to  any  other  railroad 
company,  and  that  the  true  construction  of  the  said  act  is  to 
authorize  the  Central  Railroad  Company  to  acquire  the  corporate 
powers,  privileges  and  franchises,  and  to  operate  other  railroad  cor- 
porations located  in  the  state  of  New  Jersey  which  connect  with  or 
intersect  the  road  of  the  said  Central  Railroad  Company  of  New  Jersey, 
and  that  such  power  to  acquire  by  lease,  purchase  of  stock  or  con- 
solidation is  expressly  limited  to  the  leasing,  purchasing  or  consoh- 
dation  of  or  with  the  railroad  so  connecting  with  or  intersecting  in 
the  state  of  New  Jersey  the  road  of  the  Central  Railroad  Company 
of  New  Jersey. 

31.  And  your  informant  in  fact  informs  your  honor,  that  the  rail- 

1.  Tha  Boutivetloii  TSttend  to  in  tbe  such  porcluue  or   coniolidaiion   shall 

Itit  as  necessary  to  make  the  act  con-  not  be  made  wiihoutlbe  assent o(  three- 

alitutional  was  by  construing  the  words  fourths  in  interest  of  the  stockholders, 

" '  and  it  shall  be  lawful  for  any  corpo-  and  provided  also,  if  any  stockholder 

ration,  incorporated  under  this  act  or  or   stockholders   shall     refuse     his   or 

andcr  any  of  the  laws  of  Ibis  state,  at  their  assent,  oi  if  by  reason  of  absence 

any  time   during    the    continuance  of  or  legal  inability    such  asscnl  cannot 

its  charter,   to  lease  its  road,  or  any  be  obtained,  application  may  be  made 

part  thereof,  to  any  other  corporations  by   said    stockholder    or  stockholders 

of  this  state,  or  to  unite  or  consolidate,'  within  three  months  from  the  lime  that 

etc..  to  refer  exclusively  to  corporations,  the  purchase  or  consolidation  is  to  take 

whether  acting- as  lessor  or  lessee  in  the  eSect,  to   one   of   the   justices  of    the 

execution  of  this  power  to  lease,  which  supreme   court  of    this   state    for  the 

have   been   iocorporated    either  under  appointment  of  three  disinterested,  iro- 

Ibe  general  railroad   law  or  some  other  partial   persons,  well  acquainted  with 

general  law  of  the  VMt  oi  Niwjtrsty."  the  value  of  railroad  property,  as  com- 

S.  Ths  Mt  TibRSd  to  in  the  text  was  missioners.  to  appraise  the  value  of  tbe 
entitled  {title  of  act),  and  enacted;  shares  held  by  said  stockholder  or 
"That  it  shall  be  lawful  for  the  said  stockholders,  provided  the  appraise- 
company  to  purchase  or  lease  or  oper-  ment  shall,  in  no  case,  be  less  than  tbe 
ate  any  railroad  which  may  be  con-  par  value  thereof;  whereupon,  such 
necled  with  or  intersect  their  road,  or  proceedings  shall  be  bad  as  are  pro- 
Id  guarantee  the  bonds  of  such  com-  vided  under  section  seven  of  the  act  of 
paay.  or  to  consolidate  the  stock  of  incorporation,  for  ihc  appraisement 
siKh  company  with  their  own.  on  terms  and  taking  of  lands,  so  far  as  the  same 
U>  be  mutually  agreed  upon,  provided  is  applicable." 
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delivered  by  any  lawful  authority  of  the  Centred  Ratlrond  of  New  Jer- 
sey^ and  is  not,  in  fact,  the  act  of  the  said  corporation^  but  that  the 
said  alleged  indenture  of  lease  was  executed  and  delivered  by  the 
officers  who  purport  to  have  executed  the  same  without  any  authority 
whatever  lawfully  derived  from  the  corporation,  the  Central  Railroad 
Company  of  New  Jersey ^  but  that  the  same  was  executed  and  delivered 
by  the  said  officers  wholly  by  usurpation  of  powers,  and  that  neither 
by  the  charter  nor  by  the  by-laws  of  the  corporation  was  any  power 
ever  vested  in  the  said  officers  to  execute  and  deliver  the  said  instru- 
ment, nor  was  power  granted  any  officer  whatever  of  the  said  cor- 
poration, and  that  in  fact  the  stockholders  of  said  corporation,  who 
alone  had  power  to  exercise  the  leasing  power  which  such  corporation 
might  possess  at  and  before  the  execution  of  the  said  indenture  of 
lease,  had  never  in  anywise  authorized  the  execution  and  delivery 
thereof  by  the  officer  who  assumed  and  usurped  the  power  of  execu- 
tion and  delivery  of  the  same;  and  your  informant  informs  your  honor^ 
that,  as  between  the  president  and  secretary  of  the  said  Central  Rail-- 
road  of  New  Jersey  din^  the  said  corporation  and  the  sdiid  Port  Reading 
Railroad  Company^  the  said  indenture  of  lease  is  wholly  without 
authority  and  voidable,  and  that  as  between  the  said  corporations  and 
officers  and  the  state  of  New  Jersey  the  said  indenture  of  lease  is 
wholly  without  authority  and  void,  and  that  no  authority  was  ever 
vested  by  the  state  of  New  Jersey^  the  grantor  of  the  corporate 
powers,  privileges  and  franchises  of  the  Central  Railroad  Company  of 
New  Jersey  to  the  said  officers  of  the  said  Central  Railroad  Company 
of  New  Jersey  to  alienate  in  anywise  by  indenture  of  lease,  mortgage 
or  deed  the  said  corporate  privileges,  powers  and  franchises,  or  to 
vest  the  said  officers  who  actually  executed  said  lease,  or  the  board 
of  directors  of  said  corporation,  with  any  powers  as  agents  to  effectuate 
a  legal  alienation  of  the  said  corporate  powers,  privileges,  franchises 
and  property,  and  that  the  attempted  alienation  thereof  by  means  of 
said  indenture  of  lease  was  wholly  invalid  and  void  for  want  of 
authority  from  the  state  of  New  Jersey,  or  otherwise,  to  execute  and 
deliver  the  same. 

36.  Your  informant  further  informs  your  honor,  that  the  corporate 
ana  prerogative  franchises,  powers  and  privileges  granted  by  the 
state  o^  New  Jersey  to  the  Central  Railroad  Company  of  New  Jersey  in 
and  by  its  charter  hereinbefore  set  forth,  and  the  acts  supplementary 
and  amendatory  thereof,  were  granted  expressly  to  the  said  corpora- 
tion alone,  and  by  the  terms  of  said  charter  and  acts  supple- 
mentary and  amendatory  thereof,  said  corporate  and  prerogative 
powers,  franchises  and  privileges  were  made  assignable  only  for 
especial  purposes  set  forth  in  the  said  charter,  to  wit,  by  way  of 
mortgaging  the  same  for  the  purpose  of  raising  money  for  the  com- 
pletion of  the  construction  of  the  railroad  of  the  said  Central  Rail- 
road Company  of  New  Jersey^  and  that  the  same  were  not  assignable 
for  any  other  purpose  whatsoever,  but  were  special  grants  to  the  said 
the  Centred  Railroad  Company  of  Netv  Jersey  alone,  and  that  the  said 
Central  Railroad  Company  alone  could  take  and  enjoy  the  same,  and 
discharge  the  public  duties  arising  on  its  part  by  force  of  said  grant 
to  the  state  of  New  Jersey,  its  inhabitants  and  the  public;  and  fur- 
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ther,  that  even  if  by  force  of  the  provisions  of  the  aforesaid  act  oi 
March  n,  1880,  the  Central  Railroad  Company  of  New  Jersey  acquirec 
additional  power  of  alienating  by  lease  the  said  corporate  and  pre- 
rogative powers,  privileges  and  franchises,  the  only  power  of  assign' 
ing  the  said  franchises  so  granted  to  said  corporation  by  said  act  i; 
a  special  power  to  assign  the  same  by  one  act  in  the  exercise  of  suet 
power  to  another  corporation  or  corporations,  and  that  the  Centra. 
Railroad  Company  of  New  Jersey  by  such  one  act  exhausted  its  powers 
and  was  not  clothed  by  said  act  or  by  any  other  act  of  the  legislatur< 
of  the  state  of  ^.rai  yurj^"  with  the  power  of  imparting  to  the  tern; 
which  it  had  demised  in  the  execution  of  its  power  to  the  Port  Read- 
ing Railroad  Company  that  assignable  quality,  and  had  no  power  tc 
demise  or  let  its  corporate  and  prerogative  franchises,  powers  and 
privileges  to  the  assigns  of  said  corporation,  or  to  clothe  its  said 
assignment  with  the  power  to  reassign  the  same,  but  that  the  nonassign- 
able quality  of  the  original  grant  by  the  charter  of  the  said  corpora- 
tion to  said  corporation  remains  unchanged,  with  power  only  tc 
execute  the  one  act  of  assigning,  if  any  such  power  was  granted  bj 
the  act  of  1880,  or  any  other  act  of  the  legislature  of  the  state  ol 
Newjersey. 

But  your  informant  informs  your  honor,  that  in  and  by  the  said 
alleged  indenture  of  lease,  executed  by  the  Central  Railroad  Company 
of  New  Jersey  to  ih^  Pari  Reading  Railroad  Company,  the  said  Centrat 
Railroad  Company  undertook  and  assumed  not  only  to  assign,  let  and 
demise  to  the  Port  Reading  Railroad  Compat^  its  prerogative  fran- 
chises and  other  franchises,  powers  and  privileges  to  the  Port  Read- 
ing company,  but  to  let  and  demise  the  same  to  the  Port  Reading 
company,  its  successors  and  assigns,  and  the  said  indenture  of  lease 
thus  assumed  to  exercise  a  power  of  assignment  with  which  the  state 
of  New  Jersey  had  never  clothed  it,  and  that  the  utmost  that  the  said 
indenture  of  lease  could  accomplish  was  to  assign  the  franchises  and 
privileges  of  the  Central  Railroad  Company  to  the  Port  Reading  Rail- 
road Company  alone,  in  whose  hands  said  franchises  and  privileges,  il 
well  assigned,  would  remain  and  do  remain  absolutely  unassignable, 
no  power  thereto  having  been  granted  by  the  state  oi  New  Jersey. 

37.  And  your  informant  further  informs  your  honor,  that  in  and 
by  the  said  alleged  indenture  of  lease  the  said  the  Central  Railr oat 
Company  of  Newjersey  affected  to  and  usurped  the  power  to  let  and 
demise  to  the  Port  Reading  Railroad  Compat^  the  corporate  rights 
powers  and  privileges  of  a  large  number  of  other  railway  corporations 
nominated  in  the  said  indenture  of  lease;  and  as  to  the  said  railwaj 
corporations  so  nominated  in  said  indenture  of  lease,  your  informant 
informs  your  honor,  that  a  large  number  of  them  are  existing  sepa- 
rate corporations,  if  not  all  of  them,  of  which  your  informant  has  nc 
accurate  knowledge,  nor  the  means  of  obtaining  such  knowledge,  bul 
your  informant  charges  that  the  railways  nominated  in  said  lease 
and  known  as  (names  of  railroads),  are  separate  and  existing  cor- 
porations, and  that  the  Central  Railroad  of  New  Jersey  has  no  othei 
power  in  and  over  their  respective  properties  or  franchises  than  the 
power  that  it  derives  either  as  the  lessee  of  the  said  several  railroad 
corporations  or  as  the  owner  of  all  or  a  majority  of  their  respectiv( 
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capital  stock,  and  that  if  the  said  act  of  March  ii,  1880,  or  any  other 
act  of  the  legislature  of  the  state  of  New  Jersey^  does  empower  the 
said  several  railroad  corporations,  or  any  of  them,  to  demise  and  let 
its  corporate  and  prerogative  powers,  privileges  and  franchises,  such 
power  to  demise  and  let  exists  in  and  is  conferred  upon  the  said  sev- 
eral corporations  alone,  and  is  a  special  power,  and  if  they  have  ex- 
ercised the  same  by  demising  and  letting  their  franchises,  powers  and 
privileges  to  the  Central  Railroad  of  New  Jersey^  that  by  so  demising 
and  letting  the  same  their  power  to  demise  and  let  is  exhausted,  and 
that  such  power  does  not  extend  to  or  vest  the  Central  Railroad  Com- 
pany  of  New  Jersey  with  any  power  to  further  let  and  demise  the 
same  or  any  of  their  respective  prerogative  and  corporate  powers, 
privileges  and  properties,  and  that  the  said  indenture  of  lease  exe- 
cuted by  the  Central  Railroad  Compare  of  New  Jersey  to  the  Port  Read- 
ing Railroad  Company  is  wholly  ultra  vires  and  a  usurpation  of  cor- 
porate powers  on  the  part  of  the  Central  Railroad  Compat^  of  New 
Jersey^  and  that  the  said  indenture  of  lease  is  wholly  ultra  vires  and 
void  as  to  the  state  of  New  Jersey^  and  should  be  by  decree  of  this 
court  set  aside  and  for  nothing  holden. 

To  the  end,  therefore,  that  inasmuch  as  your  informant  is  without 
adequate  relief  in  the  premises,  save  by  the  aid  and  interposition  of 
this  honorable  court,  said  defendants  and  their  confederates,  when 
discovered,  may  full,  true  and  distinct  answer  make  under  their 
respective  common  and  corporate  seals,  on  the  oaths  and  affirmation 
of  their  respective  presidents  and  secretaries  to  all  and  every  the 
matters  hereinbefore  informed  and  averred  as  fully  as  if  the  same 
were  now  here  again  repeated,  and  they  particularly  interrogated 
thereto,  paragraph  by  paragraph,  and  that  the  aforesaid  alleged 
indenture  of  lease  made,  executed  and  delivered  by  the  Central  Rail- 
road Company  of  New  Jersey  to  the  Port  Reading  Railroad  Compatiy 
may  be  decreed  to  be  ultra  vires  and  void  and  a  usurpation  of  cor- 
porate franchises  on  the  part  of  the  said  corporations  respectively, 
and  that  the  said  lease  may  be  decreed  to  be  absolutely  null  and 
void,  and  be  set  aside  and  for  nothing  holden;  and  that  the  said  tri- 
partite agreement  between  the  Central  Railroad  Company  of  New 
Jersey^  the  Port  Reading  Railroad  Company^  and  the  Philadelphia  and 
Reading  Railroad  Company  may  be  decreed  to  be  ultra  vires^  fraudu- 
lent and  void,  and  that  the  said  indenture  of  lease  and  tripartite 
agreement,  and  all  other  agreements,  leases  or  other  instruments 
executed  and  delivered  between  the  said  parties  under  which  the 
combination  aforesaid  was  effected,  and  the  possession,  management 
and  control  of  the  said  the  Central  Railroad  Company  of  New  Jersey^ 
and  its  corporate  powers,  privileges  and  franchises  have  come  into 
the  possession,  control  and  management  of  the  Philadelphia  and 
Reading  Railroad  Company ^  may  be  decreed  to  be  ultra  vires^  fraudu^ 
lent  and  void,  and  tending  to  create  a  monopoly  of  the  anthracite 
coal  trade  and  to  stifle  competition  between  the  said  corporations, 
and  to  arbitrarily  increase  the  price  of  anthracite  coal  to  the  inhabi- 
tants of  the  state  of  New  Jersey  \  and  that  the  said  the  Philadelphia 
and  Reading  Railroad  Companyy  and  the  Port  Reading  Railroad  Com* 
pany^  may  be  decreed  to  surrender  and  return  to  the  Central  Railroad 
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Compare  0/ New  Jersey  the  possession  of  all  its  railroads,  corporat 
franchises,  powers  and  privileges,  and  to  cease  forever  hereafter  froi 
controlling  or  intermeddling  with,  in  anywise,  the  possession,  exet 
cise,  management  and  control  of  any  of  the  said  railroads  and  coi 
porate  property,  franchises,  powers  and  privileges  of  the  CetUm 
Railroad  Company  of  New  Jersey,  and  that  all  the  said  instruments  0 
leases,  tripartite  agreements,  and  other  instruments  whatever,  unde 
which,  or  by  force  of  which,  the  Philadelphia  and  Reading  Railroa 
Compaty  assumes  to  exercise  any  such  possession,  management,  con 
trol  or  enjoyment  of  the  corporate  property,  power,  privileges  am 
franchises  of  the  Central  Railroad  Contpatty  of  New  Jersey  may  b 
decreed  to  be  ultra  vires,  fraudulent  and  void,  and  be  set  aside  an< 
for  nothing  holden,  and  that  the  said  corporate  defendants  may  b 
decreed  forever  hereafter  to  cease  from  all  combinations  arbitraril; 
increasing,  or  tending  to  increase,  the  price  of  coal  to  the  inhabitant 
of  the  state  of  New  Jersey  under  any  instrument  or  pretenses  what 
ever,  either  by  arbitrarily  lessening  the  production  of  coal  or  b; 
arbitrarily  fixing  the  price  of  anthracite  coal  or  the  transportation  0 
the  same,  when  produced,  or  in  any  other  wise  whatsoever;  and  tha 
your  informant  may  have  such  other  and  further  relief  in  the  prem 
ises  as  the  nature  of  the  case  may  require,  and  may  be  agreeable  ti 
equity  and  good  conscience. 

May  it  please  your  honor  to  grant  unto  your  informant  not  onl; 
the  state's  writ  of  injunction  issuing  out  of  and  under  the  seal  of  thi 
honorable  court,  to  be  directed  to  the  said  the  Central  Railroad  Com 
party  of  New  Jersey,  the  Port  Reading  Railroad  Company  and  thi 
Philadelphia  and  Reading  Railroad  Company,  enjoining  and  restraininj 
them,  their  officers  and  agents,  directors  and  employees,  and  each  o 
them,  from  doing  or  continuing  any  act  whatever  under  and  by  virtm 
of  the  terms,  covenants  and  conditions  contained  and  set  forth  eithe 
in  the  said  alleged  indenture  of  lease  or  in  the  said  tripartite  agree 
ment,  or  under  and  by  virtue  of  any  other  instrument  which  ma; 
have  been  executed  and  delivered  between  the  said  companies,  0 
between  them  and  any  other  parties  whereby  under,  or  under  colo 
of  which,  the  said  the  Philadelphia  and  Reading  Railroad  Compan 
pretends,  or  the  Port  Reading  Railroad  Company  pretends,  to  havi 
acquired  or  be  empowered  to  possess,  manage  or  in  anywise  contro 
the  corporate  franchises,  powers,  privileges  or  property  of  the  Cen 
tral  Railroad  Company  oj  New  Jersey,  its  officers  and  directors,  ant 
that  the  said  Central  Railroad  Company  of  New  Jersey,  its  directors 
officers  and  agents,  be  directed  to  retake  possession  of,  and  exercise 
maaage  and  control  all  the  corporate  powers,  privileges  and  fran 
chises  granted  to  the  said  corporation,  and  to  manage  and  conduc 
the  same  under  the  sole  authority  of  the  said  the  Central  Railroa, 
Company  of  New  Jersey;  and  also  to  enjoin  and  restrain  the  sai( 
defendant  corporations,  their  officers  and  agents,  from  doing  any  am 
all  acts,  and  making  any  arrangements  or  combinations,  by  contrac 
or  otherwise,  having  for  their  object,  effect  or  result,  either  to  limi 
or  diminish  the  production  of  anthracite  coal,  or  arbitrarily  ti 
increase  the  price  thereof,  or  to  prevent  competition  among  them  ii 
the  prodaction,  transportation  and  sale  of  anthracite  coal,  and  fron 
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doing  any  other  act  or  thing,  or  making  any  arrangements  or  agree* 
ments  to  do  the  same  in  and  about  the  business  of  mining,  producing 
and  transporting  anthracite  coal  which  shall  tend  to  a  monopoly  in 
the  same,  or  arbitrarily  to  increase  the  price  of  anthracite  coal  to  the 
inhabitants  of  the  state  of  New  Jersey ^  and  that  the  said  defendants,, 
their  officers  and  agents,  and  each  and  every  of  them,  in  the  mean- 
time and  until  the  further  order  of  the  court  in  the  premises,  desist 
and  refrain  from  operating  their  railroads  in  the  state  of  New  Jerseyy 
in  such  manner  as  to  diminish  competition  in  the  trade  in  anthracite 
coal,  and  desist  and  refrain  from  making,  continuing,  or  acting  under 
any  arrangements  or  combinations  with  each  other,  by  contract  or 
otherwise,  having  for  their  object,  effect,  or  result,  either  the  creation 
of  an  artificial  scarcity  of  such  coal,  by  limitation  or  diminution  of 
the  supply  thereof,  despite  the  natural  laws  of  demand  and  supply, 
or  having  for  their  object,  effect  or  result  the  arbitrary  increase  of 
the  price  of  such  coal,  or  the  prevention  of  existing  or  future  legiti- 
mate competition  in  the  production,  transportation,  or  sale  of  such 
coal,  and  from  doing  any  other  act  or  thing  in  ai^d  about  the  business 
of  mining,  producing  and  transporting  anthracite  coal  which  shall 
tend  to  a  monopoly  of  the  same,  or  arbitrarily  to  increase  the  price 
of  such  coal  to  the  inhabitants  of  the  state  of  New  Jersey  \  but  also 
the  state's  writ  of  subpoena,  to  be  directed  to  the  said  the  Central 
Railroad  Company  of  New  Jersey^  the  Port  Reading  Railroad  Company^ 
and  the  Philadelphia  and  Reading  Railroad  Company^  commanding 
them  and  each  of  them  at  a  certain  day  and  under  a  certain  penalty 
therein  to  be  expressed,  to  be  and  appear  before  your  honor  in  this 
honorable  court,  then  and  there  to  answer  the  premises,  and  to  stand 
to  and  abide  by  and  perform  such  decree  therein  as  to  your  honor 
shall  seem  meet,  etc. 

John  P.  Stockton^  Attorney-General 
(  Verification.y- 

(Ji)  Order  to  Show  Cause  why  Injunction  should  not  Issue, 

Form  No.  6404.* 

(^Title  of  cause       \  Order  to  Show  Cause  why  Injunction  should 
(ts  in  Form  No.  64-02,)  )      not  Issue. 

Upon  reading  the  information  of  the  attorney-general  of  the  state 
of  New  Jersey,  on  the  behalf  of  said  state  in  this  cause,  and  the  ex- 
hibits and  affidavits  thereto  annexed,  and  on  motion  of  John  P.  Stock- 
tony  attorney-general,  it  is  on  this  thirty-Jirst  dsiy  of  May,  iS92,  ordered 
that  the  defendants,  the  Central  Railroad  Company  of  New  Jersey ,  the 
Port  Reading  Railroad  Company,  and  the  Philadelphia  and  Reading 
Railroad  Company ^  show  cause  before  the  chancellor,  at  the  stcUe-house 
in  Trenton,  on  tht  fifteenth  day  oi  June  next,  at  ten  o'clock  in  thtfore- 
noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  an  injunction 
should  not  issue  according  to  the  prayer  of  the  information,  among 

1.  Consult  the  title  Verifications.  v.  Central  R.  Co.,  50  N.J.  Eq.  52,  489. 

8.  Thb  order  to  ihow  oaiuo  why  an  in-  See  supra,  note  3,  p.  568. 
junction  should   not    issue  is    copied        For  forms  of  orders,  generaUy,  coa- 

from  the  record  in  the  case  of  Stockton  suit  the  title  Orders,  etc. 
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other  things  in  substance  enjoining  and  restraining  them,  their  officers 
and  agents,  directors  and  employees,  and  each  of  them,  from  doing  or 
continuing  any  act  whatever  under  and  by  virtue  of  the  terms,  cove- 
nants and  conditions  contained  and  set  forth  in  the  indenture  of  lease 
or  in  the  said  tripartite  agreement  of  February  JS,  i&92,  alleged  in 
said  information,  or  under  and  by  virtue  of  any  other  instrument 
which  may  have  been  executed  and  delivered  between  the  said  com- 
panies, or  between  them  and  any  other  parties,  whereby  under,  or 
under  color  of  which,  the  said  the  Pfuladetphia  and  Reading  Railroad 
Company  pretends  or  the  Port  Reading  Railroad  Company  pretends,  to 
have  acquired  or  be  empowered  to  possess,  manage  or  in  anywise 
control  the  corporate  franchises,  powers,  privileges  or  property  of  the 
Central  Railroad  Company  of  New  Jersey,  its  officers  and  directors, 
and  con^manding  the  said  Central  Railroad  Company  of  New  Jersey  to 
retake  possession  of  and  exercise,  manage  and  control  all  the  cor- 
porate powers,  privileges  and  franchises  granted  to  the  said  corpora- 
tion, and  to  manage  and  conduct  the  same  under  the  sole  authority 
of  the  said  the  Central  Railroad  Company  of  New  Jersey;  and  also 
enjoining  and  restraining  the  said  defendant  corporation,  its  officers 
and  agents,  from  doing  any  and  all  acts,  and  making  any  arrange- 
ments or  combinations,  by  contract  or  otherwise,  having  for  their 
object,  effect  or  result  either  to  limit  or  diminish  the  production  of 
anthracite  coal,  or  arbitrarily  to  increase  the  price  thereof,  or  to 
prevent  competition  among  thero  in  the  production,  transportation 
and  sale  of  anthracite  coal,  and  from  doing  any  other  act  or  thing,  or 
making  any  arrangements  or  agreements  to  do  the  same  in  and  about 
the  business  of  mining,  producing  and  transporting  anthracite  coal, 
which  shall  tend  to  a  monopoly  of  the  same,  or  arbitrarily  to  increase 
the  price  of  coal  to  the  inhabitants  of  the  state  of  New  Jersey.  And 
it  is  further  ordered  that  the  said  defendants,  their  officers  and  agents, 
and  each  and  every  of  them,  in  the  meantime  and  until  the  further 
order  of  the  court  in  the  premises,  desist  and  refrain  from  operating 
their  railroads  in  the  state  oi  New  Jersey,  in  such  manner  as  to 
diminish  competition  in  the  trade  in  anthracite  coal,  and  desist  and 
refrain  from  making,  continuing  or  acting  under  any  arrangements 
or  combinations  with  each  other,  by  contract  or  otherwise,  having 
for  their  object,  effect  or  result  either  the  creation  of  an  artifici<d 
scarcity  of  such  coal,  by  limitation  or  diminution  of  the  supply 
thereof,  despite  the  natural  law  of  demand  and  supply,  or  having  for 
their  object,  effect  or  result  the  arbitrary  increase  of  the  price  of  such 
coal,  or  the  prevention  of  existing  or  future  legitimate  competition 
in  the  production,  transportation  or  sale  of  such  coal,  and  from  doing 
any  other  act  or  thing  in  and  about  the  business  of  mining,  producing 
and  transporting  anthracite  coal  which  shall  tend  to  a  monopoly  of 
the  same,  or  to  arbitrarily  increase  the  price  of  such  coal  to  the 
inhabitants  of  the  s^ate  of  New  Jersey. 

And  it  is  further  ordered  that  a  copy  of  the  said  information,  ex- 
hibits and  affidavits,  together  with  a  copy  of  this  order,  which  copies 
need  not  be  certified,  be  served  on  the  said  defendants,  respectively, 
within  jfo'/  days  from  the  date  of  this  order. 

Alex.  T.  MeGill,  C. 
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doing  any  other  act  or  thing,  or  making  any  arrangements  or  agree- 
ments to  do  the  same  in  and  about  the  business  of  mining,  producing 
and  transporting  anthracite  coal  which  shall  tend  to  a  monopoly  in 
the  same,  or  arbitrarily  to  increase  the  price  of  anthracite  coal  to  the 
inhabitants  of  the  state  of  New  Jersey^  and  that  the  said  defendants,, 
their  officers  and  agents,  and  each  and  every  of  them,  in  the  mean- 
time  and  until  the  further  order  of  the  court  in  the  premises,  desist 
and  refrain  from  operating  their  railroads  in  the  state  of  New  Jersey 
in  such  manner  as  to  diminish  competition  in  the  trade  in  anthracite 
coal,  and  desist  and  refrain  from  making,  continuing,  or  acting  under 
any  arrangements  or  combinations  with  each  other,  by  contract  or 
otherwise,  having  for  their  object,  effect,  or  result,  either  the  creation 
of  an  artificial  scarcity  of  such  coal,  by  limitation  or  diminution  of 
the  supply  thereof,  despite  the  natural  laws  of  demand  and  supply, 
or  having  for  their  object,  effect  or  result  the  arbitrary  increase  of 
th^  price  of  such  coal,  or  the  prevention  of  existing  or  future  legiti- 
mate competition  in  the  production,  transportation,  or  sale  of  such 
coal,  and  from  doing  any  other  act  or  thing  in  ai^d  about  the  business 
of  mining,  producing  and  transporting  anthracite  coal  which  shall 
tend  to  a  monopoly  of  the  same,  or  arbitrarily  to  increase  the  price 
of  such  coal  to  the  inhabitants  of  the  state  of  New  Jersey  \  but  also 
the  state's  writ  of  subpoena,  to  be  directed  to  the  said  the  Central 
Railroad  Compare  of  New  Jersey^  the  Port  Reading  Railroad  Company y 
and  the  Philadelphia  and  Reading  Railroad  Company^  commanding 
them  and  each  of  them  at  a  certain  day  and  under  a  certain  penalty 
therein  to  be  expressed,  to  be  and  appear  before  your  honor  in  this 
honorable  court,  then  and  there  to  answer  the  premises,  and  to  stand 
to  and  abide  by  and  perform  such  decree  therein  as  to  your  honor 
shall  seem  meet,  etc. 

John  P.  Stockton^  Attorney-General. 
(  Verification.y- 

(Ji)  Order  to  Show  Cause  why  Injunction  should  not  Issue. 

Form  No.  6404.* 

(^Title  of  cause       \  Order  to  Show  Cause  why  Injunction  should 
as  in  Form  No,  S^O^.)  )      not  Issue. 

Upon  reading  the  mformation  of  the  attorney- general  of  the  state 
of  New  Jersey,  on  the  behalf  of  said  state  in  this  cause,  and  the  ex- 
hibits and  affidavits  thereto  annexed,  and  on  motion  of  John  P,  Stock- 
ton, attorney-general,  it  is  on  this  thirty-Jirst  daiy  of  May,  iS92,  ordered 
that  the  defendants,  tht  Central  Railroad  Company  of  New  Jersey,  the 
Port  Reading  Railroad  Company,  and  the  Philadelphia  and  RecLding 
Railroad  Company,  show  cause  before  the  chancellor,  at  the  state-house 
in  Trenton,  on  the  fifteenth  day  of  June  next,  at  ten  o'clock  in  the  fore- 
noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  an  injunction 
should  not  issue  according  to  the  prayer  of  the  information,  among 

1.  Consult  the  title  Verifications.  v.  Central  R.  Co.,  50  N.J.  Eq.  52,  489. 

8.  Thli  order  to  ihow  oaiuo  why  an  in-  See  supra^  note  3,  p.  568. 
junction   should   not    issue  is    copied        For  forms  of  orders,  generaUy,  co»- 

from  the  record  in  the  case  of  Stockton  suit  the  title  Orders,  etc. 
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other  things  in  substaoce  enjoining  and  restraining  them,  their  officers 
and  agents,  directors  and  employees,  and  each  of  them,  from  doing  or 
continuing  any  act  whatever  under  and  by  virtue  of  the  terms,  cove- 
nants and  conditions  contained  and  set  forth  in  the  indenture  of  lease 
or  in  the  said  tripartite  agreement  of  February  12,  iS9S,  alleged  in 
said  information,  or  under  and  by  virtue  of  any  other  instrument 
which  may  have  been  executed  and  delivered  between  the  said  com* 
panies,  or  between  them  and  any  other  parties,  whereby  under,  or 
under  color  of  which,  the  said  the  Philadelphia  and  Reading  Railroad 
Company  pretends  or  the  Port  Reading  Railroad  Compat^  pretends,  to 
have  acquired  or  be  empowered  to  possess,  manage  or  in  anywise 
control  the  corporate  franchises,  powers,  privileges  or  property  of  the 
CtHtrai  Railroad  Company  of  New  Jersey,  its  officers  and  directors, 
and  conjmanding  the  said  Central  Railroad  Company  of  New  Jersey  to 
retake  possession  of  and  exercise,  manage  and  control  all  the  cor- 
porate powers,  privileges  and  franchises  granted  to  the  said  corpora- 
tion, and  to  manage  and  conduct  the  same  under  the  sole  authority 
of  the  said  the  Central  Railroad  Company  of  New  Jersey;  and  also 
enjoining  and  restraining  the  said  defendant  corporation,  its  officers 
and  agents,  from  doing  any  and  all  acts,  and  making  any  arrange- 
ments or  combinations,  by  contract  or  otherwise,  having  for  their 
object,  efEect  or  result  either  to  limit  or  diminish  the  production  of 
anthracite  coal,  or  arbitrarily  to  increase  the  price  thereof,  or  to 
prevent  competition  among  them  in  the  production,  transportation 
and  sale  of  anthracite  coal,  and  from  doing  any  other  act  or  thing,  or 
making  any  arrangements  or  agreements  to  do  the  same  in  and  about 
the  business  of  mining,  producing  and  transporting  anthracite  coal, 
which  shall  tend  to  a  monopoly  of  the  same,  or  arbitrarily  to  increase 
the  price  of  coal  to  the  inhabitants  of  the  state  of  New  Jersey.  And 
it  is  further  ordered  that  the  saiddefendants,  their  officers  and  agents, 
and  each  and  every  of  them,  in  the  meantime  and  until  the  further 
order  of  the  court  in  the  premises,  desist  and  refrain  from  operating 
their  railroads  in  the  state  oi  New  Jersey,  in  such  manner  as  to 
diminish  competition  in  the  trade  in  anthracite  coal,  and  desist  and 
refrain  from  making,  continuing  or  acting  under  any  arrangements 
or  combinations  with  each  other,  by  contract  or  otherwise,  having 
for  their  object,  effect  or  result  either  the  creation  of  an  artificial 
scarcity  of  such  coal,  by  limitation  or  diminution  of  the  supply 
thereof,  despite  the  natural  law  of  demand  and  supply,  or  having  for 
their  object,  effect  or  result  the  arbitrary  increase  of  the  price  of  such 
coal,  or  the  prevention  of  existing  or  future  legitimate  competition 
in  the  production,  transportation  or  sale  of  such  coal,  and  from  doing 
any  other  act  or  thing  in  and  about  the  business  of  mining,  producing 
and  transporting  anthracite  coal  which  shall  tend  to  a  monopoly  of 
the  same,  or  to  arbitrarily  increase  the  price  of  such  coal  to  the 
inhabitants  of  the  state  of  New  Jersey. 

And  it  is  further  ordered  that  a  copy  of  the  said  information,  ex- 
hibits and  affidavits,  together  with  a  copy  of  this  order,  which  copies 
need  not  be  certified,  be  served  on  the  said  defendants,  respectively, 
within  jfiv  days  from  the  date  of  this  order. 

Alex.  T.  MeGiU,  C. 
QOB  '  Volame  5. 
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{c)  Order  for  Injunction, 
Form  No.  6405J 

as  in^rtmNTem^  \  ^'^^'  *°^  Injunction. 

Application  having  been  made  hy  John  F,  Stockton^  attorney -gen- 
eral, on  the  thirty 'first  day  of  May  last  past  ^  by  information  filed  on 
that  day,  for  injunction,  according  to  the  prayer  of  said  information, 
and  an  order  having  been  thereupon  made  that  the  said  defendants, 
the  Central  Railroad  Company  of  New  Jersey^  the  Port  Reading  J^mI- 
road  Company^  and   the  Philadelphia  and  Reading  Railroad  Comparpf^ 
show  cause  before  the  chancellor  on  t\\t  fifteenth  day  oi'June  then  next^ 
why  the  injunction  asked  for  should  not  issue;  and  the  hearing  of 
the  said  order  to  show  cause  having  been  continued  until  the  nitU' 
teenth  day  of  July  last  past ^  at  which  time  the  matter  therein  involved 
came  on  to  be  heard  upon  the  said  information  and  the  exhibits  and 
affidavits  annexed  thereto,  and  the  answers  of  the  defendants  and 
afl&davits  respectively  annexed  thereto,  and  upon  limited  proofs  which 
had  been  taken  under  an  order  of  this  court  in  conformity  with  the 
provisions  of  rule  one  hundred  and  twenty 'One\  and  said  pleadings  and 
proofs  having  been  read  and   the  said   attorney-general  and   Mr. 
Frederick  W,  Stevens^  of  counsel   with   the   informant,  and  J^^ssrs. 
Benjamin  Williamson^  Samuel  Dickson  and  Robert  W.  DeForr^st^   01 
counsel  with  the  Centred  Railroad  of  New  Jersey^  and  Messrs.  ^Thom^ 
N.  McCarter^  John  G.  Johnson  and  John  R.  Emery ^  of  counsel  with  the 
Philadelphia  and  Reading  Railroad  Company,  and  the  Port  Reading  ^     a 
road  Company,  having  been  heard  from  thence  from  day  to  day,  unto  and 
including  the  twenty- second  ^^.y  oi  July  aforesaid,  and  the  chancellor 
having  considered  the  said  pleadings  and  the  said  affidavits  and  other 
proofs,  and  the  arguments  of  counsel,  orally  and  by  briefs  subseQii^'^^^ 
submitted,  and  being  of  opinion  therefrom,  that  the  indenture  of  1^^^ 
and  tripartite  agreement  set  out  and  admitted  in  the  pleadings  ^^^' 
ing  date  February  12,  iS92,  were  made  without  legal  sanction  a^o  1 
contravention  of  law;  and  being  of  opinion  also,  that  the  ^^^^^--,. 
the  said  lease  and  tripartite  agreement  is  to  partially  destroy  ^^^! 
petition  in  the  production  and  sale  of  anthracite  coal,  a  staple  ^^ 
modity  of  this  state,  and  therefore  is  a  corporate  excess  of    P^^^n 
which  tends  to  monopoly  and  the  public  injury,  and  for  that  ^^^\/j 
that  the  further  carrying  into  effect  said  lease  and  agreemeti*^    ^ 
the  terms  thereof  in  other  form,  or  in  disguise  of  any  kind,  tt^^y 
restrained  at  the  suit  of  the  informant.  ^^ 

It  is  thereupon,  on  this  twenty-ninth  day  of  August,  in  the  J^^^^  ^0 


thousand  eight  hundred  and  ninety-two,  ordered  that  an  injunct**-'  ^^^ 
issue  against  the  said  defendants,  their  officers  and  agents,  an^  ^om 
of  them,  restraining  and  prohibiting  them,  and  each  of  thein^  *"  ^^ 
further  performing  and  carrying  into  effect  the  aforesaid  lea^^  ^^ 
tripartite  agreement;  and  further  restraining  and   prohibiting 


l.<  Thii  order  for  iqjnnotioB  is  copied        For  forms  of  orders,  general!^' 
from  the  record  in  the  case  of  Stockton    suit  the  title  Orders,  etc 
V.  Central  R.  Co.,  50  N.  J.  Eq.  52,  489. 
See  supra t  note  3,  pt  568. 
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Port  Reading  Railroad  Company  and  the  Philadelphia  and  Readi 
Railroad  Company,  their  officers  and  agents,  from  continuing  to  co 
trol  the  roads,  property  and  franchises  of  the  Central  Railroad  Co 
pai^  of  New  Jersey,  and  from  in  any  wise  further  intermeddlii 
therewith;  and  further  restraining  and  prohibiting  the  C«»/ra/ ^a 
road  Company  of  New  Jersey,  its  officers  and  agents,  from  permittii 
the  Port  Reading  Railroad  Company  or  the  Philadelphia  and  Readi 
Railroad  Company  to  use,  control  or  operate  its  road,  property  ai 
franchises;  and  enjoining  and  commanding  the  said  the  Centf 
Railroad  Compare  of  New  Jersey,  its  officers  and  agents,  to  aga 
resume  control  of  all  its  property  and  franchises  and  the  performan 
of  alt  its  corporate  duties;  and  further  restraining  and  prohibitii 
the  defendants  from  conjointly  operating  their  railroads  in  the  sta 
of  New  Jersey  in  such  manner  as  to  diminish  competition  in  tl 
trade  in  anthracite  coal,  and  from  making,  continuing  or  actii 
under  any  arrangements  or  combinations  with  each  other,  by  co 
tract  or  otherwise,  having  for  their  object,  effect  or  result,  the  co 
trot  and  operation  of  the  Central  Railroad  Compai^  of  Netu  Jersey,  i 
roads,  property  or  franchises  by  the  other  defendants,  or  either 
them,  and  thereby  effecting  either  the  creation  of  an  artifici 
scarcity  of  such  coal,  by  limitation  or  diminution  of  the  supp 
thereof,  despite  the  natural  law  of  demand  and  supply,  or  tl 
arbitrary  increase  of  the  price  of  such  coal,  or  the  prevention 
existing  or  future  legitimate  competition  in  the  production,  transpc 
tation  or  sale  of  such  coal. 

And  it  is  further  ordered  that  the  attorney- general  have  leave 
serve  the  said  injunction  upon  the  said  corporations,  and  upon  tl 
officers  and  directors  thereof,  without  this  state,  in  case  such  office 
and  directors  cannot  be  found  within  this  state. 

Alex,  T.  McGiU,  C. 

(d)  Injunetion. 

Form  Ho.  64 o<.' 

Newjers^,  to  wit:  The  state  of  New  Jersey  to  The  Central  Ra 
road  Company  of  New  Jersey,  The  Port  Reading  Railroad  Compat 
The  Philadelphia  and  Reading  Railroad  Company,  and  their  respecti' 
officers,  directors,  servants  and  agents,  and  each  and  every  of  thei 
Greeting: 

Whereas,  it  hath  been  represented  to  us  in  our  Court  of  Chancei 
on  the  part  oi  John  P.  Stockton,  attorney-general  of  the  state 
New  Jersey,  on  the  behalf  of  said  state,  informant,  that  he  has  late 
eihibited  his  information  against  you  the  said  The  Central  Railro, 
Company  of  New  Jersey,  the  said  The  Port  Reading  Railroad  Compat. 
and  the  said  The  Philadelphia  and  Reading  Railroad  Company,  defen 
ants,  to  be  relieved  touching  the  matters  set  forth  in  the  sa 
information. 

1.  TUa  IqjnnDttoB  is  copied  from  the        For  forms  in  injunction  proceeilin( 
record  in  the  case  of  Stockton  v.  Central    gener&Uy,  consult  the  title  iNjuHCTim 
R.  Co.,  50  N.  J.  Eq.  S3,  4S9.  See  tnfra, 
note  3,  p.  568. 
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We,  therefore,  in  consideration  of  the  premises,  and  of  the  par- 
ticular matters  set  forth  in  the  said  information,  do  strictly  enjoin 
and  command  you  the  said  The  Central  Railroad  Company  of  New 
Jersey^  the  said  The  Port  Reading  Railroad  Company^  the  said  The 
Philadelphia  and  Reading  Railroad  Company^  your  respective  officers, 
servants  and  agents,  and  all  and  every  the  persons  before  mentioned, 
and  each  and  every  of  you,  under  the  penalty  that  may  fall  thereon, 
that  you,  and  each  and  every  of  you,  do  absolutely  desist  and  refrain 
from  further  performing  and  carrying  into  effect  the  lease  made  the 
twelfth  day  of  February^  a.  d.  i8P^,  by  and  between  the  Central 
Railroad  Company  of  Neiv  Jersey  and  the  Port  Reading  Railroad  Com- 
pany^  and  the  guarantee  or  tripartite  agreement  bearing  date  the  day 
and  year  last  aforesaid,  and  made  by  and  between  the  Central  Rail- 
road Company  of  New  Jersey ^  the  Philadelphia  and  Reading  Railroad 
Company  and  the  Port  Reading  Railroad  Company  \  and  that  you 
the  Port  Reading  Railroad  Company  and  the  Philadelphia  and 
Reading  Railroad  Company^  your  and  each  of  your  officers  and 
agents,  do  also  absolutely  desist  and  refrain  from  continuing  to 
control  the  roads,  property  and  franchises  of  the  Central  Railroad 
Company  of  New  Jersey^  and  from  in  any  wise  further  intermeddling 
therewith;  and  that  you  the  Central  Railroad  Company  of  New  Jersey^ 
your  officers,  directors  and  agents,  do  absolutely  desist  and  refrain 
from  permitting  the  Port  Reading  Railroad  Company  or  the  Phila- 
delphia and  Reading  Railroad  Company  to  use,  control  or  operate  your 
road,  property  and  franchises;  and  that  you  the  said  The  Central 
Railroad  Company  of  New  Jersey^  your  officers,  directors  and  agents, 
do  again  forthwith  resume  control  of  all  your  property  and  fran- 
chises, and  the  performance  of  all  your  corporate  duties;  and  further 
that  you  the  said  The  Central  Railroad  Company  of  New  Jersey^  the 
said  The  Port  Reading  Railroad  Company^  and  the  said  The  Phila- 
delphia and  Reading  Railroad  Company^  your  officers,  directors,  ser- 
vants and  agents,  do  absolutely  desist  and  refrain  from  conjointly 
operating  your  respective  railroads  in  the  state  of  New  Jersey  in 
such  manner  as  to  diminish  competition  in  the  trade  in  anthracite 
coal,  and  from  making,  continuing  or  acting,  under  any  arrangements 
or  combinations  with  each  other  by  contract  or  otherwise,  having  for 
its  object,  effect  or  result  the  control  and  operation  of  the  Central 
Railroad  Company  of  New  Jersey,  its  roads,  property  or  franchises  by 
the  other  defendants,  the  Port  Reading  Railroad  Company^  or  the 
Philadelphia  and  Reading  Railroad  Company ^  or  either  of  them,  and 
thereby  affecting  either  the  creation  of  an  artificial  scarcity  of  such 
coal  or  by  a  limitation  or  diminution  of  the  supply  thereof,  despite 
the  natural  law  of  demand  and  supply,  or  the  arbitrary  increase  of 
the  price  of  such  coal,  or  the  prevention  of  existing  or  future 
legitimate  competition  in  the  production,  transportation  or  sale 
of  such  coal,  until  our  said  court  shall  make  other  order  to  the 
contrary. 

Witness:  Alexander  T,  MeGill,  our  chancellor,  the  thirtieth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-two. 

Allan  Z.  MeDermott,  Clerk. 
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(8)  To  Restrain  Opehation  of  CoNsoLij>XTEi>  Competing 

Railroad. 

Form  No.  6407.^ 

In  the  Supreme  Judicial  Court. 
Middlesex^  ss. 

Between 
The  Boston  and  Lowell  Railroad  Corporation^ 
a  corporation  duly  incorporated  and  existing 
under  the  laws  of  the  Comnumwealth  of 
Massachusetts^  plaintiff, 

and 
The  Salem  and  Lowell  Railroctd  Company^ 
The  Boston  and  Maine  Railroad^  and  The 
Lowell  and  Lawrence  Railroad  Company^ 
all  being  corporations  duly  incorporated  and 
existing  under  the  laws  of  the  Commonwealth 
of  McuscuhusettSy  defendants. 

Bill  of  Complaint. 

I.  By  an  act  passed  on  the  5th  of  June,  1830  (Massachusetts  Statutes, 
1830,  c.  4),  a  charter  of  incorporation  was  granted  to  the  plaintiffs  by 

1.  This  Ull  of  oomplaiBt  is  based  upon  employment    of    the    said    defendant 

facts  set  out  in  the  case  of  Boston,  etc.,  corporations,  or  either  of  them,  under 

R.  Corp.  V.  Salem,  etc.,  R.  Co.,  2  Gray  the    penalty   of    thirty    thousand   dol- 

(Mass.)  I.     To  this  bill  each  of  the  de-  lars,  against  carrying,  transporting  or 

fendant    corporations    filed  a  general  conveying  any  persons,  or  property  of 

demurrer,  which,   upon  consideration  any  kind,  by  one  continuous  line   of 

by  the  court,  was  overruled  and  a  tern-  conveyance  by  railroad  cars  proceeding 

porary   injunction  granted  as  prayed  from  Lowell^  or  from  any  part  within 

for,    the    court   holding   that    by    the  five  miles  of  the  northern  terminus  of 

consolidation    of   the   defendant  com-  the  Boston   and  Lowell  railroad,   and 

panies  a  competing  road   was  estab-  from  thence  to  Boston  in  the  county  of 

lished   which  was   in  violadon  of  the  Suffolk^  or  to  CharUstovm^  Cambridge  or 

contract  in  the  plaintiff's  charter  that  Somerville  in  the  county  of  Middlesex^ 

it  was  to  be  the  only  railroad  between  or  from  said  Boston^  Cambridge,  Charlts^ 

certain  points  for  thirty  years.  town,  or  Somerville,  to  said  Lowell,  or 

For  formal  parU  of  bills  in    equity,  any   point  within   five    miles    of    the 

generally,   consult   the  title   Bills  in  northern   terminus  of  the  Boston  and 

Equity,  vol.  3,  p.  417;  of  complaints  Z^^tv^// railroad,  by  one  continuous  line 

and  petitions,  consult  the  title  Com-  of  conveyance  by  railroad  cars,  between 

PLAINTS,  vol.  4,  p.  1019.  the  said  termini;  and  from  doing  any 

Tomponrjli^imetion to  Reotraln Opera-  act  or  acts  toward  the  effecting  or  ac- 
tion of  ConaolidatodCknnpetliigBoad.-- In  complishing  such  transportation  of 
Boston, etc.,  R.  Corp.  v.  Salem,  etc.,  R.  persons  or  property,  by  connecting  to- 
Co.,  2  Gray  (Mass.)  i,  upon  the  appli-  gether,  or  using  in  connection  certain 
cation  therefor  the  court  issued  an  in-  sections  of  their  respective  railroads, 
junction  to  continue  in  force  while  the  as  follows,  namely:  The  section  of  the 
suit  was  pending  or  until  further  Boston  arid  Maine  railroad  lying  be- 
order  of  the  court,  which  injunction,  tween  Boston  and  its  intersection  with 
omitting  the  formal  parts,  was  as  fol-  the  Salem  and  Lowell  railroad  at  WiU 
lows:  '*  to  enjoin  and  restrain  the  said  mington;  that  section  of  the  Salem  and 
defendant  corporations,  and  each  of  Lowell  railroad  which  lies  between  the 
them,  and  their  several  officers,  agents  last  named  point  and  the  intersection 
and  servants,   and  all  persons  in  the  of  said  Salem  and  Lowell  railroad  with 
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the  legislature  of  tkis  cemmwftweaUh  (wMch  wat  sH' forth  ai  lettgtk  in  the 
bill)^  and  by  the  first  section  of  which  John  F.  Loring  and  others 
named,  their  associates,  successors  and  assigns,  were  made  a  body  cor- 
porate, under  the  name  of  the  Boston  and  Lowell  Railroad  Corporation^ 
with  power  to  sue  and  be  sued,  and  have  a  common  seal,  and  were 
vested  with  all  the  powers,  privileges  and  immunities  which  were 
or  should  be  necessary  to  carry  into  effect  th«  purposes  and  objects 
of  this  act,  as  hereinafter  set  forth.  And  the  said  corporation  were 
authorized  and  empowered  to  locate,  construct  and  finally  complete 

the  Lowell  and  Lawrence  railroad    in  of  said  termini,  as  fare  or  compensa- 

Tewksbury]  and    that  section   of    the  tion  for  th6  passage  of  any  person  from 

Lowell  and  Lawrence  railroad  between  one  of  the  said  termini  to  the  other,  or 

said  last  mentioned  place  of  intersec-  by  seUing  a  ticket  for  the  entire  pas- 

tion  and  its  termination  in  Z^iv^//;  or  by  sage,   or    by  taking,  at  one  and  the 

any   variation    or    alteration    of    said  same  time  and  place,  payment  for  said 

places  of  junction  and  intersection,  or  tickets  on  the  several  sections  of  the 

in  any  other  mode  using  any  sections  said  respective  railroads  of  the  differ- 

of  said  several  railroads  in  such  man*  ent  corporations,  or  by  taking  payment 

ner  as  to  form  a  continuous  line  of  con-  in  a  car.  on  one  section,  for  a  passf^ge 

veyance    by    railroad    of    persons    or  on  any  other  section  or  sections  of  the 

property    between    the    said    termini,  same  line. 

And  the  said  three  defendant  corpora-  4th.  Or  by  advertising  any  notice,  in 
tions,  their  officers,  agents,  servants,  any  newspaper,  pamphlet,  written  or 
and  all  persons  employed  by  tkem,  are  printed  paper,  card,  circular  letter,  or 
enjoined  and  prohibited  from  using  or  by  printing  or  posting  up,  or  causing 
employing  any  of  the  means  hereto-  to  be  printed  or  posted  up,  any  hand- 
fore  stated  towards  the  formation,  es-  bUl,  placard,  or  other  like  paper,  giving 
tablishment  or  maintenance  of  any  notice  that  passengers  or  merchandise 
such  continuous  line  of  conveyance  of  may  be  carried  and  transported  by 
persons  or  property,  in  any  of  the  railroad  through  from  one  of  the  said 
modes  following,  to  wit:  termini  to  the  other  by  one  continuous 

1st.  By  any  agreement   or    under-  line,  or  that  a  passage   may  be   had 

standing  between  themselves,  to  the  from  one  of  said  termini  to  the  other 

effect  that  either  of  said  corporations  without  change  of  cars  and  without 

shall  have  the  use  of  the  cars  of  either  stoppage  or  detention  at  the  said  several 

of  the  other  of   said  corporations,  on  points  of  intersection. 

Its  own  section  of  railroad,  in  such  a  s^h.  Or  by  painting,  or  in  any  way 

manner  as  to  form  one  continuous  and  placing  upon  their  cars  or  any  or  either 

uninterrupted    transportation  of    per*  of    them,    the     words      *  Boston    and 

sons  or  passengers  over  the  said  sec-  LowelV  or  *  Lowell  and  Boston^  or  by 

tions  of  said  different  railroads,  or  any  continuing  the  same  or  similar  words 

two  of  them,  without  change  of  cars  or  on  their  said  cars  or  any  one  of  them, 

loss  of  time,  or  either  of  them.  or  in  any  other  way  giving  informa- 

3d.  Or  by  taking  passengers  at'  one  tion  that  a  direct  and  uninterrupted 
of  the  said  termini  to  be  carried  or  passage  by  railroad  may  be  had  be- 
transported  to  the  other  of  said  termini,  tween  said  termini;  or  from  entering- 
without  change  of  cars  at  the  places  into  any  other  arrangement,  or  doing 
where  any  one  of  the  said  sections  of  any  other  act,  the  intent  and  purpose 
the  said  several  railroads  intersects  of  which  mav  be  to  effect  a  continuous 
with  either  of  the  other  of  the  said  sec-  line  of  travel  by  railroad  for  passen- 
tions;  or  in  any  other  mode  from  en-  gers  and  merchandise  in  a  direct  and 
gaging,  procuring,  employing  and  uninterrupted  course  between  said 
using  any  car  or  cars,  at  their  common  termini;  or  from  agreeing  to  use,  or 
expense  or  otherwise,  for  the  convey-  actually  using,  the  sections  or  any  sec- 
ance  of  persons  or  property,  for  run-  tions,  constituting  parts  of  the  lines  of 
ning  and  passing  upon  or  over  the  said  their  respective  railroads,  in  such  man- 
sections  of  their  respective  railroads  ner  as  to  form  a  continuous  line  of  travel 
without  change  of  cars,  from  either  of  or  transportation  of  persons  or  prop^ 
said  termini  to  the  other.  erty  from  the  one  to  the  other  of  the 

3d.  Or  by  receiving  money  at  either  said  termini.'* 
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a  railroad  at  or  near  the  city  of  Boston^  and  thence  to  Lotvell  in  the 
county  of  Middlesex^  in  such  manner  and  form  as  they  should  deem 
to  be  most  expedient;  and  for  this  purpose  the  said  corporation  were 
authorized  to  lay  out  their  road,  at  least  four  rods  wide  through  the 
whole  length;  and  for  the  purpose  of  cuttings,  embankments,  and 
stone  and  gravel,  may  take  as  much  more  land  as  may  be  necessary 
for  the  proper  construction  and  security  of  said  road. 

II.  The  plaintiffs  further  allege  that  said  act  of  incorporation  was 
duly  accepted,  and  plaintiffs  became  a  corporation,  possessed  of  all 
the  rights,  powers  and  privileges  conferred  by  said  charter;  that 
subsequently  certain  other  acts,  in  addition  to  said  first  named  act, 
were  passed  by  the  legislature  {copies  of  w hie h  were  annexed  to  the  bill)\ 
that  the  same  were  duly  accepted  by  the  plaintiffs,  with  the  exception 
of  the  second  proviso  of  the  Massachusetts  Statutes  (1836),  chapter 
146 ;  and  that  thereby  a  contract,  conformable  to  the  terms  of  said 
charter,  and  of  the  acts  thus  accepted,  was  created  between  the  com- 
manwealth  and  the  plaintiffs. 

III.  The  plaintiffs  further  allege,  that,  confiding  in  said  acts  and  the 
privileges  therein  granted  to  them,  they  proceeded  at  great  cost  and 
expense  to  construct  and  complete  the  said  railroad,  and  had  ever 
since  maintained  and  employed  the  same  for  the  transportation  of 
persons  and  property,  and  had  derived  therefrom  just  and  reasonable 
gains  and  profits;  and  in  all  respects  conformed  to  the  provisions 
and  requirements  of  said  acts,  which  by  them  were  to  be  kept  and 
performed;  and  were  consequently  entitled  to  enjoy  the  privileges 
and  receive  the  tolls  in  said  acts  granted  to  them,  and  especially  to 
enjoy  the  privileges  granted  in  the  twelfth  section  of  their  said 
charter,  namely  that  no  other  railroad  should,  within  thirty  years 
from  and  after  the  granting  of  their  said  charter,  be  authorized  to 
be  made,  leading  from  Boston  to  Charlestown  or  Cambridge  to  Lowell^ 
or  from  either  of  said  places  to  any  place  within  five  miles  of  the 
northern  termination  of  their  said  road ;  and  also  to  enjoy  the  right 
of  conveying  and  transporting  persons  and  property  by  railroad  from 
Boston  and  Charlestown  to  Lcwelly  and  from  Lowell  to  Boston  and 
Charlestown^  without  hindrance,  competition  or  interruption  from 
any  other  corporation  or  corporations,  authorized  to  own  a  railroad 
between  other  places,  by  making  use  of  their  railroads,  or  portions 
of  their  lines  of  railroad,  to  establish  a  nearly  parallel  railroad  com- 
munication from  Lowell  to  Boston  or  Charlestown^  and  from  Boston  or 
Charlestown  to  Lowell^  and  with  a  terminus  in  Lowell^  or  within  five 
miles  of  the  terminus  of  the  plaintiffs'  road  in  Lowell. 

IV.  And  the  plaintiffs  further  allege,  that  by  Massachusetts  Stat- 
utes (1845),  chapter  159,  which  was  duly  accepted  by  the  Boston  and 
Jfaine  Railroad  and  the  Boston  and  Maine  Railroad  Extension  Company ^ 
said  two  corporations,  previously  established  by  the  laws  of  this  com- 
monwealthy  were  united,  and  became  one  corporation,  under  the  name 
of  the  Boston  and  Maine  Railroad^  and  the  owners  and  proprietors  of 
the  railroad  known  as  the  Boston  and  Maine  railroad,  constructed  and 
leading  from  Boston  into  the  state  of  Maine  and  running  through  the 
town  of  Wilmington^  and  having  its  southern  terminus  in  Boston. 
That  by  Massachusetts  Statutes  (1846),  chapter  157,  certain  persons 
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were  made  a  corporation  by  the  name  of  the  Lowell  and 
Railroad  Company,  with  powers  to  construct  a  railroad  (roi 
to  a  point  in  or  near  Andover,  and  to  enter  with  their  roa' 
part  of  t)\e  Boston  and  Lowell  T3.\\Toa,A  in  Lou/ell,  a.nd  use  tl 
that  said  act  was  duly  accepted  and  said  road  built  and  cor 
by  said  corporation  from  Lowell  to  Andover;  and  that  the 
of  said  road  in  Lowell  was  constructed  within  Italf  a  mil< 
northern  termination  of  the  plaintiffs'  road;  and  that  by  M 
setts  Statutes  (1848),  chapter  14,  which  was  accepted  by  ■ 
porations,  it  was  provided  that  it  should  take  and  be  knowi 
name  of  'Cn^  Lovell  and  Lawrence  Railroad  Company;  that  b; 
chusetts  Statutes  (1848),  chapter  aa3,  certain  persons  were 
corporation  by  the  name  of  the  Salem  and  Lowell  Railroad  ( 
that  said  act  was  duly  accepted,  and  said  corporation  con 
their  railroad  from  a  point  at  or  near  Salem  to  a  point  on  sa 
and  Lawrence  railroad,  in  the  town  of  Tewkshtry,  where  they 
a  junction  of  their  said  road  with  the  Lowell  and  Lawreme 
and  used  the  track  <ii  ^<t  Lowell  and  Lawrence  Railroad  Co 
their  terminus  in  Lowell,  and  in  so  doing  constructed  their 
through  the  town  of  Wilmington,  and  there  intersected  the  B. 
Maine  railroad. 

V.  And  the  plaintiffs  further  allege  that  by  means  of 
junction  of  the  road  of  iht  Lowell  and  Laiorenee  Railroad 
with  the  road  of  the  Salem  and  Lo^vell  Railroad  Company  a 
bury,  and  by  the  intersection  of  the  said  last  named  road 
road  of  the  Boston  and  Maine  Railroad  at  Wilmington,  the 
Other  material  of  a  line  of  railroad  communication,  nearly 
with  the  plaintiffs'  road,  was  created  between  Lowell  and 
through  Charlestown,  only  about  one  mile  and  six-tent/is  of  a  mi 
than  the  plaintiffs'  road,  and  at  no  point  more  than  three  o 
one-third  oi  a  mile  distant  therefrom,  .having  one  terminus  i 
within  Afl//"  a  mile  of  the  northern  terminus  of  the  plaintil 
and  a  station-house  for  passengers  in  Charlestown,  and  the  : 
terminus  In  Boston  a  half  a  mile  nearer  to  the  center  of  bu; 
Boston  than  the  southern  terminus  of  the  plaintiffs'  road,  I 
line  passengers  and  property  could  be  conveyed  and  trai 
from  Lowell  to  Charlestoivn  or  Boston,  and  from  Boston  or  Cht 
to  Lowell.  But  the  plaintiffs  well  hoped  that  no  such  use 
road,  or  portions  thereof,  would  be  made  or  suffered  by  the 
ant  corporations,  and  that  the  plaintiffs  would  be  permitte< 
ably,  without  interruption,  molestation  or  interference,  to  h 
enjoy  the  profit,  benefit  and  advantage  secured  and  intend* 
secured  to  them  by  their  act  of  incorporation,  and  the  acts 
tion  thereto,  of  transporting  passengers  and  property  from  . 
Lowell,  and  from  Charlestown  to  Lowell,  and  from  Lowell  t( 
and  from  Loivell  to  Charlestown,  and  free  from  the  corapetitic 
other  railroad,  authorized  to  be  made  by  the  commanwealth, 
ing  from  Boston,  Charlestown  or  Cambridge,  to  any  place  wi 
miles  of  the  northern  terminus  of  the  plaintiffs'  road;  and  i 
the  competition  of  any  other  corporation  or  corporations,  au 
by  the  legislature  to  run  railroads  between  other  places  and 
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set  and  to  unite  with  each  other,  but  making  use  of  their  roads  or 
onions  thereof,  for  establishing  a  railroad  between  Boston  and 
Moell,  nearly  parallel  with  the  plaintiffs'  road,  and  for  transporting 
assengers  from  Boston  and  CharUston^n  to  Lowell,  and  from  Lowell 
}  Boston  and  CHarlestovin  on  the  railroad  thus  established. 
VX.  And  the  plaintiffs  further  allege  that  the  defendants,  combin- 
ig,  colluding  and  confederating  together  to  deprive  the  plaintiffs  of 
le  reasonable  gains  and  profits  which  they  were  entitled  to  receive 
'om  the  transportation  of  passengers  and  property  over  their  road, 
nd  to  hinder  them  in  the  enjoyment  of  the  rights  and  privileges  to 
hich  they  were  entitled  by  virtue  of  their  said  contract  with  the  com- 
vmoealth,  and  especially  under  the  twelfth  section  of  their  charter, 
id  enter  into  a  certain  mutual  agreement,  understanding  or 
rrangemeut  to  convey,  and  cause  to  be  conveyed,  passengers  and 
roperty  over  portions  of  their  said  roads,  by  means  of  said  junc- 
ons  and  intersections,  from  Boston  and  Charlestown  to  the  terminus 
F  the  Lowell  and  Lawrence  railroad  in  Lowell,  and  from  Lowell  to 
Boston  and  Charlestown,  and  by  causing  cars,  and  trains  of  cars,  to 
in  over  said  portions  of  each  of  their  said  roads  at  such  times  that 
assengers  could  exchange  out  of  the  cars  of  the  Salem  and  Lowell 
'.ailroad  Compai^  into  the  cars  of  the  Boston  and  Maine  Railroad,  and  . 
■om  the  cars  of  the  last  mentioned  railroad  company  into  the  cars 
F  the  Salem  and  Loivell  Railroad  Cctnpairf,  at  said  intersection  at 
Vilmirigton;  and  in  pursuance  of  said  agreement  and  understanding, 
id,  on  or  about  the  twenty-eighth  day  of  June,  i&Ii,  commence  trans- 
orting,  and  had  ever  since  continued  to  transport  passengers  and 
roperty  over  their  said  line  of  road  as  aforesaid,  from  Boston  to 
harlestotvnlo  Lowell  aaA  from  Lowell  to  Boston  &f\A  Charlestown,  using 
lerefor  the  road  of  the  Lowell  and  Lawrence  Railroad  Compai^  from 
s  terminus  in  Lowell  to  the  place  of  its  junction  with  the  road  of  the 
alem  and  Lowell  Railroad  Compare  in  Tewksbury,  and  thence  using 
lerefor  the  road  of  the  last  mentioned  company  to  its  intersection 
ith  the  road  of  the  Boston  and  Maine  Railroad  in  Wilmington,  and 
lence  using  the  said  road  of  the  last  mentioned  corporation ;  and  for 
le  purpose  of  mbre  effectually  injuring  and  competing  with  the  plain- 
ffs  in  the  transportation  of  passengers  between  said  places,  the 
zfendants  had  from  time  to  time,  since  entering  into  their 
lid  agreement  and  confederacy,  published,  and  caused  to  be  pub- 
ihed,  and  still  continued  to  publish  and  advertise  the  said  route 
!tween  Boston  and  Lowell,  so  made  and  formed  as  aforesaid  by  por- 
ons  of  their  said  roads,  as  a  railroad  route  between  Boston  and 
oivell,  by  publishing  notices  thereof  in  newspapers  printed  in  said 
ties  of  Boston  and  Lowell,  and  by  posting  up  printed  notifications 
lereof  in  public  places  in  said  cities  and  in  divers  of  the  statioi^- 
juses  on  the  roads  of  the  defendant  corporations;  and  had  advertised 
id  sold,  and  still  continued  to  advertise  and  sell  tickets  for  the 
ansportation  of  passengers  between  said  cities  over  said  portions  of 
eir  roads,  and  also  season  tickets  and  package  tickets  for  the  use 
families  and  firms,  and  had  employed  and  still  did  employ  agents 
divert  and  dissuade  passengers  from  traveling  between  said  cities 
>on  and  over  the  plaintiffs'  road,  and  to  induce  them  to  travel  over 
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the  said  roads  of  the  defendant  corporations;  and  by  means  of  the 
premises  had  succeeded  in  deterring  and  preventing  many  persons 
from  using  the  plaintiffs'  road  for  the  purpose  of  being  transported 
from  Boston  and  Charlestown  to  Lowell^  and  from  Lowell  to  Boston  and 
Charlestowny  and  in  depriving  the  plaintiffs  of  the  gain  and  profits 
which  would  have  accrued  to  them  from  the  transportation  of  such 
passengers  between  said  cities  over  their  said  road;  and  that  the 
defendant  corporations,  not  content  with  the  injury  they  had  thus 
inflicted,  and  were  still  continuing  to  inflict  upon  the  plaintiffs,  had 
recently  combined  and  mutually  agreed,  and  now  threatened  and 
intended  to  transport  and  convey  passengers  and  property  between 
Boston  and  Lowell^  and  Charlestown  and  Lowell^  over  said  portions  of 
said  roads,  by  means  of  cars,  and  trains  of  cars,  to  run  entirely 
through  without  being  changed,  from  the  said  terminus  in. one  of 
said  cities  to  the  said  terminus  in  the  other,  and  without  the  neces- 
sity of  the  passengers  being  removed  from  one  train  of  cars  into 
another  at  Wilmington\  all  of  which  acts  and  doings  and  threatened 
acts  and  doings  were  and  would  be  a  nuisance  to  the  rights  and 
franchise  of  the  plaintiffs,  legally  acquired  as  aforesaid  under  their 
said  charter  and  acts  in  addition  thereto. 

VII.  And  the  plaintiffs  further  allege  that  they  duly  protested 
against  the  acts  heretofore  enumerated  which  had  already  been  done 
and  which  were  threatened  to  be  done  by  the  said  defendants,  and 
made  a  demand  upon  the  said  defendants  to  desist  therefrom,  and  to 
account  to  them,  the  said  plaintiffs,  for  the  gains  and  fares  received 
for  the  transportation  of  passengers  and  the  property  as  aforesaid, 
but  that  the  defendants  refused  to  desist  as  requested,  or  to  render 
such  account  as  demanded,  and  that  said  defendants  are  still  doing 
and*  assert  that  they  will  continue  to  do  the  acts  complained  of, 
claiming  the  right  of  such  transportation  under  their  acts  of  incor- 
poration, and  under  the  Massachusetts  Statutes  (185 1),  chapter  196, 
and  Massachusetts  Statutes  (1852),  chapter  118.  Whereas  plaintiffs 
deny  that  said  acts  did  or  could  legally  confer  upon  the  defendants 
any  such  power. 

Plaintiffs  pray: 

1.  That  {Here  insert  prayer  for  discovery)}^ 

2.  That  {Here  insert  prayer  for  an  accounting)^ 

3.  That  {Here  insert  prayer  for  specific  relief  by  way  of  injunction),'^ 

4.  That  {Here  insert  prayer  for  general  relief).^ 

5.  That  {Here  insert  prayer  for  due  process), 

Oliver  Ellsworth^  Solicitor  for  plaintiffs. 

1.  Diiooverj. —  For  proper  prayer  for  8.  Ii^imetioii. —  For  proper  prayer  for 

discovery    in    a  bill    in    equity    con-  an  injunction  consult  the  title  Injunc- 

sult  the  title  Discovery  and  Inspection,  tions. 

8.  Aooonntin^.  —  For    proper    prayer  4.  Praywr  for  reUof  in  MaMMhuitti, 

for  an  accounting  consult  the  title  Ac-  consult  title  Bills  in  Equity,  vol.  3, 

COUNTS  AND  ACCOUNTING.  note  2,  p.  444. 
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b.  For  Maadamof.* 
(1)  To  Compel  Reconstruction  of  Highway. 

Pom  No.  6408.^ 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  o( 
Venango  county,  State  of  Pennsylvania. 

The  petition  of  W.  C.  Tyler,  William  Thurston  and  PeUr  Winsted, 
road  commissioners  ^  of  Cornplanter  township  in  said  Venango  county, 
and  state  oi Pennsylvania^  respectfully  represents: 

That  in  iZOl  a  public  hxgYnrdiy  (Jfere  set  out  description  of  highway) 
was  laid  out  and  opened  in  due  and  legal  course.  That  in  x8^7  a 
company  was  incorporated  to  construct  a  turnpike  over  substantially 
the  same  route,  but  it  continued  to  be  maintained  as  a  public  highway 
until  about  18^;^,  when  the  Franklin  and  Oil  Creek  Turnpike  Company 
was  incorporated,  took  possession  of  the  highway  under  its  charter, 
and  improved  and  maintained  it  as  a  toll-road  until  in  i8^5,  when  the 
Atlantic  and  Great  Western  Railroad  Company^  in  the  construction  of  its 
road-bed,  so  encroached  upon  the  turnpike  as  to  injure  it  materially. 
Thereupon  the  turnpike  company  abandoned  the  road,  and  it  became 
and  was  once  more  maintained  by  the  township  as  a  public  highway. 
In  i87i,  the  franchises  and  papers  of  the  said  Atlantic  and  Great  West- 
ern Railroad  Company  were  sold,  and  the  purchasers  organized  as  a  rail- 
road company  under  the  name  oiXh^New  York^  Pennsylvania  and  Ohio 
Railroad  Company ^^  the  defendant  hereinabove  complained  of.  That 
the  principal  office  of  the  defendant  company  was  at  the  city  of  Cleve- 
land in  the  state  of  Ohio^  but  that  its  principal  place  of  business  in 
Pennsylvania  was  at  Meadville,  Crawford  county,  in  this  commonwealth 
of  Pennsylvania^  where  an  office  was  maintained  and  where  Elisha 
Derickson^  one  of  its  directors,  resided.* 

1.  For  Ibrmi  oomieetad  with  maadaaiiii  tubjaet  to  the  duties  and  liabilities  of  the 

Sroceedings,  generally,  consult  the  title  constituent  company,   to  whose  fran- 

[andamus.  chises,   etc.,  it  has  succeeded  by  pur- 

8.  The  petition  for  a  mandamus  in  this  chase.     So  held  where  the  constituent 

case  is  based  upon  the  facts  as  set  out  company  had  originally  injuriously  oc- 

in  Com.  v.  New  York,  etc..  R.  Co.,  138  cupied  a  certain  public  highway.     Com. 

Pa.  St.  59.    Jn  that  case  a  rule  was  ».  New  York,  etc.,  R.  Co.,  138  Pa.  St.  58. 

issued  upon  the  New  York,  Pennsyl-  5.  Tho  mle  wai  sonrod  upon  an  agont. 

vania  and  Ohio  Railroad  Company  to  This  was  held  to  be  su£Scient  service, 

show  cause  why  a  mandamus  should  and  it  was  also  held  that  mandamus 

not  issue  requiring  the  reconstruction  was  properly  directed  to  the  consoli- 

of  the  public  highway.  dated  company  instead  of  the  original 

For  formal  piurts  of   applications  for  wrong-doer.     The  alternative  writ  of 

mandamus,  generally,  consult  the  title  mandamus  in   the  name  of  the  Com- 

Mandamus;  of  petitions,  generally,  con-  monwealth  ex  reL  W.   C.  Tyler,  was 

suit  the  title  Petitions.  awarded  as  prayed  for,  and  the  writ 

S.  Boad  oommiwionon  of  the  proper  served  on  M.  C.  Flower,  agent  of  said 

township  acting  officially  may,  without  company,  Franklin,  Venango  county, 

the  consent  of  the  attorney-general,  in-  Pennsylvania,  and  "  by  leaving  a  true 

stitute  proceedings  by  mandamus   to  and  attested  copy  of  the  same  at  the 

compel   a  railroad  company  to  recon-  office  of  said  company  in  Oil  City,  in 

struct  a  public  highway  injuriously  oc-  said  county,  and  with  A.  N,  Simmons^ 

cupied  by  it.     Com.  v.  New  York,  etc.,  at  that  time  in  charge  of  said  office,  for 

R.  Co.,  13B  Pa.  St.  58.  Mr.  D.  W»  Guernsy,  the  agent  of  said 

4.    Tho  ooniolidatod  oompany  boeomis  company,  and  afterwards  upon  D,  V. 
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The  petitioners  showing  the  premises  and  that  they  are  without 
other  adequate  and  specific  remedy  at  law,  therefore  pray  that  an  alter- 
native writ  of  mandamus  may  be  directed  to  the  said  New  York^ 
Pennsylvania  and  Ohio  Railroad  Company^  requiring  said  company  to 
reconstruct  said  public  highway,  generally  known  as  the  PranJklin  and 
Oil  City  rbad,  between  Reno  and  Oil  City ^  in  said  Cornplanter  township, 
and  for  such  other  and  further  relief  as  to  the  honorable  judges  may 
seem  fit,  and  your  petitioners  will  ever  pray,  etc. 

W,  C  Taylor. 
William  Thurston. 
Peter  IVinsted. 

{VerificeUion,)^ 

(2)  To  Compel  Running  of  Passenger  Trains. 

Form  No.  6409.' 

To  the  Supreme  Court  of  the  State  of  Illinois  \ 

The  petitioner,  Daniel  Webster^  state's  attorney  in  and  for  the 
County  of  Hamilton  in  the  state  of  Illinois^  in  his  official  character, 
complaining  against  the  Louisville  and  Nashville  Railroad  Compaf^^  a 
corporation  duly  and  regularly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Illinois,  shows  to  this  honorable 
court  the  following  facts,  to  wit: 

On  the  third  ddiy  of  November,  1S6S,  a  majority  of  the  electors  of 
Hamilton  county  voted  to  subscribe  two  hundred  thousand  dollars  to 
the  capital  stock  of  the  Shawneetown  branch  of  the  Illinois  Central 
Railroad  Company,  The  line  of  road  contemplated  by  the  charter 
of  that  company  extended  from  Tonti,  on  the  Chicago  branch  of 
the  Illinois  Central  railroad,  to  Shawneetown,  the  intermediate  points 
being  Salem,  Mt,  Vernon  and  McLeansboro.  (2  Private  Laws  (1865), 
pp.  2II-320.)  The  proposition  to  subscribe  the  two  hundred  thousand 
dollars  above  mentioned  was  voted  for  upon  the  express  condition 
that  McLeansboro  was  to  be  a  point  with  a  station  on  the  road.  In 
pursuance  of  a  provision  in  the  charter  of  the  St.  Louis  and  South- 
eastern Railway  Company,  approved  March  10,  1869,  the  County  Court 
of  Hamilton  county,  on  the  eleventh  day  oi  June,  iS69,  subscribed  to 
the  capital  stock  of  the  latter  company  the  two  hundred  thousand  dol- 
lars which  had  been  voted  to  the  former  company.    The  St.  Louis  and 

DeHckson^  a  director  of  said  company,  by  the   state's   attorney    of  Hamilton 

residing  at  MeadvilUy  Craw/ord county ^  county  in  his  official  character  against 

Pennsylvania.*'     It  was  held  that  where  the    defendant    railroad   company,    to 

the  principal  office  of  the  corporation  compel  it  to  stop  its  trains  at  what  is 

is  without  the  state,  a  writ  of  alterna-  known  as  the  **  old  depot/*  in  McLeans- 

tive   mandamus  may  issue  from   the  boro,   the    county    seat   of    Hamilton 

county  where  its  works  are  situated,  county.   A  peremptory  mandamus  was 

and  to  be  served  on  a  director  residing  awarded  in  conformity  with  the  prayer 

in  an  adjoining  county.     Com.  v.  New  of  the  petitioner. 

York,  etc.,  R.  Co.,  138' Pa.  St.  58.  For  formal  parts  of  applications  for 

1.  Consult  the  title  Verifications.  mandamus,  generally,  consult  the  title 

8.  This  Petitioii  for  mandamus  is  based  Mandamus;  of  petitions  of  this  cfaarac- 

upon  the  facts  in  People  «/.  Louisville,  ter,   generally,  consult  the  title  Peti- 

etc.,  R.  Co.,  120  111.  53.   The  proceeding  tions. 
was  commenced  in  the  supreme  court 
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Southeastern  Railway  Company^  by  the  terms  of  its  charter,  was  author- 
ized to  construct,  maintain  and  operate  a  railway  from  a  point  on 
the  Mississippi  river  opposite  St,  Louis  to  Shawneetown^  on  the  Ohio 
river,  by  way  of  Mt,  Vernon^  McLeansboro  and  Equality. 

On  the  twetUy-sixth  day  of  March^  i86P,  the  legislature  passed  an 
act  incorporating  the  Evansville  and  Southern  Illinois  Railroad  Company y 
by  the  terms  of  which  that  company  was  authorized  to  construct 
and  operate  a  railway  from  McLeansboro^  Hamilton  county,  through 
the  towns  of  Enfield  and  Carmi^  to  the  state  line,  on  the  Big  Wabash 
river.  The  charter  of  this  company  authorized  the  counties  through 
which  the  road  should  run  to  make  donations  to  it,  upon  such  terms 
as  might  be  agreed  upon  between  it  and  the  said  counties.  (3  Pri- 
vate Laws,  p.  10.)  The  corporate  authorities  of  Hamilton  county, 
on  the  seventh  day  oi  Juney  iS70y  in  pursuance  of  the  provisions  of 
said  act,  and  in  conformity  with  an  affirmative  vote  of  a  majority  of 
the  electors  of  the  county,  cast  on  the  second  daiy  of  November y  iZ69y 
entered  into  a  contract  with  the  Evansville  and  Southern  Illinois  Rail- 
road  Companyy  whereby  the  county  agreed  to  donate  to  the  company^ 
upon  the  completion  of  the  road  and  the  running  of  trains  thereon^ 
the  sum  of  seventy-four  thousand  dollars  in  interest  bearing  bonds  of 
the  county.  This  donation,  by  the  terms  of  the  contract,  was  made 
upon  the  following  express  condition:  ''That  the  said  railroad  com- 
pany should  erect  and  forever  maintain  a  depot  for  passengers  and 
freight  at  McLeansborOy  within  the  corporate  limits  thereof,  and  not 
exceeding  one-half  mile  from  the  court-house  in  said  town,  and  that 
all  passenger  trains  running  upon  said  road,  whether  express  or 
otherwise,  should  stop  at  said  depot  to  receive  and  put  off  passengers, 
and  that  no  discrimination  should  ever  be  made  against  said  town  of 
McLeansborOy  or  any  person  or  persons  shipping  to  or  from  said 
town,  in  favor  of  any  other  point,  in  the  relative  charges  for  carrying 
either  freight  or  passengers  thereto  or  therefrom."  The  same  con- 
ditions were  imposed  by  the  vote  of  the  people  in  favor  of  the  dona- 
tion. It  was  also  stipulated  in  this  contract,  that  the  company 
might,  without  forfeiture  of  the  contract,  consolidate  with  other 
companies,  on  condition  that  the  rights  of  the  county  in  the  respects 
stated  should  be  fully  protected. 

On  the  twenty-first  day  of  February y  i87i,  the  said  company  was 
consolidated  with  the  St,  Louis  and  Southeastern  Railway  Companyy 
under  the  name  of  the  latter  company.  On  the  twelfth  day  of  May 
following,  the  County  Court  entered  an  order  of  record,  approving 
the  consolidation  of  the  two  companies,  upon  the  express  stipulation 
and  understanding,  as  set  forth  in  said  order,  ''that  nothing  therein 
contained  should,  in  any  wise,  affect  or  invalidate  any  of  the  duties, 
obligations  and  promises  to  the  county,  made  by  any  of  said  railroad 
companies  prior  to  said  consolidation,"  or  by  the  new  company  since 
the  consolidation.  The  roads  of  the  two  companies  thus  consoli- 
dated were  built  as  contemplated  by  their  respective  charters,  and 
the  two  hundred  thousand  dollars  subscription  was  paid  to  the  con- 
solidated company  in  instalments,  of  one  hundred  thousand  dollars 
each,  on  the  tweniy-third  day  of  October  and  the  twenty-eighth  day  of 
Novembery  i87i,  respectively.     On  tht  first  day  oi  January y  iS72y  the 
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county  delivered  to  the  consolidated  company  its  bonds,  amoonting 
to  thirty-seven  thousand  dollars,  in  full  payment  and  satisfaction  of 
the  donation  of  seventy-four  thousand  dollars  to  the  Evansville  and 
Southern  Illinois  Railrotui  Company^  the  remaining  Shirty-seven  thousand 
dollars  having  been  already  otherwise  settled  and  discharged  by  the 
county,  to  the  satisfaction  of  the  company.  The  entire  subscription 
and  donation  to  the  two  companies  were  fully  paid  and  discharged 
by  the  county.  Both  lines  of  the  consolidated  road  were  completed 
in  1 87^,  and  the  old  depot  in  question  was  located,  as  heretofore 
stated,  within  a  quarter  of  a  mile  of  the  court-house,  and  otherwise 
in  strict  conformity  with  the  conditions  upon  which  the  subscription 
and  donation  were  made  by  the  county  to  these  companies.  On  the 
first  day  of  December^  i8^P,  prior  to  any  of  the  foregoing  transac- 
tions, except  the  subscription  of  two  hundred  thousand  dollars,  the 
St,  Louis  and  Southeastern  Railway  Company  issued  its  bonds  to  the 
amount  of  two  million  two  hundred  and  fifty  thousand  dollars,  secured 
by  a  deed  of  trust  to  George  Opdyke  and  Philo  C.  Calhoun^  upon  the 
company's  road  and  its  appurtenances,  together  with  all  its  rights 
and  franchises.  After  its  consolidation  with  the  Evansville  and 
Southern  Illinois  Railroad  Company^  to  wit,  on  the  first  day  of  March^ 
iS71y  the  consolidated  company  issued  another  series  of  bonds, 
amounting  to  one  million  dollars,  secured  by  a  second  trust  deed  to 
the  same  trustees,  upon  the  road,  its  appurtenances,  etc. 

On  the  twenty-eighth  day  of  February ^  i87i,  the  company  consoli- 
dated with  the  Evansville^  Carmi  and  Padtuah  Railroad  Company^ 
whose  line  of  road  extended  from  Evansville^  and  formed  a  junction 
with  the  St,  Louis  and  Southeastern  railway  at  its  eastern  terminus  on 
the  said  Wabash  river.  Consolidations  were  subsequently  made 
with  other  companies  owning  lines  of  road  extending  into  the  states 
of  Kentucky  and  Tennessee,  On  each  consolidation,  a  new  series  of 
bonds  was  issued,  and  secured,  like  the  others,  by  deeds  of  trust 
upon  the  road.  Upon  a  bill  filed  by  the  bondholders,  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illinois^  on  the 
thirtieth  day  of  August,  iSSO,  rendered  a  decree  foreclosing  all  of  the 
above  mentioned  deeds  of  trust.  By  virtue  of  that  decree,  the  St. 
Louis  and  Southeastern  Railway  Company  consolidated,  together  with 
all  the  company's  property  rights  and  franchises,  was,  on  the  six- 
teenth day  of  November,  iS80,  sold,  at  public  outcry,  to  William  F. 
Whitehouse  and  Charles  W.  Opdyke,  as  representatives  of  the  bond- 
holders. 

On  the  twelfth  day  of  November,  iS80,  the  Southeastern  and  St, 
Louis  Railway  Company  was  organized,  under  the  general  laws  of  the 
state  of  Illinois,  ior  the  purpose  of  purchasing  and  operating  said 
railway,  which  purchase  was  consummated  on  the  twenty- seventh  day 
oi  January,  iSSl,  On  that  day,  Whitehouse  and  Opdyke,  purchasers 
under  the  decree,  conveyed  the  entire  road,  with  everything  per- 
taining to  it,  to  the  said  Southeastern  and  St,  Louis  Railway  Company, 
and  the  latter  company  thereupon  leased  the  same  to  the  Louisville 
and  Nashville  Railroad  Company,  the  present  defendant.  The  defend- 
ant is  now  operating  the  road  under  its  lease,  in  violation  of  the 
contracts  between  the  county  and  the  original  companies. 
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Wherefore  your  petitioner  prays  a  writ  of  mandamus,  directed  to 
the  said  Louisville  and  Naskviile  Railroad  Company ^  commanding  it 
forthwith  to  run  all  its  said  passenger  trains  to  and  into  the  said 
town  of  McLeansboro^  in  said  county  and  state,  and  there  to  stop 
said  passenger  trains  at  the  place  in  said  town  of  McLeansboro  com- 
monly known  as  the  "  old  depot "  for  the  purpose  there  of  receiving 
and  of  discharging  of  passengers,  and  for  such  further  orders  in  the 
premises  as  to  the  honorable  court  may  seem  fit  and  proper,  and 
justice  may  require,  etc. 

Daniel  Webster ^  State's  Attorney. 

(yerificaHon^y- 

e.  For  Mandatory  Iijimetlon  to  Enforce  Decree. 

APPUCATION  FOR  ORDEK  TO  SHOW  CAUSE  WHY  WRIT  SHOULD  NOT  I8SUB. 

Form  No.  64x0.* 

In  the  Supreme  Court  of  Iowa, 

The  State  of  lowa^  on  the  relation  of 
the  Attorney-General^  plaintiff, 

against  |>  Application  for  rule  to  show 

The  Iowa  Central  Railway  Company^  I  cause. 

defendant.  J 

Daniel  Webster^  attorney-general  of  the  state  of  lowa^  for  and  on 
behalf  of  said  state,  states  to  the  court  that,  on  the  twenty- seventh 
day  of  October^  i8^7,  a  decree  of  this  court  was  rendered  in  the  case 
of  the  State  of  Iowa  against  the  Central  Iowa  Railway  Company^  to 
which  the  attention  of  the  court  is  respectfully  directed,  and 
especially  to  that  part  of  said  decree  following: 

*'  And  it  is  further  ordered,  adjudged  and  decreed  that  the  said 
Central  Iowa  Railway  Company ^  its  officers,  agents  and  servants,  its 
successors,  assigns,  grantees  and  lessees,  and  each  and  every  thereof, 
are  directed  and  commanded,  until  otherwise  ordered,  to  forever 
maintain  and  operate  that  certain  piece  and  part  of  railroad  lying 
and  being  between  the  depot  buildings  in  Northwood^  lowa^  and 
Manly  function^  lowa^  and  will  run  its  and  their  trains,  engines,  cars^ 
both  passenger  and  freight,  according  to  regular  and  public  schedule 
time,  on  and  over  said  part  of  said  railroad,  giving  to  any  and  all  the 
public  desiring  to  travel  over  the  same,  and  to  ship  freight  over  the 
same,  the  accomodations  and  facilities  incident  to  and  usual  to  such 
desired  service,  and  will  maintain  and  operate  said  part  of  said  rail- 
road in  connection  with  its  other  road  extending  south  from  Manly 
Junction^  lowa^  to  Albia^  lowa^  and  without  unusual  and  unnecessary 
delays;  and  to  enforce  this,  the  /^r</ paragraph  of  this  decree,  both 
a  preventive  and  mandatory  writ  of  injunction  will  issue  at  any  time 
on  the  request  of  the  state  of  Iowa  or  its  attorney." 

1.  Consult  the  title  Vbhifications.  granted  as  asked,  the  court    holding 

S.  nil  affUoatioB  was  made  on  be-  that  the  decree  against  the  predecessor 

lialf  of  the  state,  and  is  based  upon  the  company  was  binding  on  its  successors, 

facts  set  out  in  State  v.  Iowa    Cent,  although  they  were  not  parties  to  the 

R.  Co.,  83  Iowa  721.    The  order  was  original  action. 
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That  the  said  defendant  herein,  t\it  Iowa  Centred  Railway  Company^ 
has  become  the  successor,  assignee,  and  grantee  of  the  Central  Iowa 
Railway  Company^  to  which  said  decree  was  directed,  and  as  such 
successor,  is  operating  said  line  of  railway  contrary  to  the  provisions 
of  said  decree,  and  a  violation  thereof,  and  is  disregarding  and  dis- 
obeying the  mandate  thereof. 

Wherefore,  Daniel  Webster^  attorney-general  as  aforesaid,  asks 
that  the  defendant  be  required  to  show  cause  why  it  should  not  obey 
the  mandate  and  order  contained  in  said  decree,  and  why  a  writ  of 
mandatory  injunction  should  not  issue  against  it  thereon,  and  that, 
upon  the  hearing  thereof,  an  order  be  made  requiring  the  defendant 
to  obey  said  decree,  and  that  a  writ  of  mandatory  injunction  be 
ordered  to  issue  against  the  defendant  to  enforce  said  decree. 

Daniel  Webster^  Attorney-General. 

(jyerificatian,Y 

d.  By  Jadgment  Creditor*  of  Constitaent  Corporation** 
(1)  To  Set  Aside  Transfer  of  Property. 

1.  See  the  title  Verifications.  scribers  to  the  stock  of  \\i& Conewangc 

8.  For  forms  connected  with  suits  by  &*  Clarion  R,  Co,  became  subject  to  all 

judgment  creditors,  generally,  consult  liabilities,  conditions  and  penalties,  in 

the  title  Creditors'  Suits.  the  same  manner  and  with  like  effect, 

8.  To    Enforce   Personal   liability   of  as  were  the  original  subscribers  to  the 

Btodkholders. —  The  bill  filed  by  judg-  stock  of  the  aforesaid  Clarion^  Makon- 

ment  creditors  of  constituent  corpora-  ing  ^  Pittsburgh  R,  Co,^  the  corporation 

tion   to  enforce    personal    liability  of  defendant,  and  that  the   amounts  for 

stockholders  of  consolidated   corpora-  which  the  several  stockholders  defend- 

tion  in  Hamilton  v.  Clarion,  etc.,   R.  ant  were  liable  were  as  set  forth  by 

Co.,  144   Pa.  St.  34,  averred  in   sub-  name  and  amount  in  the  bill,  including 

•tance  as  follows:  S,  S.  Jackson^  loo  shares,  ^,aoa;  R,  C. 

"  That  the  Mahcning  6*  Susquihanna  IVinslow^  //o  shares,  $7^*00;  Thomas  K. 
Railroad  Co,  was  incorporated  by  the  Litch,  300  shares,  $75,000. 
special  act  of  April  19, 1854,  P.  L.  (1855),  That  the  plaintiffs  were  creditors  of 
687,  and  that  on  or  about  November  aa^  the  corporation  defendant,  for  wages, 
i^8i^  the  Conewango^  Clarion  Railrotul  work  and  labor  done  and  materials 
Co,  was  duly  incorporated  under  the  furnished  as  follows:  George  C.  HamiU 
provisions  of  the  act  of  April  4,  1868,  ton^  judgment,  %4^oas,go^  interest  and 
r.  L.  62;  that  by  articles  of  agreement,  costs;  W,  A,  Irwin^  judgment,  $^.^, 
made  on  or  about  December  6,  i8(P/,  the  interest  and  costs;  Almon  B,  Hamilton^ 
said  railroad  companies,  by  virtue  of  judgment,  %S46,qOy  interest  and  costs; 
the  act  of  May  16,  1861,  P.  L.  702,  and  and  that  other  creditors  also  exist,  hold- 
its  supplement  of  April  10,  1869,  P.  L.  ing  large  claims  against  the  corporadon 
24,  were  merged  and  consolidated  into  defendant. 

one  company,  called  the  C/<2rt^;»,i9/'a^»-  That  writs  of  fieri  facias  had  issued 

ing  <5r*  Pittsburgh  Railroad  Company.  out   of   the   Court  of  Common  Pleas  of 

That  the   capital  stock  of   the  said  Warren  county,  upon  the  judgments  of 

Conewango  £r*  Clarion  R,  Co,  was  divided  George  C.  Hamilton  and  Almon  B,  Ham- 

into  ^0,000  shares  of  the  par  value  of  s7/^»,  and  had  been  returned  unsatisfied; 

%$o  each,  and  by  the  charter  thereof  that  the  said  corporation  defendant  was 

was  subscribed  for  by  certain  persons  wholly  insolvent  and  had  no  available 

named  in  the  bill,  among  whom  were  assets  other  than  the  amounts  due  upon 

S,  S,  Jackson^  100  shares;  R.  C  Wins-  its  capital  stock,  and  had  taken  no  steps 

low^  ISO  shares;   Thomas  K,  Litch^  joo  to  enforce  payment  from  the  s  tockhold- 

shares.  ers  defendant  of  their  unpaid  subscrip- 

That,  by  force  of  the  said   merger  tions,  or  of  so  much   thereof  as  was 

and  consolidation  and  of  the  statutes,  necessary  to  liquidate  its  indebtedness, 

such  of  the  defendants  as  were  sub-  Wherefore  they  pray: 
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Fomi  No.  64Z  z.> 

Ntw  York  Supreme  Court  —  County  of  Dutcness. 

Emory  Cole^  plaintiflF, 
against 

The  Milltrton  Iron  Company  y  The  National  Mining  Company 
of  Pawling y  George  S.  Frink  as  an  officer  and  trustee  of  the 
National  Mining  Company  of  Pawling^  The  Mercantile 
Trust  Company  cu  trustee  for  bondholders  of  said  Millerton 
Iron  Company  y  Charles  J,  Canda  cu  receiver  of  the  property  ^  > 
etCy  of  The  Millerton  Iron  Company ^  The  Dannemora  Iron 
Company y  The  Peninsular  Car  Company  ^  George  T  Wilson^ 
Louis  F.  Eatony  The  First  National  Bank  of  Amenia^  The 
First  National  Bank  of  Plattsburghy  Lucien  L,  Sheddon, 
Henry  Maurer^  Eugene  Kelleyy  and  William  H,  Chapman^ 
defendants. 
The  plaintiff  complains  of  the  defendants  and,  upon  information 

and  belief,  alleges  the  following  as  his  cause  of  action: 
I.  That  the  defendants  the  National  Mining  Company  of  Pawlingy 

I.  That  the  rights  of  the  parties  be  holders  were  subscribers  for  the  stock 

declared  in  the  premises.  of  one  of  the  prior  companies  merged 

3.  That  an  account  be  taken  of  the  and    consolidated,  and    that   as  such 

amounts  remaining  unpaid  upon  the  they  were  liable  to  the  extent  of  their 

capital  stock  of  the  corporation  defend-  subscriptions  unpaid, 

ant.  For  other  forms  relating  to  the  en- 

3.  That  an  assessment  be  levied,  in  forcement  of  the  personal  liability  of 
such  a  manner  and  form  as  this  court  stockholders  consult  the  title  Stock 
may  direct,  for  the  amounts  due  upon  and  Stockholders. 

the  subscriptions  aforesaid  of  the  stock-        1.  This  oomplaint  Is  ooidsdfroiii  the  reo- 

holders  defendant  respectively,  or  so  ord  in  the  case  of  Cole  t/.  Millerton  Iron 

much  thereof  as  may  be  necessary  to  Co.,  133  N.  Y.    164.     The  action   was 

pay  the  ascertained  debts  of  the  said  brought  by  the  plaintifiF,  a  judgment 

corporation  defendant,  and  that  there-  creditor  of  the  constituent  corporation, 

upon  the  said  stockholders  defendant  the  National  Mining  Company,  to  set 

may  be  decreed  to  pay  such  respective  aside  a  conveyance  made  by  it  of  all  its 

balances  so  as  aforesaid  assessed.  property  to  the  defendant,  the  consoli- 

4.  That  a  receiver  be  appointed  to  dated  company,  and  to  release  ^  said 
collect  and  receive  all  and  singular  the  property  from  the  lien  of  the  mortgage 
assets,  books,  papers,  and  other  prop-  executed  by  the  consolidated  corpora- 
erty  of  the  said  corporation,  and  also  tion  to  the  defendant,  the  Mercantile 
all  sum  or  sums  due  by  the  said  stock-  Trust  Company,  and  for  the  appoint- 
holders  defendant,  or  any  of  them,  for  ment  of  a  receiver,  etc.  On  appeal,  the 
their  unpaid  stock  subscriptions,  or  for  judgment  of  the  general  term  of  the 
any  balances  thereof,  or  such  part  or  supreme  court,  reversing  the  judgment 
parts  thereof  as  may  be  necessary  and  in  favor  of  the  defendants,  entered  upon 
sufficient  to  liquidate  the  ascertained  a  decision  in  the  court  at  special  term, 
indebtedness  of  the  said  corporation  was  affirmed,  the  court  holding  that  the 
defendant,  together  with  such  other  transfer  by  a  corporation  of  all  its  prop- 
powers  and  duties  as  the  court  may  erty  and  effects,  which  has  the  effect  of 
deem  just  and  equitable.  terminating  the  regular  business,  is  il- 

5.  That  such  other  and  further  relief  legal  and  not  a  consolidation  according 
be  granted  as  may  be  necessary  and  to  law. 

expedient."  For  the  formal  parts  of  complaints  or 

The  court  held  that  the  allegations  petitions,   generally,  consult  the    title 

of  the  bill  were  sufficient  as  against  the  (Complaints,  vol.  4,  p.  1019;  of  bills  in 

consolidated    company  and  entered  a  equity,  generally,  consult  the  title  Bills 

final  decree  according  to  the  prayer  of  in  Equity,  vol.  3,  p.  417. 
the  bill,  upon  the  theory  that  the  stock- 
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the  MilUrton  Iron  Compatiyy  the  Danmmora  Iron  Company^  and  the 
Mercantile  Trust  Company^  are  all  domestic  corporations  duly  organ- 
ized under  the  laws  of  the  state  of  New  York,  That  the  defendants 
the  First  National  Bank  of  Amema  and  the  First  National  Bank  of 
Flattshurgh  are  banking  associations,  duly  organized  under  and  in 
pursuance  of  the  laws  of  the  state  of  New  York  and  of  the  United 
States,  the  former  located  and  doing  business  in  the  town  of  Amenta^ 
Dutchess  county  and  state  of  New  York^  and  the  latter  being  located 
and  doing  business  in  the  village  of  Flattsburgh^  in  the  county  of 
Clinton  and  state  of  New  York\  that  the  defendant  the  Peninsular  Car 
Company  is  a  foreign  corporation  duly  organized  under  and  in  pursu- 
ance of  the  laws  of  the  state  of  Michigan. 

II.  That  the  said  plaintiff  resides  in  the  said  county  of  Dutchess. 

III.  That  on  or  about  the /rj/ day  of  October^  \ZS7^  this  plaintiff 
commenced  an  action  in  the  Supreme  Court  of  the  state  of  New  York^ 
in  Dutchess  county,  against  the  said  defendant  the  National  Mining 
Company  of  Pawling y  for  an  injunction  and  damages,  and  such  pro- 
ceedings were  duly  had  thereon  that,  on  the  fourteenth  day  of  July^ 
iSSSy  judgment  was  duly  rendered  and  entered  therein  for  an  injunc- 
tion as  prayed  in  said  action  and  for  damages  in  the  sum  of  two  thou- 
sand seven  hundred  and  seventy-Jive  doWaiTs;  and  for  which  sum,  together 
with  costs  as  duly  allowed  and  taxed  at  the  sum  of  two  hundred  and 
eighty-eight  dollars  and  seventy-four  cents,  making  together  the  sum  of 
three  thousand  and  fifty-seven  dollars  and  seventy-four  cents,  judgment 
was  duly  docketed  in  the  Dutchess  county  clerk's  office  on  Xht  four- 
teenth day  of  Jufyy  iS88.  That  an  execution  was  duly  issued  upon 
said  judgment  on  the  twenty-fourth  day  of  October ^  iSSS^  to  the  sheriff 
of  the  said  county  of  Dutchess^  that  being  the  county  in  which  are 
located  the  office  and  principal  place  of  business  of  the  said  National 
Mining  Company  of  Pawling^  being  the  defendant  in  said  execution, 
and  said  execution  has  been  returned  wholly  unsatisfied  and  the  said 
judgment  remains  wholly  unpaid  and  unsatisfied. 

IV.  That  at  the  time  of  the  commencement  of  the  said  action  the 
said  defendant  the  National  Mining  Company  of  Pawling  was  the 
owner  and  in  possession  of  rarious  parcels  of  real  estate  situate  in 
the  said  county  of  Dutchess^  and  of  leases,  minerals  and  mining  rights 
and  privileges  therein,  and  which  were  conveyed  to  it  by  deeds  as  fol- 
lows, to  wit:  (Jlere  was  set  out  description  of  the  conveyances.^  That  the 
said  defendant  the  National  Mining  Company^  at  the  time  aforesaid, 
was  the  owner  and  in  possession  of  a  certain  mineral  and  mining 
lease,  executed  by  and  between  Stephen  O.  Davis  and  Hannah  his 
wife,  of  the  one  part,  and  Cornelius  J.  Haight  of  the  other  part,  bearing 
date  December  i,  i870,  and  recorded  in  said  clerk's  office  in  book 
No.  i6o  of  Deeds,  on  page  319,  and  was  also  owner  and  in  possession 
of  a  large  amount  of  property,  consisting  of  ores,  machinery,  tools, 
materials,  goods,  chattels,  personal  effects  and  fixtures  situate  upon 
the  premises  described  in  the  foregoing  deeds  and  elsewhere. 

V.  And  the  plaintiff  further  shows  that  the  business  and  objects 
for  which  the  said  defendant  the  National  Mining  Company  of  Pawl- 
ing was  organized,  as  appears  by  its  certificate  of  incorporation,  was 
'*  the  mining  of  iron  ore  and  the  preparation  of  the  same  for  market, 
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and  the  selling  thereof  and  the  manufacture  of  iron,"  and  its  stock 
was  full  paid;  and  that,  on  or  about  the  tuHntieth  day  of  February ^ 
iS88j  in  disregard  of  the  said  lawful  business  and  objects  of  the  said 
corporation,  and  for  a  purpose  foreign  to  its  organization  and  in 
fraud  of  the  rights  and  interests  of  its  stockholders  and  creditors, 
among  whom  was  the  plaintiff,  upon  his  claim  in  the  said  action  then 
pending,  William  H,  Barnum^  since  deceased,  and  George  S,  Frink  as 
president  and  secretary  of  the  said  National  Afining  Company  of  Pawl- 
ingy  by  two  deeds  bearing  date  on  that  day,  did  sell,  assign,  transfer 
and  convey  unto  the  defendant  the  Millerton  Iron  Company  all  the 
real  and  personal  property  owned  and  possessed  by  the  said  National 
Afining  Company  of  Pawling^  for  the  expressed  consideration  of  two 
dollars  and  the  assumption  by  the  grantee  of  certain  debts  of  the 
said  National  Mining  Company  of  Pawling  \  that  the  said  deeds  of 
conveyance  included  all  the  property  of  every  kind  owned  by  the 
said  National  Afining  Company  and  left  the  said  corporation  wholly 
insolvent  and  caused  an  entire  suspension  of  its  lawful  business, 
which  has  ever  since  continued  and  still  continues,  being  now  more 
than  a  year;  that  the  purpose  and  results  of  the  said  alienation  of 
the  property  of  the  said  National  Afining  Company  were  well  known 
to  the  said  grantee  the  Millerton  Iron  Compar^^  the  said  William  H. 
Bamum  and  George  S,  Frink^  by  whom  the  same  was  made,  being 
also  officers  or  trustees  of  the  said  Millerton  Iron  Companyy  which 
said  company  was  then  insolvent. 

VL  And  the  said  plaintiff  further  shows  that,  at  a  meeting  of  the 
stockholders  of  the  said  Millerton  Iron  Company ^  duly  held  pursuant 
to  notice,  on  the  twenty-sixth  day  of  Deeember^  i8;S7y  the  capital  stock 
of  the  said  Millerton  Iron  Company  was  increased  from  one  hundred 
and  fifty  thousand  dollars  to  five  hundred  thousand  dollars,  in  ten  thou- 
x<»f^  shares  of  yf/^/V  dollars  each,  and  in  the  certificate  of  such  pro- 
ceedings and  increase,  duly  filed,  it  is  declared  that  the  "entire 
increase  of  three  hundred  and  fifty  thousand  dollars  shall  be  issued 
for  property  to  be  acquired  by  said  company  in  its  business." 
That  on  the  said  twentieth  day  of  February ^  iS88y  the  said  Millerton 
Iron  Company  acquired  by  purchase  and  conveyance  from  the  said 
Dutchess  Mining  Company  a  large  amount  of  real  and  personal  property 
and  minerals  and  mining  rights  for  the  expressed  consideration  of 
three  hundred  and  fifty  thousand  dollars  and  the  assumption  of  the 
debts  and  obligations  of  the  said  Dutchess  Mining  Company^  which 
property  the  plaintiff  believes  and  alleges  to  be  the  property  proposed 
to  be  acquired  by  and  in  consideration  of  the  issue  of  the  said  increase 
of  stock  made  and  declared  as  aforesaid. 

VII.  And  the  plaintiff  further  shows  that  on  or  after  the  said 
twentieth  day  of  February ,  i8<R5,  the  said  Millerton  Iron  Company  exe- 
cuted and  delivered  to  the  defendant  the  Mercantile  Trust  Company 
a  mortgage  upon  the  property  so  acquired  as  above  stated  from  the 
said  NcUional  Mining  Company  of  Pawling  (j&xct^t  that  part  mentioned 
in  subdivisions  S  and  9  of  clause  IV.  of  this  complaint),  and  upon  the 
property  so  acquired,  as  above  stated,  from  the  Dutchess  Mining  Com- 
pany^  and  u[>on  property  previously  acquired  by  the  said  Millerton 
Iron  Company  and  then  owned  by  it,  to  secure  bonds  of  the  said  last 
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named  company  to  be  issued  to  the  amount  of  two  hundred  and  fifty 
thousand  dollars,  which  said  mortgage  was  made  and  executed  by  and 
with  the  consent  of  the  holders  of  only  twenty-two  hundred  and  eighty- 
two  and  Si'lOO  shares  of  the  stock  of  said  Millerton  Iron  Company^ 
and  was  therefore,  as  plaintiff  is  advised  and  believes  and  alleges, 
unauthorized,  unlawful  and  void  for  the  reason  that  the  number  of 
shares  of  the  stock  of  said  company  so  consenting  is  less  than  two- 
thirds  of  the  whole  number  of  shares. 

VIII.  And  the  plaintiff  further  shows  that  an  action  has  been 
commenced  by  the  said  Mercantile  Trust  Company  for  the  foreclosure 
of  the  said  mortgage,  in  which  it  is  claimed  that  two  hundred  and 
twenty-five  of  said  two  hundred  and  fifty  bonds  were  duly  issued  for 
value;  but  the  plaintiff  is  informed  and  believes  and  alleges  that,  if 
said  mortgage  shall  be  held  to  be  valid,  not  more  than  twenty-five 
of  said  one  thousand  dollar  bonds  are  now  held  by  corporations  or 
persons  who  acquired  the  same  in  good  faith  and  for  value. 

IX.  And  the  plaintiff  further  shows  that  the  defendants  George  T. 
Wilson^  Louis  F,  Eaton^  the  First  National  Bank  of  Amenta^  the  First 
National  Bank  of  Piatt sburgh^  the  Dannemora  Iron  Company^  the  Pen- 
insular  Car  Company^  Henry  Maurer,  Eugene  Keltyy  William  H,  Chap- 
man^ and  Lucien  Z.  Sheddon  are  made  defendants  herein  as  judgment 
creditors  of  the  said  Millerton  Iron  Company^  having  liens  on  the 
property  of  the  said  last  named  company  but  subsequent  to  the  claims 
of  this  plaintiff  as  against  the  property  of  said  National  Mining  Com- 
pany so  transferred  as  above  shown  to  said  Millerton  Iron  Company^ 
and  said  Charles  J,  Canda  is  made  defendant  as  receiver  of,  etc.,  of 
the  property  of  said  Millerton  Iron  Company^  duly  appointed  in  said 
action  by  the  Mercantile  Trust  Company^  and  no  personal  claim  is 
made  as  against  any  of  said  defendants. 

Wherefore,  the  said  plaintiff  demands  judgment  in  this  action: 

1.  Canceling  and  setting  aside  and  declaring  void  and  of  no  effect 
the  alienation  of  the  property  of  the  National  Mining  Company  made 
by  the  said  William  H.  Barnum^  now  deceased,  and  George  S,  Frink,  to 
the  Millerton  Iron  Company  as  hereinbefore  set  forth. 

2.  Declaring  unauthorized,  unlawful  and  void  the  said  mortgage 
made  by  the  Millerton  Iron  Company  to  the  Mercantile  Trust  Company 
as  against  the  said  property  of  the  National  Mining  Company  of 
Pawling\  or,  if  the  same  shall  be  held  to  be  valid,  determining  what 
portion  of  the  bonds  of  the  said  Millerton  Iron  Company  are  entitled  to 
be  paid  therefrom  as  against  the  claim  and  right  of  this  plaintiff. 

3.  Sequestrating  the  said  property  of  the  defendant  the  National 
Mining  Company  of  Pawling^  and  directing  a  just  and  fair  distribution 
thereof,  and  of  the  proceeds  thereof  among  its  fair  and  honest  cred- 
itors in  the  order  and  in  the  proportions  prescribed  by  law  in  the  case 
of  voluntary  dissolution  of  a  corporation. 

4.  Enjoining  and  restraining  the  said  defendant  the  Mercantile 
Trust  Company  from  taking  any  further  proceedings  in  its  said  action 
as  against  the  said  property  of  the  NcUional  Mining  Company  of 
Pawling, 

5.  Appointing  a  receiver  herein  of  the  said  property  and  effects  of 
the  said  National  Mining  Company  of  Pawling^  and  directing  a  sur- 
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render  of  the  said  property  and  effects  to  him  by  the  above  named 
Charles  J,  Canda  as  receiver. 

6.  For  such  other  or  further  judgment  or  relief  as  to  this  court  may 
seem  just  and  agreeable  to  equity. 

Wtlliam  Downifig^  Attorney  for  Plaintiff. 

(2)  To  Subject  Property  to  Lien  and  Judgment  against 

Constituent  Corporation. 

FormNo.  64Z3.> 

In  the   Superior  Court  of    the  County  of  San  Diego^  State  of 
California, 

AlfredBlafiCyi^\2L\Ti\xft^  "j  Complaint  —  Action  to  subject  to 

against  1       a  lien  of  a  judgment  property 

The  Paymaster  Minifig  Company^  (       alleged   to  have  been  fraudu- 


defendant. 


lently  conveyed. 


Alfred  Blanc  y  the  plaintiff  in  the  above  entitled  action,  complain- 
ing of  the  Paymaster  Mining  Company^  the  defendant  in  said  action, 
alleges: 

I.  That  the  Esperanza  Company  is  a  foreign  corporation  doing  busi- 
ness in  the  territory  oi  Arizona.  That  in  February^  iSSjt,  it  became 
indebted  to  the  plaintiff  upon  two  promissory  notes,  one  for  the  sum 
of  one  th^msand doWaiTS  payable  on  demand,  and  the  other  for  the  sum  of 
Jhe  thousand doWaiTS  payable  on  the  twelfth  day  of  February^  iS8S;  that 
thereafter  the  said  Esperanza  Company  became  indebted  to  its  various 
stockholders,  and  a  pretended  assignment  was  made  of  all  its  prop- 
erty to  its  acting  managing  officer  and  agent,  one  Blaisdell^  for  the 
alleged  purpose  of  paying  the  debts  of  such  corporation,  and  that 
the  said  Blaisdell  made  a  pretended  sale  of  such  property  at  public 
auction,  at  which  sale  he  claims  to  have  become  the  purchaser  of  the 
tools,  machinery,  stamp  mills,  engines  and  boilers  belonging  to  said 
Esperanza  Company^  all  of  the  value  of  seventy-five  thousand  dollars,  at 
a  purely  nominal  sum,  to  wit,  the  sum  oi fifty  dollars. 

II.  That  thereafter,  the  said  Blaisdell^  together  with  the  principal 
officers,  agents  and  stockholders  of  the  said  Esperanza  Company^  pro- 
ceeded to  organize  the  defendant  company,  and  turned  over  to  it  all. 
of  said  property,  for  the  purpose  of  cheating  and  defrauding  plain- 
tiff and  other  creditors  of  the  Esperanza  Company,     That  the  said 

1.  The  oomplaint  in  this  aotion  is  based  apply  where  the  managing  agent  of 

upon  facts  set  out  in  Blanc  v.  Pay  mas-  the  insolvent  corporation  has  -iraudu- 

ter  Min.  Co.,  95  Cal.  527.      Defendant  lently  transferred  all  the  property  to  a 

interposed    a  demurrer  to  this   com-  new  corporation  without  consideration; 

plaint,  which  was  properly  overruled,  and  that  in  such  a  case  the  new  cor- 

On  appeal  it  was  held  that  the  com-  poration    will   be  held  liable  for  the 

plaint   stated  a  cause  of   action,  and  indebtedness  of  the  old  to  the  extent 

that  the  Esperanza  company  and  Blais-  of  the  value  of  the  property    receivefl 

deli  were  not  necessary  parties  to  the  without  consideration  from  it. 
actioo,  the  court  holding  that  while  a        For  formal  parts  of  complaints,  gener- 

creditor  ordinarily  must  have  recov-  ally,  consult  the  title  Complaints,  vol. 

ered    judgment    and    had    execution  4,  p.  1019;  of  bills  in  equity,  generally, 

returned     unsatisfied    before    he    can  consult  the  title  Bills  in  Equity,  voU 

resort  to  equity  to  reach  fraudulently  3,  p.  417. 
transferred  property,  the  rule  does  not 

5  E.  of  F:  P.  —  40.  ?35  Volume  5. 


641 8.  CORPORA  TIONS.  64 1 8. 

defendant  the  Paymaster  Mining  Company  was  so  organized  by  the 
said  Blaisdell^  the  officers  and  agents  and  stockholders  of  the  said 
Esperanza  Company y  with  the  view  of  taking  and  receiving  said  prop- 
erty as  a  part  of  its  plan  for  defrauding  the  creditors  of  the  Esper- 
anza Company^  and  particularly  the  plaintiff,  and  that  the  said  \ 
defendant  never  paid  any  consideration  whatever  for  said  property. 

III.  That  the  said  Esperanza  Company  has  heretofore  failed  and 
refused  to  pay  the  just  demands  of  the  plaintiff,  and  so  has  the 
defendant  herein,  its  alleged  successor,  although  plaintiff  has  made 
repeated  demands  upon  the  Esperanza  Company^  its  former  officers 
and  agents,  and  upon  the  defendant  herein,  the  Paymaster  Mining 
Company, 

Wherefore,  plaintiff  asks  judgment  that  the  pretended  sales  of  the 
said  Blaisdelly  the  defendant  herein,  be  declared  void;  that  it  be 
adjudged  that  the  said  defendant  company  holds  the  said  property 
charged  with  the  plaintiff's  claim  of  six  tA^usand  doWsLTS^  and  interest 
thereon  to  date,  together  with  the  costs  of  this  action ;  that  the  said 
property  be  sold  to  satisfy  the  sum  claimed  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  just. 

Alfred  Blanc,    - 

(yerifieation.y- 

e.  By  Trustee  of  Stoek  Asking  Instraetloiis* 

ANSWER  or  DIRECTORS  DENYING  INTENTION  TO  CONSOLIDATE. 

PprmNo.  641^.* 

In  the  Superior  Court. 
Norfolk^  ss. 

.   John  W,  Treadwell 
against 
The  Salisbury  Manufacturing  company  and 
{names  of  directors  of  said  Company). 

Answer. 

1.  The  said  defendants  admit  all  the  allegations  of  the  bill  previous 
to  the  statements  therein  as  to  the  intended  sale,  the  truth  of  which 
said  statements  they  deny. 

2.  The  defendants  admit  that  a  sale  of  the  property  of  the  Salisbury 
Manufacturing  Company  was  contemplated,  and  that  if  such  sale  could 
be  advantageously  and  satisfactorily  effected  they  intended  to  take  the 
necessary  legal  steps  to  close  and  wind  up  that  company  and  surrender 
their  charter. 

1.  Consult  the  title  Verifications.  corporation,  the  bill  also  seeking  to  re- 

8.  The  bUl  in  equity  in  Treadwell  v,  strain  the  corporation  from  making  such 

Salisbury  Mfg.  Co.,  7  Gray  (Mass.)  393,  sale.     It  was  held  that  a  trustee  could 

was  filed  by  the  executors  and  trustees  not  maintain  such  a  bill.     The  answer 

underthe  will  of  Thomas  Cordis  against  in  the  text  is  based  upon  the  facts  set 

the  defendant  and  its  directors,  to  ob-  out  in  that  case. 

tain  the  instructions  of  the  court  as  to  For  the  formal pwti  of  answers,  gener- 

their  duties  in  case   the    corporation  ally,  consult  the  title  Answers  in  Codb 

should  consummate  an  alleged  contem>  Pleading;  of  pleas,  generally,  consult 

plated  sale  of  all  their  property  to  a  new  the  title  Plbas. 
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3.  The  defendants  deny  that  the  said  property  could,  if  offered  at 
public  sale  or  thrown  upon  the  public  competition,  be  sold  for  more 
than  two  hundred  and  fifty  thousand  dollars. 

4.  The  defendants  deny  that  the  votes  of  the  company  were  illegal, 
and  aver  that  it  was  not  determined  that  the  same  persons  making  the 
same  as  directors  would  be  interested  as  stockholders  or  directors  in 
the  purchase  by  the  new  corporation,  though  it  was  possible  that  they 
might  be  such  stockholders  or  directors. 

5.  The  defendants  further  allege  that  the  votes  were  duly  passed 
after  notice  to  every  stockholder  and  were  legal  and  valid ;  that  on  full 
inquiry  and  on  consideration  of  the  various  modes  of  selling  and  dis- 
posing of  the  property  for  the  best  interests  of  all  the  stockholders, 
none  appeared  or  was  so  discreet  and  expedient  as  a  sale  of  the  real 
estate  and  fixtures  to  the  Salisbury  Mills  at  a  price  of  two  hundred  and 
fifty  thousand ^oWdiVS^  payable  in  stock  of  that  corporation,  and  that  the 
directors  had  therefore  opened  negotiations  for  such  a  sale,  but  had 
made  no  definite  or  binding  offer,  and  were  ready  and  desirous  to  sell 
on  the  best  terms  that  could  be  had ;  that  the  stockholders  and  direc- 
tors, in  all  their  proceedings,  had  acted  with  sound  discretion,  and  in 
good  faith  toward  every  stockholder,  and  for  the  best  interests  of  all, 
and  that  they  and  the  Salisbury  Mills  were  desirous  to  admit  every 
stockholder  in  the  old  corporation  to  take  and  hold  an  interest  in  the 
new  one,  to  any  extent  he  pleased,  but  that  was  and  would  be  left 
optional  with  him;  that  it  had  been  well  understood  ever  since 
February  lasty  by  all  the  stockholders,  that  the  stock  in  the  new  cor- 
poration would  be  to  a  very  large  extent  held  by  the  old  stockholders; 
that  by  means  of  the  establishment  of  such  new  corporation  additional 
capital  would  be  obtained,  which  could  be  had  in  no  other  way,  and 
that,  if  such  new  corporation  could  be  succcessfully  organized,  the 
existing  business  could  be  continued  without  interruption. 

6.  The  defendants  further  deny  that  the  court  has  jurisdiction  of  the 
bill  filed  herein;  or  that  the  corporation  had  surrendered  their  fran- 
chise or  had  offered  to  do  so,  or  had  done  any  act  necessarily  and  cer- 
tainly tending  to  or  initiatory  of  a  dissolution,  surrender  or  winding 
up.  That,  on  the  contrary,  they  aver  that  now  and  ever  after  the  sale 
that  subject  would  be  retained  wholly  in  the  control  and  at  the  discre- 
tion of  the  corporation,  on  a  view  of  the  ascertained  fitness  or  unfit- 
ness of  such  a  result;  that  the  corporation  were  solvent,  able  to  pay 
all  their  debts  and  have  a  surplus,  if  prudently  and  discreetly  con- 
ducted, and  if  the  administration  was  left  in  the  hands  of  a  majority 
of  the  stockholders,  acting  by  directors  in  whom  they  and  the  business 
community  have  confidence;  but,  that  if  the  administration  was  taken 
from  their  hands,  or  subjected  to  interference  or  control  of  others,  great 
inconveniences  and  sacrifices  must  result;  and  that  irreparable  mis- 
chief would  be  occasioned  to  all  persons  interested  in  the  company  by 
the  granting  of  an  injunction. 

7.  The  defendants  further  aver  that  it  was  not  their  intention  or 
purpose  to  hold  the  stock  as  a  corporation  in  another  corporation,  but 
to  make  a  sale  of  the  property  for  the  purposes  of  paying  the  debts  of 
the  corporation  and  ultimately  to  wind  up  their  affairs,  and  to  dis- 
tribute the  stock  obtained  among  the  individual  members,  if  they  will 
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accept  it,  otherwise  to  reduce  it  to  cash  and  distribute  its  value  among 
such  members;  and  that  they,  as  a  corporation,  did  not  procure  the 
charter  of  the  new  corporation,  nor  as  a  corporation  do  anything  in 
relation  thereto. 

8.  The  defendants  further  aver  that  it  was  their  purpose  after  such 
sale,  if  it  should  be  effected,  if  it  should  appear  expedient  and  needful, 
to  apply  to  the  legislature  or  to  this  court,  for  a  dissolution  of  the 
corporation,  according  to  law;  and  that  it  would  be  an  expedient  and 
just  act  toward  themselves  and  their  creditors  if  it  should  be  dissolved 
and  wound  up  and  that  the  legislature  or  this  court,  on  petition, 
might  order  the  same,  and  this  whether  any  new  corporation  had  been 
or  should  be  formed  or  not,  and  whether  the  contemplated  sale  should 
be  consummated  or  not. 

Jeremiah  MasoHy  Solicitor  for  Defendant 

f.  Upon  Causes  of  Action  Existing  against  Constituent  Corporation. 

(1)  On  Bonds.1 

Fonn  No.  64x4.* 

New  York  Supreme  Court  —  Kings  County. 

Maria  T.  Polhemus,  plaintiff, 

against 

The  Fitchburg  Railroad  Company^  defendant.^ 

The  plaintiff  above  named,  appearing  herein  by  Masten  &*  Nichols^ 
her  attorneys,  complains  of  the  above  named  defendant,  and  for 
cause  of  complaint  alleges  and  show^  to  the  court  as  follows: 

First  -I-  For  her  first  cause  of  action; 

I.  The  plaintiff  alleges  that  on  or  about  the  second  day  of  January^ 
1875,  the  Troy  and  Boston  Railroad  Company^  z,  corporation  created 
and  then  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
New  Vorky  made  and  executed  its  certain  promissory  note,  duebill  or 
coupon,  dated  on  that  day,  wherein  and  whereby  it  promised  to  pay  to 
the  holder,  or  bearer,  thereof  the  sum  of  thirty-five  dollars  on  the  first 
•day  oi  July^  i8<^7,  at  the  Bank  of  Commerce^  in  the  city  of  New  York 

1.  For  forms  in  actions  on  bonds  or  For  the  formal  purtf  of  complaints, 
"bills  and  notes,  generally,  consult  the  generally,  consult  the  title  Complaints, 
titles  Bonds  (Actions  on),  vol.  3,  p.  528,  vol.  4,  p.  1019;  of  Bills  in  Equity,  gen- 
and  Bills  and  Notes,  vol.  3,  p.  260.  erally,  consult  the  title  Bills  in  Equity. 

2.  This  oomplaint  Is  copied  from  tho  vol.  3,  p.  417. 

Tooord  in  the  case  of  Polhemus  v.  Fitch-  8.  Sued  by  Kew  Kamo.  —  Where  a  rail- 
burg  R.  Co.,  123  N.  Y.  502.  PlaintifiF  road  company,  after  the  execution  of 
company,  the  holder  of  bonds  of  the  promissory  notes,  is  consolidated  with 
Troy  and  Boston  Railroad  Company,  another  company  and  a  new  name  as- 
sued  the  defendant  to  recover  upon  sumed,  the  company  may  be  sued  by 
certain  interest  coupons,  on  the  ground  the  new  name.  Columbus,  etc.,  R.  Co. 
that  by  the  consolidation  of  the  Troy  v,  Skidmore,  69  111.  566. 
company  with  the  Fitchburg  company  4.  Tho  name  xA  the  oonstittient  oorpm- 
the  defendant,  as  a  new  corporation  tion,  against  which  the  cause  of  action 
by  force  of  consolidation,  assumed  lia-  arose,  must  be  stated.  Langbome  v. 
bility  upon  the  bonds.  Recovery  was  Richmond  City  R.  Co.,  (Va.  1894)  19 
properly  had  by  plaintiff,  which  was  S.  E.  Rep.  122. 
sustained  on  appeal. 
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That  said  promissory  note,  duebill  or  coupon  was  one  of  a  series  of 
one  hundred  such  promissory  notes,  duebills  or  coupons,  all  bearing 
even  date  and  similar  in  their  tenor,  except  as  to  the  respective  dates 
of  the  payment  thereof,  attached  and  annexed  to  a  certain  bond  or 
obligation  in  writing,  numbered /wo  hundred  and  seven/y,  dated  the  said 
second  day  oi  January^  i875,  at  the  city  of  Troy^  New  York^  and  duly 
made  and  issued  by  the  said  Tray  and  Boston  Railroad  Company. 
That  in  and  by  said  bond,  or  obligation  in  writing,  the  said  railroad 
company  promised  and  agreed  to  pay  the  holder,  or  bearer,  thereof 
the  principal  sum  of  one  thousand  dollars  on  the  first  day  of  /u/y^  in 
the  year  1924^  and  interest  thereon  at  the  rate  of  seven  per  centum 
per  annum,  to  be  paid  semiannually  on  the  first  days  of  January  and 
July  in  each  and  every  year,  on  presentation  of  the  aforesaid  promis-. 
sory  notes,  duebills  or  coupons  at  the  said  Bank  of  Commerce  in  the 
city  of  New  York. 

II.  This  plaintiff  further  alleges,  upon  information  and  belief,  that 
heretofore  the  Fitchburg  Railroad  Company  was  a  foreign  corporation^ 
created  and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
MasscLchusetts^  and  owning  a  line  of  railroad  which  formed  a  continu- 
ous line  with  the  line  of  railroad  owned  by  the  said  Troy  and  Boston 
Railroad  Company  \  that  on  or  about  the  twenty-sixth  day  oiMarch^ 
iS87f  the  said  Fitchburg  Railroad  Company  and  its  directors  and  the 
said  Troy  and  Boston  Railroad  Company  and  its  directors  made  and, 
entered  into  an  agreement  in  writing^  bearing  date  the  said  twenty^ 

1.  The  ooniolidatioii  agreement  referred  of  the  said  companies  shall  be  and  re- 

to  in  the  text  was  as  follows:  **  Articles  main  merged  and  consolidated  into  one 

of  Agreement   made   this  twenty-sixth  corporation  upon  the  following  terms. 

day  of  March^  A.  D.  eighteen  hundred  and  conditions: 

and  eighty-seven^  between  the  Fitchburg        i.  The  name  of  the  new  corporation 

RcUlrocui  Company^  a  railroad  corpora-  shall   be   The  Fitchburg  Railroctd  Com^, 

tion  duly  organized  under  the  laws  of  pany. 

the  State  of  Massac husctts^  and  by  the        2.  There  shall  be  a  Board  of  thirteen, 

Directors  of  said  Company  of  the  first  Directors  to  manage  the  affairs  of  the 

part,  and  the  Troy  and  Boston  Railroctd  consolidated  company,  and  the  follow- 

Company^   a  railroad  corporation  duly  ing-named    persons,    residing    at    the 

organized  under  the  laws  of  the  State  of  places  set  opposite  their  names,  shall 

New  York,  and  by  the  Directors  of  said  be  the  first  directors  and  officers  of  sucli 

Company  of  the  second  part.  consolidated  company,  to   wit:    (Here 

Witnesseth:  That  whereas,   the  said  was  listed  the  names  and  residences  o^  the^ 

companies   are  owners   and  operating  president,  secretary^  trecuurer  and  thirteen 

railroads  which  form  a  continuous  and  directors,) 

connected   line  of   railroad  with   each        3.  The  capital  stock  of  said  consoli- 

other,  extending  from  the  City  of  Troy  dated     corporation     shall,     until     the 

in  the  State  of  New  York,  to  the  City  of  amount  thereof  shall    be  changed  ac- 

Boston  in  the  State  of  Massachusetts,  and  cording  to  law,  consist  oi  fifteen  million 

partly  within  and  partly  without  each  one  hundred  and  ninety-four  thousand  six 

of   said  States,  and   partly   within   the  hundred   dollars  {%is*zg4^6oo),  divided. 

State  of  Vermont,  and  desire  to  merge  into  shares  of  one  hundred  dollars  ($700)- 

and  consolidate  the  capital  stock,  fran-  each,  to  be  issued  as  below  set  forth, 

chises  and  property  of  said  companies  Of  this  amount  of  capital   stock,   one 

pursuant  to  law;  now  therefore,  in  con-  hundred  and  one  thousand  nine  hundred" 

sideration  of  the  premises  and  of  the  and  forty-six  (ioi,g46)  shares  shall  be: 

agreements  of    each    party    with    the  preferred  stock,  entitled  to  the  same  pre- 

other,  it  is  hereby  agreed  that  upon  and  ferences  and  priority  (except  as  herein: 

after  the   third  day  of  May  next,   the  below  set  forth)  as  the  present  preferred 

capital  stock,  franchises  and  property  sx.oc)Lot  Xh^  Fitchburg  Rat Irocul  Company^ 
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sixth  d^y  oiMareh^  iS87,  and  providing  for  a  consolidation  of  the  said 
two  corporations  from  and  after  the  Mrd  day  of  May,  iS87,  pursuant 
to  the  laws  of  the  state  of  ^tw  York;  that  said  agreement  was  after- 
ward duly  adopted  by  the  stockholders  of  the  said  corporations  in 
form  and  manner  as  required  by  the  laws  of  the  state  of  JV^w  York, 
and  thereafter  said  agreement,  with  the  certificates  required  by  the 
laws  aforesaid,  was  duly  filed  in  the  office  of  the  secretary  of  state  of 
the  state  of  iWxe/  York\  that  thereby  pursuant  to  such  agreement  the 
said  two  corporations  became  and  were  consolidated  into  one  corpora- 
tion, to  be  known  by  the  name  of,  and  which  is  the  defendant,  the  Fitch- 
hurg  Railroad  Company;  that  pursuant  to  said  agreement  all  the  capital 

and  fifty  thousand  {^0,000)  shares  shall .  erty;  which  said  above  mentioned  iJkra 
be  common  stock  with  the  same  rights,  thousand  three  hundred  and  thirty-three 
powers  and  privileges  as  the  present  sharesof  stock  or  so  much  of  the  same  as 
common  stock  of  ^^Fitc^burg  Railroeid  is  not  in  the  judgement  of  said  directors 
Company,  required  for  the  purposes  of  said  trust, 
4.  The  capital  stock  of  the  present  shall  be  distributed  to  the  said  stock- 
Fitchhurg  Railroad  Company  shall  upon  holders  of  the  Troy  and  Boston  Railroad 
such  consolidation  be  and  become  Company  pro  rata  as  in  the  distribution 
thereby  capital  stock  of  the  new  cor-  of  the  above  mentioned  ten  thousamd 
poration,  share  for  share,  and  of  the  shares  of  stock,  and  all  shares  of  stock 
same  kind  as  to  preference  as  the  same  when  distributed  shall  entitle  those  who 
now  is:  The  capital  stock  of  the  Troy  shall  receive  them  to  all  dividends 
and  Boston  Railroad  Company  shall  be  thereon,  which  shall  have  been  de- 
surrendered  and  extinguished  and  the  clared  on  the  other  preferred  stock  of 
certificates  therefor  canceled,  and  there  the  new  or  consolidated  company,  sub- 
shall  be  distributed  and  delivered  to  ject,  however,  to  such  deductions  there- 
the  shareholders  of  the  Troy  and  Boston  from  and  agreements  in  relation  thereto 
Railroad  Company  at  the  time  of  such  as  are  hereinafter  contained  or  provided 
consolidation  or  within  a  reasonable  for:  No  part  of  such  shares  so  held  in 
time  thereafter,  having  regard  to  the  trust  shall  be  sold  to  pay  any  such 
transaction  of  the  necessary  business,  claims  against  the  Troy  and  Boston  Rail* 
certificates  for  ten  thousand  shares  of  road  Company  until  after  the  trustees, 
the  preferred  capital  stock  of  the  new  provided  for  in  the  eighth  article  of  this 
or  consolidated  company,  of  the  same  agreement,  shall  have  had  reasonable 
kind  and  character,  except  as  is  herein  notice  to  pay  the  same,  and  if  the  same 
below  set  forth,  as  the  preferred  stock  of  shall  not  be  paid  by  said  trustees,  upon 
the  present  Fitchburg  Railroad  Company \  such  notice,  the  shares  so  held  in  trust 
such  shares  shall  be  distributed  to  the  or  such  part  thereof  as  is  necessary  for 
shareholders  of  the  Troy  and  Boston  that  purpose  shall  be  sold  at  public  or 
Railroad  Company  pro  rata  according  to  private  sale  and  without  further  notice, 
the  number  of  shares  held  by  them  at  and  the  proceeds  applied  to  the  liquida- 
the  time  of  such  consolidation;  there  tion  of  any  of  said  claims.  In  case  of 
shall  also  be  issued  and  held  by  the  shares  remaining  to  be  distributed  to 
said  new  or  consolidated  company  three  the  shareholders  of  the  Troy  and  Bos* 
thousand  three  hundred  and  thirty-three  ton  Railroad  Company  after  all  have  been 
shares  of  the  said  preferred  capital  distributed  and  delivered,  which  can 
stock  of  said  company,  which,  or  such  be  done  by  the  delivery  of  full  shares 
portions  of  the  same  as  the  directors  of  in  the  manner  hereinbefore  'provided 
the  consolidated  company  may  at  any  for,  the  treasurer  of  the  new  or  consoli*- 
time  deem  necessary,  shall  be  held  by  dated  company  shall  sell  the  same  at 
it  in  trust   for  the  shareholders  of  the  open   sale,  and  the   proceeds  of  such 

Troy  and  Boston  Railroad  Company^  but  sale   shall   be  apportioned,  distributed 

as  an   indemnity  to  the  consolidated  and   paid   to  the   shareholders  of  the 

company     against     any    outstanding  Troy  and  Boston  Railroad  Company  jk\ 

claims  against    or    liabilities  of    said  the  time  of  said    consolidation,   with 

Troy  and  Boston  Railroad  Company  yrhich.  any  dividends  payable  to  shareholders 

said  new  company  shall  be  compelled  of  the  Troy  and  Boston  Railroad  Com* 

to  pay  for  the  protection  of  its  prop-  pany  thereon,  so  that  all  stockholders 
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stock,  property  and  franchises  which  ^^ere  of  the  said  Tr&y  and  Bos* 
ton  Railroad  Company  have  been  transferred  and  surrendercfd  to,  and 
are  now  held  by,  the  defendant,  the  FiUhburg  Railroad  Compafly\ 
that  said  defendant,  in  and  by  said  agreement  and  act  of  consolida- 
tion, undertook,  covenanted,  promised  and  agreed,  and  under  and  by 
virtue  of  the  laws  of  the  state  of  New  F/^r^  authorizing  such  consoli- 
dation became,  was  and  is  obliged  to  pay  said  bond  and  the  interest 
thereon,  and  to  pay  said  promissory  note,  duebill  or  coupon  which 
became  due  and  payable  on  the  first  day  oi  July^  i8^7,  as  aforesaid. 
III.  That  this  plaintiff,  after  the  issue  of  said  bond  or  obligation 
in  writing,  as  aforesaid,  for  value  purchased  the  same,  and  became 

of  the  Troy  and  Boston  Rcdlrocut  Com-  millioH  dollars  and  interest  at  four  per 

pany  shall  share  alike  pro  rata  accord-  cent,  per  annum,  shall  be  used  for  the 

ing  to  their  holdings  of  the  shares  of  payment  of  the  bonds  of  the  Troy  and 

the   capital   stock  of  said  last  named  Boston  Railroad  Company^  secured  by  a 

company  in  the  capital  stock  of  the  new  mortgage  bearing  date  the  gth  day  of 

or   consolidated    company    so    far  as  November^    187^;    not  more    than    two 

practicable,  by  full  shares  and  for  frac-  hundred  and  fifty  thousand  dollars  and 

tional  parts  of  shares  in  the  amount  of  interest  at  four  per  cent,  per  annum, 

proceeds    representing  the    fractional  shall  be  used  for  the  payment  of  the 

parts  of  shares.  bonds  of  the  Troy  and  Boston  Railroad 

5.  The  by-laws  of  the  present  Fitch-  Company^  secured  by  a  mortgage  bear- 
hirg  Railroad  Company ^  except  so  far  as  ing  date  the  26th  day  oijuly^  i8<K?;  and 
the  same  may  be  inconsistent  with  this  the  residue  of  said  three  millions  of  dol- 
agreement,  or  with  the  provisions  of  lars  and  interest  shall  be  used  by  said 
law,  shall  constitute  the  by-laws  of  the  trustees  for  the  payment  of  the  in- 
consolidated  corporation  until  legally  debt^dness  of  the  Troy  and  Boston  RaiU 
thanged,  and  the  officers  and  agents  of  road  Company  other  than  that  secured 
ih^'ptts^fitFitchburg Railroad  Company ^  by  said  mortgages:  said  Troy  and  Bos- 
together  with  th6  addition  of  three  to  ton  Railroad  Company  agrefe^  that  said 
the  present  Board  of  Directors  as  here-  sum  of  three  millions  of  dollars  and  in- 
htbefore  provided,  shall  constitute  the  t^rest  shall  be  sufficient  to  pay  and 
officers  and  agents  of  the  consolidated  discharge  all  the  indebtedness  of  the 
corporation  until  others  are  chosen  in  said  Troy  and  BostoH  Railroad  Company 
their  places,  and  the  directors  shall,  at  the  timie  of  the  consolidation,  Whether 
until  otherwise  provided,  be  chosen  by  absolute  or  contingent,  and  if  said  new 
ballot  at  the  annual  meeting  of  the  or  consolidated  company  shall  be  ob- 
•tockholders    on    the   last  Tuesday  of  liged  to  pay    any    sum   or  sums    on 

Januarv  of  each  year.  account  of  said   indebtedness,  or  the 

6.  Tne  new  or  consolidated  company  interest  thereon  over  and  above  said 
shall,  upon  the  order  or  request  of  the  sum  of  three  miliums  of  dollars  and  in- 
trustees  hereinafter  provided  for,  fur-  terest  as  above  stated,  said  new  or  con- 
nish  the  sum  of  three  millions  <^/ dollars  solidated  company,  after  exhausting 
with  interest  at  four  per  cent,  per  the  indemnity  hereinbefore  provided 
annum,  from  the  date  of  consolidation,  for  by  sale  of  stock  held  in  trust,  shall 
of  which  sum  not  more  than  seventy-five  retain  from  the  dividends  upon  the 
thousand  five  hundred  dollars  and  in-  shares  of  stock  distributed  to  the 
terest  at  four  per  cent,  per  annum,  shareholders  of  the  Troy  and  Boston 
shall  be  used  for  the  payment  of  the  Railroad  Company^  a  sufficient  sum 
bonds  of  the  Troy  and  Boston  Railroad  to  make  good  and  repay  the  amount  so 
Company^  secured  by  a  mortgage  bear-  paid  over  and  above  said  sum  of  three 
ing  date  the  ^ddzyoijune^  185/;  not  millions  of  dollars,  and  interest,  and 
more  than  one  million  five  hundred  thou-  the  proceeds  of  said  trust  stock  and  its 
sand  dollars  and  interest  at  four  per  dividends.  The  said  new  or  consoli- 
cent.  per  annum,  shall  be  used  for  the  dated  company  shall,  at  the  election  of 
payment  of  the  bonds  of  the  Troy  and  such  of  the  stockholders  of  the  securi- 
Boston  Railro€ul  Company^  secured  by  ties  of  the  Troy  and  Boston  Railroad 
a  mortgage  bearing  date  the  ytk  day  Company  as  may  on  or.  before  the  ist 
of  September,  ^^74'*  i^ot  more  than  one  day  oijuly  nexii  in  writing   request^ 
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and  she  is  now  the  lawful  holder  and  owner  thereof,  and  by  reason 
thereof  became  and  she  is  now  the  lawful  holder  and  owner  of  said 
above  mentioned  promissory  note,  duebill  or  coupon. 

IV.  That  on  tht  first  day  oi/uly^  i8^7,  the  plaintiff  presented  said 
promissory  note,  duebill  or  coupon  at  the  Bank  of  Commerce  in  the 
city  of  New  York^9J\6,  demanded  payment  thereof,  which  was  refused. 

V.  That  no  part  of  said  promissory  note,  duebill  or  coupon  has 
been  paid,  and  the  defendant  wholly  neglects  and  refuses  to  pay  the 
same. 

Second.  For  her  second  cause  of  action:  (^Then  followed  other  causes 
of  action  with  similar  allegations  counting  upon  the  other  notes ^  duebiUs  or 
coupons,) 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 

issue  and  deliver  bonds  of  the  new  or  Troy  and  Boston  Railroad  Company^  and 
consolidated  company  in  exchange  at  for  such  purposes  may  use  the  name 
par  for  each  of  the  bonds  of  the  Troy  and  agencies  of  the  new  company  so 
and  Boston  Railroad  Company^  held  bv  far  as  is  required  by  or  convenient  for 
them  at  the  time  this  agreement  shall  such  trustees.  Trustees  dying  or  re> 
go  into  effect  as  the  bona  fide  owners  signing  may,  in  the  discretion  of  the 
of  the  same,  such  bonds  to  be  payable  survivors  or  remaining  trustees,  be  re- 
in twenty  years  from  the  date  thereof,  placed  by  choice  of  the  remaining 
and  to  bear  interest  at  the  rate  oi  four  trustees  from  among  the  former  share^ 
per  cent,  per  annum,  payable  semi-  holders  of  the  Troy  and  Boston  RaiU 
annually.  road  Company. 

7.  In  consideration  of  the  sums  re-  9.  Whenever  the  consolidation  shall 

quired  to  be  expended  upon  the  Troy  have  been  effected  under  the  provisions 

and  Boston  Railroad  Company* s  railroad,  of    this  agreement,    the  stock  of  the 

the   shares   herein   agreed   to   be   dis-  Troy  and  Boston  Railroad  Company  s\i93\ 

tributed   and  delivered   to  the  share-  cease  to    have  any   voting  power  or 

holders  of  the  Troy  and  Boston  Railroad  participation   in  profits   or  dividends. 

Company  shall  be  entitled  to  the  same  and  shall    have    no  vitality    or  value 

rights  as  the  preferred  stock  of  the  except  to  preserve  the  rights  of  credit- 

Sitchburg  Railroad  Company^  excepting  ors  and  liens  upon   its  property,  or  to 

that  for  and  during  the  term  of  four  dose  up  the  affairs  of  the  Troy  and  Bo9^ 

years  from   the  date  of  said   consoli-  ton  Railrotul  Company,  smd  for  the^pur- 

dation  such  shares  shall  receive  only  pose    of    exchange,    as  aforesaid,   for 

ihree^fifths  of  the  amount  of  dividend  stock  of  the  new  or  consolidated  com- 

ipaid    upon    the    remaining    preferred  pany,  and  no  more  stock  of  the  Troy 

:8tock    in   said    new  and  consolidated  and  Boston  Railroad  Company  shall  be 

icompany,  and  for  and  during  the  next  issued,  and  the  stock  books  of  the  Troy 

succeeding /(71/r  years  thereafter  shall  and  Boston  Railroad  Company  shall  be 

receive  onXy  four. fifths  of  the  amount  closed,  except  for  the  purpose  of  effect- 

of  dividend  paid  upon  such  remaining  ing  or  facilitating  said  exchanfi;e. 

preferred  stock.  10.  Whenever  this  consolidation  takes 

:    8.  Said  sum  of  three  millions  of  ^oV  effect  such  new  or  consolidated  com- 

lars  and  interest  in  cash  or  bonds  as  pany  shall   thereupon  and    thereafter 

hereinbefore  provided  for,  shall  be  paid  have,  hold,  possess  and  enjoy  all  the 

upon   the  order  of    the  persons  con-  rights,  privileges,  exemptions  and  fran- 

stituting  the  directors  of  the  Troy  and  chises,  and  all  the  property,  real,  per- 

Boston  Railroad  Company  at  the  time  of  sonal  and    mixed,    claims,   debts  and 

such  consolidation,  as  trustees  for  the  demands  subject  to  the  terms  of  this 

hew    and    consolidated    company   for  agreement  then  had  or  held  by  either 

whom  the  treasurer  of  the  new  com-  party  hereto,  and  shall  be  subject  to  all 

pany,  for  the  time  being,  shall  act  as  the    duties,    obligadons,    restrictions, 

treasurer,  and  they  shall  also  have  con-  disabilities,    debts    and    liabilities    to 

fided  to  them  the  settlement,  prosecu-  which  either  party  hereto  is  then  sub- 

tion  and  collection  of  all  claims,  debts,  ject,  excepting  so  far   as  the   coosoli- 

bills,  notes,  rents,  accounts  and  things  dated  company   is   not   liable  for  the 

in  action, outstanding  for  or  against  the  mortgages  of  the  Troy. and  Boston  RaiU 
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for  the  sum  oithree  hundred  and  fifty  ^oVizx^^ '9i\\3[i  interest  on  the 
sum  of  one  hundred  and  seventy-five  dollars  from  the  first  day  of  July^ 
iS87y  and  on  the  sum  of  ane  hundred  and  seventy-five  dollars  from  the 
first  ^2j  oi  January^  iS88y  besides  the  costs  and  disbursements  of 
this  action. 

Masten  6*  Nichols^  Attorneys  for  Plaintiff, 
Office  and  postoffice  address, 
No.  IJfi  Broadway y  New  York  City. 
{Verification.y- 

(2)  On  Judgment.* 

Form  No.  64x5.' 

In  the  Circuit  Court  of  La  Salle  County, 
January  Term,  i8P5. 
State  of  Illinois^        )      . 
County  of  La  Salle.  J  ^^^ 
Mary  Z.  Ashlings  as  administrator  of  the  estate  of  Edward  W.  Ash'- 

road  Company^  and  bonds  and  interest  ments,    generally,    consult    the    title 

secured  thereby,  according  to  the  pro-  Judgments. 

▼isions  of  section  5  of  chapter  917  of  Ctoniideration  need  not  be  averred  or 
the  laws  of  the  state  of  New  York,  proTod,  where  a  judgment  creditor  sues- 
passed  in  1869.  a  consolidated  company  on  a  judgment 
II.  After  the  consolidation  shall  obtained  against  a  constituent  corn- 
have  been  complete  and  effectual,  each  pany.  It  is  sufficient  if  it  appear  by 
of  said  railroad  companies,  parties  proper  averment  that  the  judgment  was 
hereto,  shall  continue  only  for  the  pur-  obtained  for  work  and  labor  performed, 
pose  of  perfecting  said  consolidation  and  that  it  has  not  been  satisfied.  St. 
and  preserving  the  rights  of  all  creditors  Louis,  etc.,  R.  Co.  v.  Miller,  43  111.  199. 
and  liens  upon  property,  and  doing  all  8.  This  declaration  is  baaed  upon  Xi» 
such  acts  and  things  as  may  be  neces-  fiuits  set  out  in  Chicago,  etc.,  R.  Co.  v. 
sary  therefor,  and  in  closing  up  its  out-  Ashling,  160  111.  375.  The  plaintiff,  as 
standing  affairs,  and  shall  do  aU  things  administratrix,  brought  suit  against  the 
and  execute  all  such  transfers,  convey-  Chicago  and  St.  Louis  Railroad  Com* 
ances  and  assignments  as  the  consoli-  pany  to  recover  damages  for  an  alleged 
dated  corporation  may  deem  necessary  negligent  killing  of  her  intestate.  After, 
or  expedient  to  vest  in  itself  any  prop-  ward,  and  before  judgment  against  the 
erty  or  estates,  rights  or  claims,  except  St.  Louis  Company  was  rendered,  but 
as  aforesaid,  which  do  not  vest  in  it  by  while  suit  was  pending,  said  company 
virtue  of  these  articles.  consolidated  with  the  Santa  Fe  Com- 

12.  This  agreement  shall  be,  accord-  pany.       After     judgment     recovered 

ing  to  law,  submitted  to  the  stockhold-  against  the  St.  Louis  Company,  plain- 

ers  of  each  of  the  companies,   parties  tiff  brought  her  action  against  the  de- 

hereto,  and  when  duly  adopted  by  the  fendant,  the  Santa  Fe  Company.     The 

respective  companies,  shall  become  ef-  judgment  in  favor  of  the  plaintiff  was 

fectual,  and  the  same,  or  a  copy  thereof,  affirmed  in    the  appellate  court,   and 

shall  be  filed  pursuant  to  the  statutes  subsequently  in  the  supreme  court,  the 

in  such  case  made  and  provided.  court  holding  that  a  consolidated  com- 

In  witness  whereof,  the  Directors  of  pany  is  not  relieved  from  liability  upon 

the  said   Fitchburg  Railroad   Company  a  judgment  rendered  against  one  of  its 

and  the  Directors  of  the  Troy  and  Bos*  constituent  corporations  after  the  con- 

ton  Railro€ul  Company   have  executed  solidation  upon  a  cause  of  action  accni> 

these  presents  and  affixed  the  corporate  ing  before  the  consolidation. 

seal  0/ each  company."    (Signatures  and  For  formal  parts  of  declarations,  gen- 

corporate  seals.)  erally,  consult  the  title  Declarations; 

1.  See  the  title  Verifications.  of  complaints,  generally,  consult  the 

t.  For  forms  in  actions  upon  judg-  title  Complaints,  vol.  4,  p.  1019, 
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ling^  deceased,  plaintiff,  by  Oliver  Ellsw0rth^  her  attorney,  complains 
of  the  ChicagOy  Santa  Fe  and  Calif orma  Railway  Company^  defendant, 
of  a  plea  of  debt:  For  that  whereas,  the  plaintiff,  in  the  May  term  of 
the  said  Circuit  Court,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one^  to  wit,  on  the  seventh  day  of  May  in  the  same 
year,  by  the  consideration  and  judgment  of  the  said  Circuit  Court, 
recovered  against  the  said  Chicago  and  St,  Louis  Railway  Company y  in 
a  certain  action  of  trespass  on  the  case,  the  sum  oi  five  thousand  one 
hundred  and  eighty-three  dollars  and  eighty-five  cents  damages,  and  also 
the  costs  of  plaintiff  in  that  behalf,  taxed  at  the  sum  of  one  hundred 
dollars,  whereof  the  said  Chicago  and  St.  Louis  Railway  Company  was 
convicted,  as  by  the  record  thereof,  remaining  in  the  said  court,  more 
fully  appears ;  said  judgment  still  remains  in  force. 

And  the  Chicago  and  St.  Louis  Railway  Company  was  duly  consoli- 
dated with  the  said  Chicago^  Santa  Fe  and  California  Railway  Company^ 
a  corporation  then  existing  under  the  laws  of  the  state  oilllinoisy  and 
the  defendant  in  that  suit,  under  the  statutes  of  the  state  of  Illinois^ 
and  thereby  became  part  and  parcel  of  the  said  Chicago^  Santa  Fe  and 
California  Railway  Company,  the  defendant,  and  incorporated  there- 
with, and  that  the  two  companies  became  one  company  under  the 
name  of  the  Chicago,  Santa  Fe  and  California  Railway  Company  \  that 
said  consolidated  company,  the  Chicago,  Santa  Fe  and  California  Rail* 
way  Company,  the  defendant,  by  reason  of  said  consolidation,  became 
liable  for  all  the  debts  and  liabilities  of  the  said  Chicago  and  St.  Louis 
Railway  Company,  existing  or  accrued  prior  to  such  consolidation, 
among  which  was  the  judgment  hereinbefore  recited ;  that  the  lia- 
bility against  the  Chicago  and  St.  Louis  Railway  Cotnpafty  accrued  on 
the  twenty-third  day  of  February,  iS86.     An  action  was  commenced 
against  said  company  prior  to  said  consolidation,  to  wit,  on  the  sixth 
day  oi  June,  iSS6:  Yet  the  defendant  herein,  the  Chicago,  Santa  Fe  and 
California  Railway  Company,  has  not  paid  to  the  plaintiff  the  said  sums 
of  money  so  by  her  recovered  as  aforesaid,  altogether  amounting  to 
the  sum  of  five  thousand  two  hundred  and  eighty-three  dollars  and  eighty- 
five  cents,  or  any  part  thereof,  but  refuses  so  to  do,  to  the  damage  of 
the  plaintiff  of  five  thousand  three  hundred  and  eighty-three  dollars  and 
eighty-five  cents;  and  therefore  she  brings  her  suit,  etc.    And  the  said 
plaintiff  brings  into  court  here  the  letters  of  administration  to  her 
granted  by  the  County  Court  of  the  said  county  of  La  Salle,  which 
gives  sufficient  evidence  to  the  said  court  here  of  the  grant  of  ad- 
ministration of  the  said  estate  to  the  said  plaintiff,  etc. 

Oliver  Ellsworth,  Plaintiff*s  Attorney. 

(8)  On  Mortgage.^ 

COMPLAlKt   IK   FORECLOSlJIt^ 

Fontf  No.  64x6.' 

1.  For  forms  connected  with  the  en-  set  out  in  Eaton,  etc.,  R.  Co.  v.  Hunt, 
forcement  of  mortgage  liens,  gener-  ao  Ind.  459.  The  court  held  in  that 
ally,  consult  the  title  Forkclosurk  op  case  that  the  Ohio  company  having  ac- 
Mortgages.  quired  title  to  the  road  in  Indiana  after 

2.  Tldtooaipkiiif  iilMM«ittyNitlM*fiMiti  the  execution  of  said  two  mortgages, 
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State  of  Indiana^ )           Wayne  Circuit  Court. 
Wayne  County.     )  ^^-    Term,  18 — 

John  Hunt  and  (naming  the  ot?ur  plaintiff s\  plaintiffs, ' 

against 
The  Eaton  and  Hamilton  Railroad  Company^  George 

Carlisle^  trustee^  and  {naming  the  other  defendants)^ 

defendants. 

'John  Hunt  and  (naming  the  other  plaintiff s\  plaintiffs,  complain  of 
the  Eaton  and  Hamilton  Railroad  Company  and  (naming  the  other 
defendants)^  defendants,  and  say  that  on  the  Jlrst  day  oi  November ^ 
\i52y  there  existed  a  corporation  in  the  state  of  Indiana  created 
under  a  law  of  that  state,  with  power  to  construct  a  railroad  from 
Richmond^  in  the  state  of  Indiana^  to  the  Ohio  state  line,  a  distance  of 
about  six  miles.  That  said  corporation  was  known  by  the  name  of 
the  Riehmond  and  Miami  Railroad  Company,  That  on  the  day  named, 
said  corporation  issued  sixty  bonds  of  one  thousand  dollars  each,  pay- 
able to  George  Carlisle  or  bearer,  and  on  the  same  day  executed  to 
said  Carlisle^  as  trustee,  a  mortgage  on  the  six  miles  of  road  named 
as  security  for  the  payment  of  the  principal  and  interest  of  said 
bonds,  which  mortgage  was  duly  filed  for  record  in  the  recorder's 

office  of county  on  the day  of ,  in  liber  — ,  pages 

— ,  — .  That  said  bonds  were  guaranteed  by  a  railroad  company  in 
the  state  of  Indiana^  called  the  Eaton  and  Hamilton  Railroad  Company^ 
created  by  or  under  a  law  of  that  state,  and  vested  with  power  to 
construct  a  railroad  from  Hamilton^  in  the  state  of  OhiOy  to  the  state 
line  of  Indiana^  in  the  direction  of  Richmond^  in  the  latter  state. 
That  in  i85<5  the  Richmond  and  Miami  rodA  was  completed. 

That  on  the^rx/  day  oi  January y  iS5^/(7r(v  additional  bonds  were 
issued  by  the  Riehmond  and  Miami  Railroad  Company ^  and  a  second 
mortgage  was  executed  thereby  to  said  Carlisle^  as  trustee,  upon  the 
six  miles  of  road  to  secure  the  payment  of  said  bonds,  which  mort- 
gage was  also  duly  filed  for  record  in  the  recorder's  office  of  '  ■  ■  ■■ 
county,  on  the day  of ,  in  liber  — ,  pages  — ^  — . 

That  the  said  first-mortgage  bonds  above  referred  to  became  due 
on  the  first  day  of  November ^  iS62,  and  the  interest  on  them  was 
payable  semiannually,  but  neither  the  principal  nor  the  interest 
has  been  paid,  and  no  part  thereof.  That  plaintiffs  are  the  owners 
of  fifty-seven  of  said  first-mortgage  bonds,  and  that  they  had  requested 
said  Carlisle^  the  trustee,  to  proceed  and  enforce  their  rights  against 
the  defendant  railroad  company  under  the  mortgage,  but  that  said 
trustee  had  refused  so  to  do.  That  the  remaining  three  bonds  are  in 
the  hands  of  persons  to  plaintiffs  unknown.  That  (Here  follow  the 
names  of  the  holders  of  second-mortgage  bonds^  and  an  allegcction  that  they 
claim  liens  on  said  road  subject  to  plaintiffs*  lien). 

That  legislative  acts  of  the  states  of  Omo  and  Indiana  authorize 

look  the  same  subject  thereto,  and  the  doctrine    is  laid   down    in  Wright   v. 

holders  of  ^id  first-mortgage   bonds  Bundy,  11  Ind.  398. 

bad  »  right  to  enforce  the  payment  7<Mr  fhv  fbrmsl  pprts  of  complaints, 

thereof  by  the  foreclosure  of  said  mort-  generally,  consult  the  title  Complaints, 

gage  in   the   Indiana  courts,  and  the  vol.  4,  p^  1019;  of  declarations,  gener* 

sale    of   said    road  there.    The  same  ally,  consult  the  title  Declarations. 
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the  Eaton  and  Hamilton  Railroctd  Companies  to  consolidate  upon  such 
terms  as  might  be  agreed  upon,  but  none  of  said  acts  contained  an^ 
provisions  surrendering  the  jurisdiction  of  either  state  to  the  other 
over  the  consolidated  company.  That  the  two  companies  aforesaid 
executed  the  following  articles  of  consolidation :  {Here  was  set  out 
copy  of  consolidation  articles).^ 

That,  prior  to  said  consolidation,  bonds  and  mortgages  had  been 
issued  by  the  Eaton  and  Hamilton  Railroad  Company^  which  were  lietis 
upon  the  road  of  that  company  in  Ohio,  And  that,  after  said  con- 
solidation bonds  were  issued,  secured  by  mortgages  on  the  entire  line 
of  the  road,  in  addition  to  those  bonds  prior  thereto  by  the  separate 
companies  hereinabove  referred  to. 

Wherefore,  the  plaintiffs  pray  judgment  for  sixty  tlumsand  ^oWsus^ 
the  foreclosure  of  said  mortgage,  and  that  said  railroad  upon  which 
the  said  mortgage  hereinabove  referred  to  has  been  laid,  or  so  much 

1.  ArttdM  of  ooniolidation  referred  to  kind,  character,  ,and  description,  and 
in  the  text  were  as  follows:  all  and  singular  the  interest,  right  and 
**  An  agreement  made  and  entered  titles  therein,  whether  legal  or  equita- 
into  by  and  between  the  Richmond  and  ble,  of  the  said  Richmond  and  Miami 
Miami  Railroad  Company,  duly  incor-  Railroad  Company,  are  to  be,  and  are 
porated  by  the  General  Assembly  of  the  hereby,  granted,  transferred  and  con- 
State  of  Indiana,  of  the  one  part,  and  veyed  to,  and  merged  in,  those  of  said 
the  Eaton  and  Hamilton  Railroad  Com^  Eaton  and  Hamilton  Railroad  Company,, 
pany^  in  like  manner  incorporated  by  its  successors  and  assigns  forever,  as 
the  General  Assembly  of  the  State  of  fully  and  completely,  to  all  intents  and 
Ohio,  of  the  other  part,  witnesseth:  purposes,  as  they  are  now  vested  in  the 
That,  said  Richmond  and  Miami  company. 

First.  These  companies,  their  capital  Fourth.  The  said  Eaton  and  HamiU 
stock,  their  roads,  debts,  dues,  rights  ton  Railroad  Company  is  to,  and  does 
in  action,  franchises,  interests,  and  hereby,  assume  the  franchises,  rights, 
property  of  every  kind,  character  and  immunities  and  liabilities  of  the  said 
description,  shall  be,  and  hereby  are,  Richmond  and  Miami  Railroad  Company, 
merged,  united  and  consolidated  into  and  especially  is  to  assume,  liquidate 
one  joint-stock  company,  one  road,  one  and  pay  all  debts,  dues,  and  liabilities, 
interest,  and  one  property,  upon  the  outstanding  against  it,  and  to  that  end 
terms  following,  that  is  to  say:  is,  so  far  as  the  unfunded  indebted- 
Second.  The  corporate  name,  fran-  ness  extends,  to  apply  semiannually, 
chises,  rights,  immunities  and  organi-  to  its  liquidation,  an  amount  equal  to 
zation  of  the  Eaton  and  Hamilton  one-seventh  of  the  net  surplus  earnings 
RailrocLd  Company  shall  be  preserved  of  the  entire  road,  until  the  whole 
and  remain  intact,  and  the  said  consoli-  shall  be  paid,  and  is,  upon  the  surren- 
dated  company  shall  be  known  by,  and  der  of  certificates,  or  other  evidence  of 
its  business  transacted,  in  that  name,  ownership  of  the  capital  stock  of  the 
in  every  sense,  as  if  this  consolidation  said  Richmond  and  Miami  company,  to 
had  not  uken  place,  except  so  far  issue  to  the  party  in  interest  evidence 
merely  as  the  enlarged  interests  of  the  of  ownership  of  a  like  amount  of  the 
company,  and  a  compliance  with  the  capital  stock  of  said  Eaton  and  HamiU 
laws  of  Indiana,  may  modify  the  same,  ton  Railroad  Company, 

Third.  The  debts,  dues  and  rights  in  Fifth.  This  agreement  shall  take  ef- 

action,  owing  to,  and  accruing  in  favor  feet  and  be  in  force  on  and  after  the 

of,  the  said  Richmond  and  Miami  Rail-  ist  day  of  December,    i8f^,   at  which 

road  Company,  all   and    singular    the  time  the  name  and  organization  of  the 

rights  and  franchises,  the  road  with  its  Richmond  and  Miami   company  shall 

right  of   way,    fixtures    and  appurte-  cease,  and  its  separate  legal  identity, 

nances, depot  and  other  station  grounds,  franchises,  rights,  interests,  property, 

buildings  and   water  tanks,   with  all  etc.,  vest  and  merge  into  those  of  the* 

other  rights  and  interests  and  property,  said  Eaton  and  Hamilton  company.    In 

real,  personal,   and  mixed,   of   every  witness,"  etc. 
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thereof  as  may  be  necessary,  be  sold  to  satisfy  said  claim  and  the 
costs  herein  laid  out  and  expended. 

Oliver  Ellsworth^  Plaintiffs'  Attorney, 
(  Verification.y- 

IIL  REORGANIZED  CORPORATIONS.^ 

1.  Proeeedingrs  by  or  on  Behalf  of.^ 

a.  For  Mandamus.^ 

TO  COMPEL   SECRETARY  OF    STATE   TO   FILE  CERTIFICATE  WITHOUT 

PAYMENT   OF   TAX. 

Form  No.  6417.* 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  the  Consolidated  Kansas  City  Smelting  and  Refimng 
Company  respectfully  shows  as  follows: 

First  Your  petitioner  is  a  domestic  corporation,  organized  and  in- 
corporated under  an  act  entitled  "  An  Act  to  authorize  the  formation 
of  corporations  for  manufacturing,  mining,  mechanical  or  chemical 

1.  Consult  the  title  Verifications.  Spedilo  aTtrmtnti  in  a  oomplalnt  show- 

8.  Raorgaaiiatioii  on  foreolofore  nle  or  ing  that  defendant  was  a  new  corpora- 

on  insolvency  is  provided  for  by  the  tion   must    control  averments  therein 

statutes  of   most  of  the  states.    With  charging  that  the  defendant  is  the  same 

the   exception  of  Connecticut-  and  Vir-  corporation    under    a  different    name 

ginia    the    reorganization    is    effected  from  that  under  which  it  entered  into 

without  recourse  to  the  courts.     Conn,  contractual     relations    with    plaintiff. 

Laws  (1895),  p.  467.     See  also  list  of  Moyer  v.  Fort  Wayne,  etc.,  R.  Co.,  13a 

statutes  cited  supra^  note  I,  p.  527.  Ind.  88. 

lleorganisation    is  Distingnlshad  fh»m  8.  Proesedings  hj  and  against  corpora- 

Saineorporation.  —  See  Matter  of  Consol.  tions,  generally,  see  supra^  note  i,  p.  527. 

Kansas  City  Smelting,  etc.,  Co.,  13  N.  4.  For  fonni  rdatingto  mandamus  pro- 

Y.  App.  Div.  50.     Close  v.   Potter,   2  ceedings,  generally,   consult    the    title 

Misc.  (N.  Y.)  i;    People  v,  Blake,  19  Mandamus. 

Cal.  579.  6.  This    petition   is  copied    from  the 

Seoi^i^uiisition     most    be    ATcrred. —  record  in  the  Matter  of  Consol.  Kan- 

Where  the  name  of  the  corporation  has  sas  City  Smelting,  etc.,  Co.,  13   N.  Y. 

been  changed  on  reorganization,  it  is  App.  Div.  50.     In  that  case  on  appeal, 

sufficient  lo  aver  thai  the  company  was  by  petitioner,  from  an^order  of  the  su- 

originally  incorporated  under  another  preme    court,   made   at    special  term, 

name,  and  that  under  authority  of  law  denying  its  application  for  a  temporary 

it  amended  its  charter  and  changed  its  writ  of  mandamus  to  compel  the  secre- 

name.     Hyatt   v,  McMahon,  25  Barb,  tary  of  state  to  review  a  certificate  to 

XN.  Y.)  457.  increase  its  capital  stock,  the  order  was 

An  amendment  snhititntlng  the  reoTffan-  reversed  and  the  motion  for  the  writ 

iaed  oerporation  in  place  of  the  receiver  granted,  the    court  holding  that    the 

■of  the  old  corporation  is  allowable  in  reorganization  of  a  corporation,  origi- 

an   action  against  a  receiver  who  was  nally  corporated    under  the    General 

discharged  from  his  receivership  more  Manufacturing  act,  under  the  Business 

than  sixty  days  before  the  reorganiza-  Corporation  law  does  not  create  a  new 

tion.     Abbott  V.  Jewett,  25  Hun  (N.  Y.)  corporation  which  is  bound  to  pay  the 

^c^:  Tighe  v.  Pope,  16  Hun  (N.  Y.)  180.  organization  ux  required  by  law. 
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purposes/'  that  is  to  say,  chapter  40  of  the  Laws  of  1848  of  the  State 
of  New  York,  and  the  acts  extending  and  amending  the  same.  On 
the  twenty^sixth  day  of  Marchy  iSSV^  a  certificate  of  its  incorporation 
in  the  form,  and  containing  the  statements,  required  by  the  said  act, 
was  duly  filed,  as  thereby  required,  in  the  office  of  the  clerk  of  the 
afy  and  county  of  New  York\  that  being  the  city  and  county  in  which 
the  principal  part  of  the  business  of  the  said  company  within  the 
state  of  New  York  was  to  be,  and  has  been,  carried  on.  On  the 
twenty-fourth  day  of  Marchy  i8^7,  a  duplicate  of  the  said  certificate 
was  duly  filed,  as  required  by  said  act,  in  the  office  of  the  secretary 
of  the  state  of  New  York,  The  amount  of  your  petitioner's  capital 
stock,  as  stated  in  the  said  certificate,  was  the  sum  of  two  million 
dollars  (^yOOOfiOO\  and  prior  to  such  filing  of  the  said  duplicate 
certificate  in  the  office  of  the  said  secretary  the  sum  of  twenty-five 
hundred  dollars  (^500)  was  paid  by  your  petitioner  to,  and  was  re- 
ceived by,  the  treasurer  of  the  state  of  New  York  in  full  payment  of 
the  tax  of  one-eighth  of  one  per  cent,  upon  the  amount  of  such  capital 
stock  required  by  chapter  143  of  the  Laws  of  1886  of  the  State  of 
New  York  for  the  privilege  of  the  organization  of  your  petitioner  as 
aforesaid.  A  copy  of  the  said  certificate  is  hereto  annexed  and  is 
made  a  part  hereof. 

Second.  Thereafter  such  proceedings  were  had  that  on  the  twenty^ 
ninth  day  oi  June^  iS91y  at  a  meeting  of  the  stockholders  duly  and 
regularly  called  for  that  purpose  in  accordance  with  the  statute  in 
such  case  made  and  provided,  there  was  duly  adopted  by  stockholders 
owning  and  holding  more  than  two-thirds  of  the  stock  of  your  peti- 
tioner a  resolution  authorizing  an  increase  of  the  amount  of  the 
capital  stock  of  your  petitioner  from  the  sum  of  two  million  dollars 
^yOOOyOOO)y  to  the  sum  of  two  million  five  hundred  thousand  dollars 
^ySOOyOOO),  On  the  twenty-seventh  day  of  January y  \W2y  a  certifi- 
cate, setting  forth  the  said  resolution  and  the  proceedings  had  at  the 
said  meeting,  duly  executed  and  acknowledged  by  A.  R,  Meyer  as 
chairman  and  Edward  Brush  as  secretary  of  said  meeting,  was  duly 
filed,  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York. 
On  the  twenty-sixth  day  of  January y  i8P£,  a  duplicate  of  the  said 
certificate  was  duly  filed  in  the  office  of  the  said  secretary.  Prior  to 
the  filing  of  such  last  mentioned  duplicate  certificate  in  the  office  df 
the  said  secretary  the  sum  of  six  hundred  and  twenty-five  dollars  ($^^S!5) 
was  paid  by  your  petitioner  to,  and  was  received  by,  the  said  treas- 
urer in  full  payment  of  the  tax  of  one-eighth  of  one  per  cent,  upon  the 
amount  of  such  increase,  to  wit,  the  sum  oifive  hundred  thousand  dollars 
($500y000)y  required  by  the  said  chapter  143  of  the  Laws  of  1886  of 
the  state  of  New  York  for  the  privilege  of  such  increase.  A  copy  of 
the  said  last  mentioned  certificate  is  hereto  annexed  and  is  made  a 
part  hereof. 

Third.  Thereafter  such  proceedings  were  had  that  on  the  twenty^ 
fifth  day  of  January y  i8P^  at  a  meeting  of  the  stockholders  duly  and 
regularly  called  for  that  purpose,  in  accordance  with  the  statute  in 
such  case  made  and  provided,  there  was  duly  adopted  by  stock- 
holders owning  and  holding  more  than  two-thirds  of  the  stock  of 
your  petitioner  a  resolution  authorizing  an  increase  of  the  amount  of 
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the  capital  stock  of  your  petitioner  from  the  sum  of  two  million  five 
hundred  thousand  dollars  (^,600,000)  to  the  sum  of  three  million  five 
hundred  thousand  dollars  ($3^500,000).  On  the  sixteenth  day  of  Afarch^ 
iS94y  a  certificate  setting  forth  the  said  resolution  and  the  proceedings 
had  at  the  said  meeting,  duly  executed  and  acknowledged  by  Nathaniel  ^ 
Witherell  as  chairman  and  Edward  Brush  as  secretary  of  said  meet- 
ing, was  duly  filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  On  tht  fourteenth  day  of  March^  i8P^  a  duplicate  of  the 
said  certificate  was  duly  filed  in  the  office  of  the  said  secretary. 
Prior  to  the  filing  of  such  last  mentioned  duplicate  certificate  in  the 
office  of  the  said  secretary  the  sum  of  twelve  hundred  and  fifty  dollars 
(%lt60)  was  paid  by  your  petitioner  to,  and  was  received  by,  the 
said  treasurer  in  full  payment  of  the  tax  of  one-eighth  of  one  per  cent, 
upon  the  amount  of  such  last  mentioned  increase,  to  wit,  the  sum 
of  one  million  dollars  {%lfiO0fiO0\  required  by  the  said  chapter  143 
of  the  Laws  of  1886  of  the  State  of  New  York  for  the  privilege  of 
such  increase.  A  copy  of  the  said  last  mentioned  certificate  is  hereto 
annexed  and  is  made  a  part  hereof. 

Fourth.  Thereafter  such  proceedings  were  had  that  on  the  fourth 
day  of  June^  \%96^  at  a  meeting  of  the  stockholders  duly  and  regu- 
larly called  for  that  purpose,  in  accordance  with  the  statute  in  such 
case  made  and  provided,  there  was  duly  adopted  by  stockholders 
owning  and  holding  more  than  two-thirds  of  the  stock  of  your  peti- 
tioner a  resolution  authorizing  an  increase  of  the  amount  of  the 
capital  stock  of  your  petitioner  from  the  sum  of  three  million  five 
hundred  thousand  dollars  (^,500,000)  to  the  sum  of  four  million  five 
hundred  thousand  dollars  ($i,500,000).  On  or  about  the  twelfth 
day  of  June^  iS96^  a  certificate  setting  forth  the  said  resolu- 
tion and  the  proceedings  had  at  the  said  meeting  duly  executed  and 
acknowledged  by  Nathaniel  Witherell  as  chairman  and  Edward  Brush 
as  secretary  of  said  meeting,  was  duly  filed  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York.  On  the  eleventh  day  of  June^ 
i8P^,  a  duplicate  of  the  said  certificate  was  duly  filed  in  the  office  of 
the  said  secretary.  Prior  to  the  filing  of  such  last  mentioned  dupli- 
cate certificate  in  the  office  of  the  said  secretary,  the  sum  of  twelve 
hundred  and  fifty  dollars  (%1260)  was  paid  by  your  petitioner  to,  and 
was  received  by,  the  said  treasurer  in  full  payment  of  the  tax  of  one^ 
eighth  of  one  ^^r  cent,  upon  the  amount  of  such  last  mentioned  increase, 
to  wit,  the  sum  of  one  million  dollars  (^IfiOO^OOO)  required  by  the 
said  chapter  143  of  the  Laws  of  1886  of  the  State  of  New  York,  for  * 
the  .privilege  of  such  increase.  A  copy  of  the  said  last  mentioned 
certificate  is  hereto  annexed  and  is  made  a  part  hereof. 

Fifth.  On  tht fourth  day  oi  June^  iS96,  at  a  special  meeting  of  the 
stockholders  of  your  petitioner,  duly  and  regularly  called  by  the  trus- 
tees of  your  petitioner  in  accordance  with  the  statute  in  such  case  made 
and  provided,  that  is  to  say,  the  statute  of  the  state  of  New  York  known 
as  the  Business  Corporations  law,  being  chapter  691  of  the  Laws  of 
1892  as  amended  by  chapter  671  of  the  laws  of  1895,  ^or  the  pur- 
pose of  voting  upon  the  proposition  to  reincorporate  your  petitioner 
ander  the  said  Business  Corporations  law,  the  following  resolution 
was  duly  adopted  by  stockholders  owning  and  holding  more  than  two- 
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thirds  of  all  the  stock  of  your  petitioner:    {Htre  was  set  out  copy  of 
resoluiion^y-  . 

A  certincate,  setting  forth  the  said  resolution,  the  proceedings 
had  at  the  said  meeting,  a  copy  of  the  notice  thereof  and  the 
manner  of  its  service,  and  containing  the  certificate  required  by 
sections  four  and  two  of  the  said  statute,  and  also  a  duplicate  of  such 
certificate,  were  thereupon  duly  made,  executed  and  acknowledged, 
in  accordance  with  the  provisions  of  the  said  statute,  by  A.  Foster 
Higgins  as  chairman  and  Edward  Brush  as  secretary  thereof.  A  copy 
of  said  certificate  is  hereto  annexed  and  is  made  a  part  hereof.  On 
the  twenty-second  day  of  July^  i8P5,  the  said  certificate  was  duly 
tendered  to  the  said  secretary,  together  with  the  sum  oi  fourteen  and 
J^fty  one-hundredths  dollars  {j^H,60\  the  amount  in  full  of  his  fee  for 
filing  and  recording  the  same,  and  at  the  same  time  he  was  requested 
by  or  on  behalf  of  your  petitioner  to  file  and  record  the  said  certifi- 
cate in  his  office,  as  required  by  the  said  statute.  The  said  secretary 
received  and  has  retained  the  said  sum  oi  fourteen  and  fifty  one-hun- 
dredths  dollars  {%1I^,50\  He  has  refused,  however,  and  he  still 
refuses,  either  to  file  or  to  record  the  said  certificate,  assigning  and  he 
did  assign,  and  does  assign,  as  the  sole  reason  for  such  refusal,  the 
failure  on  the  part  of  your  petitioner  to  pay  to  the  state  treasurer 
the  sum  oi  five  thousand  six  hundred  and  twenty-five  dollars  ($5,^J85), 
being  a  tax  of  om-eighth  of  one  per  cent,  on  the  amount  of  your  peti- 

1.  TlM  retolntioii  rtfemd  to  in  th*  t«zt  3.  {Amount  and  classification  of  capiat 

^was  as  foUows:  stock;  stating  preferences;  attributes   of 

**  Resolved,  Thai  this  corporation  be  preferred  stocky  etc.) 

reincorporated  under  the  statute  of  the  4.  (Aumder  of  shares^  and  par  wlue 

«tate  of  New  York  known  as  the  Busi-  of  each.) 

ness  Corporation  law,  being  chapter  691  5.  {Amount  of  capital  with  which  to 

of  the  Laws  of  1892  as  amended  by  chap>  commence  business.) 

ter  671  of  the  Laws  of  1895.     Resolved,  t.  Location  of  principal  business  office.) 

That  the  capital  stock  of  the  reincor-  7.    Its  duration   to   be    one  hundred 

porated  company  shall  be  four  million  years. 

five  hundred  thousand  dollars  ($^J'O0,-  8.    The  number  of    its  directors  is 

4)Oo\  divided  into  shares  and  with  pref-  eleven. 

erences  and  privileges  as  stated  in  the  9.  The  names  and  post-office  ad* 
certificate  hereinafter  directed;  and  that  dresses  of  the  directors  for  the  first  year 
the  name  of  the  company,  the  purpose  are  respectively  as  follows  {names  and 
for  which  it  is  to  be  formed,  the  loca-  post^-cffice  addresses), 
tion  of  its  principal  business  office,  its  10.  In  case  any  increase  of  the  cor- 
duration,  and  the  number  of  its  direc-  porate  stock  shall  hereafter  be  author- 
tors  shall  also  be  as  stated  in  the  cer-  ized,  and  such  increased  stock  shall  be 
tificate  hereinafter  directed  to  be  exe-  used,  the  corporation  may  grant  to  such 
cuted.  Resolved,  That  the  officers  of  new  stock  such  preference  over  «the 
this  meeting  and  the  officers  of  this  common  stock  as  shall  be  determined 
company  be,  and  they  hereby  are,  di-  .by  the  vote  of  a  majority  of  the  stock- 
rected  to  execute  a  certificate  of  the  holders  in  meeting  assembled;  provided, 
proceedings  of  this  meeting  in  con-  however,  that  the  preferred  stock  here- 
formity  with  the  provisions  of  the  inbefore  refered  to,  amounting  in  all  to 
said  Business  Corporation  law;  which  the  sum  of /tew  mtV/i^if  dollars  ($^,000,000) 
certificate,'  in  addition  to  such  other  in  par  value,  shall  never  lose  its  prefer- 
matters  as  may  be  required  by  law,  ence  over  all  other  stock  of  the  company, 
shall  contain  in  substance  the  following  issued  or  to  be  issued,  without  the  writ- 
clauses:  ten  concurrence  to  that  effect  of  the 

I .  (Name  of  corporation  reincorporated. )  holders  of  three-fourths  of  such  preferred 

^.{Purposes  of  incorporation.)  stock  then  outstanding." 
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tioDer*s  capital  stock,  to  wit,  the  sum  oifaur  million  five  hundredfhou- 
j0ff</ dollars  (%J^500j(>0Q\  claimed  by  the  said  secretary  to  be  due  from 
your  petitioner  under  tne  said  chapter  143  of  the  Laws  of  1886.  As 
your  petitioner  is  informed  and  believes,  the  total  amount  of  such 
tax  has  already  been  paid  by  your  petitioner  to  the  said  treasurer,  as 
is  hereinbefore  set  forth,  and  neither  the  said  sum  oi  five  thousand  six 
hundred  and  iweniy-five  AoWdiXS  (%5fi2S)  nor  any  part  thereof  is  due 
from  your  petitioner  to  the  said  treasurer,  and,  as  your  petitioner 
is  further  informed  and  believes,  it  is  the  present  official  duty  of  the 
said  secretary  to  receive  the  said  certificate  and  to  file  and  record 
the  same,  which  duty  he  refuses  to  perform. 

Wherefore,  your  petitioner  prays  from  this  honorable  court  an 
order  directing  that  there  issue  out  of  and  under  the  seal  of-  said 
court  a  peremptory  writ  of  mandamus  requiring  and  compelling  the 
said  secretary  to  receive  the  said  certificate  and  to  file  and  record 
the  same  and  for  such  other  and  further  relief  as  may  be  just. 

Dated  New  York  City,  September  18,  i^96. 

Can* I  Kansas  City  Smelting  and  Re/g.  Co, 

"By Edward  Brush,  A.  Sec'y. 

(  Verification,)^ 

b.  Answer  of  Seeretary  of  State  to  Order  to  Show  CaoM. 

Form  No.  64x8.* 
Supreme  Court,  Albany  County. 

The  People  ex  rel,  Carl  Schurz 

against 
Frederick  Cook,  Secretary  of  State, 

And  now  comes  the  said  Frederick  Cook,  as  secretary  of  state,  by 
D,  O^Brien,  attorney-general,  and  for  answer  to  the  application  of 
the  said  relator  and  in  answer  to  the  order  to  show  cause  made  herein, 
makes  and  states  the  following  objections  to  the  filing  of  the  certifi- 
cate ^  referred  to  in  the  moving  papers  herein,  as  good  and  valid 
reasons  for  his  refusal  to  file  the  same: 

1.  See  the  title  Verifications.  zation  subject  to  the  payment  of  the 

8.  Thifl  aaflwar  to  the  ordtr  to  ibow  corporation  tax. 

•MM  is  copied  from  the  record  in  the  8.  Tho  ocrtlfloato  of  orgaaUation  qf  the 

case  of  People  v.  Cook,  no  N.  Y.  443,  Western  New  York  and  Pennsylvania 

On  appeal  from  the  general  term  of  the  Railway  Company  of  New  York,  as 

supreme    court    affirming  the    special  appears  in   the  record  of  the  case  of 

term  denying  the  motion  of  the  relators  People  v.  Cook,  no  N.  Y.  443,  is  as 

in  this  case  for  a  peremptory  writ  of  follows: 

mandamus  directed  to  the  secretary  of  **  Whereas,  on  the  loth  day  of  Sep* 

state  to  require  him  to  file  in  his  office  temher^  18^,  under  and  in  pursuance 

a  certificate  of  organization  of  certain  of  a  judgment  of  the  Supreme  Court  of 

railroad    companies   organized    under  the  State  of  New  York,  entered  in  the 

the  Reorganization  act  of  New  York  office  of  the  Clerk  of  Erie  County,  dated 

fLaws  (1874),  c.  430,  as  amended  Laws  Juru  13th,  i8<$^,  in  a  suit  therein  pend*> 

1876),  c.   446),  the  orders  of  both  the  ing  wherein  Henry  Martin  and  Franks 

general  and  special  terms  were  affirmed  Hn  D.   Locke  were  plaintiffs,  and  the 

and  the  motion  for  mandamus  denied,  Bufah,  New    York  a$td  Philadelphia 

the  court  holding  that  a  new  corpora-  Railway    Company,    the  Buffalo,   New 

lion  had  been  created  by  the  reorgani-  Yoxk  .an.d  Philadelphia.  .RaUroad:  .Com^ 
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I. 

That  the  said  company  offering  the  said  certificate,  to  wit,  tb^ 
Western  New  York  and  Pennsylvania  Railway  Company  of  New  Yorkf 
refused  and  still  neglects  and  refuses  to  pay  the  tax  of  one-eighth  of 
one  per  cent,  upon  the  amount  of  capital  stock  which  said  company  i^ 
authorized,  to  have  or  upon  the  increase  thereof,  in  accordance  with 
chapter  143  of  the  Laws  of  1886. 

II. 

Said  articles  or  certificate  of  incorporation,  so  offered,  are  defec- 
tive and  insufficient  in  law  for  the  following  reasons: 

The  said  company  has  decreased  the  capital  stock  of  the  corpora- 
tion sold  by  the  judgment  of  the  court  referred  to  in  the  moving 
papers  from  twenty  million  three  hundred  and  fifty  thousand  dollars  to 
the  sum  oi  fifteen  million  dollars  as  the  maximum  amount,  without 

party  and  others  were  defendants,  which  ity  Insurance  Trust  and  Safe    Deposit 

judgment  was  made  or  given  to  execute  Company  were  defendants,  and  under 

the  provisions  and  enforce  the  lien  of  a  and   in  pursuance  of  a  decree  of   the 

mortgage  or  deed  of  trust  executed  by  Circuit  Court  of  the  United  SteUes  for 

the  Buffalo,  New  York  and  Philadelphia  the  Northern  District  of  New    York^ 

Railway   Company  to  Joseph    Seligman  dated  June  it,  i8<J^,  in  a  suit  therein 

and  ifenry  Martin^  dd^ttdjulyi,  1877,  pending    between    the    same    parties, 

William  L.  Marcy,  Esq.,  as   Referee,  which  decrees  were  made  and  given  to 

sold  at  public  auction:  All  the  railroad  execute  the  provisions  and  enforce  the 

formerly  of  the  said  The  Buffalo,  New  lien   of  a  mortgage  or  deed  of  trust 

York  and  Philadelphia  Railway    Com-  executed  by  the  Buffalo,  Pittsburgh  and 

pany,  and  forming  part  of  the  railroad  Western  Railroad  Company  \oihit  Fidelity 

of  the  Buffalo,  New  York  and  PhiladeU  Insurance  Trust  and  Safe  Deposit  Com" 

phia  Railroad  Company,    beginning  at  pany,   dated  April  i,  iSSi,  Sussex  D, 

{Here  was  inserted  description  of  line  of  Davis^  Esq.,  as  Special  Master,  sold  at 

railroad),  and  all  and  singular  the  right  public    auction   all    and   singular    the 

of  way  of  said  company,  and  the  lands,  entire  line  of  railway  of  the  Buffalo, 

real  estate,  rails,  tracks,  bridges,  build-  Pittsburgh  and  Western  Railroad  Com- 

ings,     depots,    station-hoftses,    shops,  pany,   now  part  of  the  Buffalo,  New 

warehouses,  structures,  erections,  fix-  York  and  Philadelphia  Railroad^  being 

tures  and  appurtenances  thereunto  be-  partly  situate  in  the  State  of  New  York 

longing,  or  m   anywise  appertaining,  and  partly  in  the  State  of /'^MMx^/voisca, 

and  also  all  the  locomotives,  engines,  together    with   all   branch    lines,    and 

tenders,  carriages,  shop  tools  and  ma-  more  particularly  described  as  follows, 

chinery,  and  all  the  franchises,  rights  that  is  to  say:  {description  of  railroad 

and  privileges,  and  all  other  property,  property  sold), 

real  or  personal,  of  the  said  Railway  And  whereas,  on  the  ijth  day  of  Sep- 

Company,  and  also  all  the  estate,  ri^ht,  tember,  18^,  under  and  in  pursuance 

title,    interest,    property,     possession,  of  a  decree  of  the  Circuit  Court  of  the 

claim  and  demand  whatsoever,  as  well  United  States  for  the  Western  District  of 

iu  law  as  in  equity,  of  the  said  Rail-  Pennsylvania,  dated  May  14th,  18^,  in 

way  Company,  of,  m  and  to  the  same  a  suit  wherein  the  United  States  Trust 

and  every  part  and  parcel  thereof,  with  Company    was    complainant,   and    the 

the  appurtenances;  Buffalo,    New    York   and  Philadelpkia 

And    whereas,   on   the  isth  day  of  Railway   Company,   the   Buffalo^    New 

September,  i8($y,   under  and  in   pursu-  York  and  Philadelphia  Railroad  Com- 

ance  of  a  decree  of  the  Circuit  Court  of  pany  and  others  were  defendants,  and 

the  United  States  for  the  Western  Dis-  under  and  in  pursuance  of  a  judgment 

trict  of  Pennsylvania,   dated  May  14,  of  the   Supreme  Court  of  the  State  of 

i8<$y,  in  a  suit  therein  pending  wherein  New  York,  entered  in  the  office  of  the 

Archer  N.   Martin  was    complainant  Clerk  of  Erie  County,  dated y«ii^  //, 

and  the  Buffalo,  New  York  and  Phila-  i8«SJr,  in  a  suit  therein  pending  between 

delphia  Railroad  Company  and  the  Fidel-  the  same  parties,    which  decree  and 
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Trtul  Company^  dated  July  And  whereas.   Carl  ScAurt,  Clartnet 

ux  D.  Davii.  £M.,aBSpe-  H.    Clark,    Charlis    M.    Fry.    Iiaat  A'. 

md  Referee,  sold  at  public  SfligmaH   and    T.   H.Adrian    Tremi, 

nd  sing-ular  the  enlire  line  became  the  purchasers  of  all  the  rall- 


641 8.  ORPORA  TIONS.  641  %. 

the  approval  of  the  comptroller,  and  contrary  to  and  without  a  com- 
pliance with  the  provisions  of  chapter  264  of  the  Laws  of  1878  as 
amended  by  chapter  306,  Laws  of  i88z. 
HI. 

And  the  said  certificate  of  incorporation'  proposed  to  be  filed  is 
defective  and  not  in  compliance  with  the  provisions  of  chapter  446  of 
the  Laws  of  1876,  in  that  neither  the  said  certificate  or  articles  and 
agreement  contain  suitable  provisions  enabling  the  bondholders 
therein  mentioned  to  vote  by  proxy,  as  provided  by  section  one  of 
said  act. 

Albat^,  October  IS,  i8*r. 

D.  O'Brien,  Attorney-General,  for  Deft. 

judgment  irere  made  and  given  to  exe-  and  partly  io  the  S\txtioiPcHiuy!vaniat 
cDte  tbe  provisions  and  enforce  the  as  the  same  now  is  located  or  con 
lien  of  a  mortgage  or  deed  of  trust  eze-  structed,  and  more  particularly  de- 
cDted   by  [he  Buffalo.  Ntw   York  and    scribed    as    follows,   that    Is   to   sav; 

(dtseriptieti  of  railroad  proper. 
Urdtid  States  Trust  Company  ^Aaxed  J    '  "'   -'' ""    '   "  ■ 

/.  18&;  Sit,     "  "       '•        *• 

cial  Master  i 

auction  all  and  singular  the  entire  line  became  the  purchas 

of  tbe  Buffalo.  Nt-ai  York  and  PAiladel-  roads,  property  and  franchises  sold  at 

fkia  Railway  Company,  and  of  its  sue-  the  several  sales  before  mentioned; 

cessor.    the    Buffalo,     Xevi     York    and  fLniviitTKiHi,  The  Buffalo,  Nev>  York 

Pkiladtlpkia    Rattroad    Company,    being  and  Philadelphia  Railtaay  Company  was 

partly  situate  in  the  State  of  New  York  a  corporation  organized  under  an  Act 

and  partly  in  the  State  of  Pennsylvania,  of  the  Legislature  of  the  State  of  New 

more  particularly  described  as  follows,  Yark.    known   as  Chapter  673  of   the 

that  is  to  say:  (detcriplien  of  road}  and  Laws  of  1B66,  and  entitled  'An  Act  for 

frotirty  sold).  the   consolidation  of   the   Buffalo  and 

And   whereas,    on   the   /jM   day   of  Washington  Railway  Company  with  the 

September,  i8cS^.   under  and  in   pursu-  Sinnomahoning  Portage  Railroad  Com> 

ance  of  a  decree  of  the  Circtdt  Court  of  pany  of  Pennsylvania,  passed  April  18, 

the  United  Stale,   for  the   fVestern  Dis-  1866,   and  under  the  Laws  ol  Pennsyl- 

Irict   of  Pennsylvania,    dated    May  14,  vania; 

18^.  in  a  suit  therein  pending  wherein  And  whereas.  The  Buffalo.  Pittsburgh 

Edieard  IV.   Kinttey  was   complainant  and  Western  Railroad  Company  was  a 

and  the  Buffalo,  New  York  and  Pkila-  corporation  organized  under  an  Act  of 

delphia  Railroad   Company  and  the  Fi-  the  Legislature  of  the  Slate  of  A^^tuyofi, 

deKty  fnsuranee  Trust  and  Safe  Depont  known  as  Chapter  917  of  tbe  Laws  of 

Company  were  defendants,  and  under  iS6g,  entitled  'An  Act  authorizing  the 

and  in  pursuance  of  a  decree   of  the  consolidation  of  certain  railroad  com- 

arcuit  Co^xtt  of  the  United  Stales  IotX'M  panics,'  passed   May  to.    1869,    and  of 

Norlkem  District  of  Niw  York,  dated  the  acts  amendatory  thereof  and  sup- 

June  II.  i%Sj,  in  a  suit  therein   pend-  plementary  thereto,  and  of  an  Act  of 

log  between   the   same   parties,  which  the  said  Legislature  known  as  Chapter 

decrees  were  made  to  execute  the  pro-  356  of  the  Laws  of  187J,  entitled  'An 

visions  and  enforce  the  lien  of  a  mort-  Act   relating   to   the   consolidation   of 

gage  or  deed  of  trust  executed  by  the  certain    railroad     companies,'    passed 

Buffalo.    New     York    and  Philadelphia  May  7,  l87S.  and  of  the  acta  amenda- 

Ratlroad  Company  to  the  Fidelity  Insur.  tory  thereof  and  supplementary  there- 

anee   Trust  and  Safe  Deposit   Company,  to,  and  under  the  Laws  of /'fxniy/iuffio; 

daled/onHiirr  /,  18*^,  Sussex  D.  Davts,  And  whereas,  The  Buffalo,  New  York 

Esq..   as   Special    Master,  sold   all   and  and  Pkiladtlpkia  Railroad  Company  yias 

lingular  the  entire  line  or  lines  of  rail-  a  corporation  organiied  under  the  said 

Toad   of   the   Buffalo,   New    York  and  Act  of  the  Legislature  of  tbe  Sute  of 

Pkiladelfkia  Railroad  Company,    being  New    York,  known   as  Chapter  917  of 

partly  situate  Id  the  State  of  Ntm  York  the  Laws  of  1869,  and  of  the  acts  emeitd- 
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2.  Proceedings  agrainst.^ 

a.  To  ReooYor  Bonds  and  Prevent  Issue  of  Other  Bonds. 

Form  No.  64x9.* 

To  the  Circuit  Court  for  the  County  of  Berrien.     In  Chancery. 
Your  orator,    William  Dester^  assignee  of  Reeves^  Faiierson  and 

•atory  thereof  and  supplementary  there-  and  IVestem  Jiailraad  Company,  and  do 

'.to,  and  under  the  said  Act  of  the  said  further  certify: 

Legislature  known  as  Chapter  256  of  That  the  name  of  the  new  corporation 

the    Laws  of  1875,   and    amendatory  intended  to  be  formed  by  the  filing  of 

thereof  and  supplementary  thereto,  and  this  certificate  is  *  Western  New  Vof^ 

under  and  in  pursuance  of  the  Laws  of  and  Pennsylvania  Railway  Company  of 

Pennsylvania\  New  York*\ 

And  whereas,  The  said  purchasers  That  the  maximum   amount  of  the 

have  acquired  title  to  the  railroad  prop-  capital  stock  of  the  said  new  corpora- 

erty  and  franchises  sold  as  aforesaid,  tion  is  fifteen  million  dollars,  and  the 

.pursuant  to  a  plan  or  agreement  for  or  number  of  shares  into  which  the  same 

m  anticipation  of  the  readjustment  of  is  to  be  divided   is  one  hundred  and 

-the  respective  interests  therein  of  the  fifty  thousand^  all  of  which  shall  be 

mortgage  creditors  and  stockholders  of  common  stock; 

the  Buffalo^  New  York  and  Philadelphia  That  the   number    of    directors  by 

Mailroad  Company^  the  company  which  whom  the  affairs  of  the  said  new  cor* 

.last  owned  such   property  and   fran-  poration  is  to  be  managed  is  thirteen, 

chises  at  the  time  of  the  said  sales,  and  and  that  the  names  and  residences  of 

for  the  representation  of  such  interests  the  persons  selected  to  act  as  directors 

of  creditors  and  stockholders  in  the  new  for  the  first  year  of  its  organization  are: 

.corporation  to  be  formed,  which  plan  {names  and  residences  of  direeters). 

•or  agreement  is  hereinafter  set  forth;  That  these  articles  may  be  altered  or 

And  whereas.  The  said  purchasers  amended  from  time  to  time,  and  in  such 

have  associated  with  theinselves  George  manner  as  the  holders  of  two-thirds  of 

Zabrishie  (names  of  other  associates);  the  stock  of  the  company  may  direct  or 

Now,  therefore,  the  said  Carl  Schurn^  approve; 

.Clarence  H,  Clark,  Charles  M.  Fry^  Isaac  That  the  aforesaid  plan  or  agreement 

N,  Seligman  and  T,  If,  Adrian  Tromp^  for  readjustment  is  as  follows:  KHert 

the  said  purchasers,  and  their  said  asso-  waj  set  out  the  agreement  for  adjustment) 

ciates  above  named,  hereby  certify  that  In  witness  whereof,  the  subscribers 

they   have  associated    themselves   to-  have  hereunto  set  their  hands  and  seals 

gether  under  and  in  pursuance  of  an  the  ^oM  day  of  September,  18^."    {Sig- 

Act  of  the  Legislature  of  the  State  of  natures,  seals  and  acknowledgment. Y 

.New  York,  known  as  Chapter  430  of  1.  Proeaedings  by  and  agiujift  oofpon* 

the  Laws  of  1874,  entitled  *An  Act  to  tions,    generally,    see    supra,    note  i, 

facilitate  the  reorganization  of  railroads  p.  527. 

sold   under   mortgage,  and   providing  8.  This  biU  li  baaed  upon  tha  ftfti  in 

for  the  formation  of  new  companies  in  Dester  v,   Ross,  85  Mich.  375.    By  it 

such  cases,'  passed  May  11,  1874,  and  plaintiff  sought  to  compel  the  discharge 

the  acts  amendatory  thereof  and  sup-  of  two  mortgages  executed  by  the  St. 

piemen tary  thereto,  for  the  purpose  of  Joseph  Valley  Railroad  Company  and 

becoming  and  being  a  body  politic  and  neld  by  Albert  F.  Ross  and  William  R. 

corporate,  and  as  such,  of  taking,  hold-  Rough  and  Ed.  M.   Rough,  as  execu- 

ing  and  possessing  the  railroads,  titles  tors.     The  court  duly  overruled  a  gen- 

and  properties  included  in  the  aforesaid  eral  demurrer  interposed   to  the  bill, 

sales,  and  all   the   franchises,   rights,  which  ruling  was  sustained  on  appeal, 

powers,     privileges     and     immunities  the  court  holding  that  a  case  of  equip 

which  were  possessed  before  such  sales  table  relief  was  made  out  by  the  bill, 

by  the  Buffalo,  New  York  and  PhiladeU  For  fdrmal  porta  of  bills  in  equity,  gen- 

phia  Railroad  Company,  or  by  G.  Clinton  erally,  see   the  title  Bills  in  Equitv, 

Gardner,  its  Receiver,  or  by  the  Buffalo,  vol.  3,  p.  417;  of  complaints  or  petitions. 

New    York  and  Philadelphia   Railway  generally,  see  the  title  Complaints,  vol. 

Company,  or  by  the  Buffalo^  Pittsburgh  4,  p..  1019. 
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Company,  briags  this  bill  as  plaintiff  against  vj^r;^/*.  Rois^  cashiei 
Farmers  and  Merchants'  Bank  of  BueAanan,  and  William  R.  Rough 
and  Ei.  M.  Rough,  executors  of  George  if.  Rough,  deceased,  Charles  A. 
Johnson,  Jonas  J.  Burns,  the  St.  Joseph  Valley  Railway  Comfatgi,  and 
the  American  £oan  am/  Trust  Company,  3is  defendants. 
Thereupon  plaintiff  avers: 

I.  That  the  defendant,  the  St.  Joseph  Valley  Railroad  Compatty,  is  a 
corporation  which  was  duly  formed,  organized  and  incorporated  undei 
and  hy  virtue  of  the  laws  of  this  state. 

II.  That  said  ^/._/iix^A  rii//o'^(»7roa(/Cim/affy  became  insolvent  oc 
the  twentieth  day  oi  January,  i  ZS6,  and  thereupon  in  due  course  of  Ian 
passed  into  the  hands  of  a  receiver. 

III.  That  the  said  Si.  Joseph  Valley  Railroad  Company  had,  prior  to 
the  twentieth  day  of  January,  iS86,  operated  a  narrow-gauge  railroad 
between  Buchanan  and  Berrien  Springs,  in  this  state,  a  distance  of  ten 
miles. 

IV.  That  the  said  St.  Joseph  Valley  Railroad  Company  had,  to  wit, 
prior  to  the  said  Uventieth  day  61  January,  i&86,  made,  executed  and 
delivered  two  certain  mortgages,  each  for  about  the  sum  of  twenty 
thousand  dollars,  one  made,  executed  and  delivered  some  time  in 
November,  i&SO,  to  and  in  favor  of  the  said  defendant,  AlfredF.  Ross^ 
and  the  other  made,  executed  and  delivered  some  time  in  January^ 
iSSS,  to  one  George  H.  Rough. 

V.  That  the  said  George  H.  Rough  died  on  the  tenth  day  of  May, 
iS84,  leaving  a  last  will  and  testament,  whereby  the  said  defendants, 
William  R.  Rough  and  £d.  M.  Rough,  were  appointed  as  executors  ol 
said  last  will  and  testament,  and  that  the  said  George  H.  Rough  was, 
at  the  time  of  his  death,  a  resident  of  Berrien  county,  Michigan,  and 
that  on  xh&  first  day  ai  June,  iSSi,  said  last  will  and  testament  of  th< 
■aid  George  H.  Rough,  deceased,  was  duly  proved  in  the  Probate  Court 
of  the  said  county  of  Berrien,  in  the  state  of  Michigan,  and  duly  admit- 
ted to  probate  by  said  court;  and  that  immediately  thereafter,  on  th( 
first  day  ni  June,  i&S^,  letters  testamentary  were  regularly  and  dulj 
issued  by  said  Probate  Court  to  the  said  William  R.  Rough  and  Ed.  M 
Sough,  said  defendants,  the  said  executors  named  in  said  last  will  and 
testament,  and  that  the  said  defendants,  William  R.  Rough  and  Ed.  M 
Rough,  thereupon  duly  qualified  and  entered  upon  the  discharge  of  the 
said  duties  of  their  said  office  as  said  executors,  and  ever  since  thai 
time  have  been  and  are  now,  and  were  at  the  times  hereinafter  men 
tioned,  acting  as  such  executors. 

VI.  That  the  said  Ross  has  assigned  an  undivided  one-half  of  hii 
said  mortgage  unto  the  said  William  R.  Rough  and  Ed.  M.  Rough,  thi 
said  defendants  and  said  executors,  and  that  they,  the  said  WilHan 
R.  Rough  and  Ed.  M.  Rough,  the  said  defendants  and  said  executors 
have  assigned  unto  the  said  Ross  an  undivided  half  of  the  said  mort 
gage  made,  executed  and  delivered  to  the  said  George  H.  Ross  by  th< 
said  St.  Joseph  Valley  Railroad  Company  as  hereinabove  mentioned. 

VII.  That  on  the  twentieth  day  of  April,  i&S9,  all  that  remained  o 
the  property  and  effects  of  the  St.  Joseph  Valley  Railroad  Company  wa! 
ten  miles  of  unused  right  of  way,  the  road-bed,  and  the  iron  rail 
thereon. 
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VIII.  That  on  the  twentieth  day  of  April,  iS89,  the  said  defend- 
ants, RosSy  William  R.  Rough  and  Ed.  M.  Rough,  as  parties  of  the^ 
first  part,  and  Jonas  J.  Burns,  party  of  the  second  part,  entered 
into  a  written  agreement,  by  the  terms  of  which  Burns  was  to  bid 
in  the  title,  rights,  franchises  and  property  of  the  said  railroad  com- 
pany at  the  receiver's  sale  thereof,  which  had  been  fixed  for  the 
seventh  day  of  May  following;  that  within  thirty  days  thereafter  he, 
the  said  Burns,  would  rebuild  and  reconstruct  said  road  as  a  standard- 
gauge  road,  and  within  ninety  days  the  same  should  be  finished  and 
in  operation  between  Buchanan  and  Berrien  Springs,  That  in  con- 
sideration of  the  premises,  the  parties  of  the  first  part  agreed  to 
execute  and  place  in  the  hands  of  defendant  Charles  A.  Johnson  dis- 
charges of  the  mortgages  held  by  them,  and  also  of  a  judgment 
which  defendant  Ross  held.  That  in  consideration  of  these  releases, 
Burns  agreed  that  a  mortgage  executed  by  the  legal  corporation 
then  owning  said  road,  for  the  sum  of  fifty  thousand  dollars,  should 

'  be  placed  thereon,  to  secure  fifty  bonds  of  one  thousand  dollars  each, 
running  thirty  years,  ztfive  per  cent.,  and  that  sixteen  of  said  bonds 
should  be  delivered  to  said  Johnson,  eight  for  said  Ross,  and  eight  for 
the  said  William  R.  Rough  and  £d,  M.  Rough. 

IX.  That  the  receiver's  sale  was  had,  and  said  Burns  bid  in  all  the 
said  railroad  property,  franchises,  etc.,  and  received  a  conveyance 
thereof.  That  a  new  corporation  was  formed,  to  be  known  as  the 
^'  St.  Joseph  Valley  Railway  Company,"  to  construct  and  operate  said 
road  from  Buchanan  to  Berrien  Springs,  and  to  extend  the  same 
southerly  to  South  Bend,  Indiana,  and  northerly  to  St  Joseph  ox  Benton 
Harbor  \  and  the  title  to  all  the  property  acquired  at  said  receiver's 
sale  was  conveyed  by  Burns  to  said  new  company. 

X.  That  within  the  ninety  days  named  in  said  agreement  the  said 
road  had  been  reconstructed  as  a  broad-gauge  road,  at  an  expense 
of  about  thirty  thousand  dollars,  and  regular  trains  were  running 
thereon,  carrying  passengers  and  freight  between  Buchanan  and 
Berrien  Springs. 

XI.  That  at  a  meeting  of  the  stockholders  of  said  company  held 
on  the  first  day  of  August,  iS89,  the  following  preamble  and 
resolutions  -were  unanimously  adopted:  (^ffere  was  set  out  copy  of 
resolutions.^ 

1.  Eetolntioxifl  referred  to  in  the  text  sary,  of  the  denomination  of  of^f  thou- 

were  as  follows:  sand  dollars  each,  bearing/  percent. 

**  Whereas,  it  is  necessary  for  this  per  annum  interest,  payable /^ww««*" 
company  to  borrow  money  or  pledge  a//y,  and  running  30  years  frora  date, 
its  credit  for  the  purpose  of  securing  which  said  mortgage  and  bonds  shall 
money  to  construct  and  complete  its  bear  date  of  >4«^«j//,  \%8g.  It  is  fur- 
road;  therefore  be  it  Resolved,  That  the  ther  Resolved,  That  the  amount. of 
board  of  directors  are  hereby  author-  bonds  to  be  issued  on  the  railroad  of  said 
ized,  empowered  and  directed  to  exe-  railway  company  between  the  villages 
cute  a  mortgage  covering  all  the  oiBudanansindBerrint  Springs helita- 
property  of  the  company  in  the  State  ited  to  Jl/ty  thousand  dollars  {%SO,ooo), 
of  Mic/tigan  in  a  sum  not  exceeding  and  that  no  further  sum  shall  be  issued 
%io^ooo  per  mile  of  completed  road,  on  the  aforesaid  portion  of  the  railroad 
and  to  issue  bonds  of  this  company,  of  the  said  railway  company  without 
secured  by  said  mortgage,  from  time  the  consent  of  all  the  holders  of  the 
to  time,  as  may  be  proper  and  neces-  aforesaid  bonds,  numbered  otu  iofifty^ 
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XII.  That  pursuant  to  authority  conferred  by  said  resolutions, 
the  board  of  directors,  on  the  first  day  of  August^  iS89,  executed 
and  delivered  to  the  American  Loan  and  Trust  Company  of  New  York, 
as  trustee,  a  mortgage  upon  all  the  property  of  said  railway  com- 
pany, and  all  further  extensions  thereof,  without  specifying  the 
amount  for  which  given,  but  providing  that  it  was  to  secure  bonds 
to  be  certified  and  issued  by  said  trustee  to  said  railway  company, 
"not  exceeding  at  any  time,  in  either  certification  or  delivery, 
%10,000  for  each  mile  of  such  railroad  completed  so  that  cars  may 
be  run  thereon,"  and  further  providing  that  the  said  bonds  should 
be  certified  and  issued  only  "  upon  the  written  application  of  the 
railway  company,  expressed  through  a  resolution  of  its  board  of 
directors  or  its  executive  committee,  adopted  at  a  regular  meeting, 
or  at  a  special  meeting  called  for  that  purpose." 

XIII.  That  one  huniireii  bonds  were  printed,  but  fifty  of  which 
have  been  certified  and  issued.  That  sixteen  of  said  bonds  have 
been  delivered  to  Charles  A.  Johnson  under  said  agreement.  That 
the  said  Ross  and  the  said  William  R.  and  Ed.  M.  Rough  have  exe- 
cuted and  delivered  to  said  Johnson  discharges  of  the  aforesaid 
mortgages,  but  have  refused  to  accept  said  bonds,  and  have  directed 
said  Johnson  not  to  deliver  to  the  St.  Joseph  Valley  Railway  Company 
the  discharges  of  said  mortgages. 

XIV.  That,  after  the  execution  of  the  aforesaid  agreement 
between  said  mortgagees  and  said  Bums,  the  latter  applied  to 
Reevei,  Patterson  and  Company,  complainant's  assignors,  for  moneys 
with  which  to  reconstruct  the  said  road,  and  that  said  Reeves,  Pat- 
terson and  Compare,  relying  upon  the  performance  of  said  agreement 
by  both  [)arties  thereto,  advanced  the  sum  of  twenty  thousand  six 
hundred  and  twenty  dollars,  which  moneys  were  used  in  the  recon- 
struction of  said  road ;  that  because  of  the  furnishing  of  said  moneys, 
and  the  refusal  of  the  said  mortgagees  to  discharge  said  mortgages 
as  agreed,  the  said  Reeves,  Patterson  and  Company  became  embar- 
rassed financially,  and  indebted  to  banking  houses  at  Chicago  and 
elsewhere,  and  finally  made  an  assignment  to  complainant. 

XV.  That,  to  secure  said  Reeves,  Patterson  and  Company,  certain 
of  said  bonds  were  delivered  to  them,  and  others  were  purchased  by 
them,  and  all  of  said  bonds  so  issued  and  all  so  purchased,  aggje- 
gating  in  amount  thirty-four  thousand  A<3\]^Ts,^Krc  hypothecated  by 
said  Reeves,  Patterson  and  Company  to  secure  their  creditors;  that 
the  fifty  bonds  printed,  but  not  certified  by  said  trustee,  as  afore- 
said, have  not  been  used,  but  are  in  the  safe  of  the  said  Reeves,  Pat- 
terson and  Company,  and  can  be  surrendered  to  be  destroyed  if  the 
court  shall  so  order. 

XVI.  That  no  attempt  has  been  made  to  negotiate-  said  fifty 
bonds,  except  that  some  negotiations  have  been  had  with  said  Rass 
and  the  Roughs,  whereby  a  few  of  them  could  be  used,  but  the  nego- 
tiations fell  through. 

XVII.  That  since  the  appointment  of  complainant  as  assignee  he 
has  prosecuted  said  claim  to  judgrtient  against  the  St.  Joseph  Valley 

Inclusive.    And  be  it  further  Resolved,'    Company  be,  and   is  hereby,  made  the 
That   the   Amtrican   Loan    and    Trust    trustee  of  said  raorigage," 
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Mmiway  Company^  upon  which  an  execution  has  been  issued,  which 
has  been  levied  upon  all  the  property  of  said  railway  company. 

XVIII.  That  if  the  agreement  aforesaid  is  carried  out,  and  said 
mortgages  discharged,  complainant  will  be  able  to  pay  in  full  all  the  , 
creditors  of  said  Reeves^  Patterson  and  Company  \  otherwise  he  will  not 
be  able  to  pay  more  than  ten  or  fifteen  cents  on  the  dollar  of  that 
indebtedness. 

XIX.  That  a  large  amount  of  aid  has  been  pledged  to  said  rail- 
way company,  and  in  case  said  mortgages  are  discharged,  the  bonds 
issued,  and  the  said  contract  performed  according  to  its  terms, 
that  the  said  railway  company  will  be  able  to  pay  the  aforesaid  judg'-^ 
ment  and  the  bonds  in  full. 

XX.  That  said  Reeves^  Patterson  and  Company  were  not  aware  that 
the  said  mortgage  was  for  more  thdsi  fifty  thousand  dollars,  but  always 
understood  that  the  said  Burns  and  the  new  company  organized  by 
hisa  were  carrying  out  said  agreement  according  to  its  terms. 

Wherefore  plaintiff  prays, 

I.  That  the  fifty  thousand  dollars  in  bonds  that  have  not  been  cer- 
tified be  delivered  up  for  cancellation;  that  the  railway  company  may 
be  enjoined  from  issuing  any  other  or  further  bonds  than  the  fifty 
thousand  dollars  upon  said  ten  miles  of  road  already  certified,  except 
with  the  consent  of  all  of  the  holders  of  said  bonds. 

II.  That  said  company  and  said  Burns  may  be  required  and 
decreed  to  perform  the  aforesaid  contract 

III.  That  the  mortgagees  aforesaid  may  be  ordered  to  discharge 
the  said  mortgages. 

IV.  That  said  Charles  A,  Johnson  be  directed  to  deliver  over  to 
said  mortgagees  the  sixteen  bonds  in  question. 

V.  That  the  American  Loan  and  Trust  Company  of  New  York  be 
directed  to  certify  no  more  bonds  except  upon  the  order  of  the  court. 

WUUam  Dester. 
Oliver  Ellsworth^  Solicitor  and  of  Counsel  for  Plaintiff. 

(^Verification,)^ 


b.  Answer  AUeging  Nonliability. 

Form  No.  6430.* 

City  Court  of  New  York. 

William  Fernschild^  plaintiff,  1 

against  >  Answer. 

D.  G,  Yuengling  Brewing  Company^  defendant.  ) 
The  defendant  answering  the  complaint  herein  by  Guggenhtix 


1.  See  the  title  Verifications.  court  and  in  the  general  term  of    the 

2.  Thii  amwtr  !•  copied  from  tho  roeord  same  court,  but  in  the  appellate  term 
in  Fernschild  v.  D.  G.  Yuengling  Brew>  of  the  supreme  court  in  the  city  of  Nevr 
ingCo.,  15N.  Y.  App.  Div.  39.  The  York,  which  succeeded  the  court  of 
plaintiff  brought  action  against  the  common  pleas  as  a  reviewing  tribunal 
reorganized  company  to  recover  the  in  cases  from  the  city  court,  it  was  held 
amount  of  securities  held  by  him  against  that  plaintiff  was  entitled  to  judgm  ent, 
the  pre-existing  company.  Defendant  On  appeal,  however,  of  the  appellate  dU 
prevailed  at  the  trial  term  of  the  city  vision,  the  judgment  of  the  appellate 
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Uniermyer  &•  Marshall,  its  attorneys,  respectfully  shows  to  this  court 
as  follows: 

Hrst  It  denies  all  knowledge  or  infonnation  sufficient  to  form  a 
belief  as  to  the  allegations  contained  in  paragraphs /r-f/,  seeMtl  xaA 
Mrdal  the  complaint 

Second.  It  admits  tiiat  it  acquired  title  to  the  property  sold  under 
the  foreclosure  sale  referred  to  in  paragraph  fourth  of  the  complaint, 
but  denies  that  in  consideration  of  a  bill  of  sale  duly  executed,  con- 
vejring  to  the  defendant  certain  personal  property,  effects  and  chat- 
tels, including  the  stock  in  trade,  good- will  and  book  accounts  of  the 
D.  G.  Yuengiing,  Jr.,  Brewing  Company,  this  defendant  assumed  cer- 
tain debts,  obligations  and  liabilities  of  said  D.  G.  YuengUng,  Jr., 
Brewing  Company,  among  which  was  the  indebtedness  due  to  the 
plaintiff  as  alleged  in  paragraph  fourth  of  the  complaint  at  folios  9 
and  10  thereof,  but  alleges  that  it  did  not  then  or  at  any  other  time 
assume  the  debts  and  obligations  of  the  D.  G.  YuengUng,  Jr.,  Brew' 
ing  Company,  nor  did  it  then  or  at  any  other  time  promise  or  agree 
to  pay  the  said  debts  or  the  indebtedness  due  the  plaintiff  herein. 

Third.  This  defendant  denies  that,  at  the  time  of  the  delivery  of 
the  bill  of  sale  and  transfer  thereunder,  and  in  consideration  thereof, 
as  alleged  in  paragraph /iwrM  of  the  complaint,  the  defendant  duly 
passed  a  resolution,  a  copy  of  which  is  set  forth  in  the  complaint  at 
folios  JO,  21  and  IS  inparagraph/oHrM  thereof;  and  it  further  denies 
that  the  indebtedness  due  the  plaintiffs  as  aforesaid  was,  by  the  said 
resolution  and  agreement,  or  by  any  resolution  or  agreement,  of  the 
defendant,  assumed  by  it. 

For  a  defense  to  the  second  cause  of  action  set  forth  in  the  com- 
plaint the  defendant  alleges. 

Fourth.  It  denies  all  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  alle^tions  contained  in  paragraphs  fifth,  sixth  and 
seventh  of  the  complaint. 

Fifth.  It  admits  that  it  acquired  title  to  the  property  sold  under 
the  foreclosure  sale  referred  to  in  paragraph  eighth  at  the  complaint, 
but  denies  that,  in  consideration  of  a  bill  of  sale  duly  executed  con- 
veying to  the  defendant  certain  personal  property,  effects  and  chat- 
tels, including  the  stock  in  trade,  good-will  and  book  accounts  of  the 
X>.  G.  YuengUng,  Jr.,  Brewing  Company,  this  defendant  assumed  cer- 
tain debts,  obligations  and  liabilities  of  said  D.  G.  YuengUng,  Jr., 
Brewing  Company,  among  which  was  the  indebtedness  due  to  the 
plaintiff  as  alleged  in  paragraph  eighth  of  the  complaint,  at  folios  *0 
and  21  thereof;  but  alleges  that  it  did  not  then,  or  at  any  other  time, 
assume  the  debts  and  obligations  of  the  D.  G.  YuengUng,  Jr.,  Brew- 
ing Company,  nor  did  it  then,  or  at  any  other  times,  promise  or  agree 
to  pay  the  said  debts  or  the  indebtedness  due  the  plaintiff  herein. 

tena  was  reversed,  and  the  judgment  of  provided  for  in  the  plan  of  reorganiza. 

the  general  term  of  the  citf  of  New  York  lioo,  the  reorganised  company  was  not 

was   affirmed,    the   court  holding  that  bound  lo  pay  the  mortgage  bond*  of 

where  the   reorganized  corporalion  ac-  the  old  company. 

cepted  a  bill  of  sale  of  Kstets  of  the  old  Ivt  luntM  parti   of  answer*,   gener- 

corporalioa  and  covenanted  lo  assume  ally,  consult  Che  title  Answbks  in  Codi 

h*  debts,  eKcept  mortgage  bonds  and  ex-  Plbadinc,  vol.  i,  p.  799. 
ccptlos  *"  ot^^  Indebtedaei*  otherwite 
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Sixth.  This  defendant  denies  that  at  the  time  of  the  delivery  of 
the  bill  of  sale  and  transfer  thereunder,  and  in  consideration  thereof, 
as  alleged  in  paragraph  eighth  of  the  complaint,  the  defendant  duly 
passed  a  resolution,  a  copy  of  which  is  set  forth  in  the  complaint  at 
folios  22^  2S  and  2Ji.  in  paragraph  eighth  thereof;  and  it  further  denies 
that  the  indebtedness  due  the  plaintiff  as  aforesaid  was  by  said 
resolution  and  agreement  or  by  any  resolution  or  agreement  of  the 
defendant,  assumed  by  it. 

Wherefore  the  defendant  demands  judgment  dismissing  the  com- 
plaint herein,  with  costs. 

Guggenhcinur,  Untermyer  &*  Marshall^ 

Attorneys  for  defendant, 

J^e  Wail  Street,  New  York  City, 
{Verificatum^ 

e.  Answer  of  Reorganization  Committee  to  an  AttaA  upon  their 

Powers. 

Form  No.  642 z.* 

Supreme  Court,  Kings  County. 

Josiah  J,  White^  plaintiff,  'j 

George  C.  Wood,  Samuel  D,  Davis,  Jerry  Collins  \  ^^^^^  Answer. 
and  Anson  AfaMy,  deiendsints.  J 

The  defendants  above  named  answering  the  complaint  by  their 
amended  answer,  respectfully  say : 

I.  The  defendants  admit  that  the  plaintiff  purchased  seven  **  Sink- 
ing Fund"  bonds  and  twenty  **  Gold  Mortgage  "  bonds  issued  by  the 
Chattaroi  Railway  Company,  but  they  aver  that  they  have  not  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegations  that  the  plaintiff  continued  to  own  said  bonds  up 
to  the  time  of  the  foreclosure  by  the  Union  Trust  Company  of  the  city 
of  New  York  of  the  mortgages  made  to  secure  the  payment  of  said 
bonds  or  that  plaintiff  holds  and  owns  said  bonds,  and  therefore  they 
deny  the  same. 

II.  They  deny  that  said  Union  Trust  Company  began  a  suit  to  fore- 
close said  mortgages  in  the  United  States  Circuit  Court  for  the  Dis- 
trict of  Kentucky  in  or  about  the  year  i8^7,  and  they  aver  that  the 
said  trust  company  began  said  suit  long  prior  to  the  year  i&J7,  to 
wit,  in  the  year  iZ85, 

1.  See  the  title  Verifications.  appeal,  however,  to  the  court  of  ap- 

2.  This  answer  Is  copied  from  the  reeord  peals  the  judgment  was  reversed  on 
in  the  case  of  White  v.  Wood,  129  N.  the  theory  that  the  evidence  did  not 
Y.  527.  That  was  a  proceeding  to  show  bad  faith  on  the  part  of  the  de- 
restrain  defendants  from  conveying  or  fendants,  but,  on  the  contrary,  showed 
turning  over  the  franchise  and  prop-  that  they  acted  in  good  faith. 

erty  of  the  Chattaroi  Railway  Company  For  formal  parts  of  answers,  gener- 
ic any  person  or  corporation  except  the  ally,  see  the  titles  Answers  in  Code 
Ohio  and  Big  Sandy  Railroad  Company.  Pleading,  vol.  i,  p.  799;  Answers -in 
Decision  was  in  favor  of  the  plaintiff  in  Equity,  vol.  i,  p.  854;  of  pleas,  gener- 
special  term,  which  was  affirmed  in  the  ally,  see  the  title  Pleas. 
general  term  of  the  supreme  court.    On 
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HI.  They  deny  that  they  entered  into  any  trust  or  other  agree- 
ment with  the  holders  of  "  Sinking  Fund"  and  '^  Gold  Mortgage  " 
bonds  issued  by  the  ?,axA  Chattaroi  Railway  Company  whereby  they 
agreed  after  purchasing  the  property  of  the  said  Chattaroi  Railway 
Company,  on  foreclosure  sale  under  the  mortgages  given  by  said 
Chattaroi  Railway  Company,  to  secure  said  bonds,  and  after  forming  a 
new  corporation  to  take  possession  of  and  operate  the  property  of 
said  Chattaroi  Railway  Company  that  they  would  or  were  required  to 
distribute  all  of  the  stocic  of  the  said  new  company  among  the  holders 
of  the  said  bonds /rtf  rata  according  to  the  holdings  of  each. 

IV.  They  deny  that  the  deed  of  conveyance  under  any  judicial 
sale  of  the  franchise  and  property  of  the  said  Chattaroi  Railway  Com- 
pany was  executed  or  delivered  to  them,  as  joint  tenants  or  otherwise, 
on  or  about  "Ca^  fourteenth  day  oi May,  i887,  and  they  deny  that  on 
or  about  said  date  they  took  possession  of  said  franchise  and  said 
property  or  have  ever  since  been  operating  the  railway,  and  have 
been  receiving  the  incomes  and  revenues  thereof,  but  they  aver  that 
such  delivery  was  made  the  latter  part  of  April,  iS88,  since  which 
time  they  have  been  in  possession  of  and  have  operated  said  railroad 
until  the  twenty-fourth  day  of  August,  iSS9. 

V.  They  deny  that  they  did  in  or  about  the  month  of  July,  iS89, 
organize  a  new  corporation  under  the  laws  of  the  state  of  Kentucky, 
naming  it  the  Ohio  and  Big  Sandy  Railroad  Company,  and  making  its 
capital  stock  two  million  dollars,  divided  into  shares  of  one  hundred 
dollars  each,  and  defendants  aver  that  they  did  begin  to  organize 
such  company  in  July,  tSS9,  and  that  said  organization  was  never 
completed,  and  was  discontinued  before  compiction,  but  they  aver 
that  since  that  time  they  have  organized  a  corporation  under  that 
name  with  the  same  nominal  but  not  actual  amount  of  capital  stock. 

VI.  They  deny  that  in  and  by  the  terms  of  the  trust  agreement 
alleged  in  said  complaint  to  have  been  made  between  these  defend- 
ants and  the  owners  of  said  "  Sinking  Fund"  and  "  Gold  Mortgage  " 
bonds  it  was  the  duty  of  the  defendants,  having  turned  the  franchise 
and  property  of  said  Chattaroi  Railway  Compare  over  to  said  new 
corporation  or  any  new  corporation  by  adequate  deed  of  conveyance; 
to  then  divide  the  capital  stock  of  the  said  new  corporation  or  any 
new  corporation  pro  rata  among  said  bondholders.  They  deny  that 
they  entered  into  an  agreement  outside  of  said  trust  agreement  and 
hostile  thereto,  but  beneficial  to  themselves  personally  with  one  Collis 
P.  Huntington  whereby  they  agreed,  in  consideration  oi  fifty-six  thou- 
sand dollars  or  thereabouts  to  be  paid  to  them  by  said  Huntington,  to 
obtain  for  the  said  Huntington  a  majority  in  value  of  the  said  bonds 
(or  the  cash  price  of  _/f/'/y  per  cent,  of  the  par  value  thereof  to  be 
paid  by  the  said  Huntington  and  thereupon  to  turn  the  said  new  cor- 
poration over  to  said  Huntington,  whereupon,  according  to  the  terms 
of  the  said  alleged  agreement  which  they  are  alleged  to  have  so  made 
with  the  said  Huntington  without  authority,  stock  of  the  said  new 
corporation  of  the  par  value  of  nine  hundred  and  ninety-four  thousand 
dollars  only  is  to  be  distributed  pro  rata  among  the  said  bondholders 
instead  of  two  million  dollars  of  the  stock  of  the  new  corporation,  and 
they  deny  that  said  trust  agreement  provides  that  said  Ivo  million 
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dollars  of  stock  shall  be  so  distributed^  and  they  deny  that  they  have 
entered  into  the  said  agreement  or  any  agreement  with  said  Huni' 
ington  whereby  they  have  combined  with  him  and  have  designed  and 
concluded  to  so  distribute  stock  of  the  said  new  corporation  or  to 
any  new  corporation  of  the  par  value  of  nine  hundred  and  ninety-fwr 
thousand  dollars  instead  of  the  entire  stock  of  the  said  new  corpora- 
tion for  the  purpose  of  wronging  the  said  bondholders  and  depreciat- 
ing the  value  of  their  said  bonds  and  compelling  them  to  part  with 
the  same  ^t  fifty  per  cent,  of  the  par  value  thereof  sooner  than  to 
enter  into  a  litigation  with  them  and  the  said  Huntington  and  his 
associates. 

VII.  They  deny  that  they  are  now  about  to  carry  out  said  alleged 
agreement  with  said  Huntington  and  the  organization  thereof  and 
the  distribution  of  the  said  stock  thereof  to  the  said  bondholders 
and  are  about  to  convey  the  franchise  and  the  property  of  the  said 
Chattaroi  Railway  Compare  to  be  disposed  of  as  aforesaid  and  not  ia 
accordance  with  said  alleged  trust  agreement,  and  they  deny  that  in 
pursuance  of  the  alleged  so-called  agreement  the  stock  of  the  said 
new  corporation  of  the  par  value  of  nine  hundred  and  ninety-four  thou- 
sand dollars  only  is  to  be  distributed  among  said  bondholders,  and 
they  deny  that  said  plaintiff  will  thereby  or  in  any  way  be  wronged 
and  will  not  receive  the  benefit  of  the  said  trust  agreement  and  will 
not  obtain  the  stock  which  he  is  entitled  to  thereunder. 

VIII.  They  deny  that  they  claim  and  pretend  that  the  saidfi/fy-six 
thousand  doWsLTS,  which  it  is  alleged  in  the  said  complaint  is  to  be  paid 
by  said  Huntington  in  cash  to  them,  is  to  be  their  individual  property, 
and  they  deny  that  they  intend  to  distribute  the  same  among  them- 
selves or  that  they  allege  that  that  amount  is  due  to  them  for  money 
disbursed  by  them  in  the  management  and  running  of  the  Chattaroi 
Railway  Company  after  they  became  the  owners  of  the  same  as  joint 
tenants  in  trust,  and  they  deny  that  no  sum  is  due  to  them,  and  they 
deny  that  they  ever  owned  and  operated  the  said  Chattaroi  Railway 
Company^  as  trustees  or  otherwise,  from  Afay^  i8^7,  to  July ^  i8^,  or 
at  any  other  time,  and  they  deny  that  they  ever  received  large  sums 
of  money  or  any  sums  of  money  the  earnings  of  said  company,  and 
they  deny  that  they  still  hold  or  ever  held  any  of  the  earnings  of  said 
company.  They  admit  that  they  never  accounted  for  said  earnings, 
for  they  never  received  them.  They  deny  that  they  are  about  to 
turn  the  said  franchise  and  property  over  as  aforesaid  without  ren- 
dering any  account  or  that  they  intend  to  retain  unaccounted  for  all 
of  the  said  alleged  earnings,  and  they  deny  that  if  they  render  a  just 
and  true  account  of  the  money  so  received  by  them  and  are  allowed 
all  legal  expenses  it  will  be  found  that  they  have  in  their  hands  a 
large  sum  in  excess  of  all  legal  expenses,  and  they  deny  that  instead 
of  the  said  company  or  the  said  bondholders  being  in  any  way  in- 
debted to  them  they  have  in  their  hands  money  for  which  they  arc 
justly  accountable  to  the  said  bondholders. 

IX.  They  aver  that  the  only  trust  agreement  with  owners  of  bonds 
issued  by  the  said  Chattaroi  Railway  Company  into  which  the  defend- 
ants have  entered  is  that  set  forth  in  a  certain  agreement  dated 
February  16^  iS89y  a  copy  of  which  is  hereunto  annexed,  marked 
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Schedule  A^  and  made  a  part  of  this  answer. 

X.  They  deny  all  allegations  of  the  complaint  in  respect  to  the 
contents,  purport  or  effect  of  said  trust  agreement  except  as  by  refer* 
ence  to  said  schedule  they  may  be  found  correct  and  true. 

1.  Mwlilt  A,  Mntklainf  »  oepy  of  tka  Foanb.  In  this  insiniment  the  word 

tran  agtMnnt  referred  to  in  the  text,  '  receipt '  refers  to  receipt!  of  '  Snlting 

W«S  as  follows:  Funif  axiA   '  Gold  Mertgagi'    bonds   as 

"  This  Trust  Agreement,  made  and  set  forth  in  '  Schedule  a,'  and  the  words 

entered  into  this  yf/lfrrt«/4  day  of //iri*-  'CirHfiealt  vf  Depetit'    refer  to  certifi- 

»ry,  A.  D.  iSiy,  between  the  holders  of  catesof  deposit  of  '  iHiomt  Bondi'  and 

the  '  SinMng  Fund'   and   '  GtU  Mart-  capital  stock  asset  forthin  '  Schedule '.' 

gage'   bonds  of  the   Ckaltarai  Railway  Fifth.  Second  parly,  (heir  survivors 

Company  (secured  by  mortgages  of  said  and  survivor,  shall  have  power  lo  fill 

Company    respectively    bearing    date  any  vacancy  or  vacancies,  whkh  may 

August,  nth.  i8ft>.  and  March  iil.  iSJM,  exist  in  their  number. 

first  party,  and  Gtorgt  C.  Woed,  of  Breci-  Sixth.  Second    party    shall    be    and 

lyn.  Nfw   Yorkj   &imutl  D.  Davis,  of  constitute    a    purchasing    committee. 

Laifwood.  Ntw  Jersiy;  Jerry  CoUini,  of  At  any  sale  ot  the  property  covered  by 

Glens  Falls,  N'tttiYBrk;  and  Anitn  Malt-  the  mortgage  aforesaid,  which  may  be 

hy,  of   Nfu)   York,  second   party,   wit-  made  pursuant  to  aoy   decree   in  the 

nessetb:  foreclosure   proceedings  now   pending 

First.  Each  holder  of  any  of  the  said  In  the  Ciriial  Court  or  Cireuit  Courts 

bonds  who  shall  deposit  them  with  the  of    the    United   States,  second     party 

Uitien   Trust   Comfany  ef  Ntn   Yuri,  shall  have  and    is  hereby   given    full 

-under  this  truii  agreement,  agrees  for  powerand  authority  topurcbase  all  and 

himself  and  not  for  the  others,  but  to  singular  the  property  covered  by  said 

and  with  the  other,  and  with  the  second  mortgages  in  ihcir  own  names  as  joint 

Second.  Each  bondholder  of '  5iK:ti'n^  but  for  and  behalf  of    the  first  party 

Fund'  and  '  Gold  Mortgage '  bonds  shall  hereto,  and  at  a  price  within  their  dis- 

deposit  his  bonds  with  the  Union  Trust  cretion.       Second    party     shall     have 

Company  of  New   York,  and   shall   In  power    and    authority   to    appropriate 

place  of  said  bonds  receive  from  said  and  use  the  bonds  deposited  with  said 

Trust  Company  its  receipt  as  set   forth  Trust   Company  under   this  agreement 

in  '  Schedule  a'  hereto  annexed.     Such  in  payment  for  the  purchase  price  for 

receiptsshallbetransferable  by  indorse-  said  property,  so  far  as  the  same  can 

mcnt  and  delivery,  and  when  issued  to  be   used,   and   said   Trust  Company  is 

A  depositor  hereunder,  shall  be  deemed  a  hereby  instructed  to  hold   said  bonds 

part  of  this  agreement,  and   its  terms  to  the  order  and   direction  of   second 

shall,  in   connection   herewith,  control  party  for  such  purpose,  and  the  pur* 

the  parties  hereto.  poses   hereinafter   mentioned,   and   to 

Third.  Theitoclcand  'Income  Bonds'  deliver  s4id  bonds  to  second  party  upon 
ot  the  Ckattaroi  Jtailway  Company  be-  their  written  request,  or  otherwise  dis- 
lodging to  depositors  Thereunder]  of  pose  of  said  bonds  as  second  party  may 
'Sinking  Fund'  and  'Gold  Mortgage'  direct,  in  order  to  apply  the  same  bonds 
bonds  shall  be  deposited  with  said  in  payment  of  such  purchaseprice,  Sec- 
T'rusl  Company,  for  which  said  Trust  ond  party  may  designate  any  one  or 
Company  shall  give  a  certificate  of  dc-  more  of  its  meint>ers,  or  any  other  per- 
posiias  set  forth  in  'Scheduled'  hereto  son  or  persons,  to  attend  the  said  sale 
annexed,  and  shall  be  subject  to  the  and  bid  off  the  property,  and  may  gen- 
control  of  the  second  party,  and  shall  be  erally  employ  such  agents  or  attorneys 
delivered  to  the  Charleston,  Cincinnati  or  counsel  as  second  party  shall  find 
and  Chicago  Railroad  Company,  or  to  necessary  and  proper. 
any  company  or  persons  lo  whom  the  Seventh.  Second  party  shall  have 
second  party  shall  sell  said  property,  as  power  to  barrow  such  money  as  may 
hereinafter  provided,  or  to  any  new  be  necessary  to  the  carrying  out  of 
company  organized  by  them,  as  herein-  this  agreement,  and  security  for  pay- 
after  provided,  and  by  such  transfer,  ment  of  such  money,  to  pledge  the 
alt  rights  as  owners  of  such  bonds  and  bonds  deposited  hereunder,  and  to 
slock  shall  became  the  rights  of  such  mortgage  and  give  a  lien  on  the  prop- 
,transteree.  erty  purchased  by  ihem  hereunder; 
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XL  They  aver  that  during  the  month  of  August^  iS89,  before  the 
service  of  the  summons  in  this  action,  they  organized  the  OAio  and 

and  to  contract  for  the  extension  of  the  Trust  Company  hereunder,  in  propor- 

time  of  repayment  of  such  loans  from  tion  to  the  number  of  bonds  deposited 

time  to  time.  for  which  the  receipts   were    issued, 

Eighth.  In  case  said  party  shall  pur-  upon  the  surrender  to  said  Trust  Com-' 

chase  said  property,  as  aforesaid,  sec-  pany  of  such  receipt j. 

ond  party  shall  take^  hold  and  operate  Thirteenth.  Second  party    shall  be 

the  same  until  they  shall  sell  the  same,  invested  with  full  power  and  authority 

or    until    a    new    company    shall    be  to  carry  out  the  purposes  of  this  trust 

formed  to  hold  and  operate  the  same,  agreement,  to  make  and  execute  all 

if  it,  at  any  time,  becomes  necessary  so  such  instruments  as  they  deem  neces- 

to  do  to  carry  out  the  purposes  hereof,  sary  hereunder,  and  generally  to  do 

Ninth.     At    any    time     within    six  all    acts    and    things    necessary   and 

months  from  the  date  when  said  second  proper  in  their  judgment  to  execute 

party  shall  obtain  possession  of  said  the  provisions  of  the   agreement,  aod 

road  and   property,   they    shall    have  shall  be  entitled  to  a  reasonable  com- 

power  in  accordance  with  the  proposi-  pensation    for   their  services, 

tion  of  the  Massachusetts  and  Southern  And  in  all  cases  second  party  shall 

Construction    Company^    dated     October  be    authorized    to    pay    such    reasoo- 

26th,,  i8<9!5,  and  assented  to  by  the  first  able  compensation  as  they  may  deem 

parties  hereto,  to  sell  such   property  proper    to  all  counsel,   servants  aod 

and  road  unto  the  Charleston^  Cincinnati  agents  whom  they  may  reasonably  em- 

and  Chicago  Railroad  Company^  or  [on  ploy  in  carrying  out  the  purposes  of 

their  failure  to  purchase]  to  any  cor-  this  agreement;  shall  have  full  power 

poration,   or  person,  for  a  cash  sum,  and  authority  to  make  due  provisions, 

which  shall  equal  seventy-two  per  cent,  in  their  discretion,  in  case  of  any  de- 

of  the  par  value  of    the  outstanding  feet  of  their  express  powers  hereunder, 

*  Sinking   Fund*  and  '  Gold  Mortgage*  and  shall  nevertheless  proceed  to  carry 

bonds  of  said  Chattaroi  Railway  Com-  out  the  true  intent,  meaning  and  pur- 

pany^  with  interest  at  six  per  cent,  on  pose  of  this  agreement  by  conforming 

the    par  value    of    such    outstanding  as  near  as   may  be  to  the  provisions 

bonds  from  January  ist^  i8<$y,  and  the  thereof.     And  they  may  assist  in  the 

legitimate   foreclosure    expenses,   and  prosecution  of,  or  become  parties  to, 

the  legitimate  floating  debt.  all   suits  now  pending  or  hereafter  to 

Tenth.    The     purchase    money    for  be  brought,  or  commence  and  prosecute 

which  said  second  party  shall  sell  said  all  such  other  suits  or  proceedings  as 

property,   shall  be  paid  to  said  Trust  they  may  deem  necessary  in  the  prem- 

Company,  ises. 

Eleventh.  After  the  second  party  Fourteenth.  Second  party  shall  act 
shall  have  deducted  or  been  reimbursed  by  a  majority  of  their  number,  either 
the  expenses  of  carrying  out  this  at  regular  or  special  meetings  or  by 
agreement,  the  sum  remaining  shall  writing  signed  by  such  majority  with- 
be  divided  among  and  paid  to  the  out  a  meeting  as  they  shall  determine 
holders  of  the  receipts  issued  here-  from  time  to  time.  They  shall  deter- 
under,  in  proportion  to  the  number  of  mine  all  questions  that  may  arise  con- 
bonds  deposited  for  which  the  receipts  cerning  the  construction  and  effect  of 
were  issued,  upon  the  surrender  to  any  provision  of  this  agreement,  which 
said  Trust  Company  of  such  receipts,  determination  shall  be  final  and  con- 
Twelfth.  Should  said  second  party  elusive  in  every  case, 
at  any  time  deem  it  necessary,  in  order  Fifteenth.  The  several  members  of 
more  fully  to  protect  the  rights  of  the  the  second  party  shall  not  be  person- 
persons  composing  the  first  party  ally  responsible  for  the  acts  or  omis- 
hereto,  to  form  a  company  to  take  pos-  sions  of  their  associates,  nor  for  those 
session  and  operate  said  property  and  of  their  agents,  servants  and  employees 
railroad  under  the  present  franchise  or  emplojred  by  the  second  party  as  such 
a  new  charter,  they  are  hereby  fully  committee. 

empowered   to    form    such    company.  Sixteenth.     By  the  acceptance  of  the 

The  stock  of  such  company  shall  be  receipts  hereinbefore    referred  to,  the 

issued  to  and  divided  among  the  hold-  parties  of  the  first  part,  respectively 

ers  of  the  receipts  issued  by  the  said  depositing  their  bonds  with  the  said 
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Big  Sandy  Railroad  Compat^  under,  by  virtue  of,  and  in  accordance 
with  the  acts  of  the  general  assembly  of  the  eommonwealtk  of  Ken- 
tucky entitled  (title  of  aets  and  dates  of  approDoT).^ 

Xlfl,  They  aver  that  said  act  entitled  "  An  Act  to  incorporate  the 
purchasers  of  railroads  "  provides  as  follows:  (^Here  was  set  out  pro- 
visions of  aet^ 

XI*.  Chapter  56  of  General  Statutes  requires  that  in  incorporat- 
ing companies  under  said  chapter  the  amount  of  capital  stock  author- 
ized and  the  times  when  and  the  conditions  upon  which  it  is  to  be 
paid  in  shall  be  provided  for. 

Xlf.  They  aver  that  said  act  entitled  "  An  Act  to  incorporate  the 
Chattaroi  Railway  Company  "  provides  that  the  capital  stock  of  the 
said  Ckaiiaroi  Railway  Company  shall  be/icf  million  of  dollars  divided 
into  shares  of  arte  hundred  dollars  each,  and  that  it  may  at  any  time 
be  increased  by  a  vote  of  the  majority  of  the  stockholders  to  any 
sum  necessary  for  the  completion  and  equipment  of  said  railway,  not 
exceeding  ten  million  dollars,  and  said  act  provides  further  that  said 
stock  shall  be  paid  for  in  money,  work,  property,  material,  or  in  such 
kind  and  manner  as  may  be  agreed  upon. 

XIrf.  They  aver  on  information  and  belief  that  the  original  cost 
of  the  construction  of  the  said  railroad  of  the  said  Chattaroi  Rail-way 
Company  and  of  the  equipment  purchased  for  use  on  said  railroad  was 
not  exceeding  twelve  hundred  and  fifty  thousand  dollars  (%l,fiBQ,00O), 
and  said  railroad  is  not  half  completed. 

XII.  That  in   order  to  comply  with  the  terms  of  said  act  entitled 

TViu-/  Company,  become  partiet  to  this  approved  April  ss,  1873,  under  whicb 
tgreeoient  with  Ihe  same  force  and  latter  act  chapter  56  of  the  General 
effect  as  if  they  had  severally  affixed  Statutes  of  the  Commooireallh  of  Kea- 
iheir  signatures  and  seals  at  the  foot  tucky  vas  enacted. 
of  this  rnstrument.  S.  The  Mtt  rafsrred  to  In  the  text  pro- 
Seventeenth.  Hoiders  of  bonds  and  vided  as  follows; 
flocks  not  depositing  the  same  hereun-  "  That  whenever  a  railroad  hereafter 
der  within  a  period  of  lixlffit  days  may  be  sold  under  and  in  pursuance  of 
(which  may  be  extended  at  discretion  a  decree  or  judgment  of  a  Court  of 
bv  second  party)  shall  be  deemed  Equity  or  other  court  having  jurisdlc- 
nonassenting  bondholders,  and  shall  tion,  the  purchasers  thereof  or  their  a»- 
not  be  entitled  to  any  benefit  here-  signs,  together  with  such  persons  as 
under.  may  be  associated  with  them,  shall  be 
Eighteenth.  The  several  persons  authorized  to  become  a  body  politic  and 
composing  the  second  party  hereby  corporate  for  the  purpose  of  operating 
accept  the  trusts  imposed  upon  them  and  completing  said  railroad  and  sh%n 
by  this  agreement.  be  entitled  to  exercise  alt  the  franchises, 
In  witness  whereof  the  parties  hereto  powers,  rightsand  privileges,  and  shall 
set  their  hands  and  seals  the  day  and  be  subject  to  all  limitations,  restrictions 
year  first  aforesaid."  {Signalura  and  and  liabilities  contained  in  the  charter 
teali.')  granted  by  the  General  Assembly  of 
(.Stktdidis  a  and  b  altathtd.)  the  Commonwealth  of  Kentucky,  under 
1.  Tha  tltlaa  of  the  acts  nlarrsd  to  in  the  which  said  railroad  was  constructed  and 
text  were  "  An  Act  to  incorporate  the  operated  as  ihey  existed  at  the  time  of 
Chaiteroi  Railway  Company, 'approved  such  sale.  The  mode  by  which  said 
March  II,  1873:  "An  Act  to  amend  purchasers  or  their  assigns  and  asso- 
thc  chaner  of  the  Chattaroi  Railway  ciaiea  as  above  mention^  shall  become 
Company,"  approvedFebruai7a3,  iB8a;  lacorporaied  shall  be  as  prescribed  la 
"  An  Act  to  incorporaie  the  purchases  Chapter  s6  of  the  Generml  Statutes," 
of  railroads,"  approved  March  r,  1876;  etc 
"  An  Act  toadopt  the  general  statutes," 
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^'  An  Act  to  incorporate  the  Chattaroi  RaHway  Company "  the 
defendants,  in  the  articles  of  incorporation  of  the  Ohio  and  Big  Sandy 
Railroad  Company  as  finally  organized  by  them,  fixed  the  nominal 
amount  of  the  capital  stock  of  the  said  company  at  two  million  dollars, 
and  further  provided  in  said  articles  that  ''  Nine  hundred  and  ninety- 
four  thousand  dollars  of  said  capital  stock  is  to  be  delivered  to  the 
purchasing  and  reorganization  committee  above  mentioned  (mean- 
ing these  defendants),  in  part  payment  for  the  property  purchased 
by  said  committee  at  the  sale  above  mentioned  "  (meaning  the  prop- 
erty formerly  of  the  Chattaroi  Railway  Company  held  by  these  defend- 
ants under  said  trust  agreement  of  February  16^  i^87),  and  also  that 
'*  The  balance  of  the  said  capital  stock  may  be  disposed  of  from  time 
to  time  by  the  board  of  directors  at  its  discretion,  and  is  to  be  paid 
in  from  time  to  time  upon  calls  by  the  board  of  directors." 

XIII.  They  aver  that  by  such  provisions  these  defendants  intended 
that  the  actual  capital  stock  should  be  but  \^9Ji^0O€>]  nine  hundred 
and mnety-four  thousand  doWsLTSy  and  that  the  whole  thereof  should  be 
delivered  in  payment  for  the  transfer  of  said  property,  and  should 
be  distributed  in  accordance  with  the  terms  of  said  trust  agreement. 
And  that  thereafter,  when  in  the  proper  administration  of  the  affairs 

*  of  said  railroad  company  it  should  be  deemed  necessary,  the  remain- 
der or  any  part  of  the  nominal  capital  of  tiifo  million  dollars  should 
be  issued  in  a  lawful  manner  for  a  distinct,  valuable  and  proper  con- 
sideration. 

XIV.  They  aver  that  the  foregoing  is  the  true  and  proper  con- 
struction of  said  articles  of  incorporation,  and  that  such  intent  and 
the  acts  of  these  defendants  in  the  premises  have  been  in  strict  fulfil- 
ment of  said  trust  agreement  and  of  said  acts  of  said  assembly. 

XV.  They  aver  that  on  or  about  the  twenty-fourth  day  of  August^ 
\Z89y  they  conveyed  all  the  property  formerly  of  the  Chattaroi  Railway 
Company^  or  acquired  by  them  as  trustees,  and  held  under  said  trust 
agreement  to  said  Ohio  and  Big  Sandy  Railroad  Compat^^  in  consider- 
ation of  said  nine  hundred  and  ninety-four  thousand  dollars  of  capital 
stock  and  of  a  promissory  note  of  said  railroad  company  for  [^5,^^] 
fifty-six  thousand  eight  hundred  doWzxs  payable  on  demand  to  the  order 
of  George  C  Wood^  one  of  these  defendants,  as  chairman  of  said 
purchasing  committee. 

XVI.  They  aver  that  accordingly  said  nine  hundred  and  ninety-four 
thousand  dollars  of  capital  stock,  and  that  amount  only,  has  been  issued 
for  delivery  according  to  the  provisions  of  said  trust  agreement,  and 
of  that  amount  two  hundred  and  seventy  shares,  at  the  par  value  of 
twenty-seven  thousand  dollars,  are  ready  for  delivery  in  exchange  for 
the  trust  receipts  of  the  &nion  Trust  Company  of  New  York^  given 
for  the  twenty-seven  bonds  of  the  Chattaroi  Railway  Company  deposited 
as  alleged  in  the  complaint  on  compliance  by  the  owner  thereof  with 
said  trust  agreement. 

XVII.  They  aver  that  the  amount  of  said  promissory  note  was 
fixed  by  these  defendants  as  an  estimate  to  cover  as  nearly  as  possi* 
ble  sums  of  money  borrowed  and  liabilities  incurred  by  them  in  pur- 
suance of  their  duties  as  such  purchasing  committee  under  said  trust 
agreement,  and  such  promissory  note  was  made  and  given  to  these 
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defendants  by  said  railroad  company  upon  condition  that  after  c« 
lection  thereof  any  part  of  the  said  sum  of  fifty-six  thousand  tig. 
^iK/rf^  dollars  not  justly  and  properly  payable  by  said  defendan 
as  such  committee  should  be  returned  to  said  railroad  company. 

XVIII.  They  aver  that  apart  from  said  promissory  note  and  sai 
shares  of  capital  stock  they  have  no  property  of  themselves  as  sai 
purchasing  committee,  or  of  said  Chattaroi  Railway  Company  or  ( 
any  owner  of  said  trust  receipts  or  bonds  in  their  possession  c 
under  their  control;  that  they  nor  any  of  them  have  ever  individi 
ally  received  any  money  or  property,  the  earnings  of  said  railroai 
during  their  whole  term  of  office  as  such  committee,  whether  as  con 
mission  or  compensation  for  their  services  as  trustees  or  otherwis 
but  that  all  moneys  and  property  received  during  their  said  term  ( 
office,  in  the  operation  or  on  account  of  said  railroad,  were  receiver 
held  and  expended  by  the  officers  and  agents  of  these  defendant: 
except  money  borrowed  by  these  defendants,  and  all  of  it  paid  ou 
by  them  for  the  purposes  of  purchasing  and  operating  said  railroa 
and  paying  the  small  expenses  of  said  purchasing  committee.  Tha 
all  property  and  account  books  used  in  operating  said  railroad  b 
these  defendants  and  all  accounts  and  property  of  these  defenc 
ants  as  such  committee  were  delivered  to  said  railroad  company  o 
the  twenty-fourth  day  of  August,  i889,  and  are  still  held  by  sai 
company. 

XIX.  Theydeny  that  they  have  received  and  still  retain  or  that  the 
hold  control  or  are  to  receive  from  any  person  or  source  whatev< 
any  sum  of  money  or  property  to  which  the  plaintiGF  is  or  has  eve 
been  entitled  as  the  alleged  or  real  owner  of  said  tioenty -seven  bond 
or  of  the  receipts  of  the  said  Union  Trust  Company  for  the  depos 
thereof  under  said  trust  agreement,  and  they  deny  that  any  account 
ing  whatsoever  will  show  that  they  have  or  are  to  have  in  their  hand 
or  under  their  control  any  sum  whatever,  whether  in  excess  of  a 
legal  expenses  or  otherwise,  or  that  they  have  or  arc  to  have  in  thei 
hands  or  under  their  control  money  for  which  they  are  in  any  wa 
accountable  to  any  holder  of  any  of  said  bonds  or  trust  receipts  c 
to  this  plaintiff. 

XX.  They  aver  on  information  and  belief  that  the  owners  c 
trust  receipts  for  nine  hundred  and  sixty-seven  bonds  of  the  total  nit. 
hundred  and  nintty-four  bonds  deposited  under  said  trust  agreemer 
dated  February  15,  i8S7,  have  ratified  and  approved  all  of  the  var 
ous  acts  aforesaid  of  these  defendants  in  reorganizing  said  railroa 
company  and  conveying  said  property  to  said  Ohio  and  Big  Sam 
Railroad  Compaq,  and  especially  in  the  issuing  and  distributing  bi 
ttim  hundred  and  ninety-four  thousand  Ao\\3.is  oi  capital  stock  to  th 
holders  of  trust  receipts  under  said  trust  agreement,  and  that  th 
owners  of  the  twenty-seven  bonds  or  trust  receipts  therefor,  upo 
which  this  suit  is  based,  are  the  only  owners  of  any  such  bonds  (. 
trust  receipts  who  have  not  so  ratified  and  approved  said  acts  of  thes 
defendants. 

Wherefore,  the  defendants  demand  judgment  against  the  plaintif 
that  this  complaint  herein  be  dismissed  with  costs  of  these  defenc 
ants. 
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• 

Anson  McUtby^  Attorney  in  Person,  and 
Attorney  •  for   Defendants  George  C. 
Wood^  Samuel  D.  Davis  and  Jerry 
Collins, 
{Verifi€aiion.y 

IV.  DISSOLUTION  —  WINDING  UP.* 

1.  Proceedings  to  Dissolve,  Generally.^ 

1.  Consult  the  title  Verifications.  New  Hampshire.  —  Pub.  StaL  (1891), 

S.  luToliuitary  dinoliLtioii  of  a  corpo-  p.  410,  §  22. 

ration   may  be  accomplished   as  pro-  New  Jersey.  —  Gen.   StaL   (1695),  p. 

vided  by  statute.    Consult  the  following  919,  §  70. 

statutory  provisions:  New  York,  — Birds.  Rev.  Stat.  (1896), 

Alabama. — Civ.  Code  (1886),  §  3167  p.  672,  §  68  et  seq,,  p.  675,  g  80. 

etseq.  North    Carolina.^ Code    (1883),   ?§ 

ArtMona.  —  Rev.  Stat.  (1887),  §  3191  604,  694  ^/ x^^. 

etseq.  North  Dakota, --VL^y.  Codes  (1895). 

Arkansas. -^SsiTid.  &  H.  Dig.  (1894),  §g  2912,  5762  etseq. 

%  7364  et  se^.  Ohio.  —  Bates'  Anno.  Sut.  (1897),  § 

California. — Code  Civ.  Proc.  (1897),  5651  etseq. 

%  ^2  etseq.  Oklahoma.  ^SUt.    (1893),    §§  968  // 

Colorado.  —  Mills'  Anno.  Code  (1896),  seq.^  5357  et  sea.^  6140. 

§  289  et  sea.  Oregon.  —  Hill's  Anno.  Laws  (1892),  g 

Connecticut.  —  Gen.    Stat.    (1888),    §  354  et  seq, 

1 321  et  seq,\  Laws  (i88q),  p.  138,  Laws  Pennsylvania.  —  Bright.    Pur.    Dig. 

(1893),  p.  263,  Laws  (1895),  pp.  467,  571.  (1894),  p.  411.  S  31  fl  '^9' 

Georgia.-- 2  Code    (1895),   §  1879  ^'  Rhode  Island. -^Ge^a.  Laws  (1896),  p. 

seq.  536,  §  27  et  seq. 

/<^aA7.  — Rev.  Stat.  (1887),  §4329.  South    Carolina.-^ Code    Civ.    Proc. 

Illinois.  —  Surr  &    C.    Anno.   Sut  (1893),  §  424  et  seq, 

(1896),  p.  ion,  g  25  ^/ j^7.  South  Dakota.  —  Dak.  Comp.    Laws 

Indiana.  ^HoTtktfs    SUt.    (1896),   §  (1887),  §  5345  ^Z  j^^. 

1 141 .  Tennessee.  —  Code  (1896),  g  2054  ft  seq. 

Iowa.  —  Code  (1897),  §  4313.  Texas.  —  Rev.  Stat.  (1895),  art.  680  et 

Kansas.  —  i  Gen.  Stat.  (1897),  p.  700,  seq. 

%  45  et  seq.  C/tah.^Rev.  Stat.  (1898),  §  3623. 

Kentucky. —  StSLt.  (1894),  §  569.  Vermont.  ^SxzX.  (1894),  g  3741. 

Louisiana.  —  Rev.  Laws  (1897),  §  688.  Virginia,  —  Code  (1887),  §  404  ^  seq. 

Maine.  ^-  Rev.   Stet.    (1883),    p.   403,  Washington.  —  Ballinger's  Codes  and 

§  27  et  seq.  Stat.  (1897),  §  5780  et  sea. 

Maryland.  — Pub.  Gen.  Laws  (1888),  JVest  Virginia. — Code  (1891),  p.  510, 

art.  23,  §  264  et  seq.  §  57  et  seq. 

Massachusetts.  ^  Pub.  Sut.  (1882),  p.  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 

1075,  §  17  ^'  J'^.  (1889).  §  1824  et  seq. 

Michigan.  —  How.  Anno.  Stat.  (1882),  Wyoming.  —  Rev.  Stet.  (1887),  §  3092 

§§  8155,  8165.   8618,    8657;   Pub.   Acts  etseq. 

(1895),  p.  41  et  seq.  See  also  list  of  statutes  cited  x«r/ra, 

Minnesota.  —  Stat.     (1894),    §§    359,  note  I,  p.  527. 

5899,  5962,  5965,  5968  etseq.  8.  Aetion  to  poroom  judgmflat  diswlv- 

Mississippi.  —  Anno.    Code  (1892),  g  ing  the  corporation,  and  forfeiting  its 

3520  et  seq,  corporate  rights,  privileges  and  fran- 

Missouri.  —  Rev.  Stat.  (1889),  §  2835.  chises,  may  be  maintained:     i.  Where 

Montana.  —  Code  Civ.   Proc    (1895),  the  corporation  has  remained  insolvent 

§  14 10  et  seq.  for  at  least  one  year.     2.  Where  it  has 

Nebraska,  —  Comp.    Stet.   (1897),   §§  neglected  or  refused  for  at  least  one 

I737«  1846.  year  to  pay  off  and  discharge  its  notes 

Nevada. — Gen.  Stet.  (1885),  §§  3342  and  other  evidences  of  debt.    3.  Where 

it  seq. ^  371 1.  it  has  suspended  its  ordinary  and  law- 
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a.  Before  Attorner-GeneraL' 
(1)  Notice  of  Motion. 
Fonn  No.  643s.* 
In  the  matter  of  the  Buffalo  Stone  and  Cement  Compat^. 
Byron  M.  Schulls:    Please  take  notice  that  on  the  statement  or 
petition,  a  copy  of  which  is  herewith  served  upon  you,  a  motion  will 
be  made  before  the  Hon.  Charles  F.  Tabor,  attorney-general  of  the 
state  of  New  York,  at  the  office  of  Messrs.   Tabor  &•  Sheehan,  in  the 
Law  Exchange,  corner  of  Niagara  and  Eagle  streets  in  the  city  of 
Buffalo,  county  of  Erie  and  state  of  New  York,  on  the  second  day  of 
Inarch,  I&89,  at  eleven  o'clock  in  the/ornioon  of  said  day,  that  the 
proper  proceedings  be  taken  by  said  attorney- general  to  dissolve  said 
company. 
Dated  the  twenty-fifth  day  of  February,  i889. 

Strong  &•  Brendell,  Attorneys  for  Petitioners, 
No.  il  E.  Seneca  Street,  Buffalo,  N.  Y. 

(2)  Submission  of  Statbmbmt  op  Facts. 

(a)  By  Written  Request. 

Form  No.  6433.' 

To  Honorable  Thomas  B.  Haneoek,  Attorney-General  of  the  State  of 

New  York.- 

You  are  hereby  requested  to  bring  an  action  against  The  Northern 

Light  Oil  Company,  of  the  city  of  New  York,  Charles  W.  Burton,  and 

Others,  trustees  of  said  company,  to  vacate  the  charter  and  annul  the 

existence  of  said  company,  and  for  the  appointment  of  a  receiver  for 

its  assets,  and  for  an  injunction  restraining  the  corporation  and  its 

officers  and  agents  from  exercising  any  of  its  corporate  rights  and 

ful  buiiness  for  at  least  one  jear.     4 

If  it  has  banking  powers,  or  power  [1 

make  loans  and  pledges  or  deposils,  or  tain  ine  same, 

to  make  insurances,  where  it  becones  New  York.  —  Code  Civ.  Proc.,ei786, 

Insolvent  or  unable  lo  pay  Its  debts,  or  as  amtnded  Laws  (18S0),  c.  301  (Birds. 

has  violated  any  provision  of  the  act  by  Rev.  Stat.  (1896),  p.  673,  %  69),     See  also 

or  under  which  it  was  incorporated,  or  list   of    statutes   cited  supra,    note    a, 

of  any  other  act  binding  upon  it.  p.  658. 

New  York.— Co^t.  Civ.  Proc,.gi785  S.  Tbl*  notie*  of  motlan   to   dissolve 

(Birds.  Rev.  Sui.  (1896),  p.  673,  |  68).  was  copied  from  ihe  record  in  the  case 

See  also   list  of  statutes   cwtA  tupra.  of  People  ».  Buffalo  Stone,  etc.,  Co.,  131 

note  3.  p.  65S.  N.  Y.  140.     For  notice  of  motion,  gen- 

1.  Tlie  ftttaTiU7-g«awKl,  in  the   name  erally.  consult  the  title  Motions. 

and  in  behalf  of  the  people,  may  main-  8.  TU*  nqnatt  to  tlis  aXWrutj-^mKoX 

tain  the  action,  and  whenever  a  creditor  to  sue    was   based   upon   the   facts   in 

or  stockholder  submits  to  the  attorney-  Swords  f.  Northern   Light  Oil  Co.,   17 

.    general  a  written   statement  of   facts,  Abb.  N.  Cas.  (N.  Y.  Supreme   Ci.)  iij. 

verified  by  oaib,  showing  grounds  for  In  that  case  the  atiorney-gencral   was 

an    action,   and    the    attorney-genera!  requested  to  commeoce  an  action  in  the 

omits  for  sixty  days  after  the  submis-  name  and  on  behalf  of  the  people  of 

-■ton  to  commence  the  action,  then,  and  the  state  to  dissolve  said  corporation. 

not   otherwise,  the   creditor   or   stock-  More  than  sixty  days  elapsed,  and  the 

holder  himself  may  apply  to  the  proper  attorney-general  omitted  to  commence 
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franchises.    The  grounds  upon  which  the  action  is  requested  are  as 
follows : 

1.  That  the  said  corporation  is  now,  and  has  been  for  over  ^Lycar 
last  past,  insolvent,  and  has  not  paid  any  of  its  indebtedness  owing 
to  various  persons,  and  has  no  adequate  means  of  liquidating  such 
indebtedness. 

2.  That  the  assets  of  said  company  consist  almost  entirely  of  oil- 
lands,  the  product  from  which  has  been  exhausted  so  that  the  said 
company  is  not  now,  and  has  not  been  for  some  time,  in  the  receipt 
of  any  income  whatsoever. 

3.  That  the  undersigned  are  stockholders  in  said  company,  and 
make  this  request  on  behalf  of  themselves  and  of  all  others  who  are 
interested  in  said  company,  either  as  stockholders  or  creditors,  and 
they  offer  to  furnish  security  satisfactory  to  you  to  indemnify  the 
people  of  the  state  of  New  York  against  costs  in  any  action,  or 
actions,  brought  upon  this  application. 

William  B,  fay, 
16  Broadway y  New  York^  N,  Y, 
New  York,  ApHl  6,  i8P7. 

(^Affidavits  setting  forth  in  detail  the  facts  should  accompany  this 
request,  )^ 

(h)  By  PeHtion, 

Form  No.  6434.* 

To  the  Honorable  Charles  F,  Tabor,  Attorney-General  of  the  State 
of  New  York,  Albany,  N.  K: 

Sir:  The  undersigned  would  respectfully  represent  that  they  are 
stockholders  in  the  Buffalo  Stone  and  Cement  Company,  a  corporation 
duly  incorporated  and  organized  under  the  laws  of  the  state  of  New 
York,  on  the  eighteenth  day  of  August,  iS85, 

That  its  capital  stock  was  nine  hundred  shares,  of  the  par  value  of 
ime  hundred  dollars. 

That  it  was  organized  for  the  purpose  of  carrying  on  the  business 
of  manufacturing  of  building  and  cut  stone,  of  cement  and  gypsum, 
and  the  purchasing  and  improving  real  estate  for  residences  and 
homesteads,  to  be  leased  or  sold  by  said  company. 

That  the  term  of  its  existence  was  to  be  fifty  years. 

That  only  an  average  of  about  seventy-five  per  cent  of  its  capital 
stock  has  been  paid  in,  and  that  a  number  of  its  largest  stock- 
owners,  seeing  the  great  mismanagement  that  is  taking  place,  to  call 
it  by  no  harsher  term,  refused  to  pay  any  more  assessments. 

That  the  company,  by  reason  of  the  gross  mismanagement,  has 
utterly  failed  to  carry  out  the  purposes  for  which  it  was  organized,  and 


the  action.     N.   Y.   Code  Civ.    Proc,  2.  Thii  petttion  if  oopled  from  fht 

S  1785^/ j^^.  (Birds.  Rev.  Stat.  (i8^X  p.  ord  in  the  case  of  People  v.  Buffalo 

072,   g  68  et  seq.\.      See    also    list  of  Stone,  etc.,  Co.,  131  N.  Y.  140. 

statutes  cited  supra,  note  2,  p.  658.  Tor  fnnal  parti  of  petitions  of  this 

1.  Tor  Baok  a  itatomont  of  flMto  see  character,  generally,  consult  the  title 

iacts  set  out  in  the  petition  given  infra^  Petitions. 
Porm  No.  6424. 
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has  never  done  anythine  in  the  line  of  the  purposes  for  which  it  was 
organized,  to  any  considerable  extent 

That  all  that  is  due  upon  said  stock  is  %SS,600.00,  less  the  value  of 
one  hundred  and  len  shares,  which  have  been  forfeited. 

That  the  par  value  of  those  forfeited  shares  is  $11,000.00,  which, 
deducted  from  the  $23,600.00,  leaves  for  available  funds  for  carry- 
ing on  the  business  on  the  full  payment  of  all  the  stock  sold,  of  only 
$11,500.00. 

That  there  are  two  mortgages  on  the  property  of  the  company,  one 
of  $SS,140.00,  and  one  of  $W,000.00,  amounting  in  all  to  $SS,lJfl.OO, 
drawing  interest  at  the  rate  of  fix  per  cent,  per  annum,  amounting 
to  the  sum  of  $S,128.Jfi  yearly. 

That  in  the  way  the  property  is  now  and  always  has  been  man- 
aged, there  is  no  money  with  which  to  pay  this  interest,  except 
assessments  upon  the  unpaid  capital  stock,  as  the  company  has 
never  done  business  amounting  to  its  expenses. 

That  said  company  has  failed  entirely  to  do  or  perform  any  busi- 
ness whatever  for  more  than  one  year  last  past,  and  during  all  of  said 
period  of  time  said  company  has  suspended  its  ordinary  and  lawful 
business. 

That  the  board  of  directors  have  violated  the  law  in  such  cases 
made  and  provided,  by  accepting  notes  instead  of  money,  for  the 
amount  of  the  assessments  on  the  stock  held  by  certain  of  the  stock- 
holders, especially  from  Mrs.  Mary  Shuitz,  wife  of  Byron  M.  Shuilt 
who  is  the  nominal  owner  ol /our  hundred  shares  of  said  stock. 

That  said  board  has  taken  her  note  for  the  sum  of  $S,000.00. 

That  it  has  been  ascertained  by  the  undersigned,  and  is  alleged  as 
a  fact,  that  the  mortgage  of  %S2,1.^.00  owned  by  said  Mary  Shulli 
has  been  hypothecated  to  a  bank  in  this  city  for  the  sum  of  $6,000.00, 
and  that  said  bank  refuses  to  permit  the  sum  of  $2,000.00  to  be 
credited  upon  said  mortgage,  for  said  note,  thus  leaving  the  whole 
amount  of  said  mortgage  a  lien  upon  the  property  of  the  company, 
without  the  company's  having  the  right  or  power  to  offset  her  said 
note. 

That  said  Byron  M.  Shults  or  said  Mary  Shults  have  neither  of 
them  ever  paid  any  money  for  the  shares  of  stock  held  by  them,  or 
either  of  them. 

That  until  said  mortgage  was  hypothecated  all  the  assessments 
against  the  stock  held  by  said  Shultx  or  his  wife  have  been  credited 
upon  said  mortgage. 

That  part  of  the  property  now  owned  by  the  company  was  pur- 
chased of  the  said  Mary  Shultz,  and  the  shares  of  stock  now  held  by 
her  were  taken  and  credited  upon  the  purchase  price,  but  no  money 
was  ever  paid  for  said  stock. 

That  the  undersigned  have  just  ascertained  that  the  acts  of  the 
said  board  of  directors  have  been  illegal  and  not  in  accordance  with 
the  laws  of  this  state  regulating  such  boards,  and  desire  that  said 
company  be  dissolved.  {Signatures  of  president,  vice-president,  trusteet 
and  stockholders.') 

{Verificationy- 

1.  Cmitult  the  title  Vkuitcations. 
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b.  Obtaining  Leave  to  Sue.' 

(1)  Petition. 
(a)  By  Attorney' General. 

Fonn  No.  6425.' 

To  the  {Superior  Court  of  Buffalo]  ? 

The  petition  of  Charles  F,  Tabor  respectfully  shows  that  he  is  the 
attorney-general  of  the  state  of  New  York: 

That  application  has  been  made  to  him  by  Rufus  M,  Choate  and 
others,  stockholders  and  trustees  of  th^  Buffalo  Stone  and  Cement  Com- 
pany^ for  the  purpose  of  having  an  action  brought  by  the  attorney- 
general,  in  the  name  of  the  people  of  the  state  of  New  Yorky  against 
the  above  named  corporation  for  a  dissolution  of  its  charter;  and  a 
hearing  having  been  had  on  the  part  of  said  petitioners  and  the  other 
stockholders  and  officers,  opposed,  and  the  attorney -general  having 
determined  that  he  believed  that  an  action  could  be  successfully 
maintained  against  said  corporation,  and  the  said  petitioners  having 
furnished  the  security  required  by  law;  application  is  hereby  made  for 
leave  to  bring  an  action  upon  the  grounds  and  for  the  reasons  stated 
in  the  annexed  complaint,  against  the  said  corporation,  reference 
being  thereto  had. 

Your  petitioner  further  shows  that  he  has  read  the  annexed  com- 
plaint and  believes  that  an  action  can  be  successfully  maintained  in 
behalf  of  the  people  for  the  reasons  stated  therein. 

Chas,  F,  Tabor,  Attorney-General 

(Verification.^ 

(b)  By  Stockholder. 

Form  No.  6436.* 

In  the  matter  of  the  application  of  Thomas  Swords^ 
for  leave  to  commence  an  action  to  procure  a  I 
judgment  dissolving  the  Northern  Light  Oil  Com-  [ 
pany,  a  corporation.  J 

To  the  Supreme  Court,  New  York  County: 

Petitioner    Thomas  Swords,    appearing    by   William  B.  /ay,  his 

attorney,  by  this  his  petition  respectfully  shows: 

1.  New  York.  — Coditi  Civ.    Proc,  §  For  fDrmal  pirti  of  petidons  of  this 

1786,   as  amended  Laws  (i8So),   c.   301  character  consult  the  dtle  Petitions. 

(Birds.  Rev.  Stat.  (1896),  p.  672,  §  69).  8.  The  fuperlor  oonrt  of   Bvflklo  has 

See  also  list  of  statutes  cited  supra,  been  abolished  and  the  jurisdiction  for- 

note  2,  p.  658.  merly  vested  in  it  transferred  to  the 

8.  This  petition  for  leave  to  bzingaotion  supreme  court.     N.  Y.  Const.  (1S95), 

against  a  corporation  for  a  dissolution  art.  6,  §  5. 

of  its  charter  is  copied  from  the  record  4.  See  the  title  Verifications. 

in  the  case  of  People  v.  Buffalo  Stone,  5.  This  petition  of  a  stooUiolder  for 

etc.,  Co.i  131  N.  Y.  140.    The  court  of  leave  to  commence  an  action  for  disso- 

appeals  affirmed  the  judgment  in  favor  lution  of  the  corporation  is  based  upon 

of  the  plaintiff  rendered  at  the  general  the  facts  in  Swords  v.  Northern  Ught 

term  of  the  superior  court  of  Buffalo,  Oil  Co.,  17  Abb.  N.  Cas.  (N.  Y. Supreme 

affirming  the  decision   of    the    special  Ct.)  115.     In  that  case  the  attorney- 

term  of  said  court.  general  was   requested  to  bring  suit. 
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I.  That  the  Northtm  Light  Oil  Conway  is  a  domestic  corporation 
duly  organized,  formed  and  existing  under  and  by  virtue  of  the  lawi 
of  the  state  oiNew  York,  having  its  principal  business  office  in  the 
city  of  New  Kor^,  state  aforesaid. 

II.  That  petitioner  is  now,  and  ever  since  the  ienth  day  of  Afay, 
tS91,  has  been,  a  stockholder  in  the  said  Northern  Light  Oil  Compawf. 

III.  That  on  the  eighth  day  oi  April,  i8S7,  in  pursuance  to  section 
1786  of  the  Code  of  Civil  Procedure  of  the  state  of  New  Yorit,  a: 
amendedby  the  Laws  of  1880,  chapter  301,  your  petitioner  duly  applied 
to  the  attorney- general  of  New  York,  by  submitting  to  him  a  writteo 
statement  of  the  facts,  verified  by  oath,  reciting  in  substance  all  the 
matters  and  things  proper  to  be  alleged,  showing  grounds  for  an 
action  against  said  corporation,under  the  provisions  of  section  1785  oj 
the  Code  of  Civil  Procedure  of  the  state  of  New  York,  a  copy  of  which 
said  apphcation  is  hereto  annexed  and  made  a  part  of  this  petition, 
requesting  the  said  attorney- general  to  commence  an  action  in  the 
name  and  behalf  of  the  people  of  the  state  of  New  York  to  dissolve 
said  corporation.  That  more  than  sixty  days  have  elapsed  since  such 
application  was  made,  and  the  attorney-general  has  omitted  for  itxfy 
days  after  the  written  statement  of  facts,  verified  by  oath,  was  sub- 
mitted to  him  as  aforesaid  to  commence  an  action  or  proceeding  to 
dissolve  said  corporation,  or  anyaction  specified  in  said  section  1785 
of  Code  of  Civil  Procedure  of  the  state  of  New  York,  and  that  there- 
fore plaintiff,  as  a  stockholder  as  aforesaid,  now  has  the  right  to 
bring  an  action  in  his  own  name,  such  as  is  by  said  sections  1785  and 
1786  of  the  Code  of  Civil  Procedure  of  the  state  of  New  York 
provided. 

Wherefore,  your  petitioner  asks  for  leave  to  commence  an  action 
in  his  own  name  to  procure  a  judgment  dissolving  said  corporation 
upon  the  grounds  and  for  the  purposes  indicated  In  the  said  appli- 
cation to  the  attorney-general,  so  made  as  aforesaid  and  hereto 
Annexed. 

Thomat  ^ordt. 

{yerifieation.y- 

(2)  Order  Granting  Lsavx, 
(«)  To  Attorney-General. 


[At  a  Speeial  Term  of  the  Superior  Court  of  Buffalo,  held  at  the 
City  and  County  Hall,  in  the  city  of  Buffalo,  New  York,  on  the 
twenty-third  day  of  April,  i&89. 

Having  omliied  to  do  so  after  Axtj       %  TUi  ardv  gTMiUnf  iMve  to  the  au 

dafs,    a  stockholder   asked    leave    to  tomey-general  to  bring  suit  to  dissolve 

prosecute   the  proceeding  In   his  own  a  corporation  is  copied  from  the  record 

name.  in  the  case  ofPeople'v.  Buffalo  Stone, 

.   Var  fninal  parti  of  petitions   of  this  etc.,  Co.,  131  N.  V.  140. 
character  consult  the  title  PsTTTIONS.  Tor  formal  furts  of  orders,  senerallrv 

1.  Consult  the  title  VaaincATiONt.  consult  thetnle  Obubs. 
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Present:  Hon.  Edward  W.  Hatch^  Judge  Presiding.]^ 
In  the  matter  of  the  petition  of  the  ) 

Attorney- General  of  the  State  of 

New  York  for  leave  to  bring  an 

action  against  the  Buffalo  Stone 

and  Cement  Company  to  dissolve 

its  charter. 

On  reading  and  filing  the  petition  of  Charles  F.  Tahor^  attorney- 
general  of  the  state  of  New  Yorky  verified  on  the  tenth  day  of  Afrtl^ 
iSS9^  and  the  order  to  show  cause  granted  thereon,  and  the  affidavits 
of  B,  Shultz,  C.  E.  Almendinger  and  William  Casterton^  and  after  hear-^ 
ing  Henry  W.  Brendel^  of  counsel  for  the  people,  and  Gen.  A.  JV.. 
Bishop  and  Warren  F.  Miller^  Esg.,  of  counsel  for  the  Buffalo  Stone 
and  Cement  Company ^  it  is 

Ordered,  that  the  said  Charles  F.  Tabor ^  as  attorney -general  of  the 
state  of  New  York^  be  and  he  hereby  is  granted  leave  to  bring  an 
action  in  this  court  in  the  name  of  the  people  of  the  state  of  Neur 
York  against  the  said  corporation  to  dissolve  its  charter,  upon  the: 
complaint  annexed  to  the  said  petition  and  made  a  part  thereof. 

Enter :    E.  W.  H. ,  J.  S.  C 

(p)  To  Stockholder. 

Form  No.  6438.' 

(Title  of  court  as  in  Form  No.  64£7.) 

(Title  of  cause  as  in  Form  No.  64^7.) 

On  reading  and  filing  the  annexed  petition  of  Thomas  Swords^  a 
stockholder  of  the  Northern  Light  Oil  Company^  a  domestic  corporation 
duly  organized,  formed  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York^  and  having  its  principal  business  office  in  the 
city  of  New  York^  state  aforesaid,  which  said  petition  was  verified  oa 
the  fifth  day  of  September ^  i8P7,  and  it  appearing  that  on  the  eighth  day 
of  Aprils  1 897,  said  petitioner  submitted  to  the  attorney-general  of  the 
state  of  New  York  a  written  statement  of  facts,  duly  verified  by  oath,, 
showing  grounds  for  an  action  under  section  1785  of  the  Code  of  Civil 
Procedure  of  the  state  of  New  York,  to  procure  a  judgment  dissolving 
%2Lvdi  Northern  Light  Oil  Company  \  and  it  further  appearing  that  the 
said  attorney -general  has  omitted  for  jtjc(y  days  after  the  said  submis- 
sion to  commence  an  action,  as  specified  in  this  section,  for  the  dis- 
solution of  said  corporation,  and  that  the  grounds  stated  in  said 
submission  stated  a  case  proper  for  the  dissolution  of  said  corporation,^^ 
and  that  under  section  1786  of  the  Code  of  Civil  Procedure  of  the 
state  of  New  York  said  petitioner  is  now  entitled  to  commence  an 

1.  TheraperioroonrtofBiiitUohasbeefi  proceeding,  having  been  properly  and 
abolished,  and  the  jurisdiction  formerly  duly  requested  so  to  do,  is  based  on  the 
vested  in  it  transferred  to  the  supreme  facts  in  Swords  v.  Northern  Light  Oil' 
court.     N.  Y.  Const.  (1895),  art.  6,  §  5.  Co.,  17  Abb.  N.  Gas.  (N.  Y.  Supreme 

2.  This  order  grantiiig  iMVS  to  a  stock-  Ct)ii5. 

holder  to  commence  an  action  for  dis-       For  formal  parti  of  ofdsn,  generally* 
solution  after  omission  on  the  part  of    consult  the  title  Orders. 
the  attorney-general  to  institute    the 
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actioa  under  section  1785  of  the  Code  of  Civil  Procedure  of  the  state 
of  New  York  to  procure  a  judgment  dissolving  said  corporation. 

Now  therefore,  on  motion  of  William  B.  Jay,  Esq.,  attorney  for  said 
petitioner,  and  Oliver  Ellsworth,  Esq.,  of  counsel  for  the  said  Jfcr/Aem 
LigAl  Oil  Compare,  it  is 

Ordered,  that  Thomas  Swords,  the  said  petitioner,  be  and  he  is  hereby 
granted  leave  to  commence  an  action  under  section  1785  of  the  Code 
of  Civil  Procedure  of  the  state  of  New  York  in  this  court,  for  and  on 
behalf  of  himself  and  all  other  stockholders  who  may  come  in  and  con- 
tribute to  the  expenses  of  the  suit  against  the  yaxA  Northern  Light  Oil 
Compaq,  for  the  purpose  of  dissolving  said  corporation,  upon  the 
complaint  annexed  to  said  petition,  and  made  a  part  thereof. 

Enter:    /.M„].S.C. 

e.  BUI  fbr  DtsfOluUon. 

BILL   TO   WIND   UP    AND   DISTRIBUTE   ASSETS,    BY   UBHBERS. 

Form  No.  6439.' 
{Address  and eommeruement  as  in  Form  No.  6^19.) 

I.  That  the  Northwestern  Mutual  Benefit  Association  is  a  corpora- 
tion organized  in  April,  i879,  under  an  act  entitled  "An  act  to 
provide  for  the  incorporation  ofco-operative  and  mutual  benefit  asso- 
ciations," approved  April  3,  1869;  that  complainants  are  members  of 
said  association,  and  each  of  them  holds  a  certificate  of  membership 
in  the  reeond division,  otherwise  known  as  the  "endowment  division"; 
that  all  of  their  certificates  were  issued  prior  to  the  eighth  day  of 
June,  1S8S;  that  from  assessments  paid  by  them,  and  the  other 
members  of  said  endowment  division,  the  association  had  collected, 
and  on  the  eighth  day  oi  June,  1S8S,  had  on  hand,  to  wit,  sixty  thou- 
sand dollars  and  upwards,  in  money  and  securities,  which  sum  con- 
stituted the  "endowment  fund"  of  the  association,  out  of  which 
complainants  and  other  members  of  the  second  division  were  entitled 
to  receive  their  respective  endowments  at  the  maturity  thereof, 

II.  That  Act  No.  193  of  the  Public  Acts  of  1883  took  effect  June  8, 
1883,  and  soon  thereafter  the  said  association  applied  to  the  Commis- 
sioner of  Insurame  for  license  thereunder,  which  he  refused  to  grant, 
upon  the  ground  that  the  endowment  certificates  issued  by  said  asso- 
ciation were  not  authorized  by  the  act  under  which  it  was  incor- 
porated, and  the  amendments  thereto. 

1.  TUi   bill  U  bcMd  on  th«  &0ti  fn  In  view  of  its  general  jurisdiction  over 

Sumin    V.    NorthweMern    Mut.    Ben.  trusts  and  In  afford  remedies  in  cases 

Assoc,  65   Mich.  317.     In   that  case  \x  where  couni  of  law   are  inadequate  to 

was  sought   to  wind  up  (he  aRairs  of  grant  relief,  it  hAs  jurisdiction  to  grant 

the  corporation  and  distribute  hs  assets,  relief  against  a  corporation   upon   the 

The  supreme  court,  on  appeal,  affirmed  same  terms  as  il  might  against  an  in* 

thedecree  of  the  lower  court, grantingthe  dividual  under  similar  circumstances. 
relief  prayed  for.  upon  the  theory  that        For   fmul  parti  of   bills   in  equity, 

while  courts  of  equity  have  no  jurisdic-  generally,  consul!    the    title   BILLS  IN 

tion   unless    conferred   by  statute,  the  Equity,  vol.  j,   p.  417;    of   complaints 

decree  of  dissolution  of  the  corporation  and  peiiiions,generalty,  consult  the  title 

by  forfeiture  of  its  franchise,  either  at  Complaints,  vol.  4,  p.  1019. 
the  suit  of  an  individual  or  a  state  court 
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III.  That,  after  the  refusal  of  the  CommisHonir  of  Insurance  to 
issue  a  license,  the  officers,  trustees  or  managers  of  the  association 
organized  a  new  one  by  the  same  name,  but  leaving  out  the  endow- 
ment features,  and  obtained  for  said  new  association  from  the  com- 
missioner a  license  to  do  business  under  the  act  of  1883;  that  upon 
the  organization  of  the  new  association,  to  wit,  on  the  fifteenth  day  of 
February^  iS84j  fames  Af.  Barbour^  the  secretary  of  said  association, 
by  authority  of  the  board  of  trustees  thereof,  issued  and  sent  to  com- 
plainants and  the  other  members  of  the  endowment  division  a  printed 
circular,  setting  forth  the  failure  to  obtain  license,  and  the  cause 
thereof,  and  that  the  new  association  had  been  duly  licensed;  that 
there  had  been  for  some  time  a  number  of  dissatisfied  members  in 
the  old  association,  who  had  appointed  a  committee,  who  had  met 
with  the  trustees  of  the  association  to  arrange,  if  possible,  the  differ- 
ences between  them;  that  an  arrangement  was  made  by  which  the 
trustees  agreed  to  pay  for  reinsurance  in  the  new  association  what- 
ever might  be  found  to  have  been  paid  by  each  member  beyond  the 
actual  cost  of  his  insurance,  or,  in  case  he  preferred  to  withdraw  from 
both  associations,  to  pay  him  in  cash  one-half  that  amount ;  that  the 
complainants  were  not  satisfied  with  the  propositions,  and  they  each 
refused  to  accept  either  of  the  offers  therein  made. 

IV.  That  it  is  the  intention  of  the  trustees  and  officers  of  the  asso- 
ciation to  turn  over  and  appropriate  to  themselves,  or  to  the  new 
association  organized  by  them,  the  said  endowment  fund  of  sixty 
thousand  dollars;  that  the  complainants  are  informed  and  believe, and 
charge  the  fact  to  be,  that  it  is  the  intention  of  said  trustees  and 
officers  to  retain,  as  the  supposed  actual  cost  of  insurance,  a  large 
portion  of  said  fund  of  sixty  thousand  dollars,  and  to  convert  the 
same  to  their  own  use,  or  to  the  use  of  the  new  association  so 
organized  by  them;  that  said  association  has  no  legal  right  or 
color  of  right,  to  transact  business  since  it  was  refused  a  license, 
but  that  the  trustees  and  officers  thereof  have  not  wound  up  its 
affairs,  or  instituted  any  proceedings  for  that  purpose,  nor  have 
they  rendered  any  account  to  the  members  of  the  disposition 
made  by  them  of  the  funds  of  the  association,  or  of  their  official 
management  of  its  affairs;  and  they  assert  that  said  endowment  fund 
is  the  property  of  the  members  of  said  endowment  division^  the 
same  having  been  voluntarily  paid  in  by  them  in  the  belief 
that  it  was  competent  for  said  association  to  issue  said  endowment 
certificates. 

V.  That  this  bill  is  filed  for  and  in  behalf  of  complainants,  and  all 
other  members  of  said  endowment  division. 

Wherefore  your  orators  pray : 

1.  That  the  affairs  of  the  association  may  be  wound  up. 

2.  That  said  endowment  fund  may  be  apportioned  and  distributed 
among  the  members  of  said  endowment  division  according  to  their 
respective  rights  and  interests  therein. 

3.  That  said  association,  and  the  officers  and  agents  in  charge 
thereof,  may  be  decreed  and  required  to  pay  to  complainants,  and  to 
each  of  them,  the  amount  due  them,  respectively,  from  the  funds  of 
the  association. 

006  Volume  5. 


6480.  CORPORA  TIONS.  6480. 

4.  That  a  receiver  may  be  appointed  to  take  possession  of  th« 
endowment  fund,  and  all  other  assets  of  the  association  , 

5.  For  general  relief, 

{Signatures  of  c&mflainants, ) 
F.  A.  Baker,  Solicitor  and  of  Counsel  for  Complainants. 
(Verifiealion.)^ 

d.  Complaint,  Fetldon,  Sn^wtlon  or  Infonnatlon.* 

(1)  For  Abuse,  Misuse  or  Nonuse  of  Franchise.' 
(a)  In  Gtntrat. 

BUOOKSTIOB   rOR    QUO   WARRANTO   TO   FORFEIT   FIRRY    FRANCHISE. 

Form  No.  6430. 
(Precedent  in  Com.  f.  SturwvAot,  iBa  Pa.  St.  334.}* 


or  petitions,  generally,  consult  the  title  of  said  company  to  procure  and  keep  a 

CoiiFLAiirrs,  vol.  4,  p.  loig;  for   infor-  suitable  boat  or  boats,  or  erect  and  keeo 

maiioQS,  or  suggestions   for   informa-  in  repair  a  aubstantial  bridge,  for  the 

tionl,  in  the  nature  of  quo  warraato,  safe  and  speedy  transportation  of  per- 

coniult  the  title  Quo  Warranto.  sons  and  property  over  said  river  at  all 

S.  Consult  list  of  atatutei  cited  im/rii,  reasonable   and   suitable  times.     That 

note  a,  p.  658.  said  act  was  duly  published  among  the 

4,  Anothar  Pr«Md«Bt.  —  In  State  v.  laws  of  the  first  session  of  said  legis- 
Council  Bluffs,  etc.,  Ferry  Co..  II  Neb.  lative  assembly  on  page  4fS,  to  which 
354,  the  lofonnalion  filed  on  behalf  of  reference  is  made.  That  in  pursuance 
the  state  to  forfeit  a  ferry  franchise  for  of  said  act  the  said  company,  soon 
nonuser  alleged  "  that  on  the  l6lh  day  after  the  passage  thereof,  organized  by 
of  January,  1855,  an  act  was  passed  by  the  election  of  officers,  and  for  a  time 
the  territorial  legislature  '  to  incor.  performed  the  duty  required  of  it  by 
wrate  the  Council  Bluffs  and  Nebraska  said  fifth  section  by  procuring  and 
Ferry  Company,"  which  act  was  ap-  keeping  a  suitable  boat  for  the  tran»- 
proved  February  9i,  1855.  That  by  portatlon  of  persons  and  property  over 
the  third  section  of  said  act  the  cor-  said  river.  That  since  the  _^rrf  day  of 
porate  business  of  said  corporation  March,  187^,  the  said  company  has  ut- 
ahould  be  managed  by  a  board  of  di-  terly  and  wilfully  failed  and  neglected 
rectors  of  not  less  than  fivt  nor  more  to  perform  its  duty  in  thai  behalf,  and 
than  jfivn,  who  should  be  stockholders,  has  not  during  all  that  time  kept  « 
and  from  their  number  they  should  suitAble  or  any  boat,  nor  erected  nor 
choose  a  president  and  treasurer,  who  kept  in  repair  a  substantial  nor  any 
should  hold  their  office  for  one  year  and  bridge  for  the  transportation  of  persons 
until  their  successors  should  be  chosen,  and  property  over  said  river  at  all 
That  by  the  foarth  section  of  said  act  reasonable  and  suitable  limes,  or  for 
exclusive  power  was  conferred  upon  any  other  purpose,  whereby  the  rights, 
said  corporation  10  keep  a  ferry  and  privileges  and  franchises  of  said  com* 
build  a  toll-bridge  across  the  Mtssottri  pany  have  become  and  are  subject  to 
river  at  a  point  known  as  the  Lone  Tree  be  forfeited.  That  duringall  said  time. 
Ferry,  opposite  the  ciiy  of  Omaka,  the  until  within  a  few  monthspast,  thesaid 
then  place  of  crossing,  or  at  any  other  officers,  provided  by  section  three  of 
practicable  point  on  said  river  midway  said  act,  were  not  elected  by  the  stock- 
between  the  grade  at  or  near  the  said  holders  of  said  company,  and  no  presi- 
Limr  Tree  Ferry  landing  in  /mm,  and  dent  and  treasurer,  or  either  of  them, 
the  ferry  landing  at  Florence,  and  mid-  was  chosen  by  the  board  of  directors  as 
way  betweeo  said  grade  and  the  ferry  required  by  said  section  three,  but  rela- 
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In   the  Court  of  ComnMw 

Pleas  of  Perry  County, 
"^  November  T^rm^  i^9J^  No. 
12,Y 


[The  Commonwealth  of  Pennsylvania  ex^ 

relatione  William  U.  Hensel^  Attorney- 

General^ 

against 
Peleg  Sturtevani  and  Henry  F,  Zaring^ 

Owners  and  Operators  of  *^The  Liver- 

pool  Perry." 

Be  it  remembered,  on  this  eleventh  aay  of  September ^  a.  d.  i8P^ 
comes  William  U.  Hensel^  the  attorney-general  of  the  commonwealth  of 
Pennsylvania^  and  files  this  his  suggestion,  and  gives  the  court  to 
understand  and  be  informed,* 

1.  That  by  an  act  of  assembly  approved  the  21st  day  of  March^ 
1865.  (P.  L.  1867,  page  1356),  there  was  established  a  public  ferry  on 
the  Susquehanna  river  at  the  borough  of  Liverpool^  Perry  county,  Pa.^ 
from  Shank* s  Bridge  in  said  borough  to  a  point  at  or  near  Liverpool 
station  on  the  Northern  Central  Railway  in  Dauphin  county,  /*«.,  to 
be  known  as  ^^The  Liverpool  Ferry^**  and  one  William  Inchy  Sr.^  his 
heirs  and  assigns  were  by  the  said  act  given  the  franchise  to  carry 
foot  persons  by  the  said  ferry  for  tolls  not  to  exceed  twenty  cents. 

2.  That  by  the  said  act  the  said  William  Inch^  Sr.,  his  heirs  and 
assigns  were  directed  to  keep  the  said  ferry  in  good  order  and  repair 
and  furnish  all  needful  facilities  for  ferrying  foot  persons  across  the 
said  fefry,  and  upon  condition  that  he  or  they  should  so  do  and  con- 
tinue so  to  do,  he  or  they  were  given  the  exclusive  right  and  franchise 
to  conduct  the  said  ferry,  and  it  was  further  enacted  that  so  long  as 
the  said  duty  was  so  performed  no  other  ferry  should  be  established 
for  oru  half  mile  above  or  below  the  said  ^^The  Liverpool  Perry.*' 

3.  That  the  franchise  aforesaid  has  passed  by  devolution,  pur- 
chase, assignment,  etc.,  from  the  said  William  Inchy  Sr.^  to  divers 
persons  from  time  to  time,  and  it  is  now  vested  in  Peleg  Sturtevant 
and  Henry  F,  Zaring^  who  claim  to  be  the  sole  owners  of  the  said 
franchise  at  present  and  for  some  time  past,  and  are  now  and  have 
been  conducting  the  said  ferry. 

4.  That  the  present  owners  of  the  said  ferry  and  their  predecessors 
from  time  to  time  have  failed  to  furnish  all  needful  facilities  for 
ferrying  foot  persons  across  the  said  river  and  to  keep  the  said  ferry 
in  good  order  and  repair,  but  on  the  contrary  have  conducted  and 
maintained  the  said  ferry  in  an  inadequate,  improper,  negligent  and 
unlawful  manner,  and  not  as  required  by  the  conditions  of  the  said 
grant,  which  acts  of  omission,  misuser,  nonuser  and  illegal  main- 
tenance of  the  said  ferry  are  specifically  as  follows:  {Statement  of 
acts,  y 

tor  is  informed  that  the  said  JVilUam  not  appear  in  the  reported  case,  but 

IV.  Marsh  now  claims  to  have  been  duly  have  been  added  to  complete  the  form, 

chosen  as  president,  and  the  said  Frank  2.  Aett  of  omiisioii,  "■^•"■^  tad  non- 

Murphy  as  treasurer  of  said  corpora-  OMT  referred  to  in  the  text  were  enu- 

tion,  and  they  have  for  the  space  oifivt  merated  as  follows: 

days  and  more  last  past  assumed  to  act  '*(a)  That  they  and  their  predecessors 

as  such  officers,   notwithstanding  the  have  for  a  long  time  past  furnished  for 

forfeiture  of  the  rights  and   franchises  the  said    ferry  inadequate,   unfit  and 

of  the  said  corporation  as  aforesaid."  dangerous  boats;  (b)  that  they  and  their 

1.  The  words  and  figures  in  [  ]  do  predecessors  have  for  a  long  time  past 
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All  of  which  acts,  matters  and  things  in  the  premises  have  been 
and  continue  to  be  to  the  great  loss,  delay  and  damage  of  the  public, 
whereby  the  condition  upon  which  the  exclusive  grant  to  the  defend- 
ants and  their  predecessors  has  been  violated  and  failed,  and  the 
said  exclusive  grant  and  franchise  has  long  since  in  fact  and  in  law 
become  forfeit. 

Wherefore  the  said  com inon wealth  prays  the  consideration  of  the 
court  here  in  the  premises,  and  that  due  process  of  law  be  awarded  . 
against  the  said  Peteg  SturtevatU  and  Henry  F.  Zaritig,  owners  and 
Operators  of  '■'■Tht  Liverpool  Ferry"  and  that  it  be  adjudged  that  the 
said  Peleg  Sturtevant  and  Henry  F.  Zaring,  owners  and  operators  of 
"The  Liverpool  Ferry"  and  their  predecessors  have  forfeited  all  and 
singular  the  exclusive  right,  property  and  franchise  to  own  and  con- 
duct the  said  '^  The  Liverpool  Ferry  "  as  the  sole  and  exclusive  ferry 
between  the  points  in  the  said  act  of  grant  named,  and  have  in  fact 
and  in  law  no  longer  such  sole  and  exclusive  power  and  franchise,  so 
that  the  commonwealth  of  Pennsylvania  may,  if  it  so  is  moved,  grant 
to  others  than  the  defendants  rights  and  franchises  to  establish  and 
conduct  ferries  upon  the  said  Susfuehanna  river  between  the  points 
named  according  to  law. 

And  further  that  a  quo  warranto  be  issued  against  the  said  Peleg 
Sturtevant  and  Henry  F.  Zaring,  sole  owners  and  operators  of  ''The 
Liverpool  Ferry, "  to  show  by  what  warrant  or  authority  they  claim  to 
exercise  the  said  sole  and  exclusive  right  to  maintain  the  said  '^The 
Liverpool  Ferry  "  as  the  exclusive  ferry  between  the  points  named  in 
the  said  act  of  March  31,  1S65,  so  that  the  commorraieallh  oi  Penttsyl- 
vatda  may  not  at  her  pleasure  and  mere  motion  grant  unto  others 
than  they,  the  said  defendants,  the  franchise  and  right  to  establish 
and  maintain  other  ferries  between  the  said  points,  etc. 

\WiUiam  U.  Hensel,  Attorney- General. 

(yerifieaHm:f^ 

(J)  Illegal  Sunnest — Lottery, 


employed  *od  placed  fn  charge  of  said  they  have  failed  to  keep  tald  itnf  In 

terry-boats     inexperienced,     improper  good  order  and  repair  and  furnish  all 

and  negligent  ferrymen;  (r)  that  they  needful  facilities  for  ferrying  foot  per- 

and  their  predecessors  have  for  a  long  sons  across  said  ferry." 
time  past  refused  and  neglected  to  ferry         1.  Consult  the  title  Vekificatiohs. 
foot  persons  on  divers  occasions,  so  that        S,  The  words  in  [  ]  do  not  appear  in 

nuiDbeii  of   persons   have   been   com-  the  reported  case,  but  have  been  added 

pelled   to  seek  other  ferries   above  or  to  complete  the  form, 
below  the  said  '  The  lAvtrpool  Firry ';        >.  This  eomplBlnt  1*  bH*d  an  the  beti 

{,d)   that    Ihey  and   their   predecessors  In   Stale   v.   Internationa!    Investment 

h«ve  for  a  long  time  past  charged  ei-  Co.,  S8  Wis.  511.     In  that  case  the  de> 

tonionatc,   excessive  and   illegal  tolls  fendani  answered  the  petition,  alleging, 

and  refused  to  carry  foot  persons  for  the-  among  other  things,  that  the  defendant 

tolls  and  ferriage  provided  by  Che  said  had  about  five  hundred  members,  and 

act;  (r)  that  they  and  their  predecessors  a   large    number   of  agents    soliciting 

have  for  a  long  time  past  done  other  and  persons  to  became  members,  and  that 

diSercot  act*  and  omissions  of  misuser  it  had  not  yet  paid  a  contract  of  mem- 

and   noniuer  through  and   by   which  bership  for  the  reason  that  it  had  not 
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In  the  Supreme  Court  of  the  State  of  Wisconsin. 

The  State  of  Wisconsin  ex  relatione ' 
Philip  Lederery  plaintiff, 
against 
The  InternctHomU  Investment 

Company y  defendant. 
The  above  named  plaintiff,  Philip  Lederer^  by  Oliver  Ellsworihy  his 
attorney,  brings  this  action  in  the  name  of  the  state  of  Wisconsin 
against  the  above  named  defendant,  the  Jnternaiional  Ifwestmnt 
Company,  and  complains  and  alleges:  That  the  defendant,  the  Inter- 
national Investment  Company ,  is  a  corporation,  which  was  duly  incor- 
porated on  the  seventh  day  oi  July,  iS93,  under  and  by  virtue  of  the 
laws  of  the  state  of  Wisconsin,  that  the  original  articles  of  organiza- 
tion of  the  said  International  Investment  Company  were  amended  on 
the  eighth  day  of  December,  i^S,  so  as  to  contain  among  other  things 
{Here  was  set  out  the  effect  of  the  amendment),'^ 

That  the  contract  of  membership  is  prescribed  in  the  rules,  which 
are  made  a  part  of  the  articles,  and  among  other  things  contains  in 
effect  the  following  {substance  of  conircLcf)?^ 

condnued  business  long  enough.  Re-  sons  as  the  said  incorporators  or  their 
lator  demurred  to  this  answer,  which  assigns  shall  nominate:  provided  "O/ls/- 
demurrer  was  sustained  and  judgment  ing  other  provisions  relating  te  member- 
directed  vacating,  dissolving  and  an-  ship,  issuance  of  shares,  forfeitures, 
nulling  the  corporate  existence  of  the  expulsions,  etc,), 
defendant  and  ousting  it  of  its  fran-  2.  Contraot  of  membenUp  referred  to 
chises,  on  the  theory  that  a  corporation  in  text  provided: 
whose  primary  object  is  without  statu-  *  *  That  for  and  in  consideration  of  a 
tory  authority  cannot  legally  exist,  membership  fee  of  %$,  and  the  promise 
even  though  among  its  declared  pur-  and  agreements  of  the  second  party 
poses  are  some  for  the  promotion  of  herein  expressed,  the  first  party  doth 
which  the  law  permits  corporations  to  hereby  grant  unto  the  second  party,  his 
be  formed.  heirs,  representatives  and  assigns,  so 
1.  The  ammdmsnt  of  the  artielai  of  or-  long  as  he  and  they  shall  keep  the  said 
gaxiisation  referred  to  in  the  text  pre-  promises  and  agreements,  but  not 
scribed  substantially  in  effect  **  the  longer,  all  the  rights  and  benefits  pro- 
duties  and  salaries  of  each  and  every  vided  by  the  ardcles  of  organization 
of  the  several  officers,  directors  and  and  rules  of  the  company;  and  the  sec- 
agents  of  the  company,"  and  provided  ond  party  therein  promises  and  agrees 
*'  that  the  business  of  said  corporation  to  pay  unto  the  company  each  month, 
shall  be  to  encourage  frugality  and  from  the  date  thereof  until  the  contract 
economy  in  its  members,  to  create,  is  retired  or  forfeited,  the  sum  of  %»t 
husband  and  distribute  funds  from  the  and  also  agrees  to  comply  with  all  the 
monthly  instalments,  dues  or  invest-  requirements  of  the  rules  of  the  com- 
ments from  its  members,  to  purchase,  pany;  that  if  he  keeps  his  agreements 
take,  hold,  sell,  convey,  lease,  rent  and  therein  contained,  but  not  otherwise, 
mortgage  real  estate  and  personal  prop-  then,  in  consideration  of  the  premises, 
erty,  to  loan  surplus  accumulations,  the  company  will  pay  to  him,  his  heirs, 
and  to  carry  on  and  conduct  a  general  executors,  administrators,  or  assigns, 
investment  business;  that  said  corpo-  out  of  the  reserve  fund  (referred  to  in 
ration  shall  have  no  capital  stock,  but  the  rules)  accumulated  for  that  pur- 
shall  be  composed  of  incorporators  and  pose,  on  or  before  forty-three  years 
members,  who  shall  be  admitted  in  the  from  and  after  the  date  heroef,  the  sum 
manner  therein  particularly  defined;  of  $/,ooo,  provided  that  this  contract  is 
that  said  corporation  shall  issue  incor-  then  in  force,  and  has  not  been  reached 
porators'  shares,  originally,  only  to  the  and  paid  under  the  further  provisions 
persons  who  signed  the  original  articles  hereof;  or  the  company  dodi  further 
-of  incorporation,  and  to  such  other  per-  agree  that,  if  the  holder  hereof  shall 
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That  the  rules  further  provide  that  every  person  desiring  to  become 
»  member  shall  make  written  application  for  the  number  of  contracts 
Ite  desires,  not  less  than  four,  and  shall  accompany  his  application 
■with  a  membership  fee  oifivt  dollars  for  each  contract  applied  for, 
bat  the  company  shall  have  the  right  to  reject  any  application  upon 
the  return  of  the  membership  fee;  that  upon  receipt  of  such  applica- 
tion this  company  shall  immediately  return  to  such  applicant  a  state- 
ment showing  the  numbers  of  the  contracts  that  will  issue  upon  the 
application,  and,  if  the  applicant  shall  in  writing  agree  to  accept  the 
contracts  bearing  the  numbers  so  designated,  the  contract  of  mem- 
bership shall  be  deemed  complete;  but  if  he  shall  refuse  to  accept 
such  contracts  he  shall  immediately  notify  the  company  in  writing, 
at  its  home  office  of  his  refusal,  and  his  membership  fee  shall  be 
returned  to  him  and  his  application  canceled;  that  contracts  issued 
shall  bear  the  numbers  agreed  upon,  and  the  holder  shall  pay  unto  this 
company,  at  his  home  office,  unless  otherwise  ordered  by  the  board, 
a  monthly  instalment  of  two  dollars  per  month  upon  each  contract, 
for  each  successive  month  from  date  of  contract  until  cancellation; 
that  the  contracts  issued  shall  be  numbered  in  the  numerical  order 
issued,  and  to  correspond  with  the  numbers  agreed  to  be  given  in 
pursuance  of  article  seven,  and  shall  be  issued  only  in  blocks  oifour; 
that,  if  any  member  shall  fail  or  neglect  to  pay  any  instalment  within 
fifteen  days  after  it  matures,  he  shall  pay  a  fine  ai  fifty  ctxiXi,  for  each 
such  instalment;  and  if  such  instalments  and  fines  shall  not  be  paid 
within  fifteen  days  from  the  time  when  such  fine  was  assessed, 
together  with  the  instalment  then  maturing,  the  contract  upon  which 
the  instalment  matured  and  the  fine  was  assessed  shall  thereupon 
lapse  and  become  null  and  void,  and  all  payments  and  instalments 
theretofore  made  thereon  shall  be  forfeited;  nor  shall  this  company 
give,  or  be  required  to  give,  any  notice  of  the  maturity  of  instalments 
or  the  assessment  of  hues,  or  of  forfeiture  or  lapse  of  contract 
That  the  rules  then  provide  (^statement  of  provisions).^ 

well  and  truly  keep  hiataid  agreement,  (he  text  were  to  the  effect  "that  there 
this  company  will  pay  to  him,  his  heirs,  shall  be  created  and  maintained  what 
executors,  admioiscrators,  or  assigns,  shall  be  known  as  a  '  members'  trust 
out  of  the  members'  trust  fund  (re-  fund,'  to  which  shall  be  applied  %r 
(erred  to  in  the  rules)  accumulated  for  from  each  monthly  instatmenl  re- 
that  purpose,  when  there  shall  be  suffi-  ceived,  and  all  fines  and  iransfer  fees 
cienc  money  in  that  fund  therefor,  and  coUecied,  and  from  which  shall  be 
when  this  contract  is  reached  in  its  or-  made  the  payment  upon  contracts  men- 
der of  payment,  and  not  before,  the  tioned  in  article  13.  Article  13  pro- 
sum  of  %i,ooo,  subject,  however,  to  dis-  vides  that,  as  often  as  there  shall  be  in 
count  pursuant  to  the  provisions  o/ arii-  the  members'  trust  fund  the  sum  of 
cle  14  of  the  rules:  provided,  however,  %i,ooo,  there  shall  be  paid  to  the  holder 
that  this  contract  has  not  then  been  of  one  outstanding  contract  of  mem- 
paid  pursuant  to  the  first  foregoing  bership  the  sum  of  %i.ooo,  subject  l< 
provision   thereof;  that   if  the   second  "~    — "'' — ■--.j   -. -. 


party  shall  fail  to  pay  any  instalment    that  the  Grst  contract  upon  which  pay- 
■'■      ■       '  cified  by  tl  '  .....  .       . 


within  the  time  specified  by  the  rules,  ment  shall  be  made  shall  be  c 
or  if  be  shall  fail  to  obey  and  observe  No.  r,  the  second  payment  shall  be 
the  said  rules,  this  company  shall  have  upon  contract  No.  4,  the  third  payment 
the  right  10  cancel  and  revoke  this  con-  upon  contract  No.  s,  the  fourth  pay- 
tract  and  terminate  this  membership,  ment  upon  contract  No.  J.  and  so  on, 
without  notice,  proceeding  or  process. "  reverting  back  to  the  lirst  issued,  un- 
1,  noililauMtharalM  referred  to  in  forfeited,  unpaid  nonmultiple  contract 
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That  the  business  of  the  defendant,  the  said  the  Iniernatmd 
JnoestnufU  Company y  is  illegal,  for  the  reasons  that  said  alleged  corpo- 
ration has  in  it  the  element  of  chance  and  uncertainty,  and  is  in  vio- 
lation of  the  statutes  of  the  state  of  Wisconsin  against  the  maintenance 
and  operation  of  lotteries,  and  that  its  manner  of  doing  business  is 
and  has  been  intended  to  deceive  persons,  and  especially  such  persons 
as  have  become  and  may  hereafter  become  members  of  said  corpora- 
tion, and  that  its  business  is  illegal  and  contrary  to  law,  and  a  common 
and  public  fraud  in  this,  to  wit:  {Here  was  set  out  the  facts  shmmng  iht 
method  and  manner  of  the  business  and  opercUion  of  the  corporcUion,) 

That  your  relator,  the  said  Philip  Lederer^  is  now  and  was  at  the 
time  hereinabove  mentioned  a  resident  of  the  dty  and  county  of  Mil- 
waukecy  in  the  state  of  Wisconsin^  and  an  elector  and  tax-payer  of  and 
in  said  state,  and  a  member  of  said  corporation,  the  said  Internatmal 
luvestment  Company, 

That  in  pursuance  of  section  3242  of  the  Revised  Statutes  of  the 
state  of  Wisconsin  (Sanb.  &  B.  Anno.  Stat  (1889),  §3342)  your 
relator,  the  said  Philip  Lederer^  duly  applied  to  the  attorney-general 
of  the  state  of  Wisconsin^  requesting  him  to  bring  an  action  for  the 
purpose  of  vacating  the  charter  and  annulling  the  existence  of  said 
corporation,  the  said  International  Investment  Company ^  for  the  reason 
hereinbefore  specifically  set  out  and  enumerated ;  and  that  said  attor- 
ney-general, upon  said  application,  refused  and  has  since  hitherto  ever 
since  refused  to  bring  such  action,  and  that  upon  such  refusal  of  the 
attorney-general  to  proceed  as  aforesaid  your  said  relator  duly  applied 
to  the  Supreme  QoMTt  after  having  given  due  notice  of  such  application 
to  the  attorney-general  and  to  the  defendant,  the  said  Internaiional 
Investment  Company ^  for  leave  to  bring  this  action;  and  that  there- 
upon said  court  duly  granted  to  the  plaintiff  leave  to  sue  and  bring 
this  action,  with  like  force  and  name  as  if  the  same  had  been  brought 
by  the  attorney-general  in  the  name  and  in  behalf  of  the  people  of  the 
state  of  Wisconsin^  and  that  an  order  to  that  effect  was  duly  made  and 

entered  on  the day  of ^  18—,  as  follows:  (^Here  seimU 

the  order  granting  leave  to  sue)^  a  copy  of  which  said  order  is  hereto 
annexed  and  made  a  part  of  this  petition. 

and  alternating  with  the  lowest  unpaid,  twenty  per  centum  of  the  amoiiot  doe 

un forfeited  multiple  of  four,  until  like  upon  every  such  contract;  and  artide 

payments  have  been  made  to  the  hold-  15,    after    providing    for   a    'reserve 

ers  of  all  issued,  unforfeited,  unpaid  fund,'  provides  further  that  whenever 

contracts;   but  the  company  shall  be  any  contract  shall  mature,  under  the 

required  to  pay  or  make  payment  upon  provisions     for     payment,   f»rty4kret 

no  contract    until   there    is    sufficient  years  from  and  after  the  date  thereof, 

money    in    the  members'   trust    fund  provided  it  has  not  been  paid  before 

therefor,   nor  until    such    contract    is  that  time,  there  shall  be  paid  to  the 

regularly  reached  in  its  order  for  pay-  holder  thereof  the  sum  of  %i^ooo  from 

ment;    provided,   however,   that    such  said  reserve  fund.     It  is  also  provided 

contract  has  not  been  paid  at  expira-  that  all  instalments  shall  be  paid  at  the 

tion  of  time,  or  upon  surrender,  pur-  home  office,  unless  otherwise  ordered 

suant  to  the  provisions  of  article  15.  by  the  board,  and  proper  receipts  given; 

Article  14  provides  that  in  case  there  that  all  receipts  shall  be  numbered,  and 

shall  have  been  less  than  sixty  monthly  duplicate  stubs  with  duplicate  numbers 

instalments  paid  upon  any  contract  of  to  correspond  with  the  receipt  naffl- 

membership  up  to  the  time  that  such  bers  shall  be  kept  in  the  office. ' 
contract  is  canceled  by  payment,  then        1.  Tm  form  ttf  raftk  am  «rdtr  see  xfls^i 

there  shall  be  deducted  and  reserved  Form  No.  6438. 

072  Volume  5. 


6482.  CORPORA  TIONS.  6483 

Wherefore  relator  demands  judgment  against  the  dcfendant,the  sai 
InlirmiHonai  Investment  Company,  vacating,  dissolving  and  annuUic 
the  corporate  existence  of  said  corporation,  and  ousting  the  said  co 
poration  of  its  said  franchises  heretofore  exercised  by  it. 

Oliver  Ellsworth,  Attorney  for  the  Plaintiff. 

(  Verification.  )* 

(e)  Illegal  Combination  -~~  Monopoly. 

aa.  Gas  Tkust. 

Form  Ho.  6433.* 

In  the  Circuit  Court  of  Cook  County, Term,  i85S. 

State  of  Illinois,  \      . 
Cook  County.       J  ^*^'- 

Daniel  Webster,  attorney-general  of  the  state  of  Illinois,ytho  sue 
for  the  people  of  said  state  in  this  behalf,  comes  into  court  here  o 
this  day.  and  for  the  said  people,  and  in  the  name  and  by  th 
authority  thereof,'  at  the  relation  of  Francis  B.  Peabody,  accordin 
to  the  form  of  the  statute  in  such  case  made  and  provided,  gives  th 
court  here  to  understand  and  be  informed,  that  the  Chicago  Ga 
Light  and  Coke  Company  is  a  corporation,  organized  under  and  b 
virtue  of  a  charter  granted  to  it  by  the  legislature  of  the  state  c 
Illinois  in  the  year  i845.  (Here  was  set  out  in  full  the  charier,  a 
amendatory  act  passed  in  1855,  and  an  enabling  act  of  1869,  permitting 
said  company  to  increase  its  capital  stock.) 

That  the  People's  Gas  Light  and  Coke  Company  is  a  corporatioi 
organized  under  and  by  virtue  of  a  charter  granted  to  it  by  th 
legislature  of  the  state  of  Illinois,  in  \i65.  ijlere  was  set  out  in  fui 
the  charter.)  That  an  ordinance  was  passed  by  the  common  counci 
of  the  city  of  Chicago,  in  i&58,  authorizing  (Here  was  set  out  in  fui 
the  ordinance).*  That  in  April,  iS63,  an  agreement  was  entered  inti 
by  and  between  the  said  Chicago  Gas  Light  and  Coke  Compare,  am 
the  said  Peoples  Gas  Light  and  Coke  Company,  which  said  agreemen 

I.  Consult  the  title  VtKipi cations.  nal  proceeding,  And  need  not  be  prosi 

B.  Thli   Inbrautloti  li   bM*d    on    Ua  cuted"lnthenameandbytheau[horit 

hati  in  People  v.  Chicago  Gas  Trust  of  the  people,"  for  U  ia  not  an  laforma 

Co..   130   111.    268.     Demurrers   to   de-  tloD  in  the  nature  of  a  quo  warrantc 

fendant's    pleas   were  overruled.      On  but  a  civil  procedure  ot  a  special  statu 

appeal  from  the  judgment  of  the  cir-  tory  character.     Chicago  Mut.   L.   In 

cult  court,  the  supreme  court  reversed  demnity  Assoc,  v.   Hunt,  137  I".  ^SE 

and  remanded   the  cause,   vrith  direc-  But  an  information  in  the  nature  of 

tions   to   sustain   the   demurrer.     The  quo  warranto  must  be  "in  the  nam 

court  held  in  this  case  that  a  corpora-  and  by  the  authority  of  the  people  c 

tion  formed  under  the  general  law  for  the    state   of    Illinois."   and    conclud 

the  manufacture  and  saleof  gas  cannot  "  against  the  peace  and  dignity  of  th 

clothe   itself  with   power   to   purchase  same."     Chesshire  v.   People,  Il6  111 

and  hold   stock  in  other  gat  corpora-  493:  Hays  v.  People.  59  111.  94;   Dot 

tious  merely  by  naming  this  as  one  of  nelljr  c  People,  11  111.  sji. 
the  objects  of  its  incorporation  in  the        4.  T>|»  iii^fii«ni>«  Tafarrf^  x^  |n  ihf  t-» 

articles  bled  with  the  secretary  of  stale,  authorized  the  People's  Gas  Light  ani 

t.  Ab   tnloniuitlmi  fllad  la  a  aovrt  of  Coke   Company  cp  lay  its  mains  >□< 

•foltj   against  a   corfioration,  for  the  pipes,  etc.,  in  the  streets,  etc.,  of  sai< 

purpose  of  dissolving  it,  is  not  a  crimi-  city. 
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provided  \Here  was  set  out  in  full  Mr  agretment  and  tdso  ihe  Substance 
of  a  certain  litigation  between  the  two  geu  companies)^ 

That  the  said  Chicago  Gas  Light  and  Coke  Company  receiTcd  subscrip- 
tions to  its  capital  stock  to  the  amoant  olfour  million  nine  hundredand 
eighty-four  thousand  two  hundred  dollars  and  issued  certificates  for  one 
hundred  and  ninety-nine  thousand  three  hundred  and  sixty-eight  shares  of 
such  stock,  each  share  for  twenty-five  dollars.  That  the  People* s  Gas 
Light  and  Coke  Company  received  subscriptions  to  its  capital  stock  to 
the  amount  of  four  million  dollars,  and  issued  certificates  for  forty 
thousand  shares,  of  one  hundred  dollars  each.  That  the  two  said 
companies  laid  their  mains  and  pipes  in  the  streets  of  the  city  of 
Chicago^  in  the  state  of  Illinois^  and  operated  their  works,  and  fur- 
nished gas  to  the  city  and  its  inhabitants,  the  former  after  April^ 
iZ62y  in  the  north  and  south  divisions  and  the  latter  after  the  same 
date  in  the  west  division  of  the  said  city. 

That  in  January,  i&^i?,  the  Consumers*  Gas,  Fuel  and  Light  Com- 
pany of  Chicago,  Illinois,  was  organized  under  the  general  Incorpora- 
tion act  of  1872,  and  was  authorized,  by  an  ordinance  of  the  commoa 
council  of  Chicago,  passed  April  28,  1882,  to  construct  and  operate 
its  works  in  that  city  and  to  lay  its  pipes  and  mains  under  the  streets 
(describing  them),  and  proceeded  to  lay  its  pipes  in  the  north  and 
south  divisions  and  to  supply  the  inhabitants  with  gas,  and  that,  by 
reason  of  the  foreclosure  of  a  trust  deed  given  by  the  last  named 
company,  its  property,  rights  and  franchises  passed  to  and  became 
vested  in  the  Consumers*  Gas  Company,  a  corporation  organized  in 
November,  1S86,  under  the  general  Incorporation  act. 

That  the  said  Consumers*  Gas  Company  was  duly  incorporated  under 
the  laws  of  the  state  of  Illinois,  with  a  capital  stock  oi  five  million 
dollars,  divided  into  fifty  thousand  shares  of  one  hundred  dollars  each, 
and  that  said  company  after  the  date  of  such  transfer  to  it,  used  the 
works  and  pipes  and  other  machinery  and  apparatus  in  manufactur- 
ing and  distributing  ga^  in  the  said  city  of  Chicago. 

That  the  Equitable  Gas  Light  and  Fuel  Compare  of  Chicago  was 
organized  under  the  laws  of  the  state  of  Illinois,  in  August,  18^, 
under  the  general  Incorporation  law,  with  a  capital  stock  of  three 
million  dollars,  divided  into  thirty  thousand  shares,  of  one  hundred  ^o^ 
lars  eacTi,  and  that  an  ordinance  was  passed  by  the  common  council 
of  the  city  of  Chicago,  giving  the  said  company  the  right  to  lay  down 
gas  pipes  and  mains  in  the  streets  of  said  city,  and  such  other  rig;hts 
as  were  necessary  and  useful  in  carrying  out  its  purposes,  and  that 


1.  TheagreemaiitrdteMdtoin  thetext  construed    to  be   void   as  creating  a 

provided  in  effect  for  an  exchange  of  monopoly,  and   being  against    public 

the  mains  and  pipes  of  one  company  in  policy,  in  Chicago  Gas  Light,  etc.,  Co. 

one  part  of  the  city  for  the  mains  and  v.  People's  Gas  Light,  etc.,  Co.,  121  111. 

pipes  of  the  other  company  in  another  531. 

part  of  the  city,  each  company  agreeing       The  litigation  nfored  to  in  the  text 

with  the  other  to  have  the  exclusive  was  an  action  for  specific  perfonnaoce 

right  of  supplying  gas  in  its  part  of  the  of  a  contract  between  the  two  com- 

city  for  one  hundred'  years,  neither  to  panies,  the  facts  and  result  of  which 

interfere  with  the  business  of  the  other  are  given  in  Chicago  Gas  Light  Co.  v. 

in   its   territory.     This  contract    was  People's  Gas  Light,  etc..  Co.,  lai  HI.  530. 
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said  company  kept  and  maintained  such  gas  mains,  pipes  and 
apparatus  needful  and  useful  in  its  business  of  manufacturin 
and  sold  the  gas  so  manufactured  in  the  toutk  division  of  the  sai 
of  Chicago. 

That  the  four  companies  above  named,  to  wit:  the  Chua^ 
light  and  Ceke  Compaq,  the  People's  Gas  Light  and  Coke  Compat 
Consumers'  Gas  Company,  and  the  Equitable  Gas  Light  and  Fuet 
pany  of  Chicago,  were  oa  Aprii  S9,  i8*7,  and  have  been  and  ai 
only  gas  companies  engaged  in  that  business  and  occupyin 
streets  with  gas  mains  in  said  city;  that,  in  the  ordinances  givi 
the  Consumers'  Gas,  Fuel  and  Light  Company  (succeeded  by  th{ 
turners'  Gas  Company)  and  to  the  Eguitahle  Gas  Light  and  Fuet 
pany  the  right  to  occupy  the  streets,  it  was  provided  that  such 
nances  should  not  take  eflect  until  said  companies  had  given 
binding  themselves  respectively  not  to  sell,  lease  or  transfer 
franchises  and  privileges  to  any  other  gas  company  and  not  to 
into  any  combination  with  any  other  company  concerning  thi 
or  price  to  be  charged  for  gas;  that  each  of  said  corporations  « 
law  designed  to  be  and  of  right  ought  to  be  a  separate,  distinct, 
pendent  and  competing  corporation  for  the  manufacture,  sal 
furnishing  oi  iliumi noting  gas  to  the  consumers  thereof  in  saic 
that  said  four  companies  when  combined  and  operating  nnde 
management  or  power  of  control,  having  a  common  interest  ti 
serve,  form  a  monopoly  of  the  business  of  supplying  and  s 
illuminating  gas  to  the  said  city  and  its  inhabitants. 

And  that  heretofore,  to  wit,  on  the  twenty-ninth  day  ot  April, 
at  the  said  county  of  Cook,  the  Chicago  Gas  Trust  Company  was 
from  thence  hitherto  hath  been,  and  still  is,  a  corporation  and 
politic,  organized  and  existing  under  the  laws  of  the  state  of /J 
to  wit:  "An  Act  entitled  an  act  concerning  corporations,"  app 
April  i8,  1873,  and  the  several  acts  amendatory  thereof;  and  thi 
said  Chicago  Gas  Trust  Company  for  and  during  the  period  of 
months  or  more  last  past,  at  the  county  of  Cook  aforesaid,  has  us 
and  unlawfully  exercised,  and  now  usurps  and  unlawfully  exei 
powers,  liberties,  privileges  and  franchises  not  conferred  by  V, 
wit,  the  power,  liberty,  privilege  and  franchise  of  obtaining,  b] 
chase,  or  in  exchange  for  its  own  stock,  and  holding  and  ownin| 
then  and  there  did  purchase  and  receive  in  exchange  for  its 
stock,  and  now  holds,  a  majority  and  controlling  interest  of  a 
the  shares  of  capital  stock  of  the  said  Chicago  Gas  Light  am 
Company,  the  said  People's  Gas  Light  and  Coke  Compat^,  the  said 
table  Gas  Light  and  Fuel  Company  of  Chicago,  and  the  Consumer, 
Company,  respectively  (as  amended  May  27,  i8#9),  and  hath  th< 
in  manner  and  at  the  place  aforesaid,  unlawfully  acquired  and 
the  power  to  manage  and  control  the  said  four  corporations,  t 
the  said  Chicago  Gas  Light  and  Coke  Company,  the  said  People' 
Light  and  Coke  Company,  the  said  Equitable  Gas  Light  and  Fuel 
pany  of  Chicago,  and  the  said  Consumers'  Gas  Compat^,  and 
thereby,  and  in  the  manner  and  at  the  place  aforesaid,  destroy* 
diversity  of  interest  and  motive  for  competition  between  them, 
would  otherwise  exist,  in  the  manufacture,  distribution  and  s 
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UlutninaHng  gas  to  the  city  of  Chicago  and  its  inhabitants,  in  said 
county,  and  hath  thereby  usurped  and  unlawfully  secured  to  itself, 
in  manner  aforesaid,  and,  by  means  of  holding  such  majority  and 
controlling  interest  in  the  shares  of  stock  of  said  four  last  mentioned 
gas  companies,  now  usurps  and  unlawfully  holds,  the  power,  liberty 
and  franchise  of  maintaining,  through  said  four  several  gas  com- 
panies last  mentioned,  a  virtual  monopoly  in  the  business  of  furnish- 
ing illuminating  gas  to  said  city  of  Chicago  and  the  inhabitants 
thereof,  and  to  the  consumers  of  such  gas  in  said  city,  to  wit,  at  the 
f)lace  aforesaid,  to  the  great  detriment  and  injury  of  the  people  of 
the  state  of  Illinois^  all  of  which  said  powers,  privileges  and  franchises 
so  exercised  by  it  as  aforesaid,  though  not  conferred  by  law,  the  said 
Chicago  Gas  Trust  Company^  at  and  within  said  county,  upon  the  peo- 
ple of  the  state  of  Illinois^  hath  so  usurped  and  unlawfully  exercised, 
and  now  doth  so  usurp  and  unlawfully  exercise,  contrary  to  law  and 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  state  of  Illinois, 

Whereupon  the  said  George  Hunt,  attorney-general,  for  the  said 
people  and  in  the  name  and  by  the  authority  thereof,  at  the  relation 
of  the  said  Francis  B,  Peabody,  prays  the  consideration  of  the  court 
here  in  the  premises,  and  that  due  process  may  be  awarded  against 
the  said  Chicago  Gas  Trust  Company  in  this  behalf  to  answer  to  this 
court  by  what  warrant  it  exercises  the  powers  and  privileges  herein- 
above described. 

George  Hunt^  Attorney-General. 

{Verificationy- 

bb.  Oil  Trust. 

BECAUSE  OF  CREATION  OF  MONOPOLY  CAUSED  BY  TRANSFER  OF  STOCK 

TO  CERTAIN  TRUSTEES. 

Form  No.  6433. 

(Precedent  in  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137.)* 
[In  the  Supreme  Court  of  the  State  of  Ohio. 
The  State  of  Ohio  ex  relatione  David  K,  \ 
Watson,  AHorney-General,  plaintiff,      I  ^     ^^  Petition.]' 

agamst  [  -■ 

The  Standard  Oil  Company,  defendant.  J 

Now  comes  David  K.  Watson,  the  duly  electee,  qualified  and  act- 
ing Attorney-General  of  the  state  of  Ohio,  and  gives  the  court  to 

1.  Consult  the  title  Verifications.  stockholders    transfer    their   stock  10 

2.  This  aoUon  wu  brought  to  out  the  trustees  on  condition  that  other  com- 
defendant  of  the  right  to  be  a  corpora-  panies  and  individuals  do  the  same, 
tion,  because  of  an  abuse  of  its  fran-  such  a  proceeding  tends  to  create  a 
chises  by  becoming  a  party  to  an  monopoly,  notwithstanding  the  stock- 
agreement  which  was  against  public  holders  act  individually,  where  the  re- 
policy.  The  supreme  court  rendered  suit  of  their  combined  acts  in  effect 
judgment  ousting  defendant  from  the  becomes  the  act  of  the  corporation, 
right  to  make  the  agreement  set  forth  8.  The  words  within  [  J  do  not  ap- 
in  the  petition  and  of  the  power  to  per-  pear  in  the  reported  case,  but  have 
form   the  same,   holding    that  where  been  added  to  complete  the  form. 
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understand  and  be  informed/  that  on  or  about  the  lOtk  day  of 
January,  a.  d.  i870,  the  defendant.  The  Standard  Oil  Company, 
was  fonned  and  organized  as  a  corporation  under  and  according  to 
the  laws  of  the  state  of  Ohio. 

That  the  only  purpose  of  said  defendant,  as  set  forth  in  its  articles 
of  incorporation,  is  '^tht  manufaiture  of  petroleum  and  to  deal  in  petro- 
leum and  itt products  " ;  that  at  the  time  of  the  defendant's  incorpo- 
ration, its  capital  stock  was  fixed  at  %1, 000,000. 00;  that  subsequently, 
to  wit:  on  or  about  the  iSth  day  of  February,  a.  d.  i87i8,  the  defend- 
ant's capital  stock  was  increased  to  the  sum  of  ^,500,000.00;  that 
afterwards;  to  wit:  on  or  about  the  IS/A  day  of  March,  a,  d.  i875, 
said  capital  stock  was  increased  to  the  sum  of  %S, 600, 000.00;  and 
that  after  its  org'anization,  as  aforesaid,  said  defendant  entered  upon 
and  continued  generally  in  the  pursuit  of  its  corporate  objects,  with 
its  principal  place  of  business  in  the  city  of  Cleveland,  in  this  state, 
until  on  or  about  the  date  of  the  trust  agreements  hereinafter  com- 
plained of  and  set  forth. 

Plaintiff  further  avers,  that  in  violation  of  law  and  in  abuse  of  its 
corporate  powers,  and  in  the  exercise  of  privileges,  rights  and  fran- 
chises not  conferred  upon  it,  defendant,  on  or  about  the  ^d  day  of 
January,  a.  d.  \Z82,  and  again  on  or  about  the  I^th  day  of  said  month 
and  year,  entered  into  and  became  a  party  to  certain  trust  agree- 
ments, and  ever  since  then  has,  in  the  manner  and  to  the  extent 
below  stated,  observed,  performed  and  carried  out  said  agreements, 
copies  of  which  are  hereinafter  set  out.  That  said  defendant  so 
entered  into  and  became  a  party  to,  and  carried  out  and  observed 
and  performed  the  same  as  follows,  to  wit:  All  of  the  owners  and 
holders  of  its  capital  stock,  including  all  the  officers  and  directors  of 
the  said  defendant  company,  signed  said  agreements,  without  attach- 
ing the  corporate  name  and  seal  of  said  defendant  company  thereto, 
and  the  official  designations  of  its  officers.  That  prior  to  the  dates 
of  the  trust  agreements  aforesaid,  defendant's  capital  stock  con- 
sisted of  85,000  shares  of  %100.00  each,  and  upon  the  signing  of 
said  agreements  in  the  manner  aforesaid,  34,993  shares  of  said  stock, 
belonging  to  the  persons  who  signed  the  agreements  in  manner  above 
set  forth  (in  what  proportions,  however,  plaintiff  is  unable  to  state), 
were  transferred,  by  defendant's  transferring  officers,  upon  defend- 
ant's stock-books,  to  the  certain  nine  trustees  who  were  appointed 
and  named  in  the  first  one  of  said  trust  agreements,  upon  the  request 
of  the  respective  owners  of  said  shares  and  in  pursuance  of  said 
trust  agreements,  the  remaining  levcn  of  said  shares  of  stock  being 
retained  by,  or  transferred  to,  the  directors  of  defendant  company; 
that  at  the  time  said  transfer  of  stock  was  made,  there  were  seven 
directors  of  defendant  company,  and  each  one  of  the  leven  held  one- 
share  of  the  stock  aforesaid,  but  the  number  of  said  directors  was 
thereafter  reduced  to  fve,  who  still  hold  and  vote  said  seven 
shares  of  stock  and  no  more.  That  in  lieu  of  the  transfer  of  said 
Si,99S  shares,  as  aforesaid,  to  the  nine  trustees  above  mentioned, 
an  equal  amount,  in  par  value  of  certificates  of  the  Standard  Oil 
Trust,  which  were  provided  for  and  described  in  said  trust  agree- 
ments, were  issued  and  delivered  by  said  nine  trustees  to  the  persons 
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aforesaid,  from  whom  said  nine  trustees  had  received  said  ^^PP5 
shares  of  stock  in  the  defendant  company;  that  the  capital  stock  of 
said  defendant  company  is  still  %S, 500 ^000.00^  and  the  nine  trustees 
before  mentioned  still .  hold  and  control  the  34,993  shares  thereof 
which  were  transferred  to  them  as  above  stated;  that  by  virtue  of  so 
holding  and  controlling  said  shares,  said  nine  trustees  have  been  ever 
since  the  signing  of  said  agreements,  and  still  are,  able  to  choose 
and  have  chosen  annually  such  boards  of  directors  of  defendant 
company  as  they  (said  nine  trustees)  have  seen  fit,  and  are  able  to, 
and  do,  control  the  action  of  the  defendant  in  the  conduct  and  man- 
agement of  its  business;  that  some  of  the  directors  of  defendant 
company,  including  its  president,  have  been,  since  the  date  of  said 
agreements,  and  still  are,  members  of  the  board  of  nine  trustees  pro- 
vided for  in  said  trust  agreements  as  aforesaid,  the  president  of  the 
defendant  company  having  been,  and  being  now,  the  president  of 
said  board  of  nine  trustees. 

That  defendant  has  never  taken  any  corporate  action,  or  made  any 
complaint  against  its  said  stockholders  or  its  directors  and  officers 
signing  said  trust  agreements,  or  either  of  them,  nor  against  its  said 
stockholders  or  officers  surrendering  their  stock  in  the  defendant 
company  to  said  nine  trustees,  nor  against  its  stockholders  or  officers 
or  directors  receiving  the  Standard  Oil  Trust  certificates  which  were 
issued  and  delivered  to  them  as  aforesaid  by  said  nine  trustees  in  ex- 
change for  the  34^993  shares  of  defendant's  stock,  nor  against  any 
of  the  acts  herein  recited ;  and  that  none  of  the  officers,  directors 
or  stockholders  of  defendant  company,  have  at  any  time  objected  or 
made  complaint  against  such  surrender  and  exchange  of  stock  or 
against  any  of  said  recited  acts,  and  on  the  contrary  defendant,  in 
its  corporate  capacity,  and  through  its  officers  and  stockholders,  has 
ever  since  the  acts  in  question  acquiesced  in  such  transfer  and  ex- 
change, and  in  the  annual  election  by  said  nine  trustees  of  the 
directors  for  the  defendant  as  well  as  in  all  said  recited  acts.  That  the 
directors  of  defendant  company  who  are  chosen  in  manner  aforesaid, 
either  directly  or  through  their  employees,  manage  the  business  of 
that  company  so  as  not  to  conflict  with  the  policy  fixed  from  time  to 
time  by  the  nine  trustees  aforesaid;  that  the  net  earnings  of  defendant 
company  have  been,  ever  since  the  signing  of  said  agreements,  and 
-  still  are  from  time  to  time,  declared  and  paid  out  as  dividends  upon 
its  capital  stock;  that  the  nine  trustees  appointed  under  said  trust 
agreements  as  aforesaid,  have  received  the  proportions  of  such  divi- 
dends, which  were  properly  distributable  and  payable  upon  the  stock 
held  by  said  nine  trustees  in  defendant  company;  that  there  are  a 
large  number  of  other  corporations  (plaintiff  being  unable  to  ascertain 
or  state  the  exact  number)  in  the  United  States,  whose  organizations 
were  made,  stock  is  held,  and  directors  elected,  and  whose  affairs 
and  business  and  dividends  are  conducted  and  paid  under  and  pur- 
suant to  the  provisions  of  the  trust  agreements  hereinafter  set  forth, 
in  a  manner  and  to  an  extent  similar  to  that  herein  described  in 
respect  to  defendant,  and  from  the  dividends  so  accumulated  in  the 
hands  of  said  nine  trustees,  dividends  are,  from  time  to  time,  as  the 
interests  of  the  trust  justify,  declared  and  paid  out  by  said  «iWtrus- 
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tees  to  the  holders  of  the  Standard  OH  Trust  certificates  which  ha 
been  issued  by  them,  so  that  the  holders  of  the  34,993  shares  of  sa 
Standard  (?i7  Trwj/ certificates  which  were  received  tn  lieu  of  a  lij 
number  of  shares  of  defendant's  stock  transferred  in  manner  afor 
said  upon  the  books  of  defendant  company,  to  said  nine  trustees,  ( 
not  receive  the  dividends  which  are  payable  from  the  earnings 
defendant  company,  but  receive  dividends  only  from  the  accum 
lated  earnings  aforesaid,  which  are  derived  from  the  various  simil. 
companies  aforesaid,  and  held  and  distributed  as  aforesaid  by  sa 
miu  trustees. 

The  following  are  correct  copies  of  two  trust  agreements  herei: 
before  mentioned  and  referred  to:    (Jlere  nitre  set  out  the  trust  agrt 
■   meH/s.y 

1.  n*  tettit  tfrwrnaati  rffamd  to  fn  pose  when  it  can  advantageanBl^ 

the  text  were  as  folloirs:  "This  agree-  done. 

mem,  made  and  entered  into  upoo  Ihia  (i)  The  purposes  and  povers  of  sa 

tteeiid  day  ai/anuary,  iStb,  by  and  be.  corporation  shall  be  to  mioe  for,  pi 

tween  all  the  persons  who  shall  now  duce,  manufacture,  refine  and  deal 

or  may  hereafter  execute  Ihc  same  as  petroleum  and  all  iis  products  and  i 

parties  thereto,  witnessetb;  the  materials  used  in   such  businea 

I.  Ii  is  intended  that  the  parties  and  transact  other  business  collaiei 
to  this  agreement  shall  embrace  three  thereto.  But  other  purposes  ar 
classes,  to  wit:  (i)  All  the  stockhold-  powers  shall  be  embraced  in  the  se 
ers  and  members  of  the  following  cor-  eral  charters,  such  as  shall  see 
porations  and  limited  partnerships  expedient  to  the  parties  procuring  t' 
{Hamiitg  Ihe  corperationi);  also  all  the  charter,  or.  if  necessary  to  comp 
stockfanlders  and  members  of  such  with  the  law,  Ihc  powers  aforesaid  m: 
other  corporations  and  limited  partner-  be  restricted  and  reduced. 

ships   as   may   hereafter  join   in    this        (3)  At  any   time  hereafter,   when 

agreement  at  the  request  of  the  trus-  may   seem    advisable   to  the   truste 

tees  hereinbefore  provided  for.    (s)  The  herein  provided   for,   similar  corpor 

following  individuals,  to  wil:  (bow"  0/  tions   may   be   formed  in  other  stal 

Ihrindividuah):  alsoallsuch  individuals  and  territories. 

as  may  hereafter  join  in  this  agreement        (4)  Each  of  said  corporations  shall  ! 

at    the   request  of    the  trustees   herein  known   as    the  Standard  Oil  Company 

provided  for.    (3)  A  portion  of  the  stock-  ■ {and   hrrt  shall  foltow  Ikt  nar. 

holders  and  members  of  the  following  of  the  slate  or  territory  by  virtue  0/  I 

corporations  and  limited  partnerships,  latos   0/  viAicA   raid  corporation    is    0 

to    wit    (namei   of  the  corporations  and  ganited). 

parlnersAipi);    also    stockholders    and        (5)  The  capital  stock  of  each  of  sa 

members    (not   being   all    thereof)    of  corporations  shall  be  fixed  at  such  i 

other    corporations   and   limited   part-  amount  as  may  seem  necessary  and  a 

nershipswhomay  hereafter  join  in  this  visible   to   the  parties  orgamiing   il 

agreement  at  the  request  of  ibe  trus-  same,    in   view   of  the   purpose   to  1 

tees  herein  provided  for.  accomplished. 

II.  The  parties  hereto  do  covenant  (6)  The  shares  of  stock  of  each 
and  agree  lo  and  with  each  other,  each  said  corporations  shall  be  issued  on 
in  consideration  of  the  mutual  cove-  for  money,  property  orassels,  equal 
nants  and  agreements  of  the  others,  as  a  fair  valuation  to  the  par  value  of  tl 
follows:  stock  delivered  therefor. 

(I)  As  soon  as  practicable,  a  corpora-  (7)  All  of  the  properly,  real  and  pe 

tion  shall  be  formed  in  each  of  the  fol-  sonal.  assets  and  business  of  each  ar 

lowing  stales  under  the  laws  thereof,  all    of    the    corporations  and    limit! 

lo   wit:   Ohio,  Ntoi  York,  Pennsylvania  partnerships   mentioned   or    embraci 

and    ffew  Jn-sey:    provided,   however,  in  class  first  shall  be  transferred  toar 

that  instead  of   organizing  a  new  cor-  vested  in  the  said  several  Standard  C 

poratian,    any    existing    charter    and  companies.     All  of  the  property,  asse 

organization  ma;  be  used  for  the  pur-  and  business  in,  or  of,  each  parlicul 
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The  plaintiff  further  avers  that  after  the  execution  and  delivery  of 
the  trust  agreement  aforesaid,  to  wit:  on  the  ^th  day  of  January^  a.  d. 
i8^iP,  in  violation  of  law  and  in  abuse  of  its  powers  and  in  exercise  of 
privileges  and  franchises  not  conferred  upon  it,  the  defendant,  acting 
through  the  same  parties  as  before  alleged  in  respect  of  the  above 

recited  agreement,  together  with  the  subscribers  thereto,  who  were 

• 

state,  shall  be  transferred  to  and  vested  ship  assigned    and    conveyed    to   the 

in   the  Standard  Oil  Company  of   that  Standard  Oil  Company  of    the   proper 

particular  state,  and  in  order  to  accom-  state,  on  the  terms  and  in  the  mode 

plish  such  purpose  the  directors  and  herein  set  forth,  in  which  event  the  trus- 

managers  of  each  and  all  of  the  several  tees  shall  receive  stocks  of  the  Standard 

corporations  and  limited  partnerships  CH7  companies  equal  to  the  value  of  the 

mentioned  in   class   first    are    hereby  money,  property  and  business  assigned,  ' 

authorized  and  directed  by  the  stock-  to  be  held  in  place  of  the  stocks  of  the 

holders  and   members  thereof  (all  of  company  or  companies  assigning  sach 

them  being  parlies  to  this  agreement)  property. 

to  sell,  assign,  transfer,    convey  and  (lo)  The  consideration  for  the  trans- 
make  over,  for  the  consideration  herein-  fer  and    conveyance  of    the    money, 
after    mentioned,  to  the  Standard  Oil  property  and  business  aforesaid  to  each 
Company  or  companies   of  the  proper  or  any  of  the  Standard  Oil  zom'^viv&i^ 
state  or  states,  as  soon  as  said  corpora-  shall  be  stock  of  the  respective  Standard 
tions  are  organized  and  ready  to  receive  Oil  Company  to  which  said  transfer  or 
the  same,  all  the  property,  real  and  per-  conveyance  is  made,  equal  at  par  value 
sonal,  assets  and  business  of  said  cor-  to   the  appraised  value  of  the  money, 
porations    and    limited    partnerships,  property  and  business  so  transferred. 
Correct    schedules   of    such  property.  Said  stock  shall  be  delivered  to  the 
assets  and   business  shall  accompany  trustees  hcFeinafter  provided  for,  and 
each  transfer.  their  successors,  and   no  stock  of  any 

(S)  The  individuals  embraced  in  class  of  the   said  companies  shall  ever  b^ 

second  of  this  agreement  *do  each  for  issued  except  for  money,  property  or 

himself  agree,    for  the    consideration  business    equal    at    least    to   the    P^^ 

hereinafter  mentioned,  to  sell,  assign,  value  of  the  stock  so  issued,  nor  ^^  .1 

transfer,  convey  and  set  over  all   the  any  stock  be   issued   by  any  of    saw 

property,  real  and  personal,  assets  and  companies    for   any    purpose,    except 

business  mentioned  and  embraced  in  to  the  trustees  herein  provided    for,  to 

schedules  accompanying  such  sale  and  be  held  subject  to  the  trusts  hereir^^^^^'^ 

transfer,  to  the  Standard  Oil  Company  specified.     It  is  understood,  Jio'^^T*5^ 

or  companies,  of  the   proper  state  or  that  this  provision  is  not  intetid^^ 

^  states,  as  soon  as  the  said  corporations  restrict  the  purchase,  sale  andexcH*'*^ 

are  organized  and  ready  to  receive  the  of  property  by  said  Standard  Oii   *^?  j' 

same,  panies  as  fully  as  they  may  be  ^^      «' 

(9)  The   parties    embraced  in    class  ized  to  do  by  their  respective  ^^^^ A 

third  of  this  agreement  do  covenant  provided  only  that  no  stock  be  i^^** 

and  agree  to  assign  and  transfer  all  of  therefor  except  to  said  trustees.              ]^ 

the  stock  held  by  them  in  the  corpora-  (11)  The  consideration  for  any  ^^^  ^^ 

tions  or  limited    partnerships    herein  delivered  to  said  trustees  as  above  P^^^ 

named,  to  the  trustees  herein  provided  vided    for,   as   well    as  for  stocl^^       ^ 

for,  for  the  consicleration  and  upon  the  livered    to   said    trustees   by    P^/^  of 

terms  hereinafter  set  forth.     It  is  un-  mentioned  or  included  in  class  '^*.^cry 

derstood   and    agreed    that    the    said  this  agreement,  shall   be  the  ^^^-rlti 

trustees  and  their  successors  may  here-  by  said  trustees  to  the  persons  c/**''fter 

after  make  the  assignment  of  stocks  in  thereto,  of  trust  certificates  herei**^  ^^^ 

the  same  or  similar  companies  upon  provided  for,  equal  at  par  value  ^^^^jd 

the   terms  herein   provided,  and   that  par  value  of  the  stocks  of  the     ?|jy 

whenever  and  as  often  as  all  the  stocks  Standard  OiV  companies  so  receive^*    ^ 

of  any  corporation  or  limited  partner-  saidtrustees.  and  equal  to  the  app^***!^, 

ship  are  vested   in   said  trustees,  the  value  of  the  stocks  of  other  com  p^J;^g. 

proper  steps  may  then  be  taken  to  have  or  partnerships  delivered  to  said     '^^| 

all  the  money,  property,  real  and  per-  tees.    (The  said  appraised  value  ^?^ 

sonal,  of  such  corporation  or  partner-  be  determined  in    a   manner   afiT*''^ 
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the  same  as  those  whose  names  were  subscribed  to  the  other  agree- 
ment aforesaid,  entered  into  and  became  a  party  to,  carried  out  and 
still  continues  to  observe,  perform  and  carry  out,  a  supplemental 
trust  agreement,  which,  if  not  in  words  and  figures,  is,  in  substance 
and  effect,  as  follows:    (Hert  was  set  supplemeniai  trust  agreement,'^ 

upon  by  (he  panics  Id  Intereet  aod  the  pertaitung  te  the  mretings  of  Ike  board, 

•aid  trustees.)     It   is   understood  and  and  for  tht  lUetion  of  ojficers,  and  the 

agreed,  however,  that  the  said  trustees  managemcni  of  the  trust.) 

may.  with    any   iniat    funds   in    their  (so).  {Providing  for  an  annual  slate. 


of  othercoropaniesengaged  in  business         (31),  (aa).   {Pnrviding  for  the  cantiHU- 

limilaror  collateral  to  the  business  of  ance  of  tht  trust  or  its  lerminaHon  after 

said  Standard  Ot7  companies,    on   such  ten  years,    and  the   distribution    ef  the 

terms  and  in   such  mode  as  they  tnay  properly  and  assets,) 
deem  advisable,  and  shall  hold  [he  same        (13).  This  agreement,  together  with 

fortbebcnc&CofIhe  owners  of  said  trust  the  reg-istry  of  certiBcates,  books  of  ac' 

certificates,  and  may  sell,  assign,  trans-  counts,  and   other   books   and   papers 

fer  and  pledge  such  bonds  and  stoclcs  connected   with   the   business  ot   said 

whenever  they  may  deem  it  advanta-  trust,  shall  be  safely  kept  at  the  prin- 

geous  to  said  Crust  so  to  do.  cipal  office  of  said  trustees.    {Signatures 

III.    The   trusts    upOD    which    said  omitled.) 
■locks  shall  be  held,  and  the  number.         1.  nu  it^plwwnttl   bust    •gTMnunt 

ewersanddutiesof  said  trustees,  shall  referred  to  in  the  text  is  as  follows; 
as  follows:  "  Whereas,  in  and  by  an  agreement 

ll),  <3),  (3),  <4),(S>,(6).    {ProviiKngftr  AaX.<tA  January  m,  iSJ!?.  and  known  as 

Ike  number  of  trustees,   tkeir  terms  of  the    SlaHdard    Trust   agreement,    the 

effiti,  their  manner  of  election,  arid  rigkl  parties  thereto  did  mutually  covenant 

lo  vole.)  and  agree,  inter  alia,  as  follows,  to  wit; 

(?)■  {Providing  fvr   the  annual   and  That    corporations    to    be    known    as 

Ipenal  mtetingt  of  tht  eaneri  of  trust  Standard    Oil   companies    of    various 

itrtijicalet,  also  for  the  making,  amend-  slates  should  be  formed,  and  that  all 

mint  and  repeal  of  by'laies.)  of  the  property,  teal  and  personal,  as- 

(B).  (9).  (Prmding  for  the  filing  of  sets  and  business  of  each  and  all  of  the 

vacaneies  in  the  board  of  trustees.)  Corporations  and  limited  partnerships 

(10).  {Providing  fer  Ike  transfer  and  mentioned  or  embraced  in  class  first  of 

vetting  of  stock 'Mun  a  thange  shall  oceur  said  agreement  should  be  transferred 

in  Ike  board.)  to  and  vested   in   the  several  Standard 

(11),  (n).  {Providing  fer  the  prepara-  Oi/ companies;  that  all  of  the  property, 

Hon  and  issuance  of  cerHfcales,   to  be  assets  and  business  in  or  of  each  par- 

knovtn  as  Standard  Oil  certificates^  ticuiar  State  should  be   transferred    to 

(13).  {Relating  te  the  sale,  assignment,  and  vested  in  the  Standard  Oil  Company 

transfer  and  purchase  of  stocks.)  of  that  particular  stale,  and  the  direct- 

(I4J.   {Providing  for  the  disposal  of  in-  ors  and  managers  of  each  and  all  of 

ttrest  and  dividends,  and  the  keeping  ef  the  several  corporations  and    aasocia- 

accoMHls,  etc.)  tions    mentioned    in    class   first   were 

(is)  {Providing  far  Ike  general  super,  authorized  and  directed  to  sell,  assign, 

vision  of  the  affairs  of  Ike  Standard  Oil  transfer  and  convey  and  make  over  to 

Company,  and  the  election  by  Ike  trustees,  the    Standard    Oil    Company,    or    com- 

ef  themselves,  to  positions.)  panics,  of  the  proper  state  or  stales,  as 

(16).  {Providing  for  the  appointment  of  soon  as  said  corporations  were  organ- 

eommitteet   and  the  number  of  trustees  iied  and  ready  to  receive  the  same,  all 

nho  may  exercise  pomers,  etc.)  the  property,  real  and  personal,  assets 

(17).  {The  Irustees  may  employ  and  pay  and  business  of    said   corporations    or 

all  luch  agents  and  allerneyi  tu  they  deem  associations;   and,   whereas,  it  is   not 

necessary  in  the  management  of  said  trust.)  deemed  expedient  that  all  of  the  com- 

<lB).  {Providing  for  salaries  of  trui-  panics     and     associations     menti ■" 

teti.)  should   transfer  their  property  t( 

(■9).  {Naming  Ike  principal  ofice,  and  said    Standard  Oil  companies   at 

fer  the  adoption  of  rules  and  regulation]  present  time,  and  in  case  of  some 
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Plaintiff  fqrther  avers,  that  the  nine  persons  who  were  appointed 
and  named  as  trustees  in  and  under  the  provisions  of  said  trust 
agreements,  accepted  their  several  positions  and  entered  upon 
the  discharge  of  the  trust  duties  therein  mentioned;  and  some  of 
said  trustees  and  others,  to  the  number  of  nine^  whose  names  are 
unknown  to  the  plaintiff,  have  been  reappointed  and  appointed  at 
various  times  since  the  execution  of  said  trust  agreements,  so  that 
mm  trustees  have  been  ever  since  then,  and  still  are,  acting  thereunder, 
and  each  and  all  of  said  trustees  have  been,  and  are,  nonresidents  of 
the  state  of  Ohio\  that  the  offices  and  principal  place  of  business  of 
said  trustees  have  been,  ever  since  the  execution  of  said  trust  agree- 
ments, and  still  are,  in  the  city  of  New  York^  and  the  elections  of 
trustees  and  business  transacted  by  them  in  their  meetings  have 
been  had  and  done  in  said  city  of  New  York;  and  that  plaintiff  had 
no  knowledge  of  the  existence  of  either  of  the  aforesaid  trust  agree- 
ments, or  of  the  acts  hereinbefore  recited,  until  the  latter  part  of  the 
year  i8^P. 

Plaintiff  further  avers,  that  by  reason  of  defendant's  stockholders, 
directors  and  officers  signing  and  entering  into  said  trust  agreements 
and  carrying  out  their  provisions  and  surrendering  their  stock  in 
defendant  and  accepting  in  lieu  thereof  certificates  issued  by  the  nine 
trustees  aforesaid,  and  permitting  the  corporate  powers,  business 
and  property  of  the  defendant  to  be  exercised,  conducted  and 
controlled  by  said  trustees  in  manner  aforesaid,  and  by  reason 
of  the  acts  and  omissions  of  defendant  hereinbefore  recited,  said 
defendant  has  forfeited  its  corporate  rights,  privileges,  powers  and 
franchises. 

Wherefore,  plaintiff  prays  that  defendant  be  found  and  adjudged 
to  have  forfeited  and  surrendered  its  corporate  rights,  privileges, 
powers  and  franchises,  and  that  it  be  ousted  and  excluded  therefrom, 
and  that  it  be  dissolved,  and  that  such  other  relief  be  granted  in 
the  premises  as  to  the  court  may  seem  just  and  proper. 

David  K,  Watson,  Attorney-General. 

panies  and  associations  it  may  never  transfers  shall  take  place,  if  at  all,  and 

be    deemed    expedient   that    the  said  until  said  trustees  shall  so  decide,  each 

transfer  should  be  made,  and  said  com-  of  said  companies  shall  remain  in  ex- 

panies  and  associations  go  out  of  ex-  istence   and   retain    its    property   and 

istence;    and    whereas    it    is    deemed  business,  and  the   trustees   shall  hold 

advisable  that  a   discretionary   power  the  stocks  thereof  in   trust,  as  in  said 

should  be  vested  in  the  trustees  as  to  agreement  provided.      In    the  exercise 

when  such  transfer  or  transfers  should  of  said  discretion  the  trustees  shall  act 

take  place,  if  at  all.  by  a  majority  of  their  number,  as  pro- 

Now   it   is  hereby  mutually  agreed  vided   in   said   trust   agreement.      All 

between  the  parties  to  the  said  trust  portions  of  said  trust  agreement  relat- 

agreement,  and  as  supplementary  there-  ing  to  this  subject  shall  be  considered 

to,  that  the  trustees  named  in  the  said  so  changed  as  to  be  in  harmony  with 

agreement  and  their  successors  shall  this  supplemental  agreement, 

have  the  power  and  authority  to  decide  In  witness  whereof,  the  said  parties 

what  companies  shall  convey  their  said  have  subscribed  this    agreement,  this 

property  as  in  said  agreement  contem-  4th  day  oi  January^  i8<S,?." 

plated,  and  when   the  said  sales  and  (Signatures  omitted,) 
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ii.  Suc*«  T«OIT. 
Fom  No.  6434.' 

Supremt  Court  of  the  State  of  New  York, 

The  People  of  the  State  of  New 

Yorky  plaintiffs, 

against 

The  North  River  Sugar  Refiait^ 

Company,  defendant. 

The  people  of  the  state  oiNew  York,  by  their  aUomey-general, 
upon  leave  of  court  duly  granted,  in  this  their  amended  complaint,  or 
information  and  belief,  allege:* 

I.  For  a  first  cause  of  action,  that  defendant  is  a  corporation 
created  and  organized  under  and  pursuant  to  the  act  of  the  legis- 
lature of  New  York,  passed  February  17,  1848,  and  entitled  "An 
Act  to  authorize  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical  and  chemical  purposes,"  and  the  acts  amenda- 
tory thereof;  that  defendant's  certificate  of  incorporation,  filed  on 
or  about  the  ninth  day  oi  February,  1S6S,  declares  its  name  to  b( 
"  TAe  North  Rii>er  Sugar  Refining  Company,"  its  place  of  business  in 
the  city  of  New  York,  and  its  object  the  manufacture  and  sale  oi 
sugar,  syrups  and  molasses;  that  in  violation  of  law  and  in  abuse  of 
its  powers,  and  in  the  exercise  of  privileges  and  franchises  not  con- 
ferred upon  it  defendant,  on  or  about  the_/frj/  day  of  October,  iS87. 
in  the  city  of  New  York,  together  with  the  other  subscribers  thereto, 
entered  into  and  became  a  party  to  and  carried  out  the  following 
agreement,  namely :  (^Here  was  set  out  the  agreement^ 

That  thereafter,  and  under  and  pursuant  to  the  provisions  of  said 
agreement,  the  capital  stock  of  defendant  was  transferred  to  said 
"board.  The  Sugar  Refineries  Company,  and  in  lieu  thereof  certificate! 
were  issued  by  said  board;  that,  pursuant  to  said  agreement,  such  01 
the  parties  thereto  as  were  not  then  incorporated  became  corporatf 
bodies,  and  their  capital  stock  was  transferred  to  said  board  and  cer 
tificates  issued  in  lieu  thereof;  that  the  greater  part  in  number  anc 
value  of  said  certificates  is  owned  by  the  members  of  said  board 
that  by  means  of  said  agreement,  and  the  powers  thereby  conferrec 
upon  said  board,  said  board  monopolizes  the  manufacture  and  sal( 
of  refined  sugar  in  the  state  of  New  York,  and  is  enabled  to  control  at 
will  the  production  and  price  of  said  sugar  in  said  state  and  in  th< 

o  such  an  cxlcnl  as  10  justify  1 
nl  of  dissolution. 

Refining  Company,  izi  N.  V.  581.  The  S.  Tba  ■gnamant  Tafarradto  in  the  lex 
complaint  alleged  that  defendant  was  a  is  a  lengthy  instrument  in  writing  de 
corporationorganizedunder  [hegeneral  nominated  a  "  Deed  "  providing  fori 
Manufacturing  act,  and  that  in  viola-  board  called  "The  Sugar  Refincrie! 
lion  of  law  and  in  abuse  of  its  powers  Company,"  staling  the  objects  of  thi 
became  a  party  to  an  illegal  agreement,  company,  defining  the  duties  of  th< 
The  court  of  appeals  affirmed  the  judg.  officers,  enumerating  the  plans,  fisca 
ment  of  the  general  term  of  the  su-  arrangements,  etc.  For  an  agreemen 
preme  court.  Snding  that  the  corpora,  of  analogous  provisions  and  impor 
tioo  had  violated  its  charter  and  failed  see  tupra,  note  i,  p.  679. 
in    tbe    performance   of   its  corporate 
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United  States  \  that,  in  exercise  of  the  powers  conferred  by  said  agree- 
ment, said  board  controls  the  action  of  defendant  and  the  other  cor- 
porations, parties  to  said  agreement,  in  the  conduct  of  their  business 
and  controls  and  regulates  the  production  and  price  of  refined  sugar 
in  the  state  of  New  York  and  in  the  United  States  \  that  in  the  exer- 
cise of  the  said  powers  said  board  has  limited  the  production  and 
increased  the  price  of  said  sugar  in  said  state  and  in  said  United 
States^  and  that  said  agreement  constitutes  a  combination  to  do  an  act 
injurious  to  trade  and  commerce,  to  which  combination  defendant  is 
a  party. 

II.  For  another  and  separate  cause  of  action,  plaintiffs,  repeating 
the  allegations  of  the  preceding  count,  aver  that,  for  and  during  the 
year  i8^<^,  defendant  wilfully  neglected  aild  omitted,  and  still  wilfully 
neglects  and  omits,  to  make,  file  and  publish  any  report  as  prescribed 
and  required  by  section  twelve  of  the  act  by  and  under  which  defend- 
ant was  created  a  corporation. 

III.  For  another  and  separate  cause  of  action,  plaintiffs,  repeating 
the  allegations  of  the  first  above  count,  aver  that,  in  December^  iS87, 
defendant  went  out  of  business  and  ceased  its  operations,  and  thence- 
forth to  the  present  time  omitted  and  neglected  to  refine  or  manu- 
facture or  sell  sugar,  syrups  or  mo/asses,  and  has  failed  and  still  fails 
to  do  any  business  or  to  exercise  its  powers. 

Wherefore,  plaintiffs  demand  judgment  that  defendant,  the  North 
Rwer  Sugar  Refining  Company,  be  dissolved^  its  charter  vacated,  and 
its  corporate  existence  annulled;  that  it  be  enjoined  from  acting  as  a 
corporation,  and  a  receiver  of  its  property  be  appointed,  and  for  such 
other  and  further  relief  as  may  be  appropriate,  with  costs. 

Chas,  F.  Tabor,  Attorney-General, 
Plaintiff's  Attorney. 

{d)  Improper  Consolidation,  Unlawful  Lease  and  Nonuser. 

Form  No.  6435. 

(Precedent  in  State  v.  Atchison,  etc.,  R.  Co.,  24  Neb.  143.)^ 
[In  the  Supreme  Court  of  the  State  of  Nebraska. 

The  State  of  Nebraska,  ex  reL  William  ^ 
Leese,  attorney-general,  plaintiff, 

against 
The  Atchison  and  Nebraska  Railroad 
Company,  defendant.^ 
Now   comes  William   Leese,   attorney-general    of    the    state    of 
Nebraska,  petitioner,  and   gives   the   court   to   understand  and   be 
informed:]^ 

I.  That]  on  the  25th  day  of  April,  a.  d.  i87i,  articles  of  incorpora- 

1.  Thii  petition  was  sustained  against  in  a  proceeding  of  this  nature  to  forfeit 
a  demurrer  based  upon  two  grounds:  franchises  and  oust  the  corporation 
X3t,  That  there  is  a  defect  of  parties  de-  from  its  franchises  for  misuser  or  non- 
fendant.  2d,  That  the  facts  stated  in  user  is  the  corporation  itself.  State  v. 
the  information  are  not  sufficient  to  Atchison,  etc.,  R.  Co.,  24  Neb.  143. 
entitle  the  state  to  the  relief  prayed  for  8.  The  words  in  [  ]  do  not  appear  in 
against  the  defendant.  the  reported  case,  but  have  been  added 

2.  The  only  neoeiMry  purty  defteidant  to  complete  the  form. 
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tion  were  duly  filed  in  the  office  of  the  secrcLary  of  state  of  Nebraska 
by  A.  J.  Cropsey,  A.  A.  Egbert,  T.  E.  Calvert,  George  Morrison  and 
0.  CAanute,  duly  incorporating,  under  the  laws  of  the  state  of 
Nebrasia,  the  Atchison,  Lincoln  and  Columbus  Railroad  Company. 
[That]  the  object  and  purpose  of  this  company  was  (^slating  object  of 
incorporation).'^  A  copy  of  the  articles  of  incorporation  is  attached 
to  the  petition  as  an  exhibit. 

II.  That  on  the  18th  day  of  August,  a.  d.  i87i,  and  long  before 
the  aforesaid  line  of  railroad  was  completed,  the  said  Atchison,  Lin- 
coln and  Columbus  Railroad  Company  consolidated  all  of  its  stock  and 
property,  of  every  kind  and  nature,  with  the  stock  and  property  of 
every  kind  of  the  Atchison  and  Nebraska  Railroad  Compat^,  a  cor- 
poration organized  under  the  laws  of  the  state  of  Kansas,  and  it  was 
agreed  in  said  articles  of  consolidation,  a  copy  of  which  was  filed  in 
the  office  of  the  secretary  of  state  of  this  state,  that  the  aforesaid 
two  consolidating  companies  should  constitute  but  one  corporation 
in  law,  and  to  be  known  and  named  the  Atchison  and  Nebraska 
Railroad  Company.  A  copy  of  the  said  articles  of  consolidation  is 
attached  to  the  petition,  and  that  part  of  the  line  of  railroad  of  the 
defendant  lying  and  being  in  the  state  of  Nebraska  is  sought  to  be 
affected  by  this  proceeding. 

III.  Your  petitioner  would  further  give  the  court  to  understand 
and  be  informed  that,  at  the  time  of  the  incorporation  of  the  Atchison, 
Lincoln  and  Columbus  Railroad  Company,  as  well  as  at  the  time  of  the 
consolidation,  the  financial  circumstances  of  the  defendant  were 
limited,  and  they  were  unable  to  build  the  said  railroad  from  the 
south  line  of  the  state  of  Nebraska  to  Columbus,  as  aforesaid,  and  the 
said  company  applied  to  the  tax-payers  of  the  several  counties 
through  which  said  line  of  railroad  was  to  pass  for  aid,  to  enable  the 
said  company  to  construct  and  maintain  their  railroad  as  aforesaid. 

IV.  That  the  tax-payers  and  inhabitants  along  said  proposed  line 
of  railroad,  for  the  purpose  of  obtaining  a  railroad  and  getting  direct 
communication  with  Kansas,  Missouri,  Illinois,  and  other  eastern  and 
southern  states,  did,  as  in  such  cases  made  and  provided,  vote,' issue, 
and  deliver  to  the  defendant  a  large  amount  of  ten  per  cent,  coupon 
bonds,  aggregating,  from  the  counties  of  Richardson,  Pawnee,  John- 
son.  Gage  and  Lancaster,  more  than  %500,QOO. 

V.  That  on  or  about  the  15th  day  oi  January,  \%7%  said  railroad 
was  completed  to  Lincoln,  in  Lancaster  county,  Nebraska,  and  from 
said  day  until  January  1,  \Z80,  was  operated  and  maintained  as  a 
competing  line  of  railroad  with  the  Burlington  and  Missouri  River 
Railroad  Company  in  Nebraska  (a  corporation  organized   under  the 

1.  TlM  otJMt  uid  pnrpciM  of  tha  eom-  of  the  state  of  Nebraskn,  where  the 
|U7  as  Slated  la  the  Information  was  Alchisan  and  Niirai/ta  Jiailroiid  Cam. 
"  to  construct,  maiDtain  and  operate  a  faiiy  crosses  said  stale  line,  and  from 
line  of  railroad,  with  single  or  double  [hence  running  northward  and  west- 
tracks,  and  with  all  the  necessary  ward  through  the  counties  of  Richard. 
branches,  fences,  bridges,  warehouses,  sen.  Pavmre,  Cagt.  Johmen.  LancasUr, 
cicvatore,  station  houses,  and  such  other  Seward  and  Butler,  by  way  of  lAntoln, 
appurtenances  as  might  be  thought  to  the  town  of  CBlumbus.  at  the  union 
necessary  In  extending  said  line  of  rail-  of  the  PacijU  railway  in  Plattt  county." 
road  from  a  point  on  the  touthem  line 
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laws  of  this  state),  for  all  the  freight  and  passenger  traffic  lying  and 
being  between  the  road  of  this  defendant  and  a  branch  line  of  the 
aforesaid  Burlington  and  Misstmri  Rtver  Railroad  Company  running 
from  (describing  branch  lines).^  That  during  all  of  the  time  aforesaid 
there  was  a  strong  competition  between  the  aforesaid  lines^  thereby 
producing  a  reasonable  but  low  rate  of  charges  for  freight  and 
passenger  traffic,  and  the  people  living  within  the  territory  above  de- 
scribed received  a  great  advantage,  by  reason  of  the  low  and  reason- 
able rates  charged  for  the  transportation  of  freight  and  passengers 
on  the  defendant's  railroad,  resulting  from  the  competition  aforesaid. 
That  by  the  competition  aforesaid,  the  freight  belonging  to  the 
people  using  defendant's  line  of  railroad  was  shipped  south  to  the 
city  of  Atchison,  in  Kansas,  and  from  there  connected  with  other  lines 
of  railroads  that  were  competing  with  the  aforesaid  Burlington  a$id 
Missouri  River  Railroad  for  Chicago  freight,  and  for  other  points 
east.  That  freight  coming  from  Chicago  and  other  eastern  points  to 
the  people  living  along  the  line  of  the  defendant's  railroad  was  brought 
at  greatly  reduced  rates,  and  all  the  people  living  in  the  southeastern 
quarter  of  our  state  received  the  many  advantages  derived  from 
competing  railroads. 

VI.  That  on  \ki^  first  day  oi  January,  a.  d.  i85l9,  as  aforesaid,  for 
the  purpose  of  defrauding  the  people  living  along  the  line  of  their 
railroad,  and  for  the  purpose  of  destroying  the  competition  as 
aforesaid,  the  said  defendant,  the  Atchison  and  Nebraska  Railroad 
Company,  disregarding  its  duties  to  the  state  and  to  the  public,  unlaw- 
fully and  wilfully  entered  into  an  agreement  with  the  aforesaid  Bur- 
lington and  Missouri  River  Railroad  Company  to  (stating  substance  of 
agreement).^  A  copy  of  said  lease  is  attached  to  and  made  a  part  of 
the  petition.  In  pursuance  with  the  terms  of  said  lease,  the  defend- 
ant, on  said  day,  gave  to  the  said  Burlington  and  Missouri  River  Rail- 
road Company  full  and  absolute  possession  and  control  of  all  its  railroad, 
roadway,  rights,  privileges  and  franchises,  its  earnings,  and  property 
of  every  description.  And  that  ever  since  the  1st  day  of  January, 
A.  D.  1^80,  the  defendant  company  has  utterly  and  wilfully  failed  and 
neglecte  d  to  maintain  or  operate  their  said  railroad  or  any  other  rail- 
road in  this  state,  and  has  failed  in  the  discharge  of  its  duty  to  the 
state  and  to  the  public  during  all  of  said  time,  whereby  the  rights, 
privileges  and  franchises  of  said  defendant  in  the  state  of  Nebraska 
have  become  and  are  subject  to  forfeiture. 

1.  The  bntaoh  lines  rafBmd  to  in  the  tion,  to  the  aboTe  Imst  named  railroad 
text  were  those  running  from  Lincoln,  company,  and  on  said  last  named  day 
in  Lancaster  county,  to  Nemaha  City  the  defendant  did  n'ant,  lease  and  de* 
in  Nemaha  county  by  way  of  Nebraska  mise  to  the  said  Burlington  and  Mis- 
City,  on  the  east  side,  and  with  a  branch  souri  River  Hailroad^  for  the  full  term 
line  of  said  Burlington  and  Missouri  of  nine  hundred  and  mnHy-^He  years. 
River  Railroad  Company  running  from  all  of  their  railroad,  roadway,  lands 
Lincoln  by  way  of  Crete  to  Beatris  in  connected  with  the  use  and  operation  of 
Gage  county,  on  the  west  side  of  the  their  road,  and  all  machine  shops,  de- 
defendant's  line.  pots,  and  all  easements  and  apporte- 

2.  The  agreement  refarred  to  in  the  text  nances  thereunto  belonging,  as  well  as 
was  to  "  lease  their  said  line  of  railroad,  all  such  property  as  should  thereafter 
and   all  their  rights,    privileges,  fran*  be  acquired. 

chises,  and  property  of  every  descrip- 
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VII.  That  afterwards,  on  the  5lh  day  of  April,  i&SO,  the  defendant 
conveyed  and  assigned  absolutely  all  of  its  lands,  bonds,  moneys,  and 
property  of  every  description,  not  included  in  the  lease  hereinbefore 
mentioned,  to  the  aforesaid  Buriington  and  Mtsiouri  Rwer  Railroad 
Compeitty.  A  copy  of  said  conveyance  and  assig:nment  is  attached  to 
and  made  a  part  of  the  petition. 

VIII.  And  your  petitioner  would  further  show  to  the  court  that 
the  defendant's  line  of  railroad  and  the  line  owned  by  the  Burlington 
and  Missouri  River  Railroad  Company  in  Nebraska  were  not  connecting 
or  continuous  lines  of  railroads,  but  in  truth  and  in  fact  the  two  roads 
were  parallel  and  competing  lines,  and  the  lease,  conveyance  and 
assignment  as  aforesaid  were  and  are  ultra  vires,  in  violation  of  sec- 
tion three  of  article  eleven  of  the  constitution  of  the  state  of  Nebraska, 
and  against  public  policy. 

IX.  That  on  the  said_/frrfday  ol  January,  a.  d.  i840,  the  aforesaid 
Burlington  and  Missouri  River  Railroad  Comfat^  in  Nebraska  sold, 
assigned  and  transferred  all  of  their  railroads,  leaseholds,  rights  of 
action,  contracts,  stock,  franchises,  and  all  other  property  of  every 
description  whatsoever,  to  the  Chicago,  Burlington  and  Quincy  Railroad 
CotnpaKy,  a  foreign  corporation,  incorporated  under  the  laws  of  the 
state  of  Illinms  and  Iowa,  and  not  incorporated  under  the  laws  of 
Nebraska,  nor  has  it  filed  a  copy  of  its  articles  of  incorporation  with 
the  secretary  of  state  ol Nebraska.  A  copy  of  the  above  mentioned 
deed  of  sale  and  assignment  is  attached  to  the  petition  and  made  a 
part  thereof. 

X.  That  after  the  defendant  made  the  lease  of  its  railroad  and  the 
transfer  of  all  its  property,  as  aforesaid,  the  management  and  control 
of  the  defendant's  line  was  maintained  and  operated  by  the  said  Bur' 
lington  and  Missouri  River  Railroad  Company,  and  by  the  transfer  of 
the  said  last  named  company  to  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  and  the  said  Chicago,  Buriington  and  Quincy  Rail- 
road Compa>^  still  continues  to  operate  and  maintain  the  defendant's 
line  in  this  state,  thereby  consolidating  all  of  the  property,  franchises 
and  earnings  of  the  defendant's  line  with  the  aforesaid  competing  and 
parallel  lines  of  the  said  Burlington  and  Missouri  River  Railroad  Com- 
pany, as  now  owned  and  controlled  by  said  Chicago,  Burlington  and 
Quincy  Railroad  Company. 

XI.  That  from  and  after  the  date  of  the  above  transfer,  to  wit, 
January  1,  \%80,  the  rates  of  freight  for  transportation  on  the 
defendant's  lines  were  increased  by  the  lessee  and  its  assignee  from 
yf//v  to  seventy-five  per  cent,  of  the  rate  charged  by  the  defendant, 
and  in  many  cases  it  was  doubled.  That  all  competition  was  destroyed 
in  the  southeastern  quarter  of  the  state  by  reason  of  the  aforesaid 
transfers,  and  all  the  grain,  stock,  and  other  classes  of  transfer  ^ 
along  the  defendant's  line,  shipped  to  eastern  and  southern  points, 
was  carried  north  by  the  lessee  and  the  volume  of  business  done 
along  the  defendant's  line  was  diverted  outside  of  the  usual  channel 
of  trade.  That  the  people  living  along  the  line  of  the  defendant's 
road  are  defrauded  by  the  transfers  aforesaid,  and  the  large  amount 
of  bonds  voted  and  delivered  to  the  defendant,  to  aid  in  the  con- 
struction  of   the  railroad,  are  without  consideration,  and  yet  the 
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said  bonds  are  still  presumed  to  be  a  legal  liability  against  said 
counties.   * 

XII.  That  the  defendant  corporation,  the  Atchison  and  Nebraska 
Railroad  Company^  has  ceased  to  maintain  and  operate  any  railroad 
in  the  state  of  Nebraska.  That  said  railroad  corporation,  the  Atchi- 
son^ Lincoln  and  Columbus  Railroad  Company^  as  consolidated  with 
the  Atchison  and  Nebraska  Railroad  Company^  has  wilfully  failed  and 
neglected  to  keep  and  maintain  any  railroad  in  this  state,  as  by  their 
articles  of  incorporation  they  are  required  to  do,  but  on  the  con- 
trary has  abandoned  its  lawful  business,  and  the  end  and  object  for 
which  it  was  created,  whereby  the  rights  and  privileges  and  fran- 
chises of  said  defendant  corporation  in  this  state  have  become  sub- 
ject to  forfeiture.  Wherefore  plaintiff  prays  that  the  corporate 
rights,  privileges  and  franchises  may  be  declared  forfeited,  and  the 
said  defendant  be  ousted  therefrom.  That  all  the  rights,  privileges 
and  franchises  of  the  defendant  within  the  state  of  Nebraska  be  can- 
celed and  annulled,  and  that  said  corporation  be  dissolved.  That 
the  court  may  appoint  three  trustees  to  take  charge  of  the  property 
of  said  corporation  to  collect  the  debts,  and  pay  the  liabilities,  if 
any,  and  the  surplus  paid  into  the  state  treasury  for  the  benefit  of 
the  school  fund,  as  in  other  cases  of  forfeiture.  And  for  such  other 
and  further  relief  as  equity  and  justice  may  require. 

[  William  Leese^  Attorney-General.] 

{e)  Improper  Use  of  Funds  by  Building  and  Loan  Association, 

Ponn  No.  6436. 
(Precedent  in  State  v.  Greenville  Bldg.,  etc.,  Assoc,  29  Ohio  St.  92.)* 

{Title  of  court  and  cause  as  in  Form  No.  6433.) 

John  Little^  Attorney-General  of  the  State  of  Ohio^  upon  complaint 
to,  and  inquiry  by  him  in  that  behalf  made,  now  comes  and  gives  the 
court  here  at  the  December  term  thereof,  i87^,  to  understand  and  be 
informed  that  the  defendant,  the  Greenville  Building  and  Saving  Asso- 
ciationy  is,  and  since  April  — ,  i8^P,  has  been  an  incorporated  com- 
pany of  said  state,  formed  and  organized  under  the  act  of  the  general 
assembly  thereof,  entitled  **An  Actto  enable  associations  of  persons 
to  raise  funds  to  be  loaned  among  their  members  for  building  home- 
steads and  for  other  purposes,  and  to  become  a  body  corporate;" 
and  that  it  has  continuously  hitherto  since  said  date,  within  said 
state,  to  wit,  at  the  county  of  Darke y  offended  against  the  laws  of 
the  state,  misused  its  corporate  authority,  franchises  and  privileges, 

1.  Jadgment  wu  entered  in  thii  ease  on  rate  of  interest,  and  from  ttsin^  its  funds 

the  several  findings  as  follows:    i.  That  in  loaning  the  same  to  or  in  purchas- 

the  defendant  be  ousted  from  the  as-  ing  and  discounting  notes  of  persons 

sumed  right  of  allowing  any  member  other    than    members    or    depositors, 

more  than    twenty  shares  of  stock  in  3.  That  defendant  be  ousted  from  the 

his  own  right.'  2.  That  defendant  be  assumed  right  of  fixing  a   miniaium 

ousted  from  the  assumed  right  of  using  premium  upon  loans  and  refusing*  to 

its  funds  in  making  loans  to  members  grant  loans  to  members  unless  the  pre- 

or  depositors,   upon   their  promissory  mium  paid  equals  or  exceeds  the  amount 

notes,  at  the  rates  greater  than  the  legal  so  fixeid. 
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not  granted  to  it,  and  especially  in  the  following  particulars  and 
matters,  to  wit: 

1.  It  has  unlawfully  allowed  its  members  to  hold  more  than  twenty 
shares  of  stock  each  in  their  own  right,  and  it  still  doth  the  like. 

2.  It  has  unlawfully  used  its  funds  in  buying  orders  and  bonds  and 
in  discounting  notes  and  mortgage  securities  and  commercial  paper, 
in  doing  a  general  banking  business,  and  in  loaning  its  funds  to  per- 
sons other  than  its  members  and  depositors,  by  discounting  their 
notes,  orders,  and  securities,  and  it  still  doth  the  like. 

3.  It  has  unlawfully  loaned  its  funds  to  others  than  its  members 
and  depositors,  and  charged  and  received  on  such  loans  usurious 
rates  of  interest,  and  it  still  doth  the  like. 

4.  It  has  unlawfully  refused  and  declined  to  loan  its  funds  to  its 
members  for  use  in  building  homesteads,  and  for  other  purposes,  and 
it  still  doth  the  like.  All  which  things  the  defendant  will  continue 
to  do  unless  prevented  by  the  judgment  of  this  court. 

Wherefore  the  plaintiff  prays  the  process  and  judgment  of  the 
court  in  the  premises,  and  for  all  proper  relief. 

John  Little,  Attorney-General. 

(/)  Insolvency, 
aa.  At  Instance  of  Attorney-General. 

Fonn  No;  6437.* 

(^Ti'tle  of  court  and  cause,  and  commencement  as  in  Form  No,  64S4, 
to*.) 
I.  That  at  the  times  (continuing  as  in  paragraph  1  of  Form  No, 

6U0). 

1.  J^tw   York, — Code  Civ.  Proc,  §  and  by  virtue  of  its  said  organization, 

17S5  et   seq.     See  also  list  of  statutes  located  and  having  its  principal  busi- 

cited  supra,  note  2,  p.  658.  ness  office  in  the  Guaranty  Loan  Build- 

InMlTttnt    B^^^^g    Corporation.  —  In  in^^  in  the  city  of  Minneapolis  in  the 

State    V.   Bank    of   New    England,    55  state  of  Minnesota,  with  a  capital  stock 

Minn.  139.  plaintiff's  complaint  prayed  of  one  hundred  thousand   dollars,    di- 

that  the  bank   be  adjudged  insolvent,  vided  into^z^^  hundred  shares,  at  two 

and  that  an  injunction  issue  restrain-  <^j^ff</r^</ dollars  per  shate. 

ing  it  from  exercising  corporate  rights,  2.  That  under  and  by  virtue  of  the 

etc.     On  appeal  from  the  district  court  auttiority  to  him  granted  under  chapter 

refusing  to  appoint  a  receiver  and  grant  37  of  the  General  Statutes  (187S)  of  the 

an  injunction,  the  case  was  reversed,  state  of  Minnesota,  and  the  acts  amend- 

the  court  holding  that  the  action  could  atory  thereto,  the  treasurer  of  the  state 

be    maintained     notwithstanding    the    of  Minnesota    deposited    on   the    

corporation    had  made  an  assignment    day  of  ,   189^,    in   said   bank   the 

under  the  insolvent  law.     A  complaint  public  funds  of  the  state  of  Minnesota, 

based  upon  the  facts  in  that  case  might        3.  That  on   the  day   of    , 

be  as  follows:  1892,  the  said  defendant,  the  said  bank, 

(Commencing   as  in  Form   No.  64JQ,  became,   and  ever  since  that  time  has 

and  continuing  down  to  *.)  been,  and  now  is  insolvent  and  unable 

*' I.  That  the  defendant  the  Banh  0/  to  pay  on  demand  checks,  drafts,  and 

ATew  England  is  a  corporation,  having  orders  drawn  upon  it  in  the  due  course 

been  duly  organized  in  December,  189/,  of   business,  and  that  on   the  twenty^ 

under  chapter  3  of  the  General  Statutes  fourth  da,y  of  June,  189^,  the  said  de- 

(1878)   of   the  state  of  Minnesota,  and  fendant,  the  said  bank,  closed  its  doors 

having  acquired  banking  powers  under  and  suspended  payment. 
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II.  That  the  capital  stock  (continuing  as  in  paragraph  M  of  Form 

No.  ew>\ 

III.  Toat  the  said  defendant  the  said  coq>oration  has  become 
insolvent,  and  is  unable  to  pay  its  debts  in  full,  and  has  violated  the 
various  provisions  of  the  statutes  and  acts  amendatory  thereto  by  and . 
under  which  it  was  incorporated,  and  the  acts  of  the  legislature  bind- 
ing upon  it.  That  for  some  years  last  past  the  said  defendant  has 
been  greatly  embarrassed  financially  in  its  corporate  business,  and 
that  more  than  a  year  last  past  it  became  insolvent  and  was  unable 
to  discharge  its  debts  and  liabilities  in  full  as  they  became  due,  and 
now  is,  and  ever  since  that  time  has  been  insolvent  and  unable  to 
pay  and  discharge  its  debts  and  liabilities  as  the  same  became  due. 

IV.  That  for  at  least  one  year  last  past  the  said  defendant  the 
said  corporation  has  been  unable  to  pay  and  discharge  its  notes  and 
other  evidences  of  debt,  and  during  said  year  has  neglected  to  pay 
and  discharge  its  notes  and  evidences  of  debt,  and  is  now  unable  to 
pay  and  discharge  the  same. 

V.  That  the  said  defendant  the  said  corporation  is  the  owner,  and 
has  in  its  possession,  a  large  quantity  of  real  and  personal  property, 
to  wit:  {Here  describe  the  property  ^  both  real  and  personal^  as  nearly  as 
can  be.^ 

VI.  That  the  said  defendant  the  said  corporation  is  largely  indebted 
to  divers  persons,  firms  and  corporations,  some  of  which  said  indebt- 
edness is  long  past  due  and  undischarged. 

VII.  That  the  said  defendant  the  said  corporation  cannot  dispose 
of  its  said  property  and  pay  said  indebtedness,  and  is  not  now  nor 
will  it  be  able  in  the  future  to  pay  and  discharge  the  same. 

VIII.  That  several  suits  for  debts  due  have  been  commenced 
against  the  said  defendant,  and  the  time  for  obtaining  judgments 
therein  will  expire  in  a  short  time,  to  wit,  by  the  ^rst  day  o(/ufie, 
iS98,  and  that  if  such  judgments  are  allowed  to  be  obtained,  and  the 
executions  issued  thereon,  the  property  of  the  said  defendant  the 
said  corporation  will  be  levied  on  and  sold  at  a  great  sacrifice,  as 
plaintiff  verily  believes,  and  the  judgment  creditors  thereby  obtain  a 

4.  That  the  said  defendant  the  said  virtue  of  the  provisions  of  chapter  7^  ^^ 
corporation  was,  at  the  time  it  closed  the  General  Statutes  (1878)  of  the  state 
its  said  doors  and  suspended  payment    of  Minnesota. 

as  aforesaid,  indebted  to  the  state  of  Wherefore,  plaintifif  asks  judgment 

Minnesota  in  the  sum  of  sixty^one  thcu-  against  the  said  defendant  the  said  cor- 

sand  three  hundred  and  thirty-one  dollars  poration,  that  it,  the  said  New  England 

and  fifteen  cents,  and  to  divers  other  Bank^  be  adjudged  insolvent,  and  that 

creditors  large  sums  of  money.  an  injunction  be  granted  restraining  it 

5.  That  the  said  defendant  the  said  from  exercising  corporate  rights,  and 
corporation  owned  and  had  in  its  posses-  from  collecting  debts,  assets,  or  paying 
sion  money,  promissory  notes  of  great  out  or  transferring  any  of  its  moneys 
value,  choses  in  action,  and  property  or  property,  and  that  a  receiver  be  ap- 
worth  in  the  neighborhood  of  the  sum  pointed  to  take  charge  of  all  the  prop- 
of  otie  hundred  thousand  dollars.  erties  of  the  said   corporation  and  to 

6.  That  the  said  state  of  Minnesota^  collect  and  convert  the  same  into 
through  Henry  W,  Childs^  its  attorney-  money,  and  that  the  plaintiff  may  have 
general,  commenced  this  action  against  such  other  and  further  relief  as  to  the 
the  defendant,  the  said  defendant  cor-  court  may  seem  just  and  proper, 
poration,  in  the  name  and  on  behalf  of  (Concluding  as  in  Form  No,  &4S9^  infra) 
the  state  of  Minnesota^  under  and  by 
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preference  over  the  other  creditors  of  the  said  defendant  the  said 
corporation,  and  the  other  creditors  thereby  be  greatly  injured, 

IX.  That  the  said  defendant  the  said  corporation,  in  its  present 
condition  of  financial  embarrassment  and  insolvency,  is  not  now  able 
to  and  cannot  continue  its  corporate  business  in  a  proper  manner, 
and  that  it  is  to  the  best  interests  of  all  the  creditors  and  stockholders 
of  the  said  corporation  that  the  same  be  dissolved  and  a  receiver 
appointed,  and  its  property  distributed  among  its  creditors  in  the 
manner  by  law  in  such  cases  made  and  provided. 
Wherefore  plaintiff  demands  judgment: 
First.  {Omtimtii^  and  eoneiuding  as  in  Form  No.  ^IfJfi^ 

U.  At  Ihstahcs  op  Stockholdek. 
Form  No.  6438.' 
(Precedent  in  Peter  v.  Farrel  Fouadry,  etc.,  Co.,  53  Ohio  Sl  S34.) 
In  the  Common  Pleas  Court  of  Lucas  County,  Ohio. 
WiHiam  Peter,  Sarah  E.  Peter,  Horace^ 
S.  fValMdge,  S.  Cornell  IVaibHdge, 
Michael  /.    Cooney    and  CAarlet   R. 
Faben,  Jr.,  plaintiffs,  V  Petition. 

The  Union  Manufacturing  Compawf  ,  I 
defendant.  J 

Plaintiffs  say  that  the  defendant  is  a  corporation  duly  organized  and 
existing  under  the  taws  of  the  state  of  Ohio;  that  said  corporation 

1.  Under  the  petition  in  this  case,  the  titled  to  act  as  a  corporation,  but  that 

court  of  common   pleas  forthwith  ap-  It  is  subject  to  be  deprived  of  its  frao- 

pointed  a   receiver,  vho  at  once  went  chiscs   and  rights  by   tbe   act  of   tbjs 

into    possession   of   the   property  and  court  and  be  dissolved. 

assets  of  the  defendant  corporation.  Eighteenth.  —  That  in  pursuance  of 

Cemplalat  by  Btookholdw.—  In  Swords  section  1786  of  the  Code  of  Civil   Pro- 

f.  Northern  Light  Oil  Co.,  17  Abb.  N.  cedure,  the  said  plaintiffs  duly  applied 

Cas.    (N.   Y.    Supreme    Ct.)    116,    the  to  the  atiorney-general  of  tbe  state  of 

amended  complaint,  among  other  alle-  New    York,   by   submitting   to    him   a 

gations,  contained  tbe  following;  written  statement  of  facts  verified  by 

"Seventeenth. —  That  the  corporation  oatb,  reciting  in  substance  all  the  mat- 
is  indebted  In  large  sums  of  money  to  ters  and  things  alleged  herein,  and 
various  persons  to  these  plaintiffs  un-  showing  grounds  for  an  action  under 
known,  and  has  no  means  whatever  of  the  provisions  of  section  17S5  of  tbe 
liquidating  its  oiitstAnding  indebted-  Code  of  Civil  Procedure,  and  request- 
ness.  nor  has  it  had  the  means  to  doso  ing  the  said  attorney-general  to  com- 
for  much  more  than  ent  year  last  past,  raence  an  action  in  tbe  name  and  in 
That  its  debts  have  remained  unsatis-  behalf  of  the  People  of  the  State  to 
fied  for  many  years  and  wilt  continue  dissolve  said  corporation.  That  more 
to  remain  so  unsatisfied,  as  no  m^ans  than  lixty  days  have  elapsed  since  such 
are  at  the  command  of  the  corporation  submission  was  made,  and  the  atlorney- 
to  enable  it  ever  10  discharge  its  obli-  general  bas  omitted  for  jti/c  days  after 
Rations  by  reason  of  the  premises  the  the  written  statement  of  facts,  verified 
plaintiffs  charge;  that  the  said  corpora-  by  oath,  was  submitted  to  him  as  afore- 
tion  has  become  and  is  insolvent  and  said,  to  commencean  action  or  proceed- 
unable  to  pay  Its  debts,  and  has  re-  ing  to  dissolve  the  said  corporation,  or 
mained  insolvent  for  at  least  tne  year  any  action  specified  in  said  section  1785, 
last  past,  and  that  it  is  no  longer  en-  and  these  plaintiffs  as  stockholders  as 
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was  organized  for  matiufacturing  and  is  carrying  on  the  business  of 
manufacturing  and  selling  sewing  mcuhines^  washing  boards  of  various 
kinds^  churns  and  flour- mill  machinery^  and  that  its  principal  place  of 
business  is  in  the  city  of  Toledo^  Lucas  county,  Ohio\  that  these  plain- 
tiffs are  all  stockholders  of  said  defendant  corporation;  that  the 
amount  of  the  paid  up  capital  stock  of  said  corporation  is  seven  hun- 
dred and  twenty-four  thousand  and  five  hundred  (%72J^600M)  dollars 
and  is  divided  into  seven  thousand  two  hundred  and  forty-five  {J^^Ifi) 
shares  of  one  hundred  ($100,00)  dollars  each;  that  plaintiffs  are  the 
owners  of  three  hundred  and  forty-five  thousand  {%$Ji5^  000. 00)  dollars  of 
said  paid  up  capital  stock,  and  are  the  owners  of  three  thousand  fmr 
hundred  and  fifty  (S^J^SO)  shares  thereof. 

Plaintiffs  further  say  that  for  no  one  of  the  three  last  preceding 
years  have  the  net  earnings  of  the  said  defendant  corporation  been 
sufficient  to  pay,  in  good  faith,  an  annual  dividend  of  six  per  centum 
upon  the  paid  up  capital  stock  of  the  said  corporation  over  and 
above  the  salaries  and  expenses  authorized  by  the  by-laws  and  regu- 
lations of  the  said  corporation. 

Plaintiffs  further  say  that  the  bonded  debt  of  said  defendant  cor- 
poration, is  on€  hundred  thousand  ($100^000.00)  dollars;  that  said 
defendant  corporation  has,  in  addition,  an  unsecured  indebtedness  of 
about  one  hundred  and  sixty  thousand  (%160fl00.00)  dollars;  that  the 
said  corporation  is  indebted  to  these  plaintiffs  in  the  sum  of  not  less 
thdiVi  fifty  thousand  (1^0,000.00)  dollars  in  the  aggregate;  that  a  large 
part  of  said  unsecured  indebtedness,  to  wit:  the  sum  of  not  \ts%five 
thousand  ($5,000.00)  dollars,  is  now  due  and  unpaid  and  the  entire  bal- 
ance of  said  unsecured  indebtedness  will  become  due  within  a  period 
of  four  months  from  this  date  and  at  least  two-thirds  thereof  will 
become  due  within  a  period  of  sixty  (60)  days  from  this  date. 

Plaintiffs  further  say  that  the  said  defendant  corporation  is  wholly 
unable  to  pay  the  portion  of  said  indebtedness  now  past  due  and 
that  it  will  not  be  able  to  pay  the  balance  of  said  indebtedness  as 
the  same  matures  and  that  said  corporation  is  insolvent;  that  said 
corporation  has  a  large  plant  situated  in  Toledo,  Ohio,  consistl  ng  of 

aforesaid   now   have  the  right  to   be-  tion,    wherein    and    whereby  it   was 

gin  an  action  in  their  own  name,  such  amongst    other   things    ordered    that 

as  is  by  the  said  sections  1785  and  1786  leave  be  and  is  hereby  granted  to  the 

provided.     That  thereupon,  upon  such  plaintiffs,    stockholders     in   the    said 

refusal  of  the  attorney-general  to  pro-  Northern  Liffht  Oil  Company ^  to  begin 

ceed   as  aforesaid,  the    plaintiffs  duly  this  action  in  their  own  name,  pursuant 

applied  to  the  supreme  court  at  a  special  to  the  provisions  of  section  1786  of  the 

term  thereof,  for  leave  to  bring  this  ac-  Code  of  Civil  Procedure,  and  that  they 

tion  in  their  own  name  against  the  de-  be  empowered  to  conduct  and  carry  on 

fendants,  and  thereupon  the  court  duly  the  same  with  like  force  and  effect  as  if 

granted  the  plaintiffs  such  leave  to  sue  the  said  action  had  been  commenced  by 

with  like  force  and  effect  as  if  the  action  the  attorney-general  in  the  name  and  in 

had   been    brought   by    the    attorney-  behalf  of  the  People  of  the  State  of  A^'* 

general  in  the  name  and  in  the  behalf  York^  as  by  reference  to  the  said  order, 

of  the  People  of  the  State  of  New  York,  when  the  same  shall  be  produced,  is^"» 

and  thereupon   an  order  to  that  effect  more  fully  and  at  large  appear,  and  to 

was  duly  made  and  entered  on  5<^/^m^^r  which   these   plaintiffs  pray  leave  to 

^S.  i8<?j,  at  a  Special  Term  of  this  court  refer,  if  need  be."     These  allegations 

held  at  lAe  court- house  in  the  city  and  were   held   to    be  sufficient  upon  de» 

county  of  New  York,  entitled  in  this  ac-  murrer. 
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an  interest  in  real  estate,  factories,  machinerjr,  tools  and  implements; 
that  it  has  been  and  is  now  engaged  in  its  said  business  of  manufac- 
turing sewing  machines,  washboards  of  various  kinds,  churns  and  fiour- 
ndllmachinery^  and  selUngthe  same  in  said  city  of  TV/rab  and  elsewhere; 
that  Lt  has  branch  offices  in  different  states  and  a  large  force  of  work- 
men engaged  in  said  business  in  various  capacities,  that  it  has  a  large 
number  of  unfinished  machines,  machinery,  washboards  and  chums  on 
hand  and  also  a  large  n^XTr^XT  oi  finished  machines,  machinery,  wash- 
boards and  churns  on  hand ;  that  it  has  a  considerable  amount  of  material 
on  hand  to  be  used  in  the  manufacture  of  such  machines,  machinery, 
washboards  and  churns,  and  in  finishing  said  articles  now  unfinished, 
and  said  corporation  is  unable  to  meet  its  liabilities  and  current 
obligations. 

Plaintiffs  further  say  that  by  reason  of  the  insolvent  condition  of 
said  corporation,  and  by  further  reason  of  the  liability  of  suits,  the 
defendant  corporation's  property  is  in  imminent  danger  of  being 
sacrificed  and  its  business  brought  to  a  standstill  at  a  great  and 
irreparable  loss  to  these  plaintiffs  and  all  other  creditors  and  Stock- 
holders of  the  defendant  corporation. 

Plaintiffs  further  say  that  if  said  business  should  be  suddenly  sus- 
pended it  would  unavoidablv  result  in  a  very  great  loss  to  all  the 
creditors  and  stockholders  of  the  said  defendant;  the  finished 
machines,  machinery,  washboards  and  churns  could  not  be  disposed  of 
except  at  great  sacrifice ;  the  unfinished  machines,  machinery,  washboards 
and  churns  would  be  an  almost  total  loss,  and  there  would  also  result 
great  loss  from  inability  to  carry  out  subsisting  contracts  for  ma- 
terial prepared  expressly  for  the  business  of  said  defendant  and 
which  would  have  practically  no  value  if  thrown  upon  the  general 
market 

Plaintiffs  further  say  that  a  very  large  part  of  the  assets  of  said  de- 
fendant corporation,  to  wit,  about  sixty  thousand  (^0,000.00)  dollars, 
consists  of  amounts  due  or  to  become  due  for  machines  sold  on  the 
installment  plan,  that  is  to  say,  machines  sold  to  be  paid  for  in 
small  weekly  or  monthly  installments,  the  corporation  retaining  the 
title  to  said  machines  until  the  purchase  price  is  fully  paid;  that  said 
accounts  could  not  be  sold  unless  at  a  very  small  per  centum  of  the 
face  value  thereof,  and  all  the  outstanding  accounts  due  or  to  become 
due  to  said  corporation  are  of  such  a  character  that  if  the  business 
of  said  corporation  should  be  at  once  suspended,  there  would  be  a 
very  great  loss  on  said  accounts  result  to  said  corporation  and  all  of 
its  creditors  and  stockholders,  growing  out  of  the  inability  to  col- 
lect said  accounts,  or  the  great  and  disproportionate  expense  it 
would  be  necessary  to  incur  in  collecting  the  same  or  any  part 
thereof. 

Plaintiffs  further  say  that  the  said  defendant  corporation  has  and 
i»  possessed  of  a  good-will  in  its  said  business  which  is  of  a  very 
great  value  to  the  said  defendant,  its  stockholders  and  creditors, 
unless  the  same  shall  be  destroyed  in  consequence  of  said  defendant 
being  compelled  to  cease  business,  but  that  if  said  defendant  should 
be  compelled  to  cease  business,  the  said  good-will  would  be  a  total 
loss  to  said  defendant  corporation,  its  stockholders  and  creditors. 
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Plaintiffs  further  say  that  the  said  defemlaiit  corporation  owns 
and  holds  valuable  rights,  titles  and  interest  in  various  letters  patent 
of  the  United  States  especially  necessary  and  valuable  in  the  manu- 
facture of  said  sewing  machines. 

Plaintiffs  further  say  that  unless  a  receiver  be  forthwith  appointed 
for  the  defendant  corporation  its  property  will  be  sacrificed,  its 
factory  will  have  to  be  immediately  closed  and  its  business  immedi- 
ately closed  and  its  business  be  immediately  suspended,  to  the  great 
and  irreparable  injury  of  these  plaintiffs  and  all  other  creditors  and 
stockholders  of  the  said  defendant  corporation. 

Wherefore  plaintiffs  ask  that  a  receiver  for  the  said  defendant  cor- 
poration may  be  appointed  to  take  charge  of  its  real  and  personal 
property  of  all  kinds  and  descriptions,  and  wheresoever  situated, 
including  chosesin  action,  with  authority  to  continue  the  business  oif 
said  corporation  for  the  time  being,  under  the  direction  and  subject 
to  the  orders  of  this  court,  pending  the  final  winding  up  and  settle- 
ment of  the  affairs  of  said  corporation ;  that  he  may  be  authorized 
by  order  of  this  court  from  time  to  time  to  borrow  such  sums  of 
money  for  the  purpose  aforesaid,  as  to  this  court  may  seem  neces- 
sary and  proper,  and  issue  his  obligations  therefor,  that  he  may 
ascertain  the  indebtedness  of  said  corporation  and  report  the  same 
to  this  court,  that  the  said  defendant  corporation  may  be  ordered  to 
convey  or  transfer  all  its  property,  both  real  and  personal,  including 
choses  in  action  and  letters  patent,  wheresoever  the  same  may  be 
situated,  whether  within  this  state  or  any  other  state  or  country,  to 
the  said  receiver  to  be  appointed  in  this  action,  that  the  business  and 
affairs  of  said  defendant  corporation  may  be  ultimately  wound  up, 
all  its  property  of  all  kinds  and  descriptions  sold,  and  the  proceeds 
thereof  equitably  distributed  under  and  in  accordance  with  the  orders 
of  this  court,  and  plaintiffs  pray  for  all  such  other  and  further  relief 
as  they  may  be  entitled  to,  whether  at  law  or  in  equity. 

OUver  EUmorih,  Plaintiff's  Attorney. 

(J^eriJication.y 

ii)  ^^gi^ct  and  Mismanagement. 

Form  No.  6439.* 

State  of  Minnesota^  >  District  Court 
County  of  Rice.        J  Fifth  Judicial  District 

The  State  of  Minnesota  ex  relcUione^ 
Daniel  IVebstery  Attorney-General^ 
plaintiff, 

against 
The  Cannon  River  Manufacturers^ 
Association^  defendant.  ^ 

The  State  of  Minnesota,  plaintiff  above  named,  by  Daniel  iVeMeff 
ks  attorney,  complains  of  the  defendant  above  named,  and  sa^ys:* 

1.  Consult  the  tide  Verifications.        N.  W.  Rep.  6ai.    The  court  held  that 

2.  Iform  bMod  on  State  v.  Cannon  the  facts  alleged  in  the  above  compl^^^ 
River    Mfg.    Assoc.,  (Minn.   1896)  69    were  sufficient  to  justify  a  dissolution' 
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I.  That  the  Cannm  River  Manu/attureri  Aisociatiom  is  a  corpora- 
tion duly  organized  and  existing  under  and  pursuant  to  the  laws  of 
the  state  of  Minnesota. 

II.  That  by  an  act  of  the  legislature  of  the  state  of  Minnesota, 
approved  March  a,  1865,  entitled  (T'lV/e  of  sut)^  the  state  of  Minne- 
sota granted  unto  the  Cannon  River  Improvemeni  Company,  a  corpora- 
tion theretofore  duly  organized  and  existing  under  and  pursuant  to 
the  laws  of  the  state  of  Minnesota,  for  the  purpose  of  aiding  the  said 
last  named  company  in  the  construction  of  slackwater  navigation 
with  the  said  Cannon  river,  in  said  state,  and  from  thence  by  way  of 
Lake  Elysian  to  the  Minnesota  river,  near  ManJtalo,  all  the  swamp 
lands  belonging  to  said  state,  lying  and  being  in  the  odd-numbered 
sections,  within  the  St.  Peter  land  district,  as  the  said  district  was 
then  constituted,  and  not  otherwise  appropriated,  to  an  amount  of 
not  to  exceed  three  hundred  thousand  aa^^. 

That  the  said  Cannon  River  Improvement  Compaty  was  organiied 
for  the  purpose  of  constructing  canals,  locks,  dams,  towpaths,  and, 
generally,  for  the  purpose  of  constructing  slackwater  navigatiou 
from  the  Mississippi  river  via  the  Cannon  river  to  the  lakes  con- 
nected therewith,  thence  via  Lake  Elysian  to  the  Minnesota  river, 
jitaT  Maniata;  but  that,  by  an  act  of  said  legislature,  entitled  "An 
Act  in  relation  to  the  Cannon  River  Improvement  Company," 
approved  February  38,  1871,  the  said  Cannon  River  Improvement 
Company  was  authorized  and  empowered  to  amend  and  alter  its 
articles  of  incorporation,  so  as  to  make  it  a  purpose  and  object  of 
said  corporation,  in  addition  to  the  rights  and  purposes  theretofore 
enjoyed,  to  construct  and  operate  a  railroad,  under  and  pursuant  to 
the  general  laws  of  the  said  state,  from  the  Mississippi  river  via  the 
valley  of  the  Cannon  river  along  the  route  in  said  last  named  act 
described,  and  granted  and  extended  to  the  said  Cannon  River 
Improvement  Compare,  for  the  purpose  of  constructing  the  said  rail- 
road, the  right  to  have,  use  and  enjoy  all  and  singular  the  moneys, 
capital  stock,  subBcriptioni,  property,  and  rights  erf  every  nature  and 
kind,  acquired  or  pledged  for  the  purpose  of  the  construction  of  the 
said  canal  and  slackwater  navigation  and  works  Connected  there- 
with, and  upon  substantially  the  same  conditions,  so  far  as  the  same 
could  be  made  conformable  to  the  change  of  public  improvement 
contemplated  by  the  said  last  named  act.  That,  in  pursuance  of 
the  said  last  named  act,  the  satd  Cannon  River  Improvement  Company 
did  thereafter  amend  and  alter  its  said  articles  of  incorporation  so 
as  to  make  it  a  purpose  and  object  of  said  corporation,  in  addition 
,  to  the  rights  and  purposes  theretofore  enjoyed  by  it,  to  construct 
and  operate  a  railroad,  under  title  i  of  chapter  34  of  the  General 
Statutes  of  said  state,  from  the  Mississippi  river  via  the  valley  of 
the  Cannon  river  along  the  route  aforesaid;  and  that  the  amend- 
ments and  alterations  of  the  said  articles  were  duly  filed  and  recorded 
in  the  office  of  the  secretary  of  state  of  said  state. 

;  referred  to  was  on  the  Cannoa  river,  from  thence  \>j 

}  aid  the  Cannon  way  of  Lake  Elytian  to  the  MinnetoU. 

Kiver   improvement   Company  in  Che  river,  at  Mankato." 

construction  of  tlackwater  navigation 
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III.  That  pursuant  to  an  act  of  the  legislature  of  the  said  state 
entitled  {title  of  ac()^  approved  February  27,  1875,  it  was  provided, 
among  other  things,  that  in  case  the  said  Cannon  River  Improvement 
Company  should  elect  to  apply  the  grant  made  in  the  act  first  herein- 
before named  in  the  building  of  a  railroad  as  authorized  by  chapter 
III  of  the  Special  Laws  of  1872,  at  least  one-twelfth  of  said  grant 
should  be  selected  pro  rata^   and   set  apart    for    the  purpose  of 
developing  and   improving    the  water-powers  and    manufacturing 
resources  of  the  Cannon  river,  which  said  lands  so  selected  and  set 
apart  should  never  be  diverted  from  the  said  last  named  object,  and 
that  whenever  a  corporation  of  the  proprietors  of  the  mills  of  said 
Cannon  river  should  be  formed  for  that  purpose   the   lands   thas 
selected  and  set  apart  should  be  transferred  by  the  said  Cannon  River 
Improvement  Company  to  the  corporation  composed  of  the  said  proprie- 
tors, to  be  used  and  applied  under  its  direction   as  in  said  i^t 
named  act  provided. 

IV.  That  pursuant  to  the  terms  of  the  various  acts  under  which  the 
defendant  became  entitled  to  its  land  grant,  it  has  selected,  and  the 
governor  of  the  state  has  conveyed  to  it,  in  the  aggregate, 
^4^181.45  acres;  and  that  said  corporation  has  disposed  of  the  same, 
and  received  therefor  the  sum  oi  forty-one  thousand  seven  hundred  and 
twenty 'three^o}\2S^\zxA  that  it  is  entitled  to  receive,  under  the  terms 
of  its  grant,  an  additional  amount  of  818.56  acres. 

V.  That  the  defendant  has  become  entangled  in  much  and  expen- 
sive litigation,  involving  an  expenditure  of  over  six  thousand  dollars 
of  its  funds.     That  though  receiving  and  disbursing  large  sums  of 
money,  defendant  has  never  kept  books  of  account,  and  has  none 
but  very  crude  records  of  such  receipts  and  disbursements ;  and  that 
the  management  of  its  affairs  has  been  largely  in  the  hands  and  under 
the  control  of  one  or  two  of  its  members.     That  during  the  latter 
years  of  the  existence  of  the  defendant,  most  of  its  members  had 
ceased  to  own  any  mill  property  on  the  Cannon  river,  where  the  mills 
of  the  defendant  were  situated,  or  to  have  any  pecuniary  interest  in 
the  development  of  its  water-powers;  and  that,  previous  to  the  com- 
mencement of  this  action,  all  such  members  had  sold  and  conveyed 
away  all  their  interest  in  the  mills  on  said  river  in  which  they  were 
formerly  interested;  and  that  not  one  of  them  is  now  the  owner  of 
or  in  any.  manner  interested  in  any  mill  power  on  said  stream.    That 
all  the  members  of  defendant  corporation  have  ceased  to  have  any 
interest  in  the  management  of  its  affairs,  or  any  concern  for  the  best 
use  of  its  remaining  funds  to  complete  the  improvements  for  which 
they  were  granted,  or  in  any  other  improvement  of  the  water-powers 
of  the  said  Cannon  river;  and  that  the  moneys  due  such  corporation, 
and  the  proceeds  of  a  judicious  sale  of  its  remaining  lands,  would,  if 
wisely  expended,  largely  supplement  the  work  already  done,  and 
greatly  improve  such  water-powers,  and  benefit  the  present  owners, 
who  have  succeeded  to  the  rights  therein  of  the  original  proprietors, 

1.  Tlie  titlt  of  Mt  referred  to  in  the  118,  Special  Laws  of  1870,  reladng  to 
text  was  as  foUows:  "An  Act  to  amend  the  Cannon  River  Improvement  Corn- 
section  2  of  chapter  67  of  the  Special  pany." 
Laws  of  1865,  as  amended  by  chapter 
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members  of  the  defendant  corporation.  That  the  amount  of  fund 
which  the  defendant  is  likely  to  receive,  applicable  to  the  purpose  o 
its  trust,  and  exclusive  of  the  additional  hind  to  which  it  is  entitled 
will  depend  very  much  on  the  outcome  of  the  litigation  Jn  which  i 
is  engaged;  but  that  the  same  will  probably  amount  to  but  a  fei 
thousand  dollars. 

Wherefore  plaintiff  asks  judgment  that  the  defendant  corporatioi 
be  dissolved;  its  affairs  wound  up;  that  it  be  restrained  from  exer 
cising  its  corporate  privileges,  and  that  a  receiver  be  appointed  t< 
take  charge  of  its  property  and  effects,  and  apply  the  same  to  thi 
purpose  for  which  such  corporation  was  organized. 

Daniel  Webster,  Attorney-General, 

{yerifieati9M.Y 

(A)  Nonpaymetii  of  Stock. 
Form  No.  6440.' 

{Title  of  court  and  cause,  and  commencement  as  in  Form  No.  GlfSif  to  •.] 
I.  That  at  the  several  times  hereinafter  mentioned,  the  defendant 
was,  and  still  is,  a  domestic  corporation  organized  on  or  about  th( 
eighteenih  day  of  August,  \&85,  under  the  laws  of  the  state  of  Neu 
York,  having  its  principal  place  of  business  in  the  city  of  Buffalo 
state  of  New  York. 

a.  That  the  capital  stock  of  said  company  was  ninety  th&usana 
dollars,  represented  by  nine  hundred  shares  of  the  par  value  of  on\ 
hundred  ^oWzxi  each. 

3.  That  three  years  and  seven  months  have  now  elapsed  since  saic 
company  was  organized,  and  only  about  seventy-seven  and  one-halj 
per  cent,  of  said  capital  stock  has  been  paid  in. 

4.  That  said  company  was  duly  organized  under  chapter  40  of  the 
Laws  of  1348,  and  the  acts  amendatory  thereof,  for  the  purpose  ol 
carrying  on  the  business  of  manufacturing  of  building  and  cut  stone^ 
of  cement  and  gypsum,  and  the  purchasing  and  improving  real  estate  fo> 
residences  and  homesteads,  to  be  leased  and  sold  by  said  company,  but  thaJ 
said  company  has  done  nothing  during  the  year  last  past  towarc 
the  purposes  for  which  it  was  organized,  and  has  for  more  than  ont 
year  last  past  suspended  its  ordinary  and  lawful  business. 

5.  That  said  company  has,  in  violation  of  the  statutes,  in  such 
cases  made  and  provided,  received  and  taken  notes  from  sundry  ol 
its  stockholders,  instead  of  money,  for  assessments  upon  its  capital 
stock,  as  and  for  its  capital  stock. 

6.  That  said  company  has  failed  to  file  or  make  public  the  reporl 
required  by  the  act  under  which  it  is  incorporated,  which  should 
have  been  filed  within /wrn/v  days  af let  the  ^rst  day  ot  faituary,  i889. 

7.  That  said  corporation  was  organized  for  the  purposes  set  forth 
in  number  fourth  above,  but  has  utterly  and  totally  failed  to  do  01 
perform  any  business  whatever  in  furtherance  of  the  purposes  foi 

1.  Consult  title  Vbmfications.  Co.,  131  N.  Y.   140.     See   titso  ttifra, 

t.  TUi  oonplalrt  ii  mijM  from  tk«    note  3,  p.  669. 
nwfd  in  People  v.  Buffalo  Stone,  etc., 
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which  it  was  organized,  during  the  year  last  past,  or  to  exercise  its 
corporate  powers  during  said  period  of  time. 

8.  That  it  is  for  the  best  interests  of  the  creditors  and  stockholders 
that  said  corporation  be  dissolved,  and  that  a  receiver  be  appointed, 
and  its  property  distributed  according  to  law. 

Wherefore  plaintiff  demands  judgment. 

First.  That  the  defendant  corporation  be  dissolved,  and  its  rights, 
privileges  and  franchises  forfeited. 

Second.  That  a  receiver  of  the  property  and  effects  of  the  corpo- 
ration be  appointed  pursuant  to  the  provisions  of  the  statute,  with  all 
the  power  and  authority  conferred  by  law,  and  subject  to  all  the 
duties  and  liabilities  imposed  upon  receivers  in  such  cases. 

Third.  That  the  defendant,  its  trustees,  directors,  nianagers  and 
other  officers  be  restrained  by  injunction  during  the  pendency  of  this 
action,  from  collecting  or  receiving  any  debt  or  demand  and  from 
paying  out,  or  in  any  way  transferring  or  delivering  to  any  person 
any  money,  stock,  property  or  effects  of  the  said  corporation,  except 
by  express  permission  of  the  court;  and  from  exercising  any  of  the 
corporate  rights,  franchises  or  privileges  of  the  corporation,  except 
by  express  permission  of  the  court. 

Fourth.  That  the  plaintiff  may  have  such  other  and  further  \^^%' 
ment  or  relief  in  the  premises  as  may  seem  to  the  court  proper  ^ 
grant. 

Fifth.  That  the  plaintifif  recover  the  costs  of  this  action. 

Chas.  F.  Tabor^  Attorney-General, 

Plaintiff's  Attorney. 
State  of  New  York,  \ 
County  of  Erie.         \  ^' 

RufusM,  Choate,  being  first  duly  sworn, deposes  and  says,  that  he  is 
a  stockholder  and  former  secretary  of  the  above  named  defendant,  the 
Buffalo  Stone  and  Cement  Comfanyy  and  is  conversant  with  the  business 
of  said  company  and  with  its  affairs.  That  he  has  heard  the  fo^^" 
going  complaint  read,  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

Rufus  M.  Ch4fdti' 

Sworn  to  before  me  this  ninth  day  of  April,  tS89, 

C.  Zouis  Friti, 
Notary  Public  in  and  for  £rie  County* 

(i)  Other  ViaUUions  of  Lmm. 
0a,  Relating  to 


Form  No.  6441. 

(  TYtle  of  court  and  cause,  and  commencement  as  in  Form  No,  dJjfSO  '^  .^ 
I.  That  the  said  defendant,  the  Commercial  Bank  of  Pennsyhf^^'*^ 

1.  Thii  infomiation  li  biitd  ^  fh#  Ikett  in  Coin.  v.  Coduneici*!  Rank,  ^^     f* 
St  383.     A  motion  to  quash  a  writ  of  quo  f»aam«to  kmm  overrule^l. 
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^\  the  several  times  hereinafter  mentioned,  was  and  still  is  a  corpon 
-Ciion,  duly  organized  and  incorporated  by  an  act  of  assembly  of  tb 
commonwealth  of  Penn^lvania,  passed  March  14,  1814. 

II.  That  in  and  by  said  act  of  assembly  it  was  expressly  enacte 
and  declared  to  be  a  fundamental  article  of  said  corporation,  that  th 
rate  of  discount  at  which  loans  might  be  made  by  the  said  corpor; 
tion  should  not  exceed  one-half  of  one  per  centum  for  thirty  days 
that  in  and  by  said  act  it  was  also  expressly  enacted  and  declared  t 
be  a  fundamental  article  of  said  corporation,  that  the  said  corpon 
tion  should  not  deal  or  trade  in  anything  but  bills  of  exchange,  gol 
or  silver  bullion,  stocks  of  banks  incorporated  by  the  state  of  Petti 
sylvania,  and  United  States  treasury  notes,  or  goods  pledged  to  th 
said  corporation  for  money  lent  and  not  redeemed  in  due  time,  c 
^oods  which  might  be  the  produce  of  their  lands. 

That  by  an  act  of  the  assembly  of  the  eommottwealth  of  Pern 
syhania,  passed  March  35,  1824,  the  chaner  of  said  bank  was  cor 
tinned  to  the  first  Wednesday  of  May^  iSS5. 

III.  That  by  several  subsequent  acts  of  the  eommonwealth  o(  Pent 
jyivania,  viz.,  its  acts  of  March  2,  1831,  April  36,  1844,  and  April  ; 
1849,  the  said  charter  had  been  further  continued  from  time  to  tin 
by  the  legislature,  subject  to  all  the  provisions,  restrictions  an 
limitations  contained  in  the  original  act  of  incorporation. 

IV.  That  the  said  bank  has  repeatedly  violated  and  broken  th 
fundamental  articles  of  their  act  of  incorporation,  and  greatly  pei 
■verted  and  abused  their  corporate  powers  in  this,  that  for  man 
months  past  the  said  bank  had  been  in  the  constant  practice  of  dii 
counting  promissory  notes  at  exorbitant  and  usurious  rates  < 
interest,  far  exceeding  the  rate  of  one- half  of  one  per  centum  fc 
thirty  days;  that  the  said  bank  received,  in  the  month  of  May,  iSf. 
Huenty-one  hundred  and  fifteen  dollars  and  ^//y  cents  for  such  usuriou 
uolawful  and  prohibited  discount;  in  the  month  oijune,  eighteen  hui 
dred  and/orty'five  dollars  ^aA  fifty  cents;  ia  July,  twenty-two  hundrt 
atui  tAirleen  dollars;  in  August,  seventeen  hundred  and  twenty-seven  do 
lars  a.uA  fifty  cents;  in  Seplemder,  eleven  hundred  and  sixty  dollars;  i 
October,  two  thousand  and  forty  dollars;  that  between  May  and  Ottobt 
the  said  bank  received  between  eleven  and  twelve  thousand  dollar 
profits  made  exclusively  from  usurious  discounts  of  promissory  note 

V.  That  the  said  bank  had  also  for  a  long  time  past,  to  wit,  froi 
the  first  ^xj  oi  May,  iS5^  been  engaged  in  dealing  in  promissor 
notes  contrary  to  the  express  prohibition  contained  in  Che  fundi 
mental  articles  of  incorporation. 

That  the  said  banlc,  in  committing  the  several  unlawful  acts  afon 
*  said,  have  wilfully  abused  their  corporate  powers,  perverted  th 
objects  for  which  they  were  incorporated,  usurped  powers  and  funi 
tions  which  were  expressly  prohibited  to  them  in  their  fundament: 
law,  and  by  reason  of  the  said  abuses,  usurpations  and  unlawful  acl 
have  forfeited  the  corporate  rights  and  franchises  conferred  upo 
them  by  the  several  acts  of  assembly  aforesaid. 

Whereupon  the  said  Martin  D.  Hardy,  attorney  for  the  said  cov 
monwealth,  in  the  name  and  by  the  authority  thereof,  prays  the  cot 
sidcration  of  the  court  here  in  the  premises,  and  that  due  proces 
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may  be  awarded  against  the  said  Commercial  Bank  of  JPennsylvama  in 
this  behalf,  to  answer  to  this  court  by  what  warrant  it  exercises  the 
powers  and  privileges  hereinabove  described.  {Signature  of  Attorney- 
General  and  verification  cu  in  Form  No.  61/30.) 

bb^  Relating  to  Insurance  Companies. 

FonnNo.  6442.^ 

{Title  of  court  and  causCy  and  commencement  as  in  Form  No.  GJ^SS 
to  *)  that  the  defendant  is  an  incorporated  company,  formed  ai?^/ 
organized  under  the  act  of  May  i,  \Z52^  and  the  acts  supplemerxta/j 
thereto,  and  that  ever  since  its  organization  it  has  continuously, 
within  this  state,  to  wit,  at  the  county  of  Champaign^  etc.,  oflFencied 
against  the  laws  of  this  state,  grossly  abused  and  misused  its  cor- 
porate authority,  franchises  and  privileges,  and  unlawfully  assumed 

1.  This  information  li  bMod  on  tho  fiioti  and  such  other  examination  as  he  had 

in   State  v.  Central  Ohio  Mut.  Relief  deemed   necessary;  that   the  business 

Assoc,  29  Ohio  St.  399.     In  that  case  a  of  the  association  had  been  conducted 

forfeiture    of    all    the  corporate   fran-  fraudulently  and  in  wilful  violatioD  of 

chibes  and  privileges  of  association  was  the  provisions  of  said  act,  and  that  the 

declared,   and  a    judgment   of  ouster  association    had    transacted    busintts 

from    its    right    to    be  a    corporation  different  from   that  authorized  by  its 

entered  against  the  defendant.  certificate    of   incorporation;   that  the 

Tho  information  in  oqnity  against  a  auditor  had  communicated  such  facts 

mutual  insurance  company  in  Chicago  to  the  attorney-general  as  required  bf 

Mut.  L.  Indemnity  Assoc,  v.  Hunt,  127  law,  and  that  the  attorney-general,  ifl 

III.  258,  stated  facts  sufficient  to  justify  a  pursuance  of  the  duty  imposed  QP|^^ 

dissolution.  The  information,  omitting  him  by  law,  applied  to  the  court  vx 

formal  parts,alleged  in  substance  as  fol-  relief,  according  to  the  statute  in  ^^^ 

lows:     **  That  the  Chicago  Mutual  Life  case  made  and  provided,  and  for  cause 

Indemnity  Association  is  a  corporation  of  such  application  further  and  inore 

organized  January  13,  1885,  under  an  particularly  showed:   {Here  toei^^  '^fh^ 

act  {title  of  act)  approved  June  i8,  1883;  facts  shewing  the  frauduUnt  and  «'^ 

that  said  association  entered  upon  the  business  operations  of  the  ^^'**/<"'-^\7^ 

exercise  of  its  corporate  franchise  and  are  enumerated  in  the  reported  case ^\^^^ 

the  transaction    of  business  under  its  eluding  with  a  prayer  to  the  ej^ed  ^ 

certificate  of  organization  on  or  about  *'  said    officers    be  required   to    sn 

fanuary  /f,  iS^j*,  and  had  continued  cause  why  they  should  not  be  ^^""^.-^ 

the  same  until  the  date  of  filing  said  from  office,  or  the  business  of  ^^*, j  -p. 

information,  its  principal  office  being  elation  closed,  and  that  if  it  shou*^  ^ 

located  in  the  city  of  Chicago.    That  on  pear  that  said  officers  or  any  oi  ^^ 

or  before  March  /,  i8<$^,  its   president  had    been    guilty    of    fraud,    ox     j^ 

and  secretary  filed  with  the  auditor  of  material    irregularity   or  \\q\bXio^  ^^ 

public  accounts  a  statement  under  oath  law  to  the  injury  of  the  associatJon*^^ 

of  its  business    for    the   year  ending  of  noncompliance  with  any  of  the  p^^^ 

December ji^  i8<$b,  as  required  bylaw,  visions   of    the   act    under  w^*^    ^uft 

showing  its  financial  condition,  assets,  association   was  organized,   the  ^^^^ 

liabilities,  total  amount  of  indemnity  should   decree    a  removal  from  ?^c 

in  force,  number  of  members,  number  of  the  guilty  party  or  parties,  aod     ^^ 

whose     membership    had    terminated  substitution    of  a  suitable  pe^^^^^r 

during  the  year    and  cause    thereof,  persons    to    serve    until    the   ^^^^ ^f 

total  receipts  and  sources  thereof,  total  annual  meeting,  or  until  a  success^' 

expenditures  and  object  thereof,  and  successors  should  be  regularly  ctiOSCff 

the  average  amount  paid  on  each  cer-  or  elected;  or,  if  it  should  appear  10 

tificate;  that  said  sutement  was   wil-  the  court  that  the  interests  of  its  mem. 

fully  false   and  untrue,  and   that  the  hers  or  the  general  public  so  require, 

auditor  so  found  on  examination  of  the  that  it  decree  a  dissolution  of  the  asso- 

books  and  papers    of  the  association  elation  and  a  distribution  of  its  effects.* 
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and  usurped  franchises  and  privileges  not  granted  to  it,  and  espe- 
cially in  the  following  particulars,  to  wit:  {Here  followed  seven  speciji' 
cations,  the  substanee  of   all  of  which,  so  far  as  the  testimony  renders 
them  material,  is   embodied  in  the  eighth  specifications.)'^ 
Wherefore  {continuing  and  concluding  as  in  Form  No.  8iSS), 

tc.  Relating  to  Railroads. 
Form  No.  6443.' 
(Precedent  In  Ford  v.  Kaosag  City,  etc.,  R.  Co.,  53  Mo.  App.  444-)* 
Smith  M.  Ford  and  {names  of  other' 
plainiiffs),  plaintiffs, 
against 
The  Kansas    City  and  Independence   ■ 

Short  Line  Railroad  Company  and 

{names  of  other  defendants),   de- 
fendants. 

Plaintiffs  state: 

First.  That  the  Kansas  City  and  Independent  Short  Line  Railroad 
Company  is  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  statK  oi  Missouri ;  that  the  capital  stock  of  said 
corporation  is  $100,000,  divided  into  one  tAausand  sksires  of  the  par 
value  of  $100  each. 

Second.  That  at  the  time  of  the  organization  of  said  corporation, 
all  of  the  capital  stock  was  subscribed  for  by  parties  in  the  state  of 
Missouri  and  elsewhere,  and  Jive  per  cent,  of  the  capital  stock  of  said 
corporation  was  paid  into  the  treasury  of  said  corporation  by  the 
stockholders,  and  that  no  other  sum  of  money  has  ever  been  paid 
into  the  treasury  by  any  stockholder  thereof. 

Third.  That  S.  M.  Ford,  one  of  the  plaintiffs  herein,  subscribed  for 
and  is  the  owner  of  ^fty  shares  of  the  capital  stock  of  said  corporation, 
and  that  X>.  S.  Orrison,  the  other  plaintiff  he'rein,  subscribed  for  and 
is  the  owner  of  three  shares  of  the  capital  stock  of  said  corporation. 

Fourth.   That  there  are  about  Jlfty  stockholders  in  said  corpora- 

1.  Thi  alghth  (pcdflntlDn  referred  to  means  or  power  of  fulfilling  such  pre- 

In  the  text  reads  as  follows:  tended  contracts  upon  lis  paii;  and  in 

"  For  hire  and  reward,  it  has  unlaw-  consideration  of  hire  and  reward  in  each 

fulJy  issued  to  various  persons,  for  iheir  case,  it  has  entered  into  a  large  number 

use   and    benefit    respectively,    instru-  of  such  pretended  contracts  with   the 

ments  of  writing,  denominated  certifi-  same    person,    undertaking  to   insure 

catcB  of  membership, beingof  the  tenor  him  thereby  in  a  vast  aggregate  sum, 

and  effect   of  wagering  policies  of  life  to  wit,  in  oneinstance,over  ffHf  itwxilViri] 

insurance,  and  thereby  agreed  and  un-  anj  fifty  thoiisand  dollars,  against  lb« 

derlakcn  to  pay  to  each  of  such  persons,  deaths  of  a  large  number  of  strangers, 

OThis representatives,  upon  the  death  of  to  wil,  in  one  instance,  over^//^;  and 

a  third   person   named  in  such  Instiu-  it  is  still  engaged  In  such  unlawful  and 

inent  (such  third  person  being  a  stranger  swindling  operations." 
to  such    pretended  contract,  and  even        8.   Mimuri.  —  Ktv.   Sui.    (1889).    g 

to  Ibc  parlies  thereto,  and  often  In  fail-  3664.     See  also   list  of  statutes  cited 

Ins  health,  and  the  insured  having  no  supra,  note  3,  p.  658. 
insurable   or  other  Interest  in  the  life        S.  This  pMltfon  oontaJned  a  rood  oaiiM 

of  such   third  persons),  a  large  sum  of  of  aotion,  and  was  upheld  on  the  author- 

noney,    to   wit,  fivt  iiauiarnt  dollars,  ily  of  Thompson  v.   Greeley,  107  Mo. 

nore  or  leas,  and  that,  too,  without  ibe  577. 
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tion  holding  from  one  hundred  shares  to  one  share  each,  and  that  some 
of  the  stockholders  in  said  corporation  are  nonresidents  of  the  state 
of  Missouri^  and  that  quite  a  number  of  the  stockholders  of  said  cor- 
poration are  insolvent. 

Fifth.  That  the  money  heretofore  mentioned  and  [xaid  into  the 
treasury  by  the  stockholders  has  been  expended,  and  other  debts  and 
liabilities  contracted  by  said  corporation  amounting  to  about  the 
sum  of  ^^000^  which  has  been  unpaid  by  said  corporation;  that  said 
corporation  has  no  property  or  assets,  and  is  wholly  insolvent;  that 
Victor  Bell  recovered  a  judgment  which  is  of  record  in  the  circuit 
court  of  Jcukson  county,  for  the  sum  of  %166,08y  and  costs;  that 
Kevil  ^  Waples  recovered  a  judgment  against  said  corporation  for 
the  sum  of  %16,95^  which  is  of  record  in  said  circuit  court;  that  after 
the  obtaining  of  said  judgment,  the  said  judgment  creditors  in  said 
respective  judgments  again  filed  a  motion  under  the  statute  asking 
judgment  against  plaintiff,  D,  S.  Orrison^  and  judgment  in  said  two 
actions  was  rendered  against  plaintiff,  D.  S.  Orrison^  for  said 
amounts  above  stated,  which  judgment  so  rendered  was  by 
D,  S.  Orrison  paid. 

That  C  S.  Cryslery  in  the  said  circuit  court  of  Jackson  county, 
Missouri^  recovered  a  judgment  against  said  corporation,  which^ 
together  with  costs,  amounted  to  the  sum  of  %lfi70\  that  after  the 
obtaining  of  the  said  judgment,  said  judgment  creditor  filed  a 
motion  in  said  action  under  the  statute  asking  judgment  against 
plaintiff,  .S.  M,  Ford^  upon  his  unpaid  stock,  and  a  judgment  upon 
said  motion  was  rendered  against  plaintiff,  S,  M,  Ford^  for  the  said  sum 
of  %ly010.  Plaintiffs  further  represent  and  show  that  there  are 
other  judgments  and  claims  remaining  unpaid  that  have  been  ren> 
dered  against  and  owing  by  said  corporation. 

Sixth.  That  they,  by  reason  of  said  judgments  so  rendered  against 
them,  and  such  other  stockholders  as  may  be  compelled  to  pay  said 
other  judgments  and  outstanding  claims,  are  entitled  to  contribution 
from  the  remaining  stockholders  of  said  corporation  that  are  solvent; 
that  no  stockholder  has  paid  into  the  treasury  or  expended  any 
money  for  said  corporation  other  than  five  per  cent,  paid  in  as  here- 
tofore stated,  and  that  all  of  the  stockholders  of  said  corporation  are 
liable  tb  plaintiffs  for  their  proper  and  proportionate  share  towards 
paying  said  judgments. 

Seventh.  That  said  corporation  was  organized  in  Aprils  iSS7y 
since  which  time  and  for  the  last  eighteen  months,  there  has  been  no 
meeting  of  the  board  of  directors  and  officers  of  said  corporation, 
and  that  said  officers  and  directors  have  failed  to  call  in  any  propor- 
tion of  the  unpaid  instalments  due  from  the  stockholders  upon  the 
capital  stock  due  by  the  stockholders  to  the  corporation,  and  have 
failed  and  neglected  to  make  any  provision  for  the  payment  of  the 
judgments  rendered  against  said  corporation  and  the  debts  owing  by 
said  corporation. 

Eighth.  That  a  number  of  the  stockholders  of  said  corporation 
are  nonresidents  of  this  state,  a  number  are  insolvent,  and  the  only 
way  in  which  a  fair  and  equitable  settlement  of  the  debts  of  said 
corporation  can  be  made  by  the  solvent  stockholders  thereof  is  by 
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the  appoioment  of  a  receiver,  with  the  power  to  collect  from  such 
solvent  stockholders  their  proper  and  proportionate  share  accessary 
to  pay  the  debts  of  said  corporation  and  the  proper  costs  of  these 
proceedings. 

[Wherefore,  plaintiBs  pray  that]  said  corporation  may  be  wound  up 
ana  dissolved,  and  to  that  end  that  a  receiver  be  appointed  herein, 
with  full  power  and  authority  to  take  possession  of  the  books,  papers 
and  property  of  said  corporation,  and  that  such  receiver,  under 
the  order  of  this  court,  be  given  authority  to  collect  the  unpaid 
instalments  of  the  stockholders  sufficient  in  amount  to  properly 
reimburse  your  orators  and  pay  such  other  and  remaining  judgments 
and  debts  as  are  owing  by  said  corporation,  together  with  the  costs 
of  these  proceedings. 

Oliver  Eilsworth,  Attorney  for  Plaintiffs. 

(2)  For  Usurpation  of  Franchises. 
Form  No.  4444.' 

State  of  Indiana,  \  In  t'he  Pose^  Circuit  Court, 

County  of  Posey,  j  October  Term,  iSfi*. 

The  State  of  Indiana  ex  relatione  Darnel  Webster,  "1 

prosecuting  attorney  of  ike ■judicial  circuit,    I 

against  f 

Henry  Btnley  and  {names  of  other  defendants).     J 

Daniel  Webster,  prosecuting  attorney  within  and  for  the  ■  ■■■ 
judicial  circuit  of  the  state  of  Indiana,  comes  here  into  the  Circuit 
Court  of  the  county  of  Posey,  state  of  Indiana,  and  now  here  gives 
said  court  to  understand  and  be  informed: 

1.  fnMana.  —  Hornei's   Stat.   (1S96).  and  trii,  and   for  Acquiring.  hoMlng, 

S  1131  et  leq.     See  also  lisl  of  slaiules  »elling  and  conveying  all  properly,  real 

cited  tufira,  note  3.  p.  658.  and  personal,  necessary  or  convenient 

W"'''B  Corpnntian  —  Michigan.  —  In  for  carrying  on  the  same;  and  during 
Taggart  v.  Perkins,  73  Mich.  303.  a  pro-  all  the  lime  aforesaid  [he  said  persons 
ccedmg  to  try  the  right  of  a  corporation  have  usurped,  and  still  do  usurp,  upon 
to  renew  for  a  term  of  thirty  years,  the  the  said  people."  Concluding  with 
attorney -general's  informaiion,  omit-  prayer  for  process  against  such  persons 
ting  the  formal  parts,  alleged  in  sub-  "to  answer  the  people  of  the  state  of 
stance,  thai  the  persons  named  "  are  Miihigan  by  whai  warrant  they  claim 
stockholders  in  a  corporation,  called  to  have,  use  and  enjoy  the  liberties. 
the  'Ft-wabic  Mining  Company^  purport-  privileges  and  franchises  aforesaid." 
ing  to  be  a  renewed  corporation,  and  Judgment  of  ouster  was  entered  against 
for  the  space  of  ont  month  last  past  and  the  defendants  under  Ifais  information, 
upwards,  at  Haiuoci,  in  che  county  of  B»ilraad  Cerporatton— C^i'd.—  In  State 
Houghton,  in  this  stale,  have  used,  and  v.  Sherman,  iz  Ohio  St.  411,  the  pro- 
still  do  use,  without  warrant,  grant  or  ceeding  was  in  the  nature  of  a  quo 
charter,  the  liberties,  privileges  and  warranto  by  (he  attorney-general,  and 
franchises  of  being  a  body  corporate  in  the  information  charged  in  substance 
law,  fact  and  name,  by  the  name  of  the  that  the  defendants  "  are  acting  and 
•■Pewabic  JUining  Company,'  purporting  assuming  to  act  as  a  corporation  within 
to  be  a  renewed  corporation,  and  by  the  slate  of  OAi'0,  without  being  legally 
that  name  to  plead  and  be  impleaded,  authorized  so  to  do;  that  they  are  as- 
to  answer  and  be  answered  unto:  and  suming  to  exercise,  and  are  exercising 
also  the  liberties,  privileges  and  fran-  within  said  state,  certain  (anchises  and 
chises  of  mining.  tmcltiHg  and  mantt-  authority  not  warranted  by  law;  and 
/aeturittg  itffier,  iron  and  tilvir  mimrali  that  for  the  apace  of  one  year  last  past 
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That  the  defendants  Henry  Bailey  {naming  the  other  defendants)  pre- 
tended to  organize  a  corporation  under  the  name  of  the  Bailey  Manu- 
facturing Company^  on  the  twenty-fifth  day  of  February,  i8P^,  and  are 
now  assuming  to  act  as  a  corporation  under  the  organization  then 
made,  and  are  now  and  have  been  for  more  than  two  years  last  past 
usurping  the  franchise  of  being  a  corporation  under  the  name  afore- 
said, and  by  that  name  of  pleading  and  being  impleaded,  answering 
^nd  being  answered,  contracting  and  being  contracted  with,  and  of 
acquiring,  holding,  selling  and  conveying,  and  otherwise  using  and 
disposing  of  property,  both  real  and  personal,  within  the  state  of 
Indiana ;  that  said  persons,  pretending  to  act  as  a  corporation,  organ- 
ized under  the  name  aforesaid,  on  the  first  day  of  May^  i8d^,  in  the 
office  of  the  secretary  of  state  oilndiana^  filed  false  and  fraudulent 
articles  of  association,  whereby  the  corporation  was  claimed  to  be 
organized. 

Wherefore,  relator  prays  the  court  that  the  said  defendants  be 

they  have  used,  and  still  do  use,  with-  and  privileges  which  they  were  charged 

out  any  grant,  warrant  or  charter,  the  with  usurping. 

liberties,  privileges  and  franchises  fol-  Water  Compuiy — Pennsylvania.  — In 

lowing,  to  wit:  That  of  being  a  body  Com.  v.  Lykens  Water  Co.,  no  Pa.  St. 

corporate  and  politic  in  fact,  law  and  391,  the  suggestion   for  a  writ  of  quo 

name,  by  the  name  of  the    Pittsburgh  warranto  filed  by  the  attorney-general 

Ft.  Wayne  and  Chicago  Railway  Com^  against  the  Lykens  Water  Co.  to  show 

panvy  and  by  the  same  name  to  plead  by  what  warrant  it  claimed  to  exercise 

and  be  impleaded  with,  answer  and  be  the  rights  of  a  corporation,  set  forth  in 

answered  unto,  and  to  have  and  use  a  substance  the  following  facts: 

corporate  seal;  also  that  of  building,  *' i.  That  the  respondent,  ever  since 

owning  and  opening  a  line  of  railroad  July  :tothy  iSSj^  claims,  without  lawful 

within  said  state,  and  of  condemning  warrant,   to  be  a  corporation  in  the 

and  appropriating  private  property  for  name  of  TA^  Lykens    Water  Company^ 

the  same  and  the  use  thereof;  also,  that  with  power  to  supply  pure  water  to  the 

of  being  a  common  carrier  of  passen-  borough  of  Lykens^   in  the  county  of 

gers  and  freight  within  and  across  said  Dauphin^  and  to  provide,  erect   and 

state,  and  of  charging  and  receiving  a  maintain  all  the  necessary  appliances 

reward  therefor;  also,  that  of  contract-  therefor. 

ing  and  being  contracted  with,  and  of  2.  That  said  respondent  was  not  law- 
exercising  all  the  rights,  powers  and  fully  created  for  the  purposes  afore- 
privileges  conferred  upon  incorporated  -  said,  because  on  the  6th  day  of  May^ 
railroad  companies  by  an  act  of  the  i8($b,  another  corporation  was  formed 
general  assembly  of  the  state  of  Ohio,  in  the  name  of  The  Lykens  Water  Com- 
passed  March  19,  1869,  entitled  *  An  pany^  with  exclusive  power  to  furnish 
Act  to  amend  section  24  of  an  act  to  water  to  said  borough  of  Lykens^  until 
provide  for  the  creation  and  regulation  eight  ^tr  cent,  dividends  had  been  made 
of  incorporated  companies  in  the  state  and  divided  among  its  stockholders, 
of  Ohio,*  passed  May  i,  1852.  All  of  3.  That  the  Lykens  Water  Company, 
which  liberties,  privileges,  franchises,  incorporated  May  6tk,  i8($b,  was  in  full 
and  authority,  the  defendants  have  life  and  being,  and  that  another  coin- 
usurped,  and  do  still  usurp,  upon  the  pany  (respondent)  was  incorporated  in 
state  of  Okio,  and  have  exercised,  and  the  name  of  Tke  Lykens  Water  Com- 
are  still  assuming  to  exercise  in  said  /<>»>', /m^^  ^oM,  i8(S^,  and  that  the  older 
state,  without  being  legally  authorized  company  had  not  realized  eight  per 
so  to  do,  and  without  any  warrant,  centum  upon  its  capital  stock.'*  Con- 
grant,  or  authority  of  law,  to  the  great  eluding  with  prayer  to  court  **  to  award 
damage  and  prejudice  of  the  state."  a  writ  of  quo  warranto  against  The 
A  judgment  ouster  was  entered  against  Lykens  Water  Company,  respondent,  to 
the  defendants  as  to  the  franchise  being  appear  and  show  cause  by  what  war- 
.  a  corporation  of  Ohio,  and  a  judgment  rant  they  claim  to  have  the  franchises 
in  their  favor  as  to  the  other  franchises  and  powers  claimed.** 
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rc<}uired  to  show  by  what  right,  if  any,  they  claim  to  have,  use  and- 
enjoy  the  liberties,  privileges  and  franchises  aforesaid,  and  that  they 
be  onsted  from  using  the  same. 

Daniel  WtbsUr,  Prosecuting  Attorney 

for  the  Eleventh  Judicial  Circuit 

Form  No.  4445-' 

County  of  Ingham,  ss. 

Daniel  Webster,  attorney-general  of  the  state  of  Miehtgan,  who 
sues  for  the  people  of  the  said  state  in  this  behalf,  comes  here  into 
the  Circuit  Court  for  the  county  of  Ingham,  on  the  tweniy-ninth  Aay 
of  March,  \%S8,  and  for  the  said  people  gives  the  said  court  here  to 
understand  and  be  informed,  that  the  {firesiilent,  directors  and  company 
4>f  the  Lansing  Company),  to  wit,  at  the  city  of  Lansing,  in  the  county 

aforesaid,  for  the  space  of years  now  last  past  and  upwards, 

have  used,  and  still  do  use,  without  any  warrant,  grant  or  charter, 
the  following  liberties,  privileges  and  franchises,  to  wit,  that  of  being 
a  body  politic  and  corporate  in  law,  fact  and  name,  by  the  name  of 
{the  president,  direcl&rs  and  company  of  the  Lansing  Company),  and  by  the 
same  name  to  plead  and  be  impleaded,  to  answer  and  be  answered 
unto;  and  also  the  following  liberties,  privileges  and  franchises,  to 
wit,  that  of  issuing  and  putting  into  circulation  as  money,  in  and  by 
the  name  aforesaid,  bank  bills  payable  in  money,  and  of  discounting 
bills  of  exchange  and  promissory  notes  in  and  by  the  name  afore> 
said;  all  of  which  said  liberties,  privileges  and  franchises  the  said 
president,  directors  and  company  of  the  Lansing  Company  aforesaid, 
during  all  the  time  aforesaid,  have  usurped  and  still  do  usurp  upon 
the  said  people,  to  their  great  damage  and  prejudice;  whereupon  the 
said  attorney- general  prays  the  advice  of  the  said  court  in  the 
premises,  and  due  process  of  law  against  the  president,  directors 
and  company  of  the  Lansing  Company  aforesaid,  in  this  behalf  to  be 
made,  to  answer  to  the  said  people  by  what  warrant  they  claim  to 
have,  use  and  enjoy  the  liberties,  privileges  and  franchises  aforesaid. 
Daniel  Webster,  Attorney-General. 

Supreme  Court,  ss. 

On  motion  of  Daniel  Webster,  attorney -general,  leave  is  granted  by 
the  supreme  court  to  file  the  within  information.  [And  the  defend- 
ants therein  named,  having  appeared  before  the  said  court  by  their 
counsel,  and  been  heard  in  opposition  to  the  motion  for  leave  to  file 
the  same,  it  is  ordered  that  on  filing  the  said  information,  a  rule  be 
entered  requiring  defendant  to  appear  and  plead  thereto  within 
twenty  days  after  service  of  a  copy  thereof  and  notice  of  such  rule.  J 
Calvin  Clark,  Clerk. 


(pTMcdenl  ia  Sule  v.  Cinciaaati,  Gaa-Light.  etc.,  Co.,  i8  Ohio  Si.  364.)' 
(JTitle  of  court  and  cause  as  in  Form  No.  6439.) 

1.  This   form    is   given    in   Green's     tliough  the  replication  o(  the  state  to 

Pr.  (1S66),  p.  493.  several  of   the  pleas  of  the  defendant 

S.  Thla  intormatlaa  wm  h«ld  good  al-     was  decided  to  be  bad  on  demurrer. 
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Witliamlf,  West^  attorney-generalof  the  state  of  Ohio^  who  sues 
for  the  said  state  in  this  behalf,  comes  here  before  the  judges 
of    the    Supreme  Court  of  the   said   state  on   the  day  of 

December^  in  the  year  eighteen  hundred  and  sixty-seven^  at  the 
December  term  thereof,  and,  for  the  said  state  of  Ohio^  gives 
the  said  court  here  to  understand  and  be  informed  that  the  Cin- 
cinnati Gas-Light  and  Coke  Company^  for  the  space  of  one  year  now 
last  past  and  upward,  at  CincinmUi^  in  the  county  of  Hamil- 
ton^ to  wit,  at  Columbus^  in  the  county  of  Franklin  aforesaid,  in  the 
said  state,  have  used,  and  still  do  use,  without  any  warrant,  grant  or 
charter,  the  following  liberties,  privileges,  and  franchises,  to  wit,  that 
of  being  a  body  corporate  and  politic  in  law,  fact  and  name,  by  the 
name  of  The  Cincinnati  Gas-Idght  and  Coke  Company^  and  by  the 
same  name  to  plead  and  be  impleaded  unto,  answer  and  be  answered 
unto;  and  also  the  following  liberties,  privileges  and  franchises,  to 
wit,  that  of  having  and  exercising  an  exclusive  right  to  open  and 
use  the  streets,  lanes,  alleys,  commons  and  public  grounds  of  the 
city  of  Cincinnati  for  the  introduction  of  pipes  and  other  apparatus 
for  gas,  for  the  purpose  of  conveying  gas  to  the  said  city  and 
citizens  thereof;  and  also  the  following  liberties,  privileges  and  fran- 
chises, to  wit,  that  of  conveying  gas  through  pipes  and  other  appa- 
ratus laid  in  the  streets,  lanes,  alleys,  commons  and  public  grounds 
of  thie  said  city  of  Cincinnati^  and  supplying  the  same  to  said  city  and 
the  citizens,  and  charging  as  and  for  the  price  thereof  at  the  rate  of 
two  dollars  and  fifty  cents  for  every  thousand Q,\3\yiz  feet  thereof,  to  each 
consumer  of  the  same ;  all  which  said  liberties,  privileges  and  fran- 
chises the  said  Cincinnati  Gas- Light  and  Coke  Company ^  during  all  the 
time  aforesaid,  have  usurped,  and  still  do  usurp,  upon  the  state  of 
Ohio^  to  its  great  damage  and  prejudice. 

Whereupon,  the  said  attorney-general  prays  the  advice  and  judg- 
ment of  the  said  court  in  the  premises,  and  due  process  of  law 
against  The  Cincinnati  Gas-Light  and  Coke  Company  aforesaid  in  this 
behalf,  to  be  made  to  answer  to  the  state  of  Ohio  by  what  warrant 
they  claim  to  have,  use,  and  enjoy  the  liberties,  privileges  and  fran- 
chises aforesaid. 

W.  H.  West^  Attorney-General. 

AGAINST  RAILROAD  COMPANY  CLAIMING  CANAL  LAND& 

Form  No.  6447. 

(Precedent  in  Ohio  «/.  Pittsburg,  etc.,  R.  Co.,  53  Ohio  St.  190,)* 

{Title  of  court  and  cause  as  in  Form  No,  6433,) 

Now  comes  /ohn  K,  Richards^  attorney-general  of  the  state  of  Ofdo^ 
by  direction  of  the  general  assembly  of  the  state  of  Ohio^  and  gives 
the  court  to  understand  and  be  informed: 

I.  That  the  defendant,  the  Pittsburgh  Cincinnati^  Chicago  and  St. 
Louis  Railway  Company^  is  a  consolidated  railroad  company,  being  a 
corporation  engaged  in  operating  a  railroad  in  the  state  of  Ohio  and 

1.  The  court  held  in  this  case  that  quo  warranto  would  lie,  and  rendered 
judgment  for  the  relator. 
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in  other  states,  formed  on  the  28tk  day  of  August,  iS90,  by  the  con 
solidation  under  and  in  accordance  with  the  laws  of  Ohio,  of  the  Pitti 
burg,  Cincinnati  and  St.  Louis  Railway  Ci»m/a«y,  hereinafter  referred  to 
a  railroad  corporation  then  and  prior  thereto  owning  and  operating; 
railroad  within  the  state  of  Ohio  and  other  states,  and  the  Chicagc 
St.  Louis  and  Pittsburg  Railroad  Company, ^nA  the  Cincinnati  and  Rich 
mond  Railroad  Company,  and  the  Jcffersonville,  Madison  and  Indian 
apolis  Railroad  Compat^, 

».  That,  in  the  year  i8i59,  the  saxA  Pittsburg,  Cincinnati  and  Si 
Louis  Railway  Company,  one  of  the  constituent  companies  of  th< 
defendant  corporation,  leased  perpetually  the  line  of  railroad  of  th< 
Little  Miami  Railroad  Company,  a  corporation  formed  under  the  laws  o 
Ohio,  and  then  owning  and  operating  a  line  of  railroad  from  Cinein 
nati,  Ohio,  to  Columbus,  Ohio,  together  with  all  the  rights,  privilege 
and  contracts  belonging  to  said  Little  Miami  Railroad  Company,  and  a 
that  time  entered  into  the  enjoyment  thereof  under  said  lease,  and  si 
continued  up  to  the  time  of  its  merger  by  consolidation  into  th 
defendant  corporation,  when  the  defendant  entered  upon  the  enjoy 
ment  thereof  and  still  continues  so  to  enjoy  the  same. 

3-  That,  on  and  prior  to  the  2}^h  day  of  March,  iS6S,  the  state  o 
Ohio  was  the  owner  in  fee  and  in  full  use  and  possession  of  that  par 
of  the  Miami  and  Erie  canal  extending  from  the  east  side  of  Broaa 
a/ay  street,  in  the  city  oi  Cincinnati,  to  tht  Ohio  river,  including  thi 
width  thereof,  as  then  owned  and  held  by  the  state,  the  same  being , 
part  of  the  canal  system  and  public  works  of  the  state  of  Ohio. 

4.  That,  on  said  Slfth  day  oi  March,  186S,  the  general  assembly  o 
the  state  of  Ohio  passed  the  following  act;  (60  0.  L.,  44.)  (Ifer 
was  set  out  the  act.)'- 

5.  That,  in  accordance  with  the  provisions  of  section  three  of  thi 
act  last  mentioned,  the  council  of  the  city  of  Cincinnati,  by  a  vote  o 
not  less  than  two-thirds  of  the  whole  number  of  members  thereof 
decided  to  use  said  part  of  said  canal  as  authorized  in  the  act,  am 
made  known  its  decision  to  the  governor  of  the  state,  and  there 
upon,  on  the  iBSth  day  of  April,  1&6S,  David  T'twi;  then  governor  o 
Ohio,  on  behalf  of  the  state,  executed  and  delivered  to  the  city  0 
Cincinnati  the  following  grant  of  the  part  of  the  canal  described  ii 
the  act,  for  the  uses  and  purposes  and  upon  the  terms  and  condition 
specified  in  said  act :   {Here  was  set  out  the  grant ^ 

6.  That  the  city  of  Cincinnati  duly  accepted  said  grant,  on  the  IQt. 
day  oi  February,  1864^  for  the  purpose  of  entering  upon,  improvin; 
and  occupying  the  part  of  the  canal  described  in  said  act  as  a  publi 
highway  and  for  sewerage  purposes,  passed  the  following  ordinance 
i&ere  was  set  out  the  ordinance.f 

1.  TlM  tltli  of  tha  ut  nbmd  to  In  the  city  of  Cincinnati  lo  a  part  of  the  Mian 

text  was  as  follows:  "An  Act  to  author-  and  Eric  canal."     The  deed  is  set  out  i 

jze  the  city  of  Cincinnati  to  enter  upon  full  in  the  reported  case.     It  was  signe 

and  occupy  a  part   of  ihe  Miami  and  and  executed  by  the  governor  and  sei 

Erie   canat   as  a   public  highway  and  retary  of  the  state,  with  the  great  ses 

Pneral   lewerage  purposes."     The  act  of  the  state  affixed. 
set  out  in  full  in  the  reported  case.  >.  The  title  of  tJw  erdlaansa  rdorrod  I 

S.  Tb*  grant  rattarvd  to  In  tlu  tart  was  in  the  icxl  was  as  follows:  "Ordinanc 

«  "  deed  from  the  tlaie  of  Ohio  to  the  No.  331,  to  open,   widen  and  esta^lis 
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7.  That  the  city  of  Cincinnati^  having,  in  accordance  with  the  act  of 
March  £4,  i855,  submitted  to  the  Board  of  Public  Works  of  the  State 
of  Ohio  its  plan  for  the  improvement  of  the  part  of  the  canal 
described  in  said  act,  and  the  same  having  been  duly  approved  by 
said  board,  proceeded  to  and  did  enter  upon  that  part  of  the  Miami 
and  Erie  canal  extending  from  the  east  side  of  Broadway  to  the  Ohio 
river,  under  the  said  grant  from  the  state,  and  proceeded  to  and  did 
improve  and  occupy  the  same,  in  pursuance  of  the  ordinance  quoted, 
as  a  public  highway  and  for  sewerage  purposes,  in  the  manner  and  to 
the  extent  hereinafter  described  and  not  otherwise:  Land  lying  along 
and  adjacent  to  the  canal  was  condemned  by  the  city  of  Cincinnati 
sufficient  to  open  Eggleston  avenue  the  full  width  of  ninety  feet  from 
the  Ohio  river  to  Broadway,  Along  Eggleston  avenue  and  within  the 
limits  of  the  canal,  the  city,  between  the  years  iS^Pand  i87^or  i874, 
constructed  a  large  sewer  from  Broadway  to  the  Ohio  river,  and  over 
this  sewer  a  covered  raceway  to  conduct  the  water  leased  by  the 
state  for  power  purposes  prior  to  the  grant  aforesaid.  About  this 
time  the  city  filled  the  gullies  and  ditches  of  the  canal  and  partially 
graded  Eggleston  avenue  from  Fifth  street  to  Broadway. 

For  the  improvement  of  Eggleston  avenue  the  city  expended  in  all 
the  following  sums:  (Here  were  enumerated  the  expenditures.y- 

The  city  has  never  permanently  graded  and  paved  said  street  for 
use  as  a  public  highway  as  are  other  improved  streets  of  the  city. 
Excepting  the  construction  of  the  sewer  and  raceway  aforesaid,  no 
work  whatever  in  the  way  of  improving  Eggleston  avenue,  between 
Pearl  street  and  the  Ohio  river,  has  ever  been  done  by  the  city. 

8.  That,  on  November  16^  i8^7,  the  city  of  Cincinnati,  by  resolution 
of  its  common  council,  granted  to  the  saJd  Little  Miami Rai/road Com- 
pany, a  corporation  under  the  laws  of  Ohio,  then  owning  and  operating 
a  line  of  railroad  from  Cincinnati,  Ohio,  to  Columbus,  Ohio,  the  right  to 
lay  down  and  use  a  railroad  track  on  Eggleston  avenue,  extending 
from  Pearl  street  north  to  Broadway,  the  said  Little  Miami  Railroad 
Company  being  the  lessor  of  the  Pittsburgh,  Cincinnati  and  St,  Louis 
Railway  Company,  one  of  the  constituent  companies  of  the  defendant 
consolidated  corporation.  In  the  year  i87^,  the  said  Pittsburgh, 
Cincinnati  and  St.  Louis  Railway  Company,  then  the  lessee  of  the  Little 
Miami  Railroad  Company,  built  said  railroad  track  along  the  said 
portion  of  Eggleston  avenue,  and  it  and  the  defendant  company  have 
ever  since  continued  to  use  the  same  for  railroad  purposes,  and  have 
constructed  for  many  property  owners  on  and  ntzx  EgglestomMtxvyit 
connecting  tracks  leading  from  said  line  on  j&^j^/^x/^^  a  venue  into  the 
private  property  of  said  persons,  for  use  in  the  conduct  of  their  busi- 
ness, and  large  outlays  have  been  made,  both  by  said  railroad  com- 
panies and  by  said  persons,  upon  the  faith  of  said  grant  by  said  city. 
Since  the  construction  and  use  of  said  railroad  track  along  Eggleston 
avenue,  a  large  number  of  factories  and  warehouses  have  been  located 
and  built  on  and  near  the  avenue  because  of  the  existence  of  the 
track,  and  the  railroad  facilities  thereby  afforded. 

Eggleston  avenue    the  full    width  of       1.  The  •xpenditwet  r«femd  to  in  the 
ninety  (90)  feet  from  the  Ohio  river  to    text  were  itemized,  and  amounted  in  all 
Broadway."    The  ordinance  is  set  out    to  $753,609. 
in  full  in  the  reported  case. 
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9.  That,  prior  to  the  building  of  the  tracks  mentioned  in  the  la: 
paragraph,  namely,  on  the  first  day  of  December,  i87i,  the  city  < 
Cincinnati  passed  the  following  ordinance,  vacating  Eggleslon  avcnu 
and  Kilgour  street,  between  Front  and  Pearl  streets  (said  Kilgou 
Street  not  being  involved  in  this  controversy),  and  granting  the  sam 
to  the  Newport  and  Cincinnati  Bridge  Company,  and  the  LiltU  Mian 
Railroad  Company  and  its  lessees,  for  railroad,  bridge  and  depot  pui 
poses,  subject,  however,  to  the  rights  of  the  state  of  Ohio,  and  upo 
certain  conditions  and  under  certain  restrictions,  which  are  set  out  i 
the  ordinance:  {Here  was  set  out  the  ordinance.'^ 

10.  That,  immediately  thereafter,  the  Newport  and  Cincinna, 
Bridge  Company  and  the  Little  Miami  Railroad  Company  and  it 
lessees,  filed  with  the  city  clerk  of  Cincinnati  a  written  acceptance  c 
the  said  ordinance  vacating  Eggleslon  avenue  and  Kilgour  stree 
between  Front  and  Pearl  streets,  and,  thereupon,  the  saidcompanie 
entered  into  possession  of  that  part  of  Eggleslon  avenue  lyin 
between  Front  and  Pearl  streets  in  the  city  of  Cincinnati,  and  hav 
ever  since  occupied  and  used  the  same  for  railroad,  bridge  anddepc 
purposes,  the  part  of  said  ground  occupied  and  used  by  the  Litti 
Miami  Railroad  Company  and  its  lessees  and  the  nature  of  the  occupa 
tion  and  use  being  described  in  the  next  succeeding  paragraph. 

11.  Included  in  the  part  oi  Eggleslon  avenue  between  ^r<j«/  an 
Pearl  streets  vacated  as  aforesaid  by  the  city  of  Cincinnati,  wa 
the  following  described  real  estate,  which  was  formerly  a  part  c 
the  Miami  and  Erie  canal,  the  use  of  which  was  granted  to  the  cit 
of  Cincinnati  for  a  public  highway  and  for  sewerage  purposes  by  th 
act  of  March  £4,  jS6S,  as  already  set  forth:  {Here  follows  in  detail 
description  0/  the  property.) 

la.  That  that  part  oi  Eggleslon  avenue  between  ^ri>«/ street  an 
the  Ohio  river,  including  a  part  of  the  Miami  and  Erie  canal,  extend 
ing  from  Front  street  to  the  Ohio  river,  the  use  of  which  was  grante 
by  the  state  of  Ohio  by  the  act  of  March  «4,  iSflS,  to  the  city  of  0> 
einnaii  for  a  public  highway  and  for  sewerage  purposes,  some  year 
ago  was  taken  possession  of,  and  since  then  and  for  a  long  time,  ba 
been  and  is  now  occupied  wholly  by  the  yard  tracks,  side  tracks  an 
switches  of  the  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Compat 
and  the  defendant  corporation,  and  has  for  a  long  time  been  and  now  i 
used  exclusively  by  said  railroad  companies  for  railroad  purposes 
the  city  of  Cineinnali  having  abandoned  the  use  of  said  street  as 
public  highway,  although  the  large  sewer  conducted  down  Egglesto 
avenue  still  passes  under  this  abandoned  portion  to  the  Ohio  rivei 
and,  by  reason  of  such  use  and  occupation,  it  has  became  and  i 
impossible  to  use  said  premises  as  and  for  a  public  highway. 

13.  The  plaintiff  avers  and  charges,  that,  subject  to  the  right 
privileges  and  easements  therein,  which  were  granted  to  the  city  ( 
Cineinnati  by  the  state,  under  the  act  of  March  2^,  1S6S,  exceptinj 
however,  such  of  the  rights,  privileges  and  easements  thus  grante 
as,  by  reason  of  the  facts  herein  above  stated,  have  since  then  bee 

1.  7h»  tltl*  «l  tiM  ordiuBM  nfamd  to  and  Kilgour  street,  beiireei)  Front  at 
la  the  text  wuKsfoUows  :  "Ordinance  Pearl  streeu."  TheordioanceiBBetoi 
No.   639,   to  vacate  Eggleiton  avenue     in  full  in  the  reported  case. 
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released,  abandoned  or  forfeited  by  said  city,  the  state  of  Ohio  has 
been,  since  the  said  24ih  dsiyoi  MarcA,  iS63y  and  now  is,  the  owner  in 
fee  and  entitled  to  the  full  use  and  possession  of  that  part  of  the 
Miami  and  Erie  canal  extending  from  the  east  side  of  Broadway  in 
the  city  of  Cincinnati  to  the  Ohio  river,  including  the  width  thereof, 
as  owned  and  held  by  the  state  on  said  date. 

14.  Plaintiff  further  avers  and  charges,  that  the  city  of  CincinnaH 
had  no  power  or  authority  to  grant  to  the  Little  Miami  Railroad 
Company  or  its  lessees,  the  right  to  lay  and  use  a  railroad  track  or 
tracks  in  Eggleston  avenue  as  aforesaid,  on  canal  property,  belonging 
to  the  state,  which  the  state  had  permitted  the  city  of  Cincinnati  to 
enter  upon,  improve  and  occupy  only  as  a  public  highway  and  for 
sewerage  purposes;  and  that  the  construction  and  use  of  said 
railroad  tracks  by  the  Pittsburgh^  Cincinnati  and  St,  Louis  Railroad 
Company  and  the  defendant  corporation  as  aforesaid,  was  and  is 
inconsistent  with  the  use  granted  to  the  city  of  Cincinnati^  and  in 
violation  of  the  rights  oif  the  state  and  in  contravention  of  law. 

15.  Plaintiff  further  avers  and  charges,  that  the  vacation  oi  Eggle- 
ston avenue  between  Front  and  Pearl  streets  as  aforesaid,  was  an 
abandonment  by  said  city  of  the  same,  and  of  the  canal  property 
of  the  state  embraced  therein  for  use  as  a  public  highway,  and  that 
the  construction  by  the  Little  Miami  Railroad  Company  and  its  lessee 
and  the  defendant  of  a  permanent  passenger  depot  and  a  permanent 
freight  depot  as  aforesaid,  on  land  belonging  to  the  state  already 
described,  was  and  is  an  authorized  and  wrongful  occupation  and 
use  of  the  property  of  the  state  which  was  granted  to  the  city  of 
Cincinnati  for  use  only  as  a  public  highway  and  for  sewerage  pur- 
poses ;  and  that  such  occupation  and  use  of  said  canal  land  by  the 
defendant  was  and  is  inconsistent  with  the  use  granted  the  city  of 
Cincinnati^  and  was  and  is  repugnant  to  and  subversive  of  the  rights 
of  the  state  and  of  the  public  in  said  land,  and  in  contravention  of 
law. 

16.  Plaintiff  further  avers  and  charges,  that  the  occupation  and 
use  of  Eggleston  avenue  and  the  canal  property  of  the  state  within 
its  limits  between  Front  street  and  the  OMo  river,  by  the  yard  tracks, 
side  tracks  and  switches  of  the  defendant  corporation,  was  and  is  an 
abandonment  of  the  same  by  the  city  of  Cincinnati  as  a  public  high- 
way, and  was  and  is  inconsistent  with  the  use  granted  and  permitted 
to  the  city  of  Cincinnati^  and  was  and  is  without  authority  and  in 
contravention  of  law,  and  repugnant  to  and  subversive  of  the  rights 
of  the  public  and  the  state  in  said  land. 

17.  The  plaintiff  further  avers  and  charges,  that  the  defendant 
railway  company,  in  locating,  constructing  and  operating  its  railway 
tracks  and  switches  as  aforesaid  in  and  along  Eggleston  avenue  and 
the  part  of  the  Miami  and  Erie  canal  embraced  therein  between 
Broadway  ditid  Pearl  streets;  and  in  construction,  occupying  and 
using  its  permanent  passenger  depot  and  permanent  freight  depot  as 
aforesaid,  on  the  part  of  the  Miami  and  Erie  canal  before  described, 
embraced  within  the  limits  of  Eggleston  avenue  between  Pearl  and 
Front  streets,  as  originally  established;  and  in  locating,  constructing 
and  operating  its  yard  tracks,  side  tracks  and  switches  as  aforesaid, 

710  Volume  5. 


044.8-  CORPORATIONS.  8448, 

on,  across  and  over  that  part  of  the  Miami  and  Erie  canal  embraced 
'within  the  limits  of  Egglesion  avenue  between  Front  street  and  the 
OAw  river,  as  originally  established,  is  now  and  has  been  for  some 
time  past,  usurping  and  unlawfully  exercising  and  using  rights, 
privileges  and  franchises,  in  contravention  of  law. 

Prayer  —  The  plaintiff  prays  the  advice  of  the  court  in  the  premises, 
and  that  the  defendant  railroad  company  be  compelled  to.answer  by 
what  warrant  it  claims  to  have,  use  and  enjoy  the  rights,  privileges 
and  franchises  aforesaid;  and  that  it  be  ousted  from  exercising  the 
same,  and  be  compelled  to  remove  its  tracks  and  switches  from  the 
part  of  t\iK  Miami  and  Erie  canal  embraced  within  the  limits  of  Eggle- 
sion avenue  between  Broadway  and  Pearl  streets ;  and  be  compelled 
to  remove  its  passenger  depot  and  freight  depot  and  railroad  tracks 
from  the  part  of  the  Miami  and  Erie  canal,  before  described, 
embraced  within  the  limits  oi  Egglesian  avcnne  between  yrar/ and 
Front  streets  as  originally  established;  and  that  it  be  compelled  to 
remove  its  side  tracks,  yard  tracks  and  switches  from  that  part  ol 
the  Miami  and  Erie  canal  embraced  within  the  limits  of  Egglestpn 
avenue  between  Front  street  and  the  Ohio  river  as  originally  estab- 
lished ;  and  the  plaintiff  further  prays  that  such  other  relief  be  granted 
in  the  premises  as  to  the  court  may  seem  just  and  proper. 

/ohn  K.  Richards,  Attorney-General. 

Joseph  B.  Foraker, 

David  K.  Watson, 

Of  Counsel. 

(8)  Cross-petition  or  Creditor  of  Insolvent  Corporation. 

Form  No.  0448. 
(Precedem  in  Peter  v.  Parrel  Fouodty,  ecc,  Co.,  S3  Ohio  St.  534.)' 

SL'S4,'^f  ■  \  ■" ""  t^o"' "/  <^—  '•""■ 

William  Peter,  Sarah  E.  Peter,  Horace  S.  "^ 

IValbridge,  S.  Cornell  Walbridge,  Michael      ,  j  /-„ 

r    f-  J  /-L     I      D     c-  I.        r         Answer  and  Cross-peti' 

/.    Cooney  and  Charles  R.    Faben,  Jr.,  \       ^-  *     .l        c 

-1.,:  .:«/  1       tion    of     the     Farre, 

plamtiffs,  \     p^^^^  ^   ^ 

against  r    t. 

The  Union  Manujacturing  Company,  ^on^any. 

defendant.  J 

Now  comes  the  defendant  and  cross-petitioner,  the  Farrel  Foundry 
and  Machine  Company,  by  its   attorney,  Jeremiah  Mason,  and  for  its 

1.  OTOM-pMltloii  Is  Ihe  proper  remedy  An  vBxmvt  in  the  lutor*  of  »  aroM-pMl 

by  a  crediior  of  a  corporation  which  is  tlon  which   discloses  the  assets  of  lb< 

Insolvent  and  its  assetsin  the  bands  of  concern  in  addition  to  those  disdoset 

a  receiver   who  seeks  the  enforcement  by  the  petition,  or  shows  a  title  in  thi 

of  the  statutory  liability  of  slockholdcrs.  party  tiling  the  cross- petition  to  a  shan 

notwithstanding  said  creditor  has  not  tn   the  distribution  of   the  assets,  wai 

reduced  his  claim  to  judgntem.     Peter  held  in  this  case  to  be  good  as  against  £ 

ff.   Farrel   Foundry,  etc.,  Co.,  53  Ohio  demurrer  for  failure  to  disclose  a  caus< 

Sl  534-  of  action   "  in  favor  of  the  defendan 
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«  answer  and  cross-petition  for  the  petition  of  the  plaintiff  herein, 
says:]^ 

I.  For  first  cause  of  action  it  says  that  it  is  a  corporation,  organized 
under  the  laws  of  the  state  oisConnecticut^  for  the  manufacture  and  • 
sale  of  chilled  rolls  and  other  machinery,  located  and  having  its 
principal  place  of  business  in  the  town  of  Ansonia^    in  said  state. 
Defendant,   the    Union  Manufacturing  Company^  is  a    corporatioUt 
organized  under  the  laws  of  the  state  of  Ohio  for  the  manufacture 
and  sale  of  iron  and  wooden  ware;  and  was  until  the  date  of  the 
commencement  of  this  action  engaged  in  carrying  on  the  business 
for  which  it  was  incorporated,  as  set  forth  in  plaintiff's  petition. 

During  the  months  of  October^  November  and  December^  iZ89,  this 
cross-petitioner,  at  the  request  of  said  defendant,  shipped  from  An- 
spma  to  Toledo^  and  delivered  to  defendant,  fifty-six  chilled  rolls, 
^gri>oved.  In  consideration  of  such  sale  and  delivery,  said  defendant 
..at.$aid  dates  promised  to  pay  this  cross-petitioner  sixteen  dollars  for 
each  of  said  rolls,  in  the  aggregate  eight  hundred  and  mnety-six  dollars, 
fox:thwith  thereafter.  Said  defendant  has  not  paid  any  part  of  said 
moneys,  although  requested  by  this  cross-petitioner  so  to  do. 

Defendant  is  entitled  to  a  credit  of  two  and  twenty-three  om-hufir 
dredths  dollars  for  an  overcharge  of  freight  upon  a  shipment  ot  ctg/a 
of  said  rolls  made  on  the  28th  of  October,  i8^P,and  by  said  defendant 
paid  to  the  carrier  on  the  9th  day  of  November,  iS89,  It  is  entitled 
to  no  other  credit  nor  offset. 

The  respective  dates  at  which  said  rolls  were  sold,  shippc<i  and 
delivered  were  as  follows:     (If ere  was  set  out  an  itemized  statef^^) 

Said  rolls  were  purchased  by  said  defendant,  to  be  by  it  used  for 
the  manufacture  of  the  articles  in  which  it  dealt,  and  were  by  it  applied 
to  such  purpose. 

Wherefore  said  defendant  is  indebted  to  this  cross-petitioner  m 
the  sum  of  eight  hundred  and  ninety-three  and  seventy-seven  one  huf^^^^'^ 
dollars,  with  interest  thereon  from  the  fourteenth  day  of  D^cembtr, 
iS89. 

This  cross-petitioner  has  never  owned  any  of  the  stock  oi  saia 
defendant. 

When  said  goods  were  by  this  cross-petitioner  sold  and  deU^''?^ 
as  aforesaid,  said  defendant  was  by  cross-petitioner  believed  to  be  m 
good  credit  and  perfectly  solvent.  But  in  fact  said  defendant  then 
was  and  long  theretofore  had  been  and  still  is  insolvent.  I^  ^^^^ 
owed,  and  still  owes,  more  money  than  all  of  its  assets  were  or  are 
of  value  sufficient  to  pay.  Nearly  the  entire  indebtedness  [ajforesaia 
was  by  defendant  then  owed,  and  is  still  owed  to  its  stockholders 
The  amount  by  it  owed  to  this  cross-petitioner  and  other  persons 
not  stockholders  was  and  is,  in  the  aggregate,  small.     Said  dXOOUtit 

and  against  the  plaintiff  between  whom  to  him  with  a  cause  of  action  against 

the  several  judgments  might  be  had  in  all  the  stockholders  of  the  concern,  up. 

an   action."    Peter  v.  Farrel  Foundry,  on    their  statutory    liability  as  such 

etc.  Co.,  53  Ohio  St.  534.  stockholders.     Peter  cr.  Farrel  Foundry, 

IMSwdant  may  Join  in  his  oroii-petition  etc.,  Co.,  53  Ohio  St.  534. 
.a  cause  of  action  for  money  payable  to        1.  The  words  within  []  do  notappeat 

^the  insolvent  corporation  by  a  stock-  in  the  reported  case,   but  have  been, 

holder  thereof  on  account  of  stock  issued  added  to  complete  the  form. 
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«2s  and  is  much  less  than  the  value  of  the  tangible  assets  then  owned 
by  said  defendant  corporation,  now  in  the  possession  of  AbHn  Peter 
as  its  receiver  in  this  action. 

On  the  ttottOy-second  day  ob  January,  i8W,  the  board  of  directors 
of  said  defendant  was  composed  of  seven  of  its  stockholders,  to  wit: 
{namii^  the  stockriders).  No  change  has  since  been  made  in  the 
composidon  of  said  board. 

Said  defendant  corporation  was  organized  in  ii7i,  with  an  author- 
ited  capital  stock  oi  fifty  thousand  dollars.  Said  authorized  capital 
stock  has  been  by  the  stockholders  of  defendant  successively  in- 
creased: April  lie,  i87S,  to  one  hundred  thousand  dollars;  September 
19,  iB81,  to  tAree  hundred  thousand do\lir&;  and  /uiy  SO,  i&86,  to  one 
mUlion  dollars,  all  of  said  stock  being  divided  into  shares  of  one  huH' 
died  [dollars]  each.  Of  said  stock  at  least  seven  hundred  and  twenty- 
four  thausarui  five  hundred  dollars  have  been  by  said  corporation 
issued  to  its  stockholders.  A  very  small  portion  thereof  is  fully  paid 
up  stock.  On  the  contrary,  nearly  the  entire  amount  of  said  stock 
has  been  by  defendant  issued  to  its  shareholders  in  exchange  for 
moneys  by  said  respective  stockholders  paid  to  defendant  therefor, 
ranging  respectively  from  twenty  to  seventy-five  cents  for  each  dollar 
of  the  nominal  amount  of  said  respective  shares  so  issued,  and  for 
moneys  by  said  respective  stockholders  paid  to  said  defendant  cor- 
poration much  less  in  amount  than  the  amount  of  the  respective 
shares  issued  to  them  in  consideration  therefor. 

Plaintiffs  own  jointly  no  stock  of  said  defendant  corporation. 
Plaintiffs  individually  own  stock  of  the  aggregate  amount  in  their 
petition  stated.  It  is  not  true  that  they  individually  own  any  large 
amount  of  paid  up  stock.  Nearly  the  entire  amount  of  stock  by  said 
individual  plaintiffs  held  was  by  defendant  issued  to  them  respectively 
paid  to  defendant  therefor,  much  less  in  amount  than  the  amount  of 
the  respective  shares  so  issued. 

Plaintiff,  Sarah  E.  Peter,  is  a  relative  of  plaintiff,  William  Peter, 
and  holds  a  certain  amount  of  the  last  aforesaid  described  stock  br 
said  defendant  corporation,  issued  to  said  William  Peter,  which  stock 
was  by  him  thereafter  transferred  to  her  without  consideration,  and 
is  by  her  held  in  trust  for  his  benefit. 

Said  defendant  corporation,  in  the  respective  months  of  April  and 
August,  1&83,  executed  two  trust  deeds  in  the  nature  of  mortgages, 
to  plaintiff,  Horace  S.  Walbridge,  as  trustee,  conveying  to  him  the 
real  estate  upon  which  the  factories  of  said  defendant  are  located,  to 
wit ;  i^Here  was  set  out  a  description  of  the  property,  and  the  substantial 
effect  of  the  trust  deeds, which  were  to  secure  the  payment  of  certain  bonds.) 
Said  bonds  were  for  the  most  part  issued  to  stockholders  and 
directors  of  said  defendant  corporation  for  seventy-five  cents  by  them 
paid  to  said  defendant  for  each  dollar  by  said  bonds  promised  to  be 
paid,  and  for  sums  much  less  than  the  respective  amounts  by  said 
bonds  purporting  to  be  due.  Interest  has  been  paid  by  said  defend- 
ant  to  the  first  day  of  October,  i8f9,  upon  the  full  amount  to  that 
date  purporting  to  be  due  upon  the  principal  indebtedness  described 
in  said  bonds,  and  in  excess  of  the  interest  legally  payable  upon  the 
moneys  paid  by  the  parties  to  whom  said  bonds  were  respectively 
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issued,  and  by  said  defendant  received  therefor.  Said  bonds  are 
still  in  great  measure  held  and  owned  by  the  parties  to  whom  they 
were  originally  issued.  Said  trust  deeds  were  duly  recorded,  and 
the  indebtedness  evidenced  by  said  bonds  is  the  bonded  debt  of  said 
defendant  mentioned  in  plaintiff's  petition. 

The  unsecured  debt  owned  by  said  defendant  as  aforesaid  is  at 
least  one  hundred  and  sixty  thousand  dollars.  Of  this  amount  Jam% 
Secor^  of  Toledo^  aforesaid,  holds  two  thousand  dollars,  with  interest 
irova  July  5,  i&?P,  at  eight  percent,  per  annum,  evidenced  by  the 
promissory  note  of  said  corporation  for  that  amount  payable  to  his 
order. 

Said  defendant  corporation  has  been  at  no  time  indebted  to  plain- 
tiffs in  any  amount  jointly.  It  was  at  the  date  of  the  commence- 
ment of  this  action,  and  is  still,  indebted  to  plaintiffs,  William  Peter 
and  Horace  S,  Walbridge^  respectively,  in  amounts  which  aggregate 
at  least  yf/Zy  thousand  dollars. 

This  cross-petitioner  has  no  knowledge  of  the  property,  stock- 
holders or  liabilities  of  said  defendant  which  will  enable  cross- 
petitioner  to  make  its  statements  relative  thereto  more  specific  than 
is  herein  set  forth.  But  plaintiffs,  comprising  the  majority  of  the 
board  of  directors  of  said  defendant,  and  owning  more  than  one-third 
of  the  stock  by  said  corporation  issued,  were  at  the  date  of  the  com- 
mencement of  this  action  and  have  at  all  times  since  been  able  to 
inform  this  court  of  the  specific  property,  real  and  personal,  both 
legal  and  equitable,  of  said  defendant,  and  of  all  the  books,  vouchers 
and  securities  relating  thereto,  as  well  as  to  give  a  full,  just  and  true 
account  of  the  capital  stock  of  defendant,  the  names  and  residences 
of  the  stockholders,  the  number  of  shares  belonging  to  each,  the 
amount  paid  in  upon  such  shares  respectively,  and  the  amount  still 
due  thereon,  and  plaintiffs  were  and  have  been  able  to  give  to  this 
court  a  specific  statement  of  the  aforesaid  incumbrance  upon  the 
property  of  said  defendant,  and  of  each  of  its  existing  liabilitieSj 
specifying  the  name  and  residence  of  each  creditor,  and  nature  [of] 
each  debt,  and  the  true  consideration  received  by  the  defendant 
therefor.  Plaintiffs  were  at  the  date  of  the  commencement  of  this 
action  and  at  all  times  since  have  been  able  to  perform  their  oblig^' 
tions  to  apply  to  this  court  for  a  dissolution  of  said  defendant  cor- 
poration and  to  make  all  the  parties  and  prosecute  every  measure 
required  for  the  winding  up  of  the  affairs  of  said  defendant,  and  the 
disposal  and  distribution  of  its  assets  by  chapter  five  of  division  seven 
of  the  first  title  of  the  Revised  Statutes  of  Ohio.  Plaintiffs  have 
failed  to  request  such  dissolution,  and  furnish  the  court  said  in^^"^' 
mation,  and  make  any  creditor  or  stockholder  of  defendant  party  to 
this  proceeding  other  than  plaintiffs  themselves,  and  have  procuretl 
the  order  of  this  court  that  said  defendant  convey  its  entire  property* 
including  choses  in  action,  to  Alvin  Peter  as  its  receiver,  and  have  }fl 
behalf  of  said  corporation  placed  Alvin  Peter  as  such  receiver  ij 
possession  and  control  of  the  entire  assets  of  said  corporation,  a'ij 
have  in  every  respect  instituted  and  prosecuted  this  action  ^^^ 
intent  thereby  to  delay  and  hinder  and  defraud  this  cross-petitione 
and  every  other  creditor  of  said  defendant  other  than  plaintiffs,  i^ 
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the  collection  of  their  respective  indebtedness  due  from  said  defend- 
ant by  appropriate  process  of  law,  and  with  Intent,  in  view  of  the 
insolvency  of  the  defendant,  to  prefer  plaintiffs  as  creditors  of  said 
defendant  in  the  disposal  and  distribution  of  the  assets  of  said 
defendant,  and  the  proceeds  thereof  by  them  proposed  to  be  made 
in  this  action. 

Said  Ahnn  Peter,  receiver,  is  the  son  of  plaintiff,  William  Peter, 
who  is  the  largest  individual  creditor  and  stockholder  of  said 
defendant,  and  since  the  date  of  the  commencement  of  this  action, 
said  Alvin  Peter  has  been  in  the  possession  of  the  entire  property  of 
said  defendant,  and  has  claimed  the  right  to  control  its  entire  choses 
in  action,  asserting  such  possession  and  claim  as  being  rightfully 
made  as  receiver  by  virtue  of  the  order  of  the  court  in  this  action. 
And  since  the  date  of  the  commencement  of  this  action  said  defend- 
ant has  transacted  no  business,  and  has  had  no  property  not  in  the 
possession  and  control  of  the  sa\A  Alvin  Peter  3i&  receiver,  and  has 
neither  money,  credit  nor  materials  with  which  to  transact  any  busi- 
ness in  the  future: 

The  facts  relative  to  the  expediency  of  selling  the  entire  assets 
and  property  of  said  defendant,  other  than  the  unpaid  amounts  due 
from  its  stockholders  upon  their  capital  stock,  but  including  in  said 
sale  the  good-will  of  its  business,  as  an  establishment  in  active 
operation,  are  as  in  plaintiff's  petition  set  forth.  But  said  sale 
should  be  made  forthwith.  The  value  of  the  good-will  aforesaid  has 
deteriorated,  and  must  continue  to  deteriorate,  if  the  business  for- 
merly carried  on  by  said  defendant  corporation  shall  long  continue 
to  be  prosecuted  by  this  court  through  the  intervention  of  any 
receiver  or  trustee. 

1.  For  second  cause  of  action  this  cross-petitioner  repeats  the 
statements  of  its  first  cause  of  action,  as  though  the  same  were  here 
again  set  forth,  and  says  further,  that  the  entire  indebtedness  of  said 
defendant  corporation  to  this  cross -petitioner  and  all  its  other 
creditors  exceeds  the  value  of  its  entire  assets,  including  therein  the 
amount  of  the  unpaid  moneys  due  from  its  stockholders  upon  their 
stock  aforesaid  from  said  stockholders  collectible. 

3.  For  third  cause  of  action  this  cross-petitioner  repeats  the  state- 
ments of  its  first  and  second  causes  of  action,  as  though  the  same 
were  here  again  set  forth,  and  says  further,  that  in  order  to  fully 
pay  the  indebtedness  due  to  this  cross- petitioner  and  alt  other 
creditors  of  said  defendant  corporation,  it  will  be  necessary  that 
each  of  its  stockholders  contribute  a  further  amount  in  proportion 
to  the  amount  of  the  stock  by  him  or  her  owned  or  held,  but  not 
exceeding  the  amount  of  said  stock. 

Wherefore  this  cross-petitioner,  in  behalf  of  itself  and  all  other 
creditors  of  said  corporation,  prays  that  the  court  ascertain  the 
entire  indebtedness  of  said  defendant  corporation,  the  respective 
parties  to  whom  the  same  is  due,  the  respective  amounts  thereof  due 
to  each  party  respectively,  and  the  respective  consideration  received 
by  said  defendant  corporation  therefor;  and  that  each  said  respective 
creditor,  by  appropriate  service  of  process  or  publication  of  notice, 
be  made  party  to  this  action  and  proceeding;  that  the  court  ascer- 
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tain  the  names  and  residences  of  the  past  and  present  stockholders 
of  said  def  endanty  the  number  of  shares  issued  or  belon^ng  to  each, 
the  amount  paid  to  said  defendant  corporation  for  each  said  share, 
respectively,  and  the  amount  still  due  thereon;  and  that  each  said 
stockholder,  by  appropriate  service  of  process  or  publication  of 
notice,  be  made  party  to  this  action  and  proceeding;  that  the  court 
ascertain  the  total  amount  of  the  assets  and  choses  in  action  of  said 
defendant  now  in  the  possession  and  control  of  Alvin  Peter  2l^  receiver; 
and  order  all  the  same  other  than  said  moneys  unpaid  by  said  stock- 
holders upon  their  capital  stock  to  be  sold  as  an  entirety,  including^ 
the  good-will  of  defendant's  former  business;  or  in  such  other  man- 
ner as  shall  insure  the  best  price  for  said  assets  and  good-will;  that 
the  court  order  that  each  stockholder  liable  for  said  unpaid  amounts 
due  upon  his  capital  stopk  pay  the  amount  so  due  to  such  receiver 
or  officer  as  the  court  shall  direct;  and  in  default  thereof  that  exe- 
cution shall  issue  therefor;  that  the  court  ascertain  the  further 
amount  due  from  each  stockholder  of  defendant  necessary  for  the 
payment  to  this  cross-petitioner  and  every  other  creditor  of  defend- 
ant of  the  full  amount  of  the  indebtedness  from  defendant  due, 
including  the  costs  and  expenses  of  this  action  and  proceeding,  with 
the  reasonable  counsel  fees  of  the  attorneys  of  this  cross-petitioner 
and  of  such  other  creditors  of  defendant  as  shall  in  good  faith 
endeavor  to  procure  an  equitable  distribution  of  its  assets  and  the 
moneys  due  from  its  stockholders  for  the  benefit  of  all  of  its 
creditors;  but  not  exceeding  the  amount  of  the  stock  by  each 
respective  stockholder  owned  or  held ;  that  each  said  stockholder  be 
ordered  to  pay  the  further  amount  due  from  him  or  her  as  aforesaid 
to  such  receiver  or  other  officer  as  the  court  shall  appoint;  and  in 
default  thereof  that  execution  issue  therefor;  that  if,  in  consequence 
of  nonresidence  or  insolvency  the  amount  due  from  any  particular 
stockholder  cannot  be  collected,  then  that  each  solvent  stockholder 
within  the  jurisdiction  of  the  court  be  ordered  to  pay  as  aforesaid 
all  unpaid  moneys  due  upon  his  stock  and  such  further  moneys,  not 
exceeding  the  amount  of  his  stock,  as  shall  be  necessary  to  pay  the 
costs,  expenses  and  counsel  fees  aforesaid  and  all  creditors  of 
defendant,  with  right  thereafter  to  enforce  contribution  from  any 
other  stockholder  in  case  as  between  said  stockholders  the  party 
making  such  payment  has  paid  more  than  his  appropriate  share;  that 
all  the  moneys  realized  and  collected  as  aforesaid  be  distributed 
first  to  the  payment  of  the  costs,  expenses  and  counsel  fees  aforesaid; 
and  next  to  the  payment  of  the  entire  indebtedness  of  said  defend- 
ant corporation;  giving  the  preference,  if  necessary,  to  such  cred- 
itors of  defendant  as  shall  in  good  faith  co-operate  with  this 
cross-petitioner  in  its  efforts  to  secure  an  equitable  distribution  oj 
the  moneys  due  from  said  defendant  and  its  stockholders  among  all 
the  creditors  of  defendant;  and  shall  with  this  cross-petitioner 
become  responsible  for  the  costs,  expenses  and  counsel  fees  afore- 
said. .. 
This  cross-petition,  in  behalf  of  itself  and  all  other  creditors  of  sai^ 
defendant,  prays  that  this  court  grant  to  it  and  them  all  such  other 
and  further  relief  as  it  and  they  may  legally  and  equitably  claim. 
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But  should  this  court  refuse  to  permit  this  cross-petitioner  to 
intervene  in  behalf  of  any  other  creditor  of  said  defendant  than 
itself,  and  should  refuse  to  this  cross-petitioner  the  relief  herein 
before  prayed,  then  in  such  event  this  cross-petitioner  prays  that  the 
court  render  judgment  in  its  favor,  that  it  recover  from  the  defendant, 
the  Union  Manufacturinfr  Company ^  eight  hundred  and  ninety-three  and 
seventy'Seven  one  hundredths  dollars,  with  interest  thereon  from  the 
fourteenth  day  oi December ^  \Z89\  that  execution  issue  therefor;  that 
the  order  directing  said  defendant  to  convey  its  property  to  Alvin 
Peter^  receiver,  be  rescinded  and  held  for  naught,  and  that  this  cross- 
petitioner  have  leave  to  cause  said  execution  to  be  levied  upon  all 
property  of  said  defendant  now  in  the  possession  oi  Alvin  Peter  as 
such  receiver. 

[The  Parrel  Foundry  and  Machine  Compjany^ 

By  Thomas  Heller^  President.  J^ 


e.  Answer  or  Plea.* 

(1)  Denying  Abuse  or  Misuse  of  Franchise. 

Form  No.  6449. 

(Precedent  in  State  v,  Greenville,  Bldg.,  etc.,  Assoc,  29  Ohio  St.  93.; 

\(Title  of  court  and  cause  as  in  Porm  No.  6448,)  And  now  comes 
the  defendant,  The  Greenville  Building  and  Savings  Association^  by 
Jeremiah  Mcuon^  its  attorney,  and  for  answer  to  the  petition  of  the 
State  of  Ohio  on  the  relation  oi  John  Little^  attorney -general,  and 
says.-p 

1.  That  it  is  not  true  that  it  has  unlawfully  exceeded  the 
powers  and  franchises  conferred  on  it  by  law,  nor  is  it  true  that  it 
has  assumed  or  claims  any  right  or  privileges  not  so  conferred. 

2.  That  it  is  not  true  that  it  permits  any  of  its  members  to  hold 
more  than  twenty  (20)  shares  of  its  stock,  nor  that  it  claims  any  right 
so  to  do. 

3.  That  it  is  not  true  that  it  has  exercised,  or  that  it  claims  to 
exercise,  banking  privileges,  and  it  says  that  the  loans  made  by  it,  and 
the  bonds,  etc.,  purchased,  have  been  merely  temporary  investments 
of  surplus  money,  and  that  it  has  long  since  ceased  to  make  any 
such  loans,  purchases  or  discounts,  or  any  such  investments. 

4.  That  it  is  not  true  that  said  defendant  corporation  has  in  the 
past,  or  does  now,  refuse  or  decline  to  loan  its  funds  to  its  members; 
but,  on  the  contrary,  says  that  it  is  now  and  always  has  been  ready  to 
loan  to  its  members,  in  accordance  with  the  laws  of  the  land  and 
the  rules  and  regulations  adopted  for  its  government  by  the  mem- 
bers of  said  association. 

1.  The  words  in  [  ]  do  not  appear  in  pleas,    generally,    consult    the    titles 

the  reported  case,  but  have  been  added  Answers  in  Code  Pleading,  vol.  i,  p. 

to  complete  the  form.  799:  Answers  in  Equity,  vol.  i,  p.  854; 

8.  Jor  forautl  parts  of  answers  and  Pleas. 
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Wherefore,  defendant  prays  judgment;  that  said  information  be 
dismissed,  and  that  it  go  hence,  etc. 

Feremiah  Mason^  Attorney  for  the  Defendant]^ 

1.  The  words  in  [  ]  do  not  appear  bridge."  Section  7  provided:  "That 
in  the  reported  case,  but  have  been  before  the  said  company  shall  use  and 
added  to  complete  the  form.  Consult  occupy  the  said  streets,  the  consent  of 
the  title  Verifications.  the  councils  shall   be  first  obtained." 

Another  Precedent  —  Pennsylvania, —  On  May  jth,  iSjif  (Ordinances  of  1858, 

In   Hestonville,  etc.,  R.  Co.  v.  Phila-  177),  the  councils  disapproved  of  the  act 

delphia,  89  Pa.  St.  210,  the  answer  of  and  refu&ed  consent.     By  a  supplement 

the  railroad  company  to  a  bill  seeking  to   the    aforesaid    act,    passed   March 

a  forfeiture  of  its  franchises,  omitting  24th,  1859,  P.  L.  234;  it  was  enacted  that 

the  formal  parts,  was  as  follows:  said  company  should  have  full  author- 

*'i.  That  they  were  created  by  an  ity  to  construct  and  lay    a  passenger 

act  of  April  6th,  1859,   P-  ^  3^9'  ^itli  railway    on    the    route     hereinbefore 

the  route  therein  described,  with  the  stated.    Section  3  provided,  that  "  after 

power  to  lay  out  and  construct  a  rail-  the  special    consent   of   the   coundls, 

way.     By  a  supplement  to  said  act,  said  company    may,   in    lieu    of   two 

passed  March  8th,  i860,  P.  L.  123,  they  tracks  on  that  part  of  Callowhill  street 

were  expressly  authorized  to  lay  out  which  is  between  Hamilton  and  Twenty- 

and    construct    their    railway    tracks,  second,  construct  one  of   their  tracks 

from  the  bridge  at  Fairmount io  CaHow-  on  Twenty-second  from  Callowhill  to 

hill  street,   and  along  Callowhill  street  Hamilton,  and  thence  west  on  Hamil- 

to  Delaware  avenue,  and  to  occupy  such  ton  street  to  Callowhill  street.  " 

other  street  or  streets  as  may  be  neces-  That  conbent  was  given    by  an  or- 

sary  to  reach  Twenty-Jirst  or  Twentieth  dinance  passed  April  23d.  1859  (Ordi- 

and  G7//^«;^z7/ streets  from  said  bridge,  nances  of  1859,  T98).     In    accordance 

2.  That  under  these  acts  there  was  with  the  authority  of  said  acts,  railway 
constructed  a  track  from  the  bridge  at  tracks  were  laid  on  Twenty-second 
Fairmount  westwardly  to  Hestonville.  street  from  Callowhill  to  Hamilton  and 

3.  That  by  an  act  passed  April  13th,  thence  west  on  Hamilton  street  to  CaU 
1858,  P.  L.  257,  there  was  created  the  lowhill  street. 

Fairmount  Passenger  Railway  Company ^  5.  Callowhill  street,  from  the  bridge 
with  power  to  construct  a  passenger  at  Fairmount^  is  between  curbs  twenty- 
railway  from  the  south  side  of  Fair-  nine  feet  in  width,  and  the  existence  of 
mount  to  Callowhill  street;  thence  east  more  than  a  dou^ble  track  at  that  point 
on  Callowhill  to  Twenty-third;  thence  would  sacrifice  the  other  uses  of  the 
south  to  Vine]  thence  east  to  Second]  highway.  If,  therefore,  the  defend- 
thence  ^outh  to  IValnul  or  Doch;  thence  ants  exercised  their  rights  as  a  sepa- 
west  to  Third]  thence  north  to  Pace]  rate  corporation  to  lay  a  double  track 
thence  west  to  Twenty-second]  thence  on  Callowhill  street  between  these 
north  to  Callowhill  street,  with  a  double  points,  and  the  Fairmount  Passenger 
track  on  Callowhill  street  to  Fairmount,  Railway  Company  sought  to  exercise 
Section  7  provided:  *That  before  the  theirs,  and  the  Fairmount  and  Arch 
said  company  should  use  and  occupy  Street  City  Passenger  Railway  Company 
the  said  street  the  consent  of  the  sought  to  exercise  theirs,  the  whole 
councils  of  the  city  of  Philadelphia  width  of  the  street  would  be  occu- 
shall  be  first  obtained.'  That  this  con-  pied  without  space  between  each  set 
sent  was  given.  of  tracks. 

4.  That  by  the  Act  of  April  i6th,  6.  Such  an  exercise  of  separate  cor- 
1858,  P.  L.  320,  there  was  created  the  porate  discretion  and  right  would  be 
Fairmount  and  Arch  Street  City  Passenger  impossible  of  execution,  as  cars  could 
Railway  Company^  with  power  to  con-  not  pass  each  other,  and  therefore  the 
struct  a  passenger  railway  "  commenc-  several  companies  did  by  agreements 
ing  at  Tenth  and  Arch  and  continuing  arrange  such  running  of  their  cars 
westwardly  along  the  same,  with  a  over  the  tracks  actually  laid  by  the 
double  track  to  Twentieth  and  Twenty-  Fairmount  Passenger  Railway  Company 
first  streets,  respectively,  with  single  and  by  the  Fairmount  and  Arch  Street 
track  to  Callowhill  street,  and  thence  City  Pctssenger  Railway  Company,  as 
westwardly    with    double     track     to  secured  to  each  their  separate  circuits, 

718  Volume  5. 


6450.                             CORPORA  TIONS.  6460. 
(2)  Denying  Usurpation  of  Franchise. 

Form  Ho.  6450. 
(PrccedcDt  io  State  «.  Western  Irrigating  Canal  Co.,  40  Kao.  ge.)" 

the   Integrity   of    their    several    (ran-  advised  that  the  assent  o(  the  General 

chises  and  the  accommodation  of  the  Assembly  is  sufficient  and  ample,  and 

^issengers  seeking  the  can  of  either,  thai  no  provision  of  their  charter  sub- 
he  former  company  have  laid  a  track  jccts  them  to  a  further  assent  by  the 
from  the  bridge,  along  CalleiahUl  councils  of  the  city  of  Philadilphio  to 
street  to  Tvitnty-lhird  street;  and  the  the  use  of  Callowhill  street.  Respon- 
latter  company  have  laid  a  track  from  dentsadmitthe  truthof  paragraph  niW, 
the  bridge  along  CalleiukiU  street  to  but  are  advised  that  said  ordinance  is 
Jiamiltan,  and  thence  eastwardly  along  not  passed  pursuant  to  the  conditions 
NamilttiH  1.0 TvKH/y-ucondiUteX.  These  of  the  Act  of  April  ii,  1866.  as  above 
are  tbe  tracks  now  in  existence  and  cited;  and  that  as  its  purpose  was  to 
now  used.  secure  the  assent  of  the  councils  of  [he 

7,  That  by  reason  of  an  entire  alter-  city  to  remove  tbe  cobblestones  of  the 
ation  of  grades,  caused  by  the  con-  highways,  it  cannot  apply  to  a  body 
struction  of  tbe  double-decker  bridge  corporate,  whose  occupation  and  useof 
at  Fairmovnt  and  of  the  necessities  of  streets  for  the  purposes  of  their  char- 
public  travel,  they  have  become  con-  tered  route  had  already  been  assented 
vinced  that  the  franchise  of  a  double  to.  Respondents  admit  the  truth  of 
(tack  on  Ci>//oii'4t// street  must  be  main-  paragraph  ten,  and  of  paragraph  eleven; 
tained.  Accordingly  they  have  made  but  are  advised  that  the  same  is  imma- 
arraogements  to  remove  the  tracks  laid  terial  as  to  the  subject  matters  of  this 
by  the  FairmeuHt  Passenger  Railvay  bill  of  complaint,  inasmuch  as  these 
to  the  side  of  said  Calhivhill  street  respondents,  without  such  merger  and 
and  to  lay  another  track  beside  it  on  consolidation,  have  the  grant  as  afore- 
their  own  behalf.  The  effect  of  this  said  to  lay  the  track  on  Cb/Zcw^iV/ street 
would  be  that  the  double  tracks  now  now  proposed, 

existing  on  Calhvihill  street,  from  the  And  respondents  say,  that  if  para- 
bridge  to  Hamilton  street  would  be  con-  graph  hvtlve  in  said  bill  means  to  aver 
tinued  eastward  on  the  same  alignment,  the   fact   differently   from    that   stated 

Respondents  admit  the  truth  of  the  in    the    general    paragraphs    of    this 

Grst/iv  paragraphs  of   the   bill.     Re-  answer,  then  they  deny  the  same  to  be 

spondents  deny  that  they  entered  into  so.     That  they  have  never  surrendered 

an   obligation  as  averred  in  the  tixth  any  portion  of   their  franchise  to  the 

paragraph  of  said  bill;  but  are  advised  Commonwealth:   that   as   the   chartered 

that  it  is   immaterial,  inasmuch  as  the  powera  of  defendants  do  not  limit  the 

tenor  of  such  an  obligation  would  only  construction  of  their  road  to  any  term, 

be  that  respondents  sbotltd  comply  with  that  completion  thereof,  or  the  change 

such  ordinances  as  it   was  within  the  of  the  mode  of  running,  is  for  their  dis- 

power   of   the   city   of  Philadelphia   to  cretion,  as  the  owners  of  tlie  franchise, 

pass.     Respondents  admit  the  truth  of  and  even  though  this  were  not  so,  plain- 

the  tevmtk  paragraph  of  said  bill,  and  tiffs  have  no  standing  in  this  court  to 

that  the  averments  In  the  eighth  para-  assert  a  loss  of  franchise  by  nonuser, 

graph    are   true;   but   respondents   are  this  being  wholly  for  the  CcmnsftiiviA^, 

advised  that  said  ordinance,  so  far  as  at  her  own  relation." 

the   same  is  now  valid,  applies  exclu-  1.  Jndgnuntwu  mdarsd  in  tUiOH* 

sively  to  the  original  construction,  and  in  favor  of  the  defendant  for  all  costs, 

that  in  tlie  case  of  entire  compliance  the  court  holding   that   an    irrigation 

therewith,  the  purpose  thereof  is  fully  company,  incorporated  under  the  laws 

met;  and  respondents  do  say  that  their  of  Kansas  to  construct  and  operate  a 

charter  does  not  confer  any  power  on  canal  for  irrigation,  etc..  can,  with  the 


theplaintifis  to  regulate  or  control  them     consent  of  the   stockholders,    sell    i 
B  CaUmBhiU  street,  east  of  the  bridge    property  to    another   irrigation 
L  FairmeiaU.      And   respoadents  are    paay,  it  it  be  done  In  good  faith. 


6460.  CORPORATIONS.  6450. 

[In  the  Supreme  Court  of  the  State  of  Kansas, 
The  State  of  Kansas,  on  the  relation  of  S.  B.  Bradford^  \ 

Attorney-General,  Plaintiff,  I  Answer. 

The  Western  Irrigating  Canal  Co,,  Defendant.        J 

Now  comes  the  defendant  herein,  and,  answering  the  petition  of 
plaintiff,  says:]^ 

That  the  Supreme  Court  of  the  State  of  Kansas  ought  not  to  take 
jurisdiction  in  this  case,  for  the  reason  that  no  public  question  is 
involved  therein;  that  this  suit  was  instituted  at  the  request  and 
suggestion  of  the  attorneys  of  one  A.  T.  Soule,  who  is  the  principal 
owner  of  the  Eureka  Union  and  so  called  Low-line  irrigating  canals; 
that  the  canals  of  this  defendant  and  of  the  said  A.  T.  Soule  come  into 
competition  with  each  other,  and  the  said  A,  T,  Soule  is  attempting 
to  monopolize  the  entire  irrigating  business  of  Ford  county,  and  as 
a  part  of  his  said  design  to  monopolize  the  irrigating  business  as 
aforesaid,  he  is  endeavoring  by  all  means  in  his  power  to  obstruct, 
hinder  and  delay  this  defendant  in  the  construction  of  its  canal; 
that  in  order  to  protect  its  rights,  the  defendant,  prior  to  the  insti- 
tution of  this  suit,  brought  a  suit  in  the  district  court  of  Ford  county, 
against  the  Low-line  Canal  Company,  one  of  the  companies  above 
named,  which  is  now  pending  and  undetermined;  that  it  was  upon 
the  representation  and  statements  of  the  said  Soule  and  his  attorneys 
that  the  attorney-general  was  induced  to  bring  this  suit,  and  the 
institution  thereof  is  one  of  the  means  used  by  the  said  A.  T.  Soule 
to  hinder,  delay,  annoy  and  oppress  this  defendant;  and  that  the 
matters  involved  in  this  suit  are  solely  matters  of  private  interest 
between  this  defendant  and  the  said  A,  T,  Soule,  and  not  of  a  public 
nature.  Defendant  therefore  asks  the  supreme  court  to  dismiss  said 
suit. 

Further  answering,  the  defendant  denies  that  it  has  assumed  or 
pretended  as  of  right  to  possess  or  use,  pursuant  to  a  purchase,  the 
franchise  of  the  Enterprise  Irrigating  Company,  denies  that  it  is  now 
unlawfully  exercising  or  in  any  manner  using  the  powers,  privileges 
or  franchises  of  the  said  Enterprise  Irrigating  Company-,  denies  that 
it  has  attempted,  by  purchase  or  otherwise,  to  succeed  to  the  fran- 
chises authorized  by  law  to  be  exercised  by  the  said  Enterprise  Irri- 
gating Company,  denies  that  it  is  usurping,  intruding  into,  or  is 
unlawfully  holding  or  exercising  any  franchise  whatever. 

And  further  answering,  defendant  says:  It  has  no  knowledge  or 
information  of  the  existence  of  a  corporation  named  the  Enterprise 
Irrigating  Company,  or  that  any  such  company  ever  existed  in  the 
state  of  Kansas,  or  at  any  other  place. 

[Wherefore,  defendant  prays  judgment  that  the  petition  herein  be 
dismissed,  and  for  its  costs. 

Jeremiah  Mason,  Attorney  for  Defendant. 

iVerification.fy 

1.  The  words  in  [  ]  do  not  appear  in        S.  Consult  the  title  Verifications. 
the  reported  case,  but  have  been  added        Liv6itm«iLt  Oompany —  The  Seton  cf 
to  complete  the  form.  Offiotrt  to  Qvo  Wanaato.  —  Missouri,^ 
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In  Sute  V.  Tftlbot,  IS3  Mo.  64,  In  which  office  >t  Ntrwali,  Okie:  employed  a 
proceedings  the  stale  aiiailed  a  corpo-  pretfdcnl  and  secreurr  to  conduct  the 
ration  by  a  quo  warranto  for  illegal  businesi  thereof;  a  medical  board  to  past 
acta,  the  deiendanta.  among  other  finally  upon  the  applications  of  persons 
things,  alleged  in  their  return  as  fot-  desinng  to  become  members  oE  said 
lows:  "  Farther  making  return,  the  said  associaUon;  medical  examiners  to  ex- 
defendanls  show  that  subsequently  to  amine  applicants  for  membership  in 
the  issuance  of  said  certificate  of  incor-  said  association,  and  general  and  spe- 
poration  to  the  Citaranlet  JnvtitMtttt  dat  agents  to  lay  before  the  public  and 
Company,  as  aforesaid,  and  while  the  individuals  the  advantages  of  member- 
•aid  corporation  was  carrying  on  in  ibis  ship  In  said  association,  and  to  receive 
■tate  the  business  of  selling,  disposing  applications  therefor,  and  such  other 
of,  and  paying  bonds  issned  on  the  In-  officers  and  agents  as  arc  needed  there- 
•talmenl  plan,  the  said  corporation,  for;  and  avers  that  it  has  full  authority 
together  with  alt  others  of  like  incorpo-  for  so  doing  under  the  statute  under 
ration  under  the  laws  of  this  state,  was  which  it  was  incorporated.  It  dis- 
confirmed.  ratified  and  recogniied  by  claims  being,  or  assuming  to  be,  a  life 
the  state  of  J^istauri  in  its  existence,  insurance  company,  or  to  carry  on  the 
franchise,  capacity  and  powers  as  a  cor-  business  of  life  Insurance,  as  charged 
poration  by  reason  and  by  means  of  an  in  the  information. 
act  of  the  general  assembly  entitled  On  the  contrary,  it  avers  that  it  Is 
'  An  Act  to  regulate  bond  investment  engaged  exclusively  in  the  business 
companies  and  companies  organised  to  and  carrying  out  the  purpose  contem- 
place  or  sell  bonds,  certificates  or  de-  plated  and  authoriied  by  the  statute 
bentures  on  the  instalment  or  partial  under  which  it  is  formed.  That  it  is- 
paymeni  plan,'  and  approved  April  31,  sues  certificates  of  membership  to  the 
.1S9];  that  said  statute  became  opera-  several  persons  becoming  members  of 
live  as  a  law  on  the  hoenly-firil  day  of  the  association,  stating  therein  the  kind 
Jmiu,  1893.  and  that  within  thirty  days  of  benefit  and  protection  the  member  is 
thereafter,  to  wit,  on  Che  itittetitHlh  day  entitled  to  receive  by  virtue  of  bis  mem- 
aljuiy,  iSqj,  the  said  Gnarantte  Ittvisl-  bership,  and  the  obligation  and  prom* 
miHt  Company  complied  with  the  terms  ise  of  all  other  members  to  contribute 
and  requirements  of  the  said  statute  by  ratably  thereto.  That  (his  defendant 
depositing  with  Che  treasurer  of  the  simply  acts  as  the  agent  of  the  mem- 
state  of  Misieiiri  securities  in  the  sum  hers  of  the  association  to  receive  their 
of  on€  hundred  Iknusand  dollars,  which  contributions  and  appropriate  and  ap- 
were  approved  and  accepted  by  the  said  ply  them  to  the  objects  of  the  asso- 
treaiurer  as  good  and  sufficient,  and  elation.  That  said  contributions  are 
that  the  deposit  still  remains  with  said  not  receivable  or  collectible  until  the 
treasurer  intact  and  unimpaired."  To  conditions  arise  entitling  a  member  ol 
this  return  relator  interposed  a  gen-  his  legal  representatives  to  have  and 
eral  demurrer,  which  demurrer  was  receive  Ibe  same;  and  that  this  defend- 
overruled,  (he  court  having  found  from  ant  is  paid  therefor  a  small  sum  to 
the  pleadings  that  the  corporation  was  defray  the  expenses  of  collecting  and 
legally  organized,  and  thai  there  had  disbursing  the  said  contributions  fot 
been  no  charge  of  misuser  of  its  fran-  protection,  relief  and  otherwise." 
chises.  Judgment  was  rendered  for  the  de- 

Matoal  Prstaotlan  Association  —  Okie,  fendant  on  the  theory  that  associations 

—  The  plea  of  the  defendant,  in  State  of  persons  incorporated  under  the  act 

T.  Mutual   Protection   Assoc..  36  Ohio  of  April  30,  l873(690hioL.  83),  "  for  the 

St.    31.  to  an   Information   in   the  na-  pur^se  of  mutual  protection  and  relief 

turc  of  a  quo  warranto,  seeking  the  dis-  of  us  members,  and  for  the  payment  ol 

•olulion  of  a  corporation  for  unlawfully  stipulated  sums  of  money  to  the  fami> 

assuming   and   usurping  certain  fran-  lies  or  heirs  of  deceased  members,"  are 

chises  and  privileges,  was  substantially  not  subject  to  the  laws  of  the  state  re- 

to  tbe  effect  that  it  "  admits  that  it  is  a  lating  to  life  insurance  companies, 

corporation  duly   formed  under  the  act  BaUroad  CMBpaay  —  Nev>  York.  —  In 

of  April  30,  1873,  as  set  out  in  the  in-  People  t>.  Ulster,  etc.,  R.  Co..  58  Hun 

formation,  and   avers  that   it  Is  exer-  (N.  Y.)  a66,  to  a  complaint  in  an  action 

«ising   and  assuming    to   exercise   the  to   annul   the  charter  of  defendant,  a 

faculties,  liberties  and   franchises  con-  corporation    reorganiied    pursuant    to 

Jerred  by  said  act  and  none  other.  New  York  Laws  of  1874.  chapter  43a, 

It  admits   that  It  has  established  an  on    the    ground    that   defendant    had 
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'failed  to  construct    and  operate  any  tied;  etc.;  whfch  SAid  last  act  was  in 

portion  of  \\i  road,  between  Stamford  part  repealed  by  a  resoliMon  approved 

and  Oneohta',  as  required  by  law,  de-  the  i^th  day  of  April,  1843,  embraced 

fendants '  interposed  the  following  de-  ih  a  resolution  entitled,  etc. ;  and  which 

fenses:  last  mentioned  resolution  was  repealed 

'*i.  A  general  denial  to  the  effect  that  by  the  6tk  section  of  an  act  approved 

defendiht  *'  ever  became  bound  or  Ha-  the  3d  day  of  April,  1846,  entitled,  etc.; 

ble,  or  had'  la#ful  right  or  authority,  and  further,  by  an  additional  supple- 

or  legal  or'  pecuniary  ability,  to  con-  ment  embraced  in  an  act  approved  the 

struct  any  part  of  said  projected  rail-  Toth  day  of  April,  1846,  entitled,  etc.; 

road  between  Stamford  ^lH^  Onetmta.  and   further  by  an  additional  supple* 

3.  That  the  lock  ted  line  of  said  rail-  ment  approved  the  17th  day  of  April, 
road  beyond  Stamford^  through  the  1846,  embraced  in  an  act  entitled,  etc.; 
town  of  Harpers  fields  runs  on  the  side  and  by  this  warrant  the  said  defend* 
of  a  mountain  through  a  sterile,  barren  ants  have  used,  and  still  use,  the  liber- 
country,  almost  uninhabited,  and  there  ties,  etc.,  of  a  body  corporate  and 
are  not'  more  than  one  or  two  houses  politic,  under  the  name  and  style  of 
on  the  Unb,  arid  no  roads  leading  there-  The  Pittsburg  and  ConnellsviUe  Railroad 
to,  etc.,  and' that  another  railroad  has  Company ^  as  they  well  might  and  still 
been  projected  from  Stamford  to  Bloom^  may,  etc. 

ville^  and  thence  to  a  point  at  or  near  2.  That  as  to  the  said  liberties,  etc., 

Oneontd  by  a  different  route,  and  two  to  extend  the  said  Pittsburg  and  Cott- 

other    corporations   are  to   build   and  nellsville  railroad  beyond  ConntUsvUU 

operate  the  same,  and  which,    When  to  Smithfield^  or  any  other  point  on  the 

completed,  can'  be  operated  in  connec-  waters  of  the  Youghiogheny  ^  and  within 

tion  with  that  of  defendant.  the  limits  of  this  Commonwealth^  ^vj 

3.  That  the  defendant  has  made  an-  have  and  claim  to  have  and  use  the 
nual'reports  of  its  property  and  earn-  same  under  and  by  virtue  of  the  power 
ings  under  the  laws  of  the  state  upon  and  discretion  conferred  upon  them  in 
the  railroid  as  operated  from  Rondout  and  by  the  7M  section  of  an  Act  of  As- 
io' Stamford^  and  has  been  assessed  sembly,  approved  April  1 8th,  1843,  en- 
thereon-  as  well  as.  upon  its  franchises  titled,  etc. 

and  business,  and  has  paid  the  taxes  3.  That  as  to  the  said  franchises, 

thus  assessed,  etc.  etc.,  to  extend  the  said  Pittsburg  and 

4.  The  action  is  barred  by  the  statute  ConnellsviUe  railroad  to  any  point  they 
of  limitation.  may  select  in  Somerset  or  Bedford  zo^vl- 

5.  That  after  this  action  was  com-  ties,  so  as  to  form  a  connection  with 
menced,  the  legislature  passed  an  act  the  Chambersburg  and  Allegheny  rail- 
amending  the  Reorganization  act  of  road,  or  any  other  railroad  that  may  be 
1874,  by  adding  a  new  section  relieving  constructed,  they  have,  and  claim  to 
a  corporation  thus  organized  from  fin-  have  and  use  the  same  under  and  by 
ishing  a  railroad  not  then  completed,  virtue  of  the  powers  conferred  on  them 
provided  the  board  of  railroad  commis-  in  and  by  the  6th  section  of  an  Act  of 
sioners  shall  certify  that  the  public  Assembly,  approved  the  i8th  day  of 
interests  do  not  require  it,  and  that  April,  1853,  entitled,  etc.**  Under  this 
such  certificate  has  since  been  made  in  plea  the  court  held  that  the  evidence  as 
relation  to  the  completion  of  that  por-  shown  by  the  record  of  the  state  was 
tion  of  the  road  beyond  Stamford,'*  In  sufficient  to  prevent  the  issuance  of  a 
this   case   the  judgment  of  the  lower  quo  warranto. 

court  dismissing  the  complaint,  with  Street  Bailroad  Gompaity  —  California, 

costs,  was  affirmed.  —  In  People  v.  Stanford,  77  Cal.  360,  a 

In  Pennsylvania,  to  a  suggestion  in  complaint  brought  by  the  people  of  the 

Com.  V,  Pittsburg,  etc..  R.  Co.,  58  Pa.  state  on  the  relation  of  the  attorney- 

St.  37,  pleaded  to  the  information  sub-  general  against  certain  persons  for  the 

stantially  as  follows:  purpose  of  having  it  determined  that 

'*  I.  That  they  claim  to  be  a  body  the  company  had  no  legal  existence  as 

politic,  etc.,  by  virtue  of  letters  patent  a  corporation  to  answer  for  each  and 

issxxed  June  nth,  18^^,  by  the  governor  all  of  the  defendants    generally  and 

of  Pennsylvania,   in  pursuance  of   an  severally  and  specifically,  denied  that 

Act  of  Assembly  of  April  3d,  1837,  arid  "the    defendants,    or    any    of   them, 

the  several  supplements  thereto,  viz.:  claiming  to  be  the  said  Protrero  and 

The    first    approved   the   i8th  day  of  Bayview  Railroad  Company^   have   for 

April,  1843,  embraced  in  an  act  enti-  a  Ibbg  time,*  or  do  now,  or  at  any  time 
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(8)  Setting  Up  Valid  Consolidation  Agreement. 

Fonn  No.  6451.*' 
(Precedent  in  Com.  r.  Atlantic,  etc.,,R.  Co.,  53  Pa.  St.  lo.)* 


\The  Commonwealth  of  Pennsylvania 
ex  reL  the  Attorney-General 
against 
The  Atlantic  and  Great  Western  Rail- 
way Company, 

And  now,  to  wit,  on  the  nineteenth  6a,y  oi  January^  1866^  comes  the 
above    named    defendant,  The  Atlantic  and  Great  Western  Railway 


In  the  Supreme  Court  of  the 
Commonwealth  of  Pennsylvania^ 
Middle  District. 
^December  Term,  1866, 
No.  102, 
Information  for  Quo  Warranto. 


have  unlawfully,  claimed,  or  unlawfully  admits  **  that  it  was  incorporated  under 

exercised    the    franchises,    powers  or  the  laws  of //A'm/txV,  and  that  such  incor- 

privileges  in  said  city   and  county  in  poration  was  made  by  virtue  and  in 

this  behalf  in  said  complaint  alleged,  pursuance  of  an  act  of  the  legislature 

or  any  franchise,  power  or  privilege."  oi  Illinois,  entitled  *An  Act  to  incor- 

It  was  held  on  appeal  in  this  case,  that  porate  the  Ohio  and  Mississippi  Rail- 

a  demurrer  to  this  answer  was  improp-  way  Company,  and  for  other  purposes,' 

erly  sustained  in  the  lower  court,  for  approved  February  5, 1S61;  that  in  the 

the  reason  that  a  denial  on  the  part  of  frst  section    thereof  thirteen   persons 

the    individual   defendants,   that  they  were  named  incorporators  of  the  com- 

are    exercising    the   alleged   corporate  pany,  and  that  a  majority  of  the  per- 

franchise,  was  a  complete  defense.  sons  so  named  were  nonresidents  of  the 

louB  Corporation  —  Massachusetts,  state  of  Illinois,  and  were  citizens  and 


—  For  an  answer  by  a  minority  of  residents  of  other  states;  that  by  virtue 
members  to  a  petition  for  dissolution,  of  the  same  section  of  that  act  respond- 
as  well  as  an  answer  of  trustees  of  a  ent  was  invested  with  all  the  corporate 
fund  devoted  to  assisting  a  religious  franchises  and  rights  which  had  there- 
corporation,  interposed  to  a  petition  for  tofore  been  granted  to  and  vested  in 
a  dissolution  of  such  corporation,  see  the  corporation  known  as  the  Ohio  and 
the  answers  substantially  set  out  in  Mississippi  Railroad  Company,  incor- 
Matter  of  New  South  Meeting-House,  porated  by  an  act  of  the  General  As- 
13  Allen  (Mass.)  497.  Compare  Warner  sembly  of  the  State  of  Illinois,  entitled 
V,  Bowdoin  Square  Baptist  Soc,  148  'An  act  to  incorporate  the  Ohio  and 
Mass.  400.  Mississippi  Railroad  Company,  and    for 

1.  BepUeatioii  t6  this  plea  on  the  part  other  purposes,'  approved  February 
of  the  attorney-general  was  to  the  effect  12, 1851;  that  it  refers  to  both  these  acts 
that  **  there  is  no  record  of  the  said  sup-  and  makes  them  parts  of  its  answer, 
posed  contract  agreement  and  act  of  and  insists  that  by  virtue  of  these 
consolidation  and  merger  in  the  first  special  acts,  in  pursuance  of  which  it 
plea  mentioned,  remaining  among  the  was  incorporated,  it  became  vested 
records  of  the  commonwealth,  in  the  with  the  right  to  elect  a  majority  of  its 
oflfice  of  the  secretary  of  the  common-  directors,  or  all  of  them,  from  stock- 
wealth,  at  Harrisburg*  etc.  To  which  holders  residing  outside  of  the  State  of 
replication  a  demurrer  was  properly  ///i/x^tV,  and  not  citizens  of ///tn^^tV;  that 
overruled,  with  leave  to  the  defendants  in  18^,  and  before  the  adoption  of  the 
to  rejoin  that  such  a  record  deed  ex-  present  constitution  of  this  state,  by 
isted  with  a  prout  patet  recordum .  Com .  virtue  of  the  laws  of  the  State  of  Illinois, 
V.  Atlantic,  etc.,  R.  Co.,  53  Pa.  St.  10.  and  of  similar  laws  in  the  States  of 

8.  Anothflr    Frooedont  —  Illinois.  —  In  Indiana  and  Ohio,  respondent  became 

Ohio,  etc.,  R.  Co.  v.  People,  123  111.  467,  consolidated  with  the  Ohio  and  Missis- 

the  answer  of  the  railroad  company  to  sippi  Railway  Company,  and  owning  and 

the  information  in  the  nature  of  a  quo  operating  a  railroad  leading  from  the 

warranto,  substantially  alleged  as  fol-  Mississippi  river  at  East  St.  Louis,  Illi- 

lows:  nois,  to  Cincinnati,  Ohioy  all  under  one 

It  denies  that  it  was  guilty  of  the  management  and  one  board  of  directors, 

several  wrongs  charged  against  it;  it  by  which  consolidation  the   property, 
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Company^  by  Harvey  W.  MilUr^  their  attorney,  and  protesting  that 
the  information  and  suggestion  filed  in  this  case  is  altogether  insuffi- 
cient in  law ;  and  that  the  said  The  Atlantic  and  Great  Western  Rail- 
way Company  need  not,  by  the  law  of  the  land,  make  answer  thereto; 
nevertheless,  for  a  plea  in  this  behalf  the  said  The  Atlantic  and  Great 
Western  Railway  Company  say  that  the  said  commonwealth  of  Pennsyl- 
vania ought  not  to  implead  them,  the  said  T?u  Atlantic  and  Great 
Western  Railway  Company^  by  reason  of  the  several  matters  and  things 
in  the  said  suggestion  set  forth,  because  they,  the  said  The  Atlantic 
and  Great  Western  Railway  Company ^  say:P 

I.  That  the  Atlantic  and  Great  Western  Railway  Company  claim  to  be 
a  body  politic  and  corporate  by  virtue  of  a  contract,  agreement*  and 
act  of  consolidation  and  merger  made  August  19th^  i855,  between  the 
Atlantic  and  Great  Western  Railway  Company  in  New  York\  the  Buffalo 
extension  of  th^  Atlantic  and  Great  Western  Railway  Company  —  cor- 
porations created  and  operated  under  the  laws  oil^ew  York\  the 
Atlantic  and  Great  Western  Railroad  Company  of  Pennsylvania^  a  cor- 
poration created  under  the  laws  of  Pennsylvania^  and  the  Atlantic  and 
Great  Western  Railroad  Company^  a  corporation  created  and  operated 
under  the  laws  of  Ohio\  New  York^ Pennsylvania  and  Ohio  being  ad- 
stock  and  franchises  of  the  old  constitu-  the  relator  in  this  proceeding,  and  still, 
ent  corporations  named  became  com-  until  the  filing  of  this  proceeding,  no 
pletel^  merged  in  respondent,  its  line  objection  has  ever  been  made  by  either 
of  railroad  being  connected  and  con-  citizen,  officer  or  relator,  and  no  inquiry 
tinuous,  and  which  consolidation  was,  has  been  sustained  thereby  by  anyone; 
in  all  respects,  in  conformity  with  the  that  respondent  has  always  acted  in 
laws  of  the  States  of  Illinois^  Indiana  this  matter  in  good  faith,  and  with  a 
and  Ohio\  that  its  principal  business  as  desire  to  comply  with  the  laws  of  the 
a  carrier  is  between  St,  Louis ^  Missouri^  State,  as  they  were  understood  by  its 
and  Cincinnati,  Okie;  that  its  capital  officers,  and  as  they  seemed  to  be  under- 
stock is  held  and  owned,  excepting  a  stood  by  the  officers  of  the  State."  A 
few  shares,  by  persons  outside  of  Illi-  demurrer  to  this  answer  of  this  informa- 
nois^  being  largely  held  in  foreign  coun-  tion  was  sustained  in  the  lower  court, 
tries  and  in  New  York;  that  now,  and  which  ruling  upon  appeal  by  respond- 
for  some  time  last  past,  but  one  of  its  ent  was  reversed,  the  appellate  court 
stockholders  is  or  has  been  a  citizen  being  of  the  opinion  that  the  corpora- 
and  resident  of  the  city  of  Springfield ,  tion  did  not  fall  within  the  constitu- 
Jllinois,  and  that  all  its  other  directors  tional  provision  mentioned, 
are  citizens  and  residents  of  other  1.  The  words  in  [  ]  are  not  found  in 
states  (Here  follow  tkeir  names  and  the  reported  case,  but  have  been  added 
respective  places  of  residence);  that  the  to  make  the  form  complete, 
officers  of  the  respondent  have  always  S.  The  agreement  of  oonsolidatioii  re- 
been  of  the  opinion,  and  have  been  so  ferred  to  in  the  plea  commenced  with 
advised,  that  under  its  charter  and  con-  this  preamble:  **  Whereas,  the  line  of 
solidation,  by  authority  of  the  laws  of  railroad  made  and  in  process  of  con- 
this  State,  with  said  railroad  corpora-  struction  by  the  aforesaid  corporation 
tions  in  the  States  of  Indiana  and  Ohio^  and  companies  respectively  so  unite  as 
the  law  of  the  State  of  Illinois  requir-  to  form  a  continuous  line  for  the 
ing  a  majority  of  the  directors  to  be  passage  of  cars  from  the  city  of  ^if^^ 
citizens  and  residents  of  the  said  State  and  Salamanca  in  said  state  of  AVw 
of  Illinois  did  not  apply  to  respondent;  York  to  the  city  of  Dayton  in  the  said 
that  it  has  been  supported  in  this  state  of  Okio^  crossing  the  boundary 
opinion  and  belief  by  the  fact  that  a  lines  of  said  several  adjoining  states  of 
majority  of  its  directors  have  never  re-  New  York,  Pennsylvania  and  Okio  at 
sided  in  or  been  citizens  of  this  State,  one  and  the  same  point;'*  the  other 
which  fact  has  been  well  known  to  the  material  parts  of  the  agreement  being 
citizens  and  officers  of  this  State,  and  to    as  set  out  in  the  plea  above. 
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joining  states,  the  laws  whereof  respectively  authorize  such  consoli- 
dation, and  the  railroads  of  said  companies  forming  a  continuous  line 
of  railroad  with  each  other  and  crossing  the  boundary  line  of  New  York^ 
Pennsylvania  and  Ohio  at  the  same  point;  the  contract  having  been 
first  duly  submitted  to  and  adopted  by  a  vote  of  more  than  two-thirds 
of  all  the  stockholders  of  each  of  said  corporations;  and  that  fact 
certified  by  the  secretary  of  each  of  the  same  companies  under  the 
seals  thereof,  was  on  the  Sd  day  of  October^  a.  d.  i855,  filed  with  the 
secretary  of  state  of  New  York  and  Ohio  respectively,  and  with  » 
the  secretary  of  the  Commonwealth  of  Pennsylvania^  as  provided  by 
law;  which  said  contract,  etc.,  with  said  certificates,  the  defendants 
now  here  in  court  produce.^ 

2.  That  the  railroad  of  the  Atlantic  and  Great  Western  Railway 
Company  being  connected  with  the  railroad  of  the  Catawissa  Rail^ 
road  Company  by  the  intervening  railroad  of  the  Philadelphia  and  Erie 
Railroad  Company^  they  claim  to  lease,  etc.,  the  said  Catawissa  railroad, 
and  to  have,  etc.,  the  corporate  powers,  etc.,  granted  to  the  Catawissa 
Railroad  Compare  under  and  by  virtue  of  a  contract  and  agreement 
made  and  entered  into  between  the  Atlantic  and  Great  Western  Rail' 
way  Company y  the  Western  Central  Railroad  Company  and  the  Catawissa 
Railroad  Company^  dated  the  1st  day  of  November^  a.  d.  i8P5,  which 
contract  the  said  defendants  now  here  in  court  produce,  etc. 

[Wherefore,  the  said  defendant,  the  said  The  Atlantic  and  Great 
fvestern  Railway  Company,  pray  judgment,  and  that  the  franchises, 
liberties  and  privileges  enjoyed  by  them,  the  said  The  Atlantic  and 
Great  Western  Railway  Company,  claimed  as  aforesaid,  may  be  ad- 
judged and  allowed  to  them,  and  that  they  may  be  dismissed  hence 
and  discharged  by  the  court  from  the  premises  so  as  aforesaid  alleged 
against  them. 

Henry  W.  Miller,  Attorney  for 
The  Atlantic  and  Great  Western  Railway  Compaf^S\^ 

f.  Demurrer.' 

(1)  To  Bill  in  Equity. 

(a)  Charging  Unlawful  Preferences. 

DEMURRER   TO   BILL — CHARGING    UNLAWFUL   PREFERENCES. 

Fonn  No.  645a.'* 

1.  The  iDitmnunt  eallad  a  oortiftoate  of  8.  for  the  ftonutl  parti  of  demurrers, 

eomoUdatioii  of  the  Atlantic  and  Great  generally,  see  the  title  Demurrers. 

Western  Railway  Company  was  held  to  4.  This   demurrer  is   based    on   the 

be  a  lawful  and  valid  instrument   for  facts  in  Pyles  v.  Riverside  Furniture 

the  purposes  therein    expressed,   and  Co.,  30W.  Va.  13a.     The  bill  in  equity 

upon  being  filed  in  the  office  of  the  sec-  to  which  this  demurrer  was  sustained 

retary  of   the   commonwealth,  consti-  is  set  out  in  full  in  the  reported  case, 

tuted  the  defendants  a  legal  corporation  The  order  fnetaising  the  demurrer  set 

10  the  state  of  Pennsvlvania.  out  in  the  text  was   as  follows,  omit- 

S.  The  words  in  [  J  are  not  found  in  ting  the  formal  parts:     **The  demurrer 

the  reported  case,  but  have  been  added  heretofore  interposed  to  complainant's 

to  make  the  form  complete.  bill,  having  been  duly  considered,  it  is 
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State  of  West  Virginia, )  ^^ 
County  of  Ohio,  J  **• 

In  the  drcuU  Ctert 
Jctcob  B.  Pyles,  plaintiflF, 
against 
Riverside  Furniture    Compatiy, 
The  Commercial   Banky   and 
S,    B.    Hildreth  and  James 
Wheeler y  Trustees^  and  others, 
defendants.  ^ 

The   defendants,   The  Commercial  Bank  and  S.  B,  Hildreth  and 
James  Wheeler,  trustees,  come  by  their  attorneys  and  demur  to  the 
bill  of  plaintiff  herein,  as  being  iasufficient  in  law  in  this,*  that  the 
Riverside  Furniture  Company,  defendant  herein,  though  insolvent,  had 
a  legal  right  to  make  an  assignment  with  preferences,  and  there  is 
nothing  in  the  statutes  of  this  state  prohibiting  an  insolvent  corpo- 
ration, organized  under  the  laws  of  this  state,  from  making  aa  assign' 
ment  for  the  benefit  of  its  creditors,  and  giving  preference  thereby 
to  particular  creditors. 

Watson  &*  Wilson, 

Attorneys  for  The  Commercial  Bank^ 

and 

S.  B.  Hildreth  and  James  Wheeler, 

Defenda.!^^ 

(b)  Seeking  to  Forfeit  Franchise  of  Plank  Road  Compat^- 

Form  No.  6453. 
(Precedent  in  Tripp  v,  Pontiac,  etc.,  Planic  Road  Co.,  66  Mich.  6«>' 

[State  of  Michigan: 
The  Circuit  Court  for  the  County  of  Oakland.    In  Chancery, 

Arthur  R,  Tripp,  Prosecuting  Attorney,  complainant, 

V. 

The  Pontics  &*  Lapeer  Plank  Road  Company,  defendant. 

The   demurrer   of   the  Pontiac  &*  Lapeer  Plank  Road  Company 
defendant,  to  the  bill  of  complaint  of  Arthur  R.  Tripp,  Prosecuting 
Attorney,  complainant:]^ 

This  defendant  demurs  to  the  said  bill,  and  for  cause  of  demurrer 
shows  that  the  complainant  has  not  in  and  by  his  said  bill  made  or 
stated  such  a  case  as  entitles  him,  in  a  court  of  equity,  to  any  dis- 
covery  or  relief  from  or  against  this  defendant  touching  the  matters 
contained  in  the  said  bill,  or  any  of  such  matters. 

And,  for  a  further  cause  of  demurrer,  this  defendant  shows  that 

adjudged,   ordered    and  decreed  that  1.  Thif  dsmvirer  wm  OT«mlad  in  the 

such  demurrer  be  sustained;  and  the  lower  court,  but  on  appeal  this  ruling 

complainant,  not  desiring  to  amend  his  was  reversed  and  the  appeal  dismissed, 

bill,  it  is  further  adjudged,  ordered  and  Tripp  v.   Pontiac,  etc.,    Plank   Road 

decreed  that  the  same   be  dismissed,  Co.,  66  Mich.  i. 

and   that  the  Commercial  Bank,  S.  P,  9.  The  words  in  [  ]  are  not  found  la 

Hildreth  and  James  Wheeler,  the  demur-  the  reported  case,  but  have  beea  added 

ring  defendants,  recover  of  the  com-  to  make  the  fonn  complete, 
plainant  their  costs  herein  expended." 
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ti^e  saicL/iVo^iV,  CQurt  in  chancery  is  not.  the  proper  trjt>un^l  to  hear, 
try,  and  determine  the  matters  stated  and  charged  in  the  Aomr 
plainant's  bill,  viz.,  that  said  defendant  had  not  constructed  its  said 
road  according  to  the  charter,  and  statutes  forming  a,  part  thereof, 
under  which  said  road  was  constructed,  as  is  .alleged  in  said  bill;  but 
that  the  Supreme  Court  of  the  State  of  Michigan  has  jurisdiction,  an^ 
is  the  proper  tribunal,  by  information  in  the  nature  of  a  quo  warranto, 
to  hear,  try,  and  determine  the  said  matters. 

And,  for  a  further  cause  of  demurrer,  this  defendant  shows  that 
said  circuit  court  in  chancery  is  not  the  proper,  tribunal  to  hear,  try, 
and  determine  the  matters  stated  in  said  bill  as  to  whether  or  not 
the  defendant  had,  after  having  coiistructed  it3  road,  suffered  the  same 
to .  get  out  of  repair  so  as  to  be  inconvenient  and  dangerpus  for  the 
passage  over  it  of  teams  and  vehicles,  or  as  to  whether  the  defendant, 
for  the  space  of  one  year  or  more  last  past,  had  ceased  entirely  to 
keep  up  its  road,  or  any  part  thereof,  and  more  than  one  year  ago 
removed  all  of  its  gates  from  its  said  road,  and  abandoned  the  same 
without  the  consent  of  the  Legislature  of  the  State  of  Michigan^  and 
has  ever  since  that  time  continued  to  keep  said  gates  so  removed, 
and  to  abandon  its  said  road  without  the  consent  of  the  said  Legisla- 
ture; but  that,  by  the  charter  and  statutes  forming  a  part  thereof 
named  in  said  bill,  fines  and  penalties  are  amply  provided  to  protect 
the  public  of  all  their  rights  pertaining  to  the  dangerous  condition  of 
said  road  or  otherwise,  and  that  such  fines  and  penalties  are  to  be 
recovered,  and  the  right  to  take  toll  in  certain  cases  forfeited,  by  such 
corporations  in  actions  at  law,  and  not  by  proceedings  in  chancery. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing 
in  the  said  bill  of  complaint,  this  defendant  demurs  to  the  said  bill, 
and  to  all  the  matters  therein  contained,  and  prays  the  judgment  of 
this  honorable  court  whether  it  shall  be  compelled  to  mak^e.anv 
further  or  other  answer  to  the  said  bill ;  and  it  prays  to  be  dismissed,, 
with  its  reasonable  costs  in  this  behalf  sustained. 

[By  Jeremiah  Mason^ 

Solicitor  foi:  Defendant.}^' 

(2)  To  Pbtition. 

DEMURRER  TO  PETITION   FOR  INJUNCTION   AND  WINDING  UP,.    . 

Fonn  No.  6454. 
(Precedent  in  State  v.  Iowa  Mut.  Aid  Assoc,  59  Iowa  l^.)^ 
[In  the  District  Court  in  and  for  Wapello  County,  lowd^ 

State  0/  lowa^  ex  rel,  W.  V,  Lucas^  Auditor  '\ 

of  the  State  of  Iowa,  plaintiff,  I   Blank  Term,  i  Wl    • 

against  [   Demurrer.  '   "  , 

Iowa  Mutual  Aid  Association,   defendant.  J 

1.  Tl^e  words  in  [  ]  do  not  appear  in  when  th^  actiQn  wa^  /C9^i9f;p.c<;dj )(  ^qt 

the  reported  case,  but  have  been  added  having  been  organised  unt^l  Apnl^  l^^f* 

to  complete  the  {prm.  and  could  not  therefpr^  l^axfi-^^^  re- 

9.  This   dmvmr    wm  prapjvly   n^  quired,  to.  make,  an  .^qnu^l  .Atat^ineqi^ 

taiB0d,  it,  appearing,  that  the  defendant  until  January,  xSQ^,  wt^^rea^  (fie^^jcuon 

<^uld  not  hay«  bc^ij  in  (}ef  awlt  as  alleged  i^g^iin^  i^.  if  M.  ,bcJC^P  Jfl.  »M^^?^t»  ^^^}f 
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The  defendant  demurs  to  the  petition  herein,  and  shows  to  the 
court  the  following  grounds  therefor:]^ 

1.  Because  the  allegations  of  the  petition  show  that  defendant  was 
duly  and  legally  incorporated  under  and  by  virtue  of  the  provisions 
of  the  Code  of  i87J,  particularly  under  section  1091^  and  other  sec- 
tions in  regard  to  corporations  other  than  for  pecuniary  profit 

2.  Because  the  allegations  of  the  petition  show  that  defendant  is  a 
mutual  aid  association^  duly  organized  under  the  laws  of  lowa^  and 
that  the  so-cailed  contracts  of  insurance  in  the  plaintiff's  petition 
mentioned,  are  the  mutual  obligations  of  the  members  of  the  asso- 
ciation for  Iheinutual  benefit  of  such  memberfs]. 

3.  Because  the  allegations  of  the  petition  show  that  defendant  is 
not  such  an  insurance  company  as  is  contemplated  by  sections  WU 
1162  and  1163  of  the  Code  of  i875,  and  that  the  provisions  of  chapter 
6,  title  9  of  the  Code  of  i87J  do  not  apply  to  the  defendant. 

[Jeremiah  Mason^  Defendant's  Attorney.]^ 

(8)  To  Plea. 

DEMURRER  TO  PLEA  THAT  CORPORATION  HAD  CEASED  TO  ACT. 

Form  No.  6455.* 

(Commencing  as  in  Form  No.  6^5%^  and  continuing  to  *)  that  it  does 
not  show  that  defendant  had  wound  up  its  business  as  a  corporation,, 
and  had  ceased  to  exist  in  fact  at  the  time  the  alleged  cause  of  action 
arose.     {Concluding  a^  in  Form  No.  6452). 

g.  Replication.' 

1.  The  words  in  [  ]  are  not  found  in  Plymouth  Plank  Road  Company.  ^^"^^ 

the  reported  case,  but  have  been  added  their  incorporation,  and  after  tbc  ^^ 

to  make  the  form  complete.  tson  of  toll-gates  upon  their  plan  ki^^* 

S.  This  dtmnrrer  is  based  on  facts  in  and  the  exaction  of  toll  there^^i  °>.^ 

Miller  2^.  Newberg  Orrel  Coal  Co.,  31  willfully  or  negligently  so  mana^ ^^^^^ 

W.  Va.  837,  and  was  filed  to  a  plea  that  affairs  that  afterwards,  to  wit,  0°  ^^ 

the  charter  of  the  corporation  had  ex-  first  day  oi  January^  1869,  ao*^     ^? 

pired,  and  that  it  had  ceased  to  exist  in  thence    continually    hitherto    C<3  ^ 

law  at  the  time  the  alleged  cause  of  ac-  time,  the  said  Plymouth  plank  ro&"  ^' 

tion  arose,  and  should  have  been  sus-  came  and  was  broken,  worn  o^^«  °^' 

tained  for  the  reason  that  the  plea  was  stroyed,  its  plank  discarded,  rotc^°  ^ 

bad  in  not  also  averring  that  the  corpo-  warped,  and  its  road-bed  full  of  ^^'^^ 

ration  had  wound  up  its  business  and  gullies,  ruts  and  excavations  tti^^^j^r 

ceased  to  exist  in  fact  as  well  as  in  law.  out,  over  and  upon  its  entire     ^^^ft^ 

8.  The  repUoation  to  a  plea  to  an  infor-  of  about  16  miles,  and   throu^^  r^ 

mation  in  the  nature  of  a  quo  warranto  townships  of  Greenfield^  Redfori^^  ^'^ 

in   People  v.  Plymouth    Plank   Road  ma  and /'/^m^wM,  from  its  com**'****'.' 

Co.,  31  Mich.  178,  was  as  follows:  ment    at    its    intersection    wit-^ 

•*  I.  And  the  said  Isaac  Marston^  at-  Grand  River  plank  road,  in  said    ^^T  ' 

torney-general,  having  heard  the  said  ship     of    Greenfield^    and     **^^*!r  nd 

plea  of  the  said    The  Plymouth  Plank  through  said  townships  of  ^^<(/Ji'^^*  p. 

Road  Company^  for  the  said  people  of  the  Livonia^  to  its  termination  in  sai^  ^  J. 

state  oi  Michigan^  saith:  That  the  said  %h\^  oi  Plymouth\  and  the  bridge  ^^j. 

people  ought  not  to  be   barred  from  road,  over  the  river  Rouge,  in  said  '^.  Jj 

lip  of -^^<//i?r</,  has  been  and  rc«^** 


having    their    aforesaid     information    ship 

against  the  said  Plymouth  Plank  Road    durii.^  ,.. ^.  —  .w,^ ^ ^- 

Company ^  because  he  says  that  the  said    tirely  broken  down  and  destrojT^^' 
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REPLY  TO  PLKA  TO  INFORMATION  IN  TH£  NATURE  OF  QUO  WARRANTO. 

FonnNo.  6456. > 

[TitU  of  court  and\ 

cause  as  in  Form  \  Reply. 

No.  6JtS3.)  J 

Plaintiff  for  reply  to  defendant's  answer  admits  the  corporate 
existence  of  the  defendant  and  its  corporate  powers  to  sue  and  be 
sued,  etc.,  to  construct  and  maintain  a  canal,  etc.,  and  to  exercise 
the  power  of  eminent  domain  as  granted  by  the  act  of  general 
assembly  of  the  state  of  OAio  passed  January  10^  1827,  and  the  act 
supplementary  thereto,  and  as  pleaded  in  the  defendant's  plea;  but 
denies  the  right  and  power  of  the  defendant  to  sell,  lease  or  abandon 
any  portion  or  portions  of  its  canal  under  and  by  virtue  of  said  statute 

a  period  of  one  month,  so  that  the  said  and  other  vehicles  to  meet  and  pas^ 

plank  road  was,  during  all  the  time  thereon/  for  any  two  consecutive  miles 

aforesaid,  to  wit,  since yawtMr^  /,  18^,  of  said  road,  but  on  the  contrary  thereof 

and  still  continues,  utterly  unsafe  and  the  said  plank  road  was  constructed  of 

dangerous    to    persons,    horses     and  a  much  less  width  than  sixteen  feet,  and. 

vehicles  to  pass  over  and  upon;  that  has  so  remained  from  the  time  of  such, 

these  defects  are  not  confined  to  any  construction  until  the  present  time,  so* 

particular  portion  of  said  road,  but  ex-  that  upon  its  entire  length  carriages  or 

tend   its  entire  length;  and  there  has  other  vehicles  cannot  conveniently  or 

not  been  during  jfcv  years  last  past  any  easily  pass  each  other;   and  the  said 

two  consecutive  miles  in  the  whole  road  road  has  so  continued  until  this  time, 

which  has  not  been  and  continued  in  and  this  he  is  ready  to  verify.     Where* 

the  unsafe  and  dangerous    condition  fore  he  prays  judgment,  that  the  said 

above  specified.  Plymouth  Plank  Road  Company  may  be 

And  so  the  attorney-general  says  that  ousted  and  altogether  excluded   from 

the  board  of  directors  of  the  said  com-  its    corporate    rights,    privileges    and 

pany  have  not  at  all  times,  nor  at  any  franchises." 

time  since  the  said  ^r J/ day  of  y<x/ifAir^,  A  demurrer  to  this  complaint   was- 
18^9,    although    toll-gates    had     been  properly  overruled,  although  it  was  ad- 
erected  and  toll  exacted  thereat  upon  mitted  that  the  pleader  had  not  been  as* 
the  said  plank  road  long  before   that  careful  as  he  might  perhaps  have  been 
time,  kept  the  said  plank  road  in  good  in  drawing  the  replication, 
repair  or  in  a  safe  condition  to  travel  See  also  People  v,  Pontiac  Bank,  iS' 
upon;    nor  has  the  said  company  so  Mich.  538,  for  another  replication  to  a 
kept  the  same  in  good   repair  or  in  a  plea  filed  to  an  information  in  the  nature: 
safe  condition  to  travel  upon;  and  this  of  a  qu3  warranto, 
he  is  ready  to  verify.  1.  This  nply  it  hasad  on  tha  fiMti  of 
Wherefore  he  prays  judgment,  and  State  v.  Pennsylvania,  etc..  Canal  Co., 
that  the  said  Plymouth  Plank  Road  Com-  23   Ohio  St.  125.     The  defendant  had' 
pany   may   be  ousted    and    altogether  pleaded  an  act  of  the  legislature  grant- 
excluded    from    its    corporate    rights,  ing  to  it  the  franchises  named  in  the* 
privileges  and  franchises.  information,  and  the  court  held  that  it 
II.  And    the    said    attorney-general  was  proper  for  the  relator,  in  his  replica- 
further  saith  that  the  said  people  ought  tion,  to  aver  the  cause  of  forfeiture,  and' 
not   to   be   barred    from  having  their  to  pray  for  a  judgment  of  dissolution 
aforesaid  information  against  the  afore-  as  is  set  forth  m  the  form, 
said  Plymouth  Plank  Road  Company,  be-  Bigoinder  to  roplioation  to  plea  to  in- 
cause,  he  says  that  the  said /'^»>( ^<7a</  formation  for  quo  warranto  against  a 
Company,     after     their     incorporation,  railroad  corporation  is  set  out  in  Com. 
mentioned  in  their  said  plea,  did  not  v.  Pittsburg,  etc.,  R.  Co.,  58  Pa.  St.  32. 
and  has  not  so  constructed  its  road  '  as  Upon   the   final   determination  of   the 
to  have  at  least  sixteen  feet  width  of  case  judgment  was  rendered  for  the. 
good  smooth  and  permanent  road,  and  defendants, 
•o  constmcted  as  to  permit  carriages 
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of  March  fSlO^  }^7y  ^^  avers  that  said  act  was  in  conflict  with  the 
provisions  of  the  constitution  of  the  state,  and  therefore  void. 

And  the  relator  also  avers  tbiat  the  defendant  had  failed  to  keep 
its  canal  in  repair  for  a  period  of  more  than  twelve  months  at  one 
time,  both  before  and  after  the  passage  of  the  act  of  March  SO^  iS67^ 
in  violation  of  the  provisions  and  conditions  of  said  act  of  Jataiary 
lOy  iS27y  and  the  act  supplementary  thereto,  and  that,  by  reason 
thereof,  the  defendant  had  ceased  to  be  a  corporation  and  had 
forfeited  its  charter. 

And  the  relator  further  avers  that  the  defendant  has  abandoned 
certain  portions  of  its  canal  and  leased  other  portions  without  legal 
authority  to  do  so,  and  in  violation  of  its  charter,  and  thereby  its 
charter  had  become  forfeited  to  the  State  oi  Ohio. 

Wherefore,  F.  B,  Pondy  as  attorney-general  aforesaid,  asks  judg- 
ment that  the  diarter  of  the  corporation  be  forfeited  and  the  cor- 
poration be  dissolved,  etc. 

F,  B.  Pand^  Attorney-General,  attorney  for  the  plaintiff. 

h.  Judgment  or  Decree.^ 

1.  JndgniMitdiiiolving  wmioUdAted  oor-  A  jvd^ait  danyliig  an  lijimfltioB  in  a 

poration,  as    set   out   in    Ketcham    v,  proceeding  of  this  nature  is  set  cm  in 

Madison,    etc.,   R.   Co.,   ao   led.   260,  Steinberger  v.  Independent  Loan,  etc., 

omitting  formal  parts,  was  as  follows:  Asao.,   84  Md.   625,   which,    omitting 

*'  I.  That  the  said  supposed  contract,  formal  parts,  is  as  follows: 

entered  into    between    the    Board    of  '*  That  the  plaintiffs  are  not  entitled 

Directors  of  the  Peru  and  IndianappUs  to  the  relief  of  a  writ  of  injunction 

Railroad    Company  and   the   Board  of  restraining  and  prohibiting  the  defend- 

Directors  of  the  Madison  and  Indian-  ant,  its  oflficers  and  agents  from  further 

apolis  Railroad  Company^  as  set  forth  in  conducting  its  affairs  and  the  appoint- 

ttie  complaint  herein,  was  and  is  void  ment  of  a  receiver  to  take  charge  of  its 

and  of  no  effect.  affairs  and  a  decree  dissolving  the  de- 

3.  That  said  supposed  contract  be  fendant  corporation,  as  prayed  in  the 
and  is  by  the  court  set  aside  and  bill  of  complaint.  It  appearing,  how- 
annulled  to  all  intents  and  purposes.  ever,  in  the  proceedings  in  Article  XII 

3.  That  the  said  organization  of  the  of  the  by-laws  of  the  defendant  body 
two  companies  called  the  Madison^  corporate  filed  in  the  cause,  that  the 
Indianapolis  and  Peru  Railroad  Com-  plaintiffs,  as  free  shareholders  of  said 
pany  was  and  is  null  and  void,  and  is  body  corporate,  have  the  right  to  with- 
by  the  court  here  dissolved.  draw  therefrom;  it  is  further  adjudged, 

4.  That  the  said  Peru  and  Indianapolis  ordered  and  decreed,  that  the  defendant 
Railroad  Company  and  the  Madison  and  ^2ly  to  each  of  the  plaintiffs  his  or  her 
Indianapolis  Railroad  Company  be  and  proportionate  share  of  the  assets  of  said 
they  are  each  declared  valid  and  exist-  body  corporate,  and  that  this  cause  be 
ing  independent  corporations,  notwith-  referred  to  an  auditor  of  this  court, 
standing  said  contract  of  consolidation,  with  directions  to  state  an  account  from 

5.  It  is  further  ordered,  adjudged  thepleadingandproof  now  in  the  cause, 
and  decreed,  that  any  outstanding  and  such  other  proofs  (if  any)  as  the 
obligations  or  liabilities  of  the  con-  parties  may  produce  before  him,  on 
solidated  organization  which  have  been  giving  the  usual  notice,  showing  the 
fairly  and  honestly  incurred  for  the  proportionate  share  of  each  of  the  plain- 
joint  benefit  of  the  two  companies,  tiffs  in  and  to  the  assets  of  the  defeod- 
parties  to    this  suit,    or    for  the  sole  ant  body  corporate." 

benefit  of  either,  shall  be  settled  and  Deoree  dismiiiliig  infommtion  for  writ 

paid  by  the  said  companies,  respect-  of  quo  warranto  in  Murphy  v.  Farmers' 

ively,  in  proportion  to  the  real  interest  Bank,  20  Pa.  St.  420,  is  as  follQws: 

that  each  has,  or  may  have,  in  such  "And  now  on  4^n7^,i8j^,  this  case 

outstanding  obligations  or  liabilities.' '  having  been  fully  heard,  it  is  considered 
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Fonn  No.  6457. 
(Precedent  in  Frank  v,  Morrison,  58  Md.  425.)* 
Citizem  Nttiional^Bank  of  Baltimore  ^j^  ^^^  ^.^^.^  ^oart  of  Balii. 

ausapeaJieMutuia'Loan  and  Building  {^ZZ^r^ftrv^  iS74. 

Assoaatton  of  BcUttmore  City^  ei  aL  j  j       ^ 

By  and  with  the  consent  of  all  parties  it  is,  this  Jirst  day  of  Decern- 
ber^  187-4,  adjudged,  ordered  and  decreed,  that  Robert  D.  Morrison^ 
George  J,  Appold^  Samuel  Snowden  and  Joseph  Friedenwald  be,  and 
they  are  hereby  appointed  receivers,  with  the  power  and  authority 
to  wind  up  the  affairs  of  the  said  Franklin  Land  and  Loan  Company ^ 
of  Baltimore  City^  in  order  to  make  an  equitable  distribution  of  the 
assets  of  said  company  amongst  its  creditors  and  shareholders. 

And  it  is  further  ordered,  that  the  said  receivers  give  notice  to  all 
persons  having  claims  against  the  said  Franklin  Land  and  Loan  Com" 
pany^  of  Baltimore  City^  to  file  their  claims,  properly  authenticated, 
with  the  Clerk  of  this  Court  on  or  before  the  sixth  day  of  February^ 
i875,  in  two  daily  newspapers  in  the  City  of  Baltimore^  once  a  week, 
for  three  successive  weeks,  before  the  second  day  of  January  next. 

And  it  is  further  ordered,  that  Robert  D,  Morrison^  Esquire,  and 
George  J,  Appold^  Esquire,  the  temporary  receivers,  shall  yield  up 
and  deliver  to  the  said  receivers  all  the  books,  papers,  property, 
assets  and  effects,  of  the  said  corporation  defendant,  in  their  pos- 
session, on  being  reimbursed  and  indemified  for  all  the  moneys 
expended,  and  pecuniary  responsibilities  incurred  by  them  as  such 
receivers. 

And  it  is  further  ordered,  that  the  same  receivers  shall,  (subject  to 

and  adjudged,  that  the  relator,  Michael  receiver  shall  proceed  to  wind  up  the 

Murphy^  has  shown  no  right  or  title  to  affairs  of  the  said    association  —  the 

maintain  the  information  in  the  name  ulterior  object  of  this  decree  being  that 

of  the   Commonwealth  ;    and    that  the  the  property  and  assets  of  the  said  de» 

same  be  and  hereby  is  quashed  and  fendant  shall  be  equitably  distributed 

wholly  taken  for  naught;  and  that  the  among  the  creditors  of  the  said  defend- 

relator  pay  to  the  defendants  their  law-  ant.    And  it  is  further  ordered,  thaty. 

ful  costs  in  this  behalf  expended."  Thomas  Scharf^  the  receiver  aforesaid, 

1.  Deoree  appointing  reeaiver  to  wind  vp  give  notice  to  all  creditors  of  the  said 

a  corporation  is  set  out  in  Hayes  v.  defendant  to  file   their  claims  in  this 

Brotzman,  46  Md.  519,  which,  omitting  cause,  and  upon  the  proof  of  the  same 

the  formal  parts,  is  as  follows:  that  the  said  creditors  be  allowed  their 

**  The  bill  and  answer  in  the  above  distributive  portion  of  the  assets  of  the 

cause  having  been  read  and  considered,  said  defendant.      And   it    is   further 

and  the  same  submitted  for  decree,  it  ordered,  that  the  said /.  JlA^ymAr^^^r/*, 

is  thereupon,  on  this  the  tSth  day  of  receiver  as  aforesaicT,  shall  prosecute 

August^  A.D.*  187/,  by  the  Circuit  Court  and  defend  all  suits  at  law  that  may 

of  Baltimore  City,    adjudged,   ordered  now  be  pending,  or  may  be  hereafter 

and  decreed,  that/.  Thomas  Scharf  be  instituted,  in   which  the  said  defend- 

and  he  is  hereby  appointed  receiver  of  ant  may  be  a  party.    And  it  is  further 

the  South  Ann  Street  Perpetual  Savings  ordered,     that      the     said  J    Thomas 

Association  of  Baltimore  City,  and  that  Scharf,  the  receiver  aforesaid,  before 

the  said  association  turn  over  to  the  he  enters  upon  the  discharge  of  the 

said    receiver    all  its    books,   papers,  duties  of  the  said  receiver,  shall  give 

promissory*  notes,  writing  obligations,  the  usual  bond  in  the  penalty  of  Jive 

choses    in    action,  claims,    demands,  thousand  dollars,  for  the  faithful  per- 

property  and  assets,  and  that  the  said  formance  of  his  duties  as  said  receiver." 
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the  order  of  this  Court,)  nave  the  power  to  sell  the  property  of  said 
corporation  defendant,  and  make  all  collections  of  outstanding 
indebtedness,  and  shall  have  the  power  to  institute  all  such  proceed- 
ings at  law  and  in  equity,  as  may  be  necessary  for  the  purpose  of 
enforcing  the  rights  of  said  defendant  corporation,  subject  to  the 
direction  of  this  court 

And  it  is  further  ordered,  that  before  the  said  Robert  D,  Morrison^ 
George  /,  Appold^  Samuel  Snowden^  and  Joseph  Friedenwald  proceed 
to  act  as  receivers  by  virtue  of  this  decree,  they  shall  each  give  bond 
CO  the  state  of  Maryland  in  the  penalty  oione  hundred  thousand  dollars, 
with  surety  or  sureties  to  be  approved  by  this  Court,  and  conditioned 
for  the  faithful  performance  of  the  trust  reposed  in  him  by  this 
decree,  or  which  may  be  reposed  in  him  by  any  future  decree  or 
order  in  the  premises. 

Campbell  W.  Pinkney, 

Form  No.  6458.' 

[At  a  Trial  Term  of  the  Superior  Court  of  Buffalo,  held  at  the  City 
and  County  Hall,  in  the  City  of  Buffalo,  New  York,  on  tht  fourteenth 
dsiy  of  April,  iS90.]^ 
Present,  Hon.  Edward  IV.  Hatch,  Judge  presiding. 

1.  Thif   Jndgmant  it  oopiad  from  the  that  said  Prentiss  Lumber  Company  and 

noord  in  People  v,  Buffalo  Scone,  etc.,  its  proper  officers  assign,  transfer  and 

Co.,  131  N.  Y.  140.  deliver  over  to  said  receiver,  on  oatn, 

Order  Appointing  Seeeiver,  ete. — MichU  under  direction  of  the  court  or  the  j udge 

gan,  —  InTut'nbuUtr.  Prentiss  Lumber  thereof,  all  and  singular  the  propcrtyi 

Co.,  55  Mich.  387,  in  a  creditor's  suit  to  real  and  personal,  of  or  belongri^^  ^^ 

wind  up  an  insolvent  corporation,  the  said  corporation,  said  defendant  ana 

following  order  was  made:  the  said  Prentiss  Lumber  Comp^^y'^j" 

**  The  motion  for  the  appointment  of  officers  and  agents,  forthwith  surretide 

a  receiver  in  this  cause  having  come  and  deliver  to  said   receiver    aU   ^ 

on  to  be  heard,  and  solicitors  for  the  assets,     materials,    tools,    mactiinci^ 

respective  parties  having  been   heard  fixtures,  effects,  and  property  of  ^^^ 

thereon,  now,  on  motion  of  Turnbull  description,   nature  or  kind  of   ^^"^^ 

&•  Dafoe^  solicitors  for  the  complain-  longing  to  said  Prentiss  Lumber   ^^  ' 

ant,    it  is  ordered   by  the  court  that  pany\  and  also  all  money,  draf^   ^  > 

Charles  £,  Greety  be,  and  he  is  hereby,  bills  of  exchange,  checks  or  othC  *  " 

appointed  receiver  of  all  the  property,  dence  of  indebtedness  due  and   ^^   | 

equitable   interests,   things    in    action  to  said  Prentiss  Lumber  Comp^^"  ^ 

and  effects  of    said  Prentiss    Lumber  well   all   books  of  account,  hoo»s 

Company^    a    corporation,   one   of   the  record   of  said  corporation,   ^'^^^^^oi 

above  named  defendants,  belonging  or  deeds,  bonds,  mortgages,  c^^'ti^^^^^^ry 

in  any  way  appertaining  to  said  defend-  stock,  vouchers   and  papers  <^^  .^  ^  ta 

ant  (said  corporation)  at  the  time  of  the  nature  and    descripdon   belon^^^^.^^^ 

commencement  of  this  suit,  to  wit,  on  said  corporation,  and  that  said  rec^'  ^^^ 

the   2d    day   of  February^    A.   D.    1^84  or  either  or  any  of  the  parties    *^     ^^ 

(except  such   as   are  exempt   by  law  cause,  have  leave  to  apply  to  tb^  ^her 

under  the  statutes  of  this  state,  if  any),  from   time  to   time  for  such     ^***^\** 

and  vested   with    all  the    rights    and  orderor  direction  as  may  be  nece^^^  ^as 
powers  of  a  receiver  in  chancery,  upon        8.  The  superior  oout  of  BniDi'l?  ^.^^ 

the  filing  with  the  register  of  this  court  been  abolished,   and  the   jurid^^^^  ^he 

a  bond  for  the  faithful  performance  of  formerly  possessed  by  it  vested    3^ao5)t. 

his  duties  as  such  in  the  penal  sum  of  supreme  court.     N.   Y.  Const.    (^^^'^  *" 

Jive  thousand  dollars,  and  the  approval  art.  6,  g  5. 
by  this  court.     And  it  is  further  ordered 
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The  People  of  the  State  of  New  York  \ 

against  >  Judgment 

The  Buffalo  Stone  and  Cement  Company.  ) 

This  cause  having  been  duly  reached  on  the  calendar  in  its  regular 
order  at  a  Trial  Term  of  this  court,  before  the  Hon.  Edward  W. 
Hatch^  one  of  the  judges  thereof,  on  the  twenty-first  day  oi  fanuary^ 
iS90^  and  a  jury  trial  of  this  action  having  been  waived  in  open  court 
by  the  counsel  of  the  respective  parties  therein ;  and  the  case  having 
been  tried  before  court,  and  the  decision  of  said  judge  having  been 
filed  with  the  clerk  of  this  court  on  the  fourteenth  day  of  April,  iS90y 
in  which  he  decides  judgment  among  other  things  that  the  plaintiff  is 
entitled  to  judgment,  dissolving  the  defendant  corporation  with 
costs;  and  the  costs  of  the  plaintiff  having  been  adjusted  at  one  hun- 
dred and  sixteen  dollars  and  sixty-one  cents  (^116.61}. 

Now  on  motion  of  Strong  &*  Brendel,  of  counsel  for  plaintiff,  it  is 
adjudged  that  the  charter  of  the  defendant  the  Buffalo  Stone  and 
Cement  Company  be,  and  the  same  hereby  is,  dissolved,  and  the  rights, 
privileges  and  franchises  of  said  defendant  are  hereby  declared 
forfeited. 

It  is  further  adjudged,  that  a  receiver  of  the  property  and  effects 
of  the  defendant  be  appointed  with  all  the  power  and  authority  con- 
ferred by  law,  and  subject  to  all  the  duties  and  liabilities  imposed 
upon  receivers  in  such  cases. 

It  is  further  adjudged,  that  the  defendant,  its  trustees,  directors, 
managers  and  other  officers  be  forever  restrained  from  collecting 
and  receiving  any  debt  or  demand,  and  from  paying  out  or  in  any 
way  transferring  or  delivering  to  any  person,  any  money,  stock, 
property,  or  effects  of  the  said  corporation  and  from  exercising  any 
of  the  corporate  rights,  franchises  or  privileges  of  the  corporation. 

It  is  further  adjudged,  that  the  plaintiff  recover  of  the  defendant 
the  sum  of  $116.61,  adjusted  as  costs  in  this  action. 

Judgment  signed  this  fourteenth  day  oiAprily  iS90, 

Moses  Shire,  Clerk. 

Form  No.  6459.^ 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  JYew  York, 
held  at  the  County  Court-house,  in  the  City  of  JYew  Yorh,  on  the 
thirty-first  day  of  fanuary,  iS8p. 

Present,  Hon.  George  C.  Barrett,  Justice. 

The  People  of  the  State  of  New  York\ 

The  North  River  Sugar  Refining     \  J"<*fi:™«n^ 
Company.  J 

The  summons  and  complaint  in  this  action  having  been  duly  served 
on  the  defendant,  and  said  defendant  having  served  its  answer  herein, 
and  the  issues  in  said  action  having  been  tried  at  a  Trial  Term  of  this 
court  at  the  court-house  m  the  city  of  Neiv  York,  on  the  fourteenth  day 
of  November,  1Z88,  before  Mr.  Justice  Barrett  and  a  jury,  and  at  the 

1.  Thif  jttdgBint  it  ooptod  from  tht  rtoord  in  People  v.  North  River  Sugar 
Refining  Company,  lai  N.  Y.  582. 
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close  of  the  evidence  the  said  plaintiffs  having  moved  the  court  to 
direct  a  verdict  for  the  plaintiffs,  and  the  said  defendant  having 
moved  the  court  to  direct  a  verdict  for  the  defendant,  and  the  said 
court  having  denied  said  motion  of  the  defendant  and  granted 
said  motion  of  the  plaintiffs,  and  the  jury  under  the  direction  of  the 
court  having  rendered  a  verdict  in  favor  of  the  plaintiffs,  and  a  motion 
for  judgment  now  coming  on  to  be  heard; 

Now,  upon  reading  and  filing  said  summons  and  complaint,  the 
answer  and  the  verdict  aforesaid,  and  on  motion  of  Charles  F.  Tabor^ 
attorney-general,  after  hearing  Mr. ,  counsel  for  the  defendant, 

It  is  adjudged  and  decreed  that  the  defendant  has  offended  against 
the  provisions  of  the  act  under  which  it  was  created  and  has  violated 
provisions  of  law  whereby  it  has  forfeited  its  charter  and  become 
liable  to  be  dissolved  by  abuse  of  its  power. 

And  it  is  further  adjudged  and  decreed  that  the  said  defendant, 
The  North  River  Sugar  Refining  Company^  be  and  the  same  is  hereby 
dissolved,  and  its  corporate  rights,  privileges  and  franchises  forfeited 
to  the  people  of  the  state  of  New  York, 

And  it  is  further  adjudged  and  decreed  that  the  said  defendant, 
The  North  River  Sugar  Refining  Company^  its  trustees,  directors,  man- 
agers and  other  officers,  attorneys  and  agents,  be,  and  each  of  them 
hereby  is,  forever  restrained  and  enjoined  from  exercising  any  of  the 
corporate  franchises,  powers,  rights  or  privileges  of  the  defendant, 
and  from  collecting  or  receiving  any  debts  or  demands  belonging  to 
or  held  by  the  defendant,  and  from  paying  out  or  in  any  manner  in- 
terfering with,  transferring  or  delivering  to  any  person,  any  of  the 
deposits,  moneys,  securities,  property  or  effects  of  the  said  defendant 
or  held  by  it. 

It  is  further  adjudged  and  decreed  that  Henry  Winihrop  Gray^  Esq., 
of  the  city  oiNew  York,  be  and  he  is  hereby  appointed  receiver  of 
all  the  property,  real  and  personal,  things  in  action  and  effects,  of 
the  said  corporation.  The  North  River  Sugar  Refining  Compar^i  ^^^^ 
by  and  vested  in  it  or  in  or  to  which  it  may  be  in  anywise  interested 
or  entitled  with  the  usual  powers  and  duties  enjoyed  and  exercised 
by  receivers  according  to  the  practice  of  this  court  and  of  the  statutes 
in  such  cases  made  and  provided. 

It  is  also  adjudged  and  decreed  that,  before  entering  upon  the  duties 
of  his  trust,  such  receiver  execute  and  file  with  the  clerk  of  Nf^  ^^^^ 
county  a  bond,  with  at  least  two  sufficient  sureties  to  the  people  of 
the  state  of  New  York,  in  the  penal  sum  of  one  hundred  thousand m- 
lars,  conditioned  for  the  faithful  discharge  by  said  receiver  of  the 
duties  of  his  trust;  such  bond  to  be  approved  as  to  its  sufficiency, 
form  and  manner  of  execution  by  a  justice  of  the  Supreme  court 
Upon  the  filing  of  such  bond  thus  approved,  the  said  receiver  is  au- 
thorized and  directed  to  take  possession  of  and  sequestrate  the  prop- 
erty, things  in  action  and  effects,  real  and  personal,  of  the  defendant 
herein,  and  to  take  and  hold  all  property  held  by  or  in  possession  of 
said  defendant  corporation  and  to  secure  and  reduce  to  possession  all 
property  to  which  said  corporation  may  be  entitled;  that  an  account 
of  the  assets  and  property  ^nd  debts  and  liabilities  of  said  defendant 
be  taken,  and  that  the  property  of  such  defendant  be  distributed 
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among  its  stockholders  or  persons  lawfully  entitled  thereto,  and  fair 
and  honest  creditors  in  the  order  and  proportions  prescribed  by  law 
in  case  of  the  voluntary  dissolution  of  a  corporation. 

It  is  further  adjudged  and  decreed  that  such  further  application 
may  be  made  to  this  court  under  the  provisions  of  this  decree  or 
order  as  the  receiver  may  be  advised  is  proper  and  necessary  for 
his  instruction  in  the  management  and  conduct  of  his  trust. 

It  is  further  adjudged  and  decreed  that  no  application  shall  be 
made  to  any  court  against  the  receiver  relative  to  or  in  any  way 
connected  with  the  duties  of  said  receiver,  or  the  funds  or  assets 
of  the  defendant  above  mentioned,  or  their  transfer,  sale  or  delivery, 
unless  at  least  five  days*  notice  of  such  application  be  first  given  to 
said  receiver  and  to  the  attorney-general  of  the  state  of  New  York 
and  the  defendant's  attorney. 

It  is  further  adjudged  and  decreed  that  said  receiver  proceed 
according  to  law  to  convert  into  money  all  the  property  and  assets 
held  or  owned  by  said  defendant  or  to  which  said  defendant  may  be 
in  anywise  entitled,  and  forthwith  upon  receiving  such  money  he 
shall  deposit  the  same  in  the  United  States  Trust  Compare  of  the  city 
of  New  York  to  the  credit  of  said  receiver,  to  be  held  by  him  subject 
to  the  further  order  of  the  court,  and  said  money  so  deposited  as 
aforesaid  with  said  Trust  Company  shall  not  be  delivered  over  by  it, 
unless  the  check,  draft  or  demand  therefor  be  accompanied  with  a 
certified  copy  of  an  order  of  this  court  directing  such  payment;  such 
order  to  be  made  only  on  notice  to  the  attorney-general  and  the 
defendant's  attorney. 

And  it  is  further  adjudged  that  the  plaintiffs,  the  people  of  the 
state  of  New  York^  recover  of  the  defendant.  The  North  River  Sugar 
Refining  Company y  the  sum  of  ninety-three  dollars  and  fourteen  cents 
costs  and  disbursements  of  this  action,  which  said  sum  the  said 
receiver  is  hereby  directed  to  pay  to  the  attorney-general. 

Edward  F.  Reilly^  Clerk. 

2.  Proceedingrs  for  Voluntary  Dissolution.^ 

1.  YoltiBtary  disioliition  of  a  corpora-  Idaho,  —  Rev.  Stat.  (1887),  g  5186  et 

tion  may  be  accomplished  as  provided  seq. 

by    statute.     Consult    the     foUowing  Illinois,  —  Starr    &    C.    Anno.   Stat, 

statutory  provisions:  (1896),  p.  1028,  par.  soetseq. 

Alabama.  —  Civ.  Code  (1886),  §  1683  Iowa.  —  Code  (1897),  §  1617. 

et  seq.  Kansas.  —  i  Gen.  StaL  (1897),  p.  700, 

Arizona.  —  Rev.  Stat.  (1887),  §  239.  §  45  et  seq. 

Arkansas. -S^JxA,  &  H.  Dig.  (1894),  Kentucky.  — ^\2X.  (1894),  §  561. 

§  1429  et  seq.  Maryland.  —  Pub.  Gen.  Laws  (1888), 

California.  — Q^odit  Civ.  Proc.  (1897).  p.  388,  §  265. 

§  1227  et  seq.  Massachusetts,  —  Pub.  Stat.  (1882),  p. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  569,  §  40  et  seq. 

§  497.  §  619  et  seq.,  §  640;  Laws  (189X),  Michigan.  —  How.  Anno.  Stot.  (1882), 

p.  95.  %Zin^etseq. 

Connecticut.  —  Gen.  Stat.  (1888),  §  1942  Minnesota.  —  Stat.  (1894),  §  3430. 

etseq.;  Laws  (1893),  p.  224.  Missouri.  —  Rev.  Stat.  (1889),  §  2513 

Delaware. —  17  Laws,  c.  147  (Rev.  Stat,  et  seq, 

(1893),  c.  70).  Montana.  —  Code  Civ.  Proc.  (1895),  g 

Florida.  —  Rev.  Stat.  (1892),  §  2154  et  2190  etseq. 

seq.  Nevada,  —  Gen.  Stat.  (1885),  §  822  // 

Georgia.  —  2  Code  ( 1895),  §  1879  ^'  J^^-  '^9* 
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a.  PetitioiL' 

Form  No.  6460.* 


Petition. 


Court  of  Comnum  PUas^  for  the  City  and  County  of  New  York. 

In  the  matter  of  the  application  of  the  trustees ' 

of  the  corporation  called  I 

Importers  and  Grocers*  Exchange  of  New  York  ( 

for  a  Voluntary  Dissolution.  J 

To  the  Court  of  Common  Pleas  for  the  City  and  County  of  New 
York: 

The  petition  of  Henry  F,  Hitchy  Ira  Bursley^  Moses  G.  Wanm, 
Thomas  T,  Barr^  Lems  W,  Minfordy  James  C,  Russell^  Henry  Henii^ 
Osgood  Welshy  Benjamin  C,  Arnold^  as  trustees  of  the  ImpotUrs  and 
Grocers*  Exchange  of  New  York^  respectfully  shows: 

First.  That  the  said  Importers  and  Grocers*  Exchange  of  New  York 
is  a  corporation  created  by  and  under  the  laws  of  the  state  of  New 
Yorky  having  been  incorporated  under  the  provisions  of  the  act 
•entitled  "  An  Act  to  provide  for  the  incorporation  of  Exchanges  or 
Boards  of  Trade,"  passed  May  3, 1877,  and  its  principal  office  is  located 
at  No.  107  Water  street,  in  the  city  of  New  York^  in  the  county  of 
New  York. 

Second.  That  your  petitioners  are  a  majority  of  all  the  trustees 
having  the  management  of  the  concerns  of  said  corporation,  and  hold 
and  own  most  of  the  capital  stock  thereof.  That  the  said  Henry  F. 
Hitch  is  president  and  Samuel  C  Burdick  is  treasurer  of  the  Exchat^i- 
That  the  full  board  of  said  trustees  consists  of  fifteen  members. 
That  the  names  and  residences  of  all  such  trustees  who  do  not  unite 

New  Hampshire,  —  Pub.  Stat.  (1891),  See  also  list  of  sututes  cited  ^^^ 

t:.  147,  S  10.  note  i.  p.  527. 

New  Mexico,  —  Comp.  L.  (1884),  §  211.  1.  Por  fnnnal  parte  of  petitions  ot  »» 

New  York,  —  Birds.  Rev.  Stat.  (1896),  character  consult  the  title  Pktitioks. 

p.  678,  §  97  et  seq.  %,  Thii   petition   is   oopitd  &«»  ^ 

North  Carolina.  —  Code  (1883),  §  694.  TMord   in    Matter  of    Importers,  ctc.i 

North  Dakota,  —  Rev.  Codes  (1895),  Exch.,   132  N.   Y.  ai2.  which  was  m 

^  2912.  special  proceeding  to  dissolve  acorpoj»- 

Ohio,  —  Bates*  Anno.  Stat.  (1897),  §  lion  under  the  New  York  Code  of  Civu 

5651  etseq.  Procedure,  §§  2419-32.      The  court  01 

Oklahoma,  —  Stat.  (1893),  g  968  et  sea,  appeals  aflSrmed  an  order  of  the  %'^^^ 

Oregon.  —  Hill's  Anno.  Laws  (1893),  term  of  the  supreme  court  reversing  a 

%  3235.  order  of  the  court  of  common  pl^?  ^ 

Pennsylvania,  —  Bright.     Pur.     Dig.  New  York  city  denying  the  applicawo"' 

(1894),  p.  426,  $  115  et  seq,  holding  that  a  corporation  org^^^^fr 

South  Dakota, -^Dak.   Comp.   Laws  under  the  act  of  1887  (N.  Y.  Laws (iW7/« 

(1887),  §  2938  et  seq,  c.  228),  providing  for  the  organi**"^ 

C/tah,  —  Rev.  Stat.  (1898),  §  3661  et  of  exchanges  or  boards  of  ^^^'^1 

jeq,  be  dissolved  by  the  court  upon  ^^^.P^^J 

Vermont,  —  Stot,    (1894),   g  3735,   et  tion  and  consent  of  a  large  ft^^P^^^ 

its  trustees  and  members,  when  »i^  ^ 


%  56,  fact  that  the  corporation  is  solv^^^^ 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat,     a  minority  of  the  trustees  and  tofi^ 
{1889),  §  1788,  //  seq,  oppose  the  dissolution. 
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in  this  petition  are  as  follows  {nanus  and  residences  of  trustees)?- 

Third.  That  the  nature  of  the  business  and  the  objects  for  which 
said  corporation  was  formed  are  {nature  and  objects  of  corporation)?^ 

Fourth.  That  the  said  Exchange  has  already  outlived  its  usefulness; 
that  as  early  in  its  existence  as  the  year  i8^J,  and  after  twoytdss 
of  business,  a  petition  was  presented  to  the  trustees  by  the  mem- 
bers of  said  Exchange  asking  them  to  wind  up  the  corporation  and 
procure  its  dissolution  for  the  reason  that  it  was  of  no  real  benefit  to 
its  members.  That  such  petition  was  signed  by  one  hundred  and  ninety 
out  of  a  total  membership  of  about  two  hundred  and  twenty.  That  at 
that  time  the  trustees  deemed  it  best  to  continue  business  for  some 
time  longer,  in  the  hope  that  by  amendment  of  rules  and  regulations 
then  suggested  by  nonpetitioning  members  the  Exchange  might 
still  be  made  to  serve  the  purpose  of  its  creation ;  but  it  has  been 
found  that,  aside  from  making  an  unreliable  daily  quotation  of  the 
price  of  tea,  and  giving  the  number  of  tons  of  the  receipts  and  stock 
of  tea  and  sugar,  it  furnishes  no  information  of  any  value.  The  daily 
circular  was  omitted  for  eighteen  months  and  has  only  recently  been 
revived  by  a  few  personally  interested. 

That  the  Exchange  room  is  not  attended  from  day  to  day  by  more 
than  two  or  three  members.  That  a  young  man  is  kept  in  attendance, 
who,  at  the  instance  of  a  few  men  engaged  in  the  tea  trade,  writes  up 
a  few  figures  on  the  blackboard  and  sends  out  a  daily  circular  of 
prices  based  thereon.  This  was  also  omitted  for  eighteen  months, 
but  has  been  revived  as  above  stated.  That  the  trust  fund  of  the 
Exchange  has  continued  to  increase  from  annual  interest  but  no  new 
membership  tickets  are  sold.  That  the  price  or  value  of  seats  or 
privileges  of  the  floor  has  receded  from  seven  hundred  and  fifty  dollars 
to  two  hundred  dollars  each.  That  aside  from  a  very  few,  no  interest 
is  manifested  by  members  in  the  affairs  of  the  Exchange,  That  the 
meeting  or  Exchange  room  has  been  removed  from  time  to  time  to 
smaller  quarters  until  at  present  one  small  room  at  No.  107  Water 
street,  located  on  the  third  floor  of  the  building,  divided  by  a  panel 
partition  is  found  to  be  more  than  ample  accommodation  for  the  few 
who  ever  go  there,  and  the  rental  of  said  room  is  the  sum  of  three 
hundred  dollars  per  annum. 

1.  Th«   DamM   and  mldenoM  of  the  "To  foster   trade   and   commerce  in 

tmsteea  not  uniting  in  the  petition  were  groceries  and  East  Indian  and  South 

as  follows:  **  Charles  G.  Boardman^  re-  American   products;    to    protect '  such 

siding  at  los  East  Fifty-seventh  street,  trade  from  unjust  or  unlawful  exac- 

New  York  City,  Henry  E,  Hawley^  re-  tions;  to  reform  abuses  in  such  trade; 

siding  at  i6  West  Thirty-third  street,  to  diffuse  accurate  information  and  to 

New   York  City,  Fred.   A,  Mead,  Jr.^  produce   uniformity  and  certainty  In 

residing  at  /   West  Fifty-sixth  street;  the  customs  and  usages  of  the  trade  In 

Charles  W.  Beebe,  residence  not  known,  said  merchandise;  to  settle  differences 

but  doing  business  at  ijo  Water  street,  between  the  members  of  said  corpora- 

New    York  City,  Joachim  J,   Francke,  tion  arising  out  of  the  trade  in  said 

residing  in  Havana,  Cuba,  and  Everett  merchandise  and  to  promote  a  more 

Freutar,    residing    at    New    Brighton,  friendly  intercourse  between  merchants 

Staten  Island^  engaged  in  said  trade;  and  generally 

S.  Tha  natiin  of  the  bufiiiMi  and  ob-  to  increase  the  facilities  for  conducting 

Joeti  for  which    the    corporation  was  the  trade  in  groceries  and  East  Indian 

formed,  as  referred  to  in  the  text,  were  and  South  American  products.*' 
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That  the  members  of  said  Exchange  number  about  two  hundred  ani 
fifteen^  and  the  sale  of  membership  tickets  or  certificates  from 
time  to  time  has  accumulated  a  trust  fund  now  amounting  to 
upwards  of  sixty  thousand  dollars^  in  the  distribution  of  which  all  mem- 
bers and  stockholders  are  interested. 

That  the  great  majority  of  all  the  members  are  still  desirous  of 
having  the  corporation  dissolved,  and  to  further  their  wishes,  your 
petitioners,  being  a  majority  of  the  trustees,  favoring  such  action,  and 
believing  it  beneficial  to  the  interest  of  the  stockholders  and  mem- 
bers, therefore  file  this  their  petition  accordingly,  to  procure  a  volun- 
tary dissolution  of  said  corporation  and  the  suitable  distribution  of 
its  trust  fund  to  those  entitled  thereto. 

Fifth.  That  the  schedule  hereto  annexed  states,  so  far  as  your 
petitioners  know,  or  have  the  means  of  knowing  (substance  of 
schedule)?- 

Sixth.  There  is  no  stock  remaining  unissued  or  unpaid. 

Seventh.  That  no  other  application  has  been  made  for  the  order 
herewith  applied  for. 

Wherefore,  your  petitioners  pray  for  a  final  order  dissolving  said 
corporation  and  appointing  a  receiver  of  its  property,  to  wind  up  its 
affairs  and  distribute  its  assets  to  those  entitled  thereto  and  for 
such  other  relief  as  may  be  just 

Dated  iWw  York,  May  2,  iS87. 

(Signatures  of  Petitioners) 
Hascall,  Clarke  &*  Vander  Poel, 
Attorneys  for  Petitioners,  71  Broadway^  N,  Y,  City. 

(^Schedule  annexed,) 

lVerification,y 

FonnNo«  6461.* 

In  the  Superior  Court  of  the  City  and  County  of  Sati  Frandsco^ 
State  of  CcUtfornia. 

1.  Sohodnle  nfiimd  to  in  the  toxt  made  of  all  the  property  of  the  corporation, 

statements  showiag  the  following:  and  of  all  the   books,   vouchers  and 

"  1st.  A  full  and  true  account  of  all  securities  relating  thereto, 
the  creditors  of  the  corporation,  and  of       6th.  A    statement    of    each  iacaffl- 

all    unsatisfied    engagements    entered  brance  upon  the  property  of  the  corpo- 

into  by  and  subsisting  against  the  cor*  ration  by  mortgage,  judgment,  pledge 

poration.  or  otherwise. 

id.  A  statement  of  the  name  and        7th.  A  full,  just  and  true  account  of 

place  of  residence  of  each  creditor,  and  the  capital  stock  of  the  corporation, 

of  each  person  with  whom  such  an  en-  specifying   the    name  of   each  stock- 

gagement  was  made,  and  to  whom  it  holder;  his  residence,  if  it  is  known,  or 

is  to  be  performed,  if  known;  or,  if  if  it  is  not  known,  stating  that  fact; 

either  is  not  known,  a  statement  of  the  number  of   shares    belonging  to 

that  fact.  him;    the  amount    paid   in  upon  his 

3d.  A  statement  of  the  sum  owing  to  share;  and  the  amount  still  due  there- 
each  creditor,  or  other  person  specified  upon.  Also,  the  names  and  residence 
in  the  last  subdivision,  and  the  nature  of  of  all  members,  if  known;  or  if  it  is 
each  debt,  demand  or  other  engagement,  not  known,  stating  that  fact.'* 

4th.  A  statement  of  the  true  cause        2.  Consult  the  title  Verifications. 
and  consideration  of  the  indebtedness        8.  California, — Code  Civ.   Proc,  ^ 

to  each  creditor.  1228-1230.    See  also  list  of  statutes  cited 

5th.  A  full,  just  and  true  inventory  supra^  note  i,  p.  735. 
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In  the  matter  of  the  application  of  the    ) 

Stiibot  Carriage  Company^  V  Petition  for  Dissolution, 

a  corporation,  for  Voluntary  Dissolution.  ) 

To  the  Honorable  Superior  Court  of  the  City  and  County  of  San 
Francisco^  in  the  State  of  California. 
The  petition  of  the  Stabot  Carriage  Company^  corporation  aforesaid, 
represents  and  states: 

I.  (Like  first  paragraph  in  Form  No,  SJiBO,) 

II.  That  at  a  meeting  of  the  stockholders  and  members  of  the  said 
corjwration,  the  said  Stabot  Carriage  Company^  called  for  that  pur- 
pose, the  dissolution  of  the  corporation  was  resolved  upon  by  a  two- 
thirds  vote  of  the  stockholders  of  said  corporation. 

III.  That  all  claims  and  demands  against  the  said  corporation,  the 
said  Stabot  Carriage  Company^  have  been  satisfied  and  discharged. 

IV.  That  the  total  number  of  shares  of  the  capital  stock  of  said 
corporation  is  five  thousand  (6fi00),  That  four  thousand  five  hundred 
and  fifty  shares  of  the  said  capital  stock  of  said  corporation  was  duly 
represented  at  said  meeting  called  as  aforesaid,  at  the  office  of  said 
company,  in  said  city  and  county,  for  the  purpose  of  the  dissolution 
of  said  corporation,  on  the  first  day  of  May^  i8P7,  and  that  the  vote 
of  all  the  stockholders  at  said  meeting  was  as  follows:  Four  thousand 
five  hundred  and  fifty  shares  represented  by  stockholders  as  aforesaid, 
were  for  dissolution. 

V.  That  the  board  of  directors  or  trustees  of  said  corporation  con- 
sist oifive^  all  stockholders  thereof,  and  residents  of  said  city  and 
county  of  San  Francisco^  and  their  names  are  as  follows:  Z.  P.  Stan- 
fordy  Marcus  Heit^  Fisher  Marshy  D,  B.  Field  and  /,  M,  Putner^  and 
that  said  persons  so  named  as  trustees  aforesaid,  have  had  the  sole 
management  of  the  affairs  of  said  corporation  for  one  year  next  pre- 
ceding this  application,  and  are  now  such  managers. 

Wherefore,  your  petitioners  pray  that  your  honor  will  order  this 
petition  to  be  filed  with  the  clerk  of  this  court,  and  that  the  clerk 
give  notice  of  the  nature  of  this  application,  not  less  than  thirty  nor 
more  th^jx  fifty  days,  and  of  the  time  and  place  of  hearing  the  same, 
by  publication  in  some  newspaper  published  in  the  city  and  county 
of  San  Francisco.  That  after  the  time  of  publication  has  expired 
your  honor  may,  upon  five  days'  notice  to  any  persons  who  have  filed 
objections  within  the  time  prescribed  by  section  1231  of  the  Code  of 
Civil  Procedure,  or  without  notice  if  no  objections  have  been  filed, 
proceed  to  hear  and  determine  this  application,  and  after  hearing, 
adjudge  and  declare  said  corporation  dissolved  in  accordance  with 
the  law  in  such  cases  made  and  provided. 

(Signatures  of  the  majority  of  the  board  of  trustees^  directors^  or  officers 
having  tfu  management  of  the  affairs  of  corporation, ) 

(  Verification.  Y 

l>.  Order  to  Show  Cause. 

Form  No.  6462.* 

1.  Consult  the  title  Verifications.  Vor  the  fDmud  ptrto  of  orders  to  show 

%.  New    York.  —  Birds.    Rev.    Stat,  cause,  generally,  consult  the  title  Or- 

(1896),  p.  678,  §  97  et  seq.    See  also  list  of  dbrs  and  Rules  to  Show  Cause. 

statutes  cited  supra ^  note  i,  p.  735. 
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r  Title  of  court  as  in  Form  No.  6Jfi7. ) 
\Title  of  cause  as  in  Form  No,  6460.) 

On  reading  and  filing  the  petition  of  Henry  F.  Hitch  and  (naming 
other  trustees)^  of  the  Importers  and  Grocers*  Exchange  of  New  York^  ^ 
corporation  created  under  the  laws  of  the  state  of  Neuf  York,  whose 
principal  office  and  place  of  business  is  located  at  107  Water  street 
in  the  city  of  New  Yorky  in  the  county  of  New  Yorky  state  of  Neio 
Yorky  and  also  the  schedule  to  said  petition  annexed,  which  said  peti- 
tion and  schedule  were  duly  verified  by  the  petitioners  on  the  secmd 
day  oiMay^  iZ87y  and  Messrs.  Hascall^  Clarke  and  Vander  Poely  attor- 
neys for  petitioners,  having  appeared  herein  on  motion  of  said  counsel, 
it  is 

Ordered,  That  all  persons  interested  in  the  said  corporation,  the 
said  Importers  and  Grocers'  Exchange  of  New  York^  be  and  appear 
before  this  court  at  the  county  court-house  in  the  city  of  New  York^  in 
the  said  county  of  New  York,  on  thtjifth  day  of  March,  i8^7,  to  show 
cause  why  the  said  corporation,  the  said  Importers  and  Grocers'  Ex- 
change of  New  Yorky  should  not  be  dissolved. 

And  it  is  further  ordered  that  a  copy  of  this  order  be  published  at 
least  once  in  each  week  of  three  weeks  preceding  the  said  fifth 
day  of  Marchy  iS87y  in  the  New  York  JourncU  and  Advertiser  and  the 
New  York  Times,  newspapers  published  in  the  city  of  New  York,  in 
the  county  of  New  York,  in  the  state  oiNew  York,  wherein  this  order 
is  entered. 

Edward  JV.  Hatch,  Justice  Supreme  Court 

e.  Order  Fixing  Time  and  Plaee  of  Hearing  Petition. 

Form  No.  6463.> 

(^Title  of  court  and  cause  )  Order  for  notice  of  Application  for  Volun- 
as  in  Form  No.  6461.)  \     tary  Dissolution. 

On  reading  the  petition  for  voluntary  dissolution,  heretofore  filed 
in  this  court,  of  the  Stabot  Carriage  Company,  a  corporation,  which 
said  petition  prayed  among  other  things  for  the  fixing  of  a  time  and 
place  by  this  court  for  the  hearing  of  said  petition  and  for  a  direc- 
tion to  the  clerk  of  the  Superior  Court  ordering  him  to  publish  a  notice 
thereof  and  of  the  nature  of  said  application,  and  Oliver  Ellsworth, 
attorney  for  said  corporation,  the  Stabot  Carriage  Company,  having 
appeared  in  behalf  of  the  petitioners,  it  is  now  ordered  that  the  said 
petition  be  filed  with  the  clerk  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  ^nd  that  on  Friday,  the  twelfth  day  of 
November,  iS97,  at  ten  o'clock  in  the/j7r^noon  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the  court-room  of  this  court 
in  the  new  City  Hall  in  the  city  and  county  of  San  Francisco,  state  of 
California,  the  said  petition  shall  be  heard,  and  that  the  said  clerk  of  the 
said  Superior  Court  of  the  city  and  county  of  San  Francisco  be  and  he  is 
hereby  ordered  to  publish  a  notice  of  said  petition  and  of  the  general 

1.  California  Code  Civ.  Proc.,  g  1230.        Vor  the  fennftl  parte  of  orders,  gener- 
See  also  list  of  statutes  cited  supra,    ally,  consult  the  title  Orders. 
note  I,  p.  735. 
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nature  of  said  application  not  less  than  thirty  nor  more  than  fifty 
days  preceding  the  said  twelfth  day  of  November ^  i897,  in  the  San 
Francisco  Examinery  a  daily  newspaper  published  daily  in  the  said 
city  and  county  of  San  Francisco, 

Charles  W.  Slack,  Judge. 
Dated  at  San  Francisco,  tYit  fifteenth  day  of  September,  18^7. 

d.  Clerk's  Notice  of  Time  and  Plaee  of  Hearing  Petition. 

Form  No.  6464J 

{Title  of  court  and  cause )  'Sotice  of  Application  for  Voluntary  Dis- 
as  in  Form  No.  SJfil.)   J  solution. 

Please  take  notice  that  the  said  corporation,  the  Stabot  Carriage 
Company,  formed  under  and  by  virtue  of  the  laws  of  the  state  of 
California,  did  on  the  first  day  of  September,  i897,  persent  to  the 
Honorable  Superior  Court  of  the  city  and  county  of  San  Francisco 
its  petition  wherein  it  prayed  for  a  voluntary  dissolution  and 
that  the  said  Superior  Court  of  the  city  and  county  of  San  Fran- 
cisco has  fixed  Friday,  the  twelfth  day  of  November,  i8P7,  at  ten  o'clock 
in  iki^  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  and 
the  court- room  of  the  said  Superior  Court  in  the  new  City  HoUl  in  the 
city  and  county  of  San  Francisco  as  the  time  and  place  when  and 
where  the  said  application  will  be  heard.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  affixed  my  seal  of  the  said  Superior  Court 
this  eleventh  day  of  November,  i8P7. 

(seal)  Calvin  Clark,  Clerk. 

Oliver  Ellsworth,  Attorney  for  Petitioners. 

e.  Objections  by  Creditor. 

Form  No.  6465.* 

(Title  of  court  and  cause )    Objections  to  Application  for  Voluntary 
as  in  Form  No,  6461,    )  Dissolution. 

Now  comes  Philip  Albrecht,  a  creditor  of  the  said  corporation,  the 
said  Stabot  Carriage  Company,  and  files  his  objection  to  the  applica- 
tion of  the  said  company  heretofore  filed  herein  asking  for  a  volun- 
tary dissolution,  because  he  says  that  all  the  claims  and  demands 
against  the  said  corporation,  the  said  Stabot  Carriage  Company,  have 
not  been  satisfied  and  discharged,  and  particularly  a  claim  of  him  the 
said  creditor,  the  said  Philip  Albrecht,  against  the  said  corporation 
for  the  purchase  price  of  certain  goods  sold  and  delivered  by  him  the 
S3\d  Philip  Albrecht  to  the  said  corporation,  which  has  not  been  satis- 
fied and  discharged,  which  said  claim  is  for  certain  goods,  to  wit, 
five  thousand  wheels  of  the  value  of  five  thousand  doWdiVS,  which  said 
sum  the  said  corporation  agreed  to  pay  the  said  Albrecht  as  purchase 

1.  California, — Code  Civ.  Proc.,  §  2,  California, — Code  Civ.  Proc.,  S 
1250.  See  also  list  of  statutes  cited  1231.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  735.  supra,  note  i,  p.  735. 

7or  tha  formal  parts  of  notices,  gener- 
ally, consult  the  title  Notices. 
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price  of  said  wheels  and  which  said  sum  is  now  due  and  unpaid. 
Wherefore  the  said  Philip  Albrecki  respectfully  prays  that  the  said 
application  for  a  voluntary  dissolution  of  the  said  corporation  ma7 
be  by  the  court  denied. 

Philip  Albrecht, 

By  his  attorney,  Daniel  WebsUr. 
Dated  at  San  Francisco^  tht  fourth  day  of  October y  i8P7. 
(^Verification,)^ 

f .  Petition  of  Unority  Stoekholders  and  Creditors  to  Dismiss 

Application. 

Form  No.  6466.* 

Supreme  Court  —  Cortland  County. 

In  the  matter  of  the  application  for  the 
Voluntary  Dissolution  of 
The  Hitchcock  Manufcuturing  Co, 
To  the  Supreme  Court  of  the  State  oiNew  Yorki 

The  petition  of  William  Martin  and  Duatu  E,  CaU^  The  Second 
National  Bank  of  Cortland^  German  American  Bank  of  Buffalo^  New 
Yorky  and  C  Coles  Dusenbury^  William  C  Bond  and  Louis  Dusenburyy 
respectfully  shows  and  alleges  that  said  Hitchcock  Manufacturing 
Company  is  a  domestic  corporation,  created  and  organized  under  the 
laws  of  the  state  of  New  York^  and  doing  business  therein  other 
than  an  insurance  and  moneyed  corporation.  That  the  name  of  said 
corporation  is  as  aforesaid,  Hitchcock  Manufacturing  Company^  and 
that  said  corporation  had  prior  to  the  thirteenth  day  oi  fuiy^i^S^ 
been  located  and  doing  business  as  such  in  the  village  of  Cortland^ 
county  of  Cortland  and  state  of  New  York. 

That  on  the  thirteenth  day  oi  July,  i8P5,  upon  the  petition  of  Caleb 
B.  Hitchcock,  Carroll  C.  Hitchcock  ZLnd  Fred  S.  Bennett,  all  of  the  direc- 
tors of  said  Hitchcock  Manufacturing  Company,  verified  on  the  twelfth 
day  oi  July,  i%95,  and  upon  the  schedule  and  affidavit  attached  thereto 
verified  on  the  same  day,  and  upon  notice  to  the  attorney-general, 
an  order  to  show  cause  why  said  corporation,  \}\t,  Hitchcock  Manufac- 
turing Company,  should  not  be  dissolved,  returnable  at  Norwich  on  the 
tenth  day  oi December,  iS95,  was  made  by  Hon.  Gerrit  A.  Forbes,  jus- 
tice of  the  Supreme  Court,  and  entered  in  Cortland  county  clerk's 
office  in  Cortland,  New  York,  on  Xht  fifteenth  day  of  July,  iS95. 

That  on  said  thirteenth  day  oi  July,  iS9o,  upon  the  same  petition, 
affidavit,  schedule  and  notice,  an  order  was  also  made  by  Hon.  Gerrii 
A.  Forbes,  justice  of  the  Supreme  Court,  restraining  and  enjoining  the 

1.  Consult  the  title  Verifications.  ray  Hill  Bank,  9  N.  Y.  App.  Div.  546. 

2.  This  petition  is  copied  from  the  reo-  Petition  most  show  that  the  dissolo- 
ordin  Matter  of  Hitchcock  Mfg.  Co.,  i  lion  will  benefit  the  stockholders.  Mat- 
N.  Y.  App.  Div.  164.  For  the  formal  ter  of  Pyrolusite  Manganese  Co.,  29 
parts  of  petitions  of  this  character,  gen-  Hun  (N.  Y.)  429. 

erally,  see  the  title  Petitions.  The  statute  most  be  ftilly  complied  vith 

Petitionfor  voluntary  dissolution  will  be  in  all  the  particulars  of  various  defects 

entertained  on  due  notice,  even  though  pointed    out.     Matter    of    Dubois,   15 

a  bank  is  in  the  possession  of  the  super-  How.  Pr.  (N,  Y,  Supreme  Ct.)  7. 
intendent  of  banking.  '  Matter  of  Mur- 
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Hitchcock  Manufacturing  Compatiy  from  exercising  its  corporate  func- 
tions, and  restraining  and  enjoining  the  creditors  of  said  Hitchcock 
Manufacturing  Company  from  bringing  any  action  against  said  Hitch- 
cock Manufacturing  Company  or  taking  any  further  proceedings  in  any 
action  theretofore  begun,  and  appointing  y^x^j  Devine  oi  Syracuse^ 
New  Yorky  and  Caleb  B,  Hitchcock  of  Cortland^  New  York^  temporary 
receivers  of  all  the  property,  goods,  chattels  and  effects  of  said 
corporation,  which  said  order  was  also  entered  in  Cortland  county 
clerk's  office  on  th.^  fifteenth  day  oi  July^  iS95. 

That  said  temporary  receivers  immediately  thereafter  qualified  as 
such,  and  entered  upon  the  discharge  of  their  duties,  and  are  now 
acting  as  such  temporary  receivers  of  said  Hitchcock  Manufacturing 
Company. 

That  on  the  tMrd  day  oi  July,  i8P5,  an  action  was  begun  in  the 
Supreme  Court  by  service  of  a  summons  and  complaint  upon  said 
Hitcluock  Manufacturing  Company  by  your  petitioners  William 
Martin  and  Duane  E.  Call,  upon  four  promissory  notes  made  by  said 
Hitchcock  Manufacturing  Company,  in  all  to  the  amount  of  eight  hun- 
dred and  eighty-five  dollars  and  fifty-six  cents.  That  your  petitioners 
William  Martin  and  Duane  E.  Call  were  copartners,  doing  business 
as  such,  under  the  firm  name  and  style  of  Martin  &*  Call,  and  having 
their  office  and  principal  place  of  business  as  such  copartners  in  the 
village  of  Cortland,  county  of  Cortland  and  State  of  New  York, 

That  your  petitioner  The  Second  National  Bank  of  Cortland  is  a 
domestic  corporation,  to  wit:  "A  national  bank,  duly  chartered  and 
organized  according  to  law,  and  under  and  by  virtue  of  the  laws  of 
the  United  States,  and  under  and  by  virtue  of  an  act  of  congress 
approved  February  25,  1865,  and  an  act  of  congress  approved  June 
3,  1864,  under  the  name  and  style  of  The  Second  National  Bank  of 
Cortland,'*  and  that  said  petitioner  is  doing  business  as  such  bank 
under  said  name  at  Cortland  village.  New  York. 

That  on  the  twelfth  day  oi  July,  iS95,  an  action  was  begun  in  the 
Supreme  Court  by  service  of  summons  and  complaint  upon  said 
Hitchcock  Manufacturing  Company  by  said  The  Second  National  Bank 
of  Cortland,  upon  several  promissory  notes  of  the  said  Hitchcock 
Manufacturing  Company,  amounting  in  all  to  seven  thousand  two  hun- 
dred and  twenty-nine  dollars  and  ninety-six  cents. 

That  your  petitioner  the  German  American  Bank  of  Buffalo,  New 
York  is  a  domestic  corporation,  to  wit:  "  A  state  bank  duly  chartered 
and  organized  according  to  law,  and  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York,  under  the  name  and  style  of  The  German 
American  Bank  of  Buffalo,  New  York"  and  that  said  petitioners  are 
doing  business  as  such  bank,  under  said  name,  at  the  city  of  Buffalo, 
county  of  Erie,  New  York,  That  on  the  twelfth  day  oi  June,  iS9S, 
two  actions  were  begun  in  the  Supreme  Court  by  service  of  summons 
and  complaint  upon  said  Hitchcock  Manufacturing  Company  by  said 
German  American  Bank  of  Buffalo,  New  York,  upon  two  promissory 
notes,  amounting  in  all  to  six  hundred  dollars.  That  on  or  about  the 
first  day  oi  July,  iS96,  a  stipulation  was  given  said  Hitchcock  Manu- 
facturing Company,  the  defendant  in  said  actions,  extending  their 
time  to  answer  twenty  days. 
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That  your  petitioners,  C  Coles  Dusenbury^  William  M.  Bond  and 
Louis  Dusenbury  are  copartners,  doing  business  as  such  under  the 
firm  name  and  style  of  Dusenbury  6^  Bond^  at  No.  88  Leonard  street 
in  the  city  of  New  York,  That  on  the  third  day  oi  July^  iS95,  an 
action  was  begun  in  the  Supreme  Court  by  service  of  summons  and 
complaint  upon  said  Hitchcock  Manufacturing  Company  by  said  peti- 
tioners, C.  Coles  Dusenbury^  William  M,  Bond  and  Louis  Dusenbury^ 
upon  an  account  for  goods,  wares  and  merchandise  sold  and  delivered 
to  said  Hitchc/>ck  Manufacturing  Company  and  upon  several  promissory 
notes  made  by  said  Hitchcock  Manufacturing  Company^  amounting  in 
all  to  seven  hundred  and  sixty-two  dollars  and  sixteen  cents. 

Your  petitioners  further  allege  that  no  other  steps  or  proceedings 
have  been  taken  in  any  of  said  actions  other  than  as  aforesaid  and 
that  there  is  justly  due  and  owing  from  said  Hitchcock  Manufacturing 
Company  to  each  of  said  petitioners  the  several  amounts  hereinbefore 
set  forth,  and  that  there  are  no  counter-claims  or  offsets  to  them, 
and  that  said  Hitchcock  Manufacturing  Company  has  no  defense  to 
either  of  said  actions. 

Wherefore,  your  petitioners  ask  and  pray  for  a  rule  or  order  of  this 
court  vacating  and  setting  aside  the  order  made  herein  on  the 
thirteenth  day  oi  fuly^  i8^5,  and  entered  in  Cortland  county  clerk's 
office  on  t\it  fifteenth  ddcj  oi  July^  iSQS,  appointing y^ww  Devine^nd 
Caleb  B,  Hitchcock  temporary  receivers  of  said  Hitchcock  Manufac- 
turing Companyy  and  enjoining  and  restraining  the  creditors  of  said 
Hitchcock  Manufcuturing  Company  from  beginning  any  action  against 
said  company  or  taking  any  further  proceedings  in  actions  theretofore 
begun,  and  for  such  other  or  further  order  or  relief  as  shall  be  just, 
with  costs  of  this  motion. 

Dated  Cortland^  New  Yorky  the  eighth  day  of  November ^  iS96. 

Wm.  Martin^ 
German  American  Bank  of  Buffalo^ 
per  James  Dougherty, 
Dusenbury  &*  Bond^ 

per  James  Dougherty, 
Hector  Cowan^ 

President  Second  National  Bank, 

{Verification^ 

g.  Deeree.* 

Form  No.  6467.* 

In  the  matter  of  the  application  ]  In  the  Court  of  Common  FieaSy 
of  the  Hisdale  Dry  Goods  Com-  I  No.  i,  of  the  County  of  AUe- 
pany  for  the  Dissolution  of  its  (  gheny^  of  the  December  Term, 
Charter.  J      i8P7.     No.  102, 

And  now,  to  wit,  on  this  eighth  day  of  December y  a.  d.  i8P7,  it  ap- 
pearing that,  according  to  the  order  of  this  court,   notice  of  the 

1.  Consult  the  title  Verifications.  S.  Pennsylvania, —  Bright.  Pur.  Dig. 

%,  For  the  fbrnud    parte  of   decrees,    (18^),  p.  426,  §  115,  et  seq.    See  also 

generally,  consult  the  title  Dbcrees.         list  of    statutes  cited   supra^  note   i» 

p.  735. 
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application  by  petition  of  the  Hisdale  Dry  Goads  Compaitji  for  disso 
lution,  and  that  said  application  would  be  granted  on  the  fifth  da; 
of  Nevemier,  i8P7,  unless  exceptions  thereto  should  be  filed  on  o 
before  that  day,  was  published  once  a  week  for  three  weeks,  accord 
ing  to  law,  and  the  rules  of  court,  as  appears  by  affidavits  filed  am 
the  certificates  of  the  auditor-general,  state  treasurer,  and  thi 
attorney -general  having  been  filed  in  this  case,  showing  that  all  taxe 
due  the  commoraoealth  of  Pemuytuamt  have  been  paid  into  the  slat 
treasury  by  said  corporation,  it  is  now  ordered  and  decreed  that  th 
accounts  of  the  directors  of  said  corporation,  filed  with  the  petitio) 
aforesaid,  be  approved  and  confirmed  absolutely,  and  that  said  cot 
poration  be  and  it  is  hereby  dissolved,  and  all  and  singular  its  [>owen 
franchises,  privileges  and  faculties  are  hereby  extinguished  and  de 
termined  forever.  Provided,  that  this  decree  shall  not  go  into  effec 
until  a  certified  copy  thereof  be  filed  and  recorded  in  the  office  o 
the  secretary  of  commomujealth. 


S.  Proceedings  After  Diasolntlon. 

a.  By  or  on  Bebalf  of  CorpontfODu' 

(1)  By  Receiver. 


Form  No.  6468.* 
Supreme  Court —  Washington  County. 
Frederick  I.  Baker,  as  receiver  "1 
0/  the  Pert  Ann  Woolen  Com- 
pany,  plaintiff, 


Louis  Emerson   and  James  A. 
Emerson,  defendants.  J 

The  above  named  plaintiff,  suing  as  receiver  of  the  Fort  An 
Woolen  Company,  by  leave  of  the  court  respectfully  shows,  upo 
information  and  belief, 

I.  That  on  or  about  the  twelfth  day  of  Septemier,  iZ9S,  in  an  actio 

1.  ProoMdlnci  V  ud  ftgalmt  oorpn*-  shown  that  the  corporation  was  Jnso 

ttosa,    generally,    see    ntpra,    note    I,  vent  and  could  not  pay  its  debts  Id  dv 

p.  5x7.  course  of  its  business,  and  that  th«  di 

S.  TUl  T'*'"t  !■  Mptsd    from  tiu  fendants    had   received   an   advantag 

NMai  in  the  case  of  Baker  v.  Emerson,  and  that  the  company  had  meant  thi 

4  N.  Y.  App.  Div.  34s.     The  proceed-  theyshouldreceiveanadvaDlage,  whic 

ing  was  by  a  receiver  to  obtain  propeny  constituted  an  intent  to  make  an  undi 

o(  an  Insolvent  corporation.     The  ap-  preference  by  the  corporation  in  favi 

pellate  division  reversed  the  judgment  of  a  creditor. 

at  the  supreme  court  in   favor  of  the        Tor  formal  parts  of  complaints,  gene 

defendant,   dismissing  plaintifC's  com-  ally,  consult  the  title  Comfi.aint5,  vo 

plaint,  tbc  coon  holding   that  It  was  4,  p.  1019. 
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of  sequestration  pending  in  the  Supreme  Court  of  the  state  of  New 
Yark^  wherein  the  Merchants*  National  Bank  of  Whitehall  was  the 
plaintiff,  and  the  above  named  the  Fori  Ann  Woolen  Company^  a 
domestic  corporation  of  the  state  of  New  Yorky  was  the  defendant, 
this  plaintiff  was,  in  and  by  final  judgment,  duly  made  and  en- 
tered in  the  said  action,  appointed  a  permanent  receiver  of  the  said  the 
Fort  Ann  Woolen  Company^  and  thereupon  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such  receiver. 

II.  That,  on  or  about  the  twenty-ninth  day  oi  May^  i8P5,  and  for 
some  time  prior  thereto,  the  above  named  the  Fort  Ann  Woolen  Com- 
pany was  insolvent,  and  unable  to  meet  its  liabilities  as  the  same 
became  due  and  payable ;  that  at  the  date  aforesaid  the  assets  of  said 
company  according  to  prices  at  sales  thereof  did  not  exceed  in  value 
and  amount  the  sum  of  seventeen  thousand  dollars,  or  thereabouts, 
while  the  liabilities  of  the  said  company  then  amounted  to  the  sum  of 
fifty  thousand  dollars  and  upwards. 

III.  That  at  the  date  last  above  mentioned  and  for  several  years 
prior  thereto,  the  said  company  was  engaged  in  the  manufacture  of 
woolen  goodSy  its  general  office  and  place  of  business  being  located  at 
Fort  Ann^  Washington  county.  New  York^  and  that  among  the  cus- 
tomers of  said  company  was  the  firm  of  Hull  &*  Co,,  of  Poughkeepsie^ 
New  York,  of  which  firm  the  defendants  are  said  to  be  partners. 

That  during  the  months  of  April  and  May,  iS93y  said  company  sold 
and  delivered  to  said  firm  of  Ifull  &*  Co,,  at  Poughkeepsie,  New  York, 
goods  amounting  to  eight  thousand  nine  hundred  and  seventy-seven  dol- 
lars and  seventy-one  cents,  or  thereabouts,  and  that  on  the  tiventy-ninth 
day  of  May,  iS9S,  the  said  firm  of  Ifull  &*  Co.  was  indebted  to  said 
Fort  Ann  Woolen  Company,  upon  account  thereof,  in  the  sum  of  four 
thousand  nine  hundred  and  fifty-seven  dollars  and  seventy-one  cents,  or 
thereabouts. 

IV.  That  at  the  date  last  above  mentioned  and  prior  thereto  vari- 
ous creditors  of  said  Fort  Ann  Woolen  Company,  comprising  banks  and 
individuals,  held  and  owned  promissory  notes  of  said  company 
amounting  in  the  aggregate  to  fifty  thousand  dollars  or  thereabouts, 
and  upon  said  last  mentioned  date  certain  of  said  promissory  notes 
amounting  in  the  aggregate  to  twelve  thousand  dollars  and  upwards, 
past  due,  unpaid  and  lying  under  protest,  were  held  and  owned  by 
the  First  National  Bank  of  Glens  Falls,  the  Central  National  Bank  of 
Troy,  and  other  creditors. 

V.  That  on  or  about  the  date  last  above  mentioned,  John  M.  Barnett 
was  the  president  and  treasurer  of  said  Woolen  Company  and  Volney  A, 
Richmond  was  its  secretary.  That  at  or  prior  to  the  said  date,  said 
banks  above  mentioned  declined  and  refused  to  renew  said  notes,  or 
extend  the  time  for  the  payment  thereof,  and  threatened  legal  proceed- 
ings against  said  company,  unless  the  same  were  promptly  paid.  That 
said  firm  of  Hull  &*  Co,  and  these  defendants  were  informed  thereof 
and  had  notice  and  knowledge  of  the  financial  condition  of  said  com- 
pany at  said  date.  That  on  the  second ddiy  of  June,  iS93,  attachments 
were  issued  against  said  company,  and  on  the  fifth  day  oi  June,  i895, 
the  same  were  levied  and  said  company  suspended  business. 

VI.  That  the  defendants  Louis  Emerson  and  James  Emerson  are  now, 
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and  were  during  several  years  last  past,  copartners  doing  business 
under  their  firm  name  of  Emerson  &•  Co.,  private  banlcers  at  War- 
rensburgh,  Warren  county.  New  York.  That  on  or  about  the  second 
Ai.y  oi  February,  i895,  the  defendants  discounted  ioi  &a!id  Fort  Ann 
Woolen  Company  its  promissory  note,  dated  that  day,  for  the  sum  of 
three  thousand  dollars,  payable  four  months  from  date ;  that  said  note 
matured  on  the  fifth  day  of  June,  i&93. 

VII.  That  on  or  about  said  twenty-mnlh  day  of  May,  i89S,  said 
yohn  M.  Barnett  and  Volney  A.  Richmond,  the  president  and  secretary 
of  said  Fort  Ann  Woolen  Company,  for  and  in  behalf  of  said  corpora- 
tion, made  the  draft  or  bill  of  exchange  of  said  company  in  writing, 
dated  on  that  day,  directed  to  the  said  firm  of  Hull  &•  Co.,  requiring 
them  to  pay  to  the  order  of  the  defendants  Mr^^  thousand  and  seventy- 
Jive  doi\^Ts  on  ths  first  day  o{ November,  iS93,  and  delivered  the  same  to 
defendants  and  thereupon  credit  said  firm  of  Hullb'  Co. ,  upon  account 
of  goods  theretofore  sold  and  delivered  as  hereinbefore  mentioned, 
with  the  sum  of  three  thousand  and  seventy-five  dollars ;  that  the  interest 
upon  said  draft  or  bill  of  exchange,  from  the  date  it  was  drawn  until 
the  date  of  maturity,  November  1,  thereafter,  amounted  to  seventy-five 
dollars.  That,  thereupon,  said  draft  or  bill  of  exchange  was  duly 
presented  to  said  Hull  &•  Co.  for  acceptance,  and  was  accepted,  and 
said  Fort  Ann  Woolen  Company  debited  the  amount  thereof  to  said 
Hu/l  &•  Co.  upon  their  account  with  said  Fort  Ann  Woolen  Co.,  tor 
goods  sold  and  delivered  as  hereinbefore  set  forth. 

VJII.  That  said  draft  or  bill  of  exchange,  or  the  proceeds  thereof, 
was  received  and  accepted  by  the  said  defendants  in  payment  and 
satisfaction  of  said  promissory  note  of  three  ihausand  AoW&rs,  matur- 
ing on  the  fifth  day  oi  June  thereafter,  and  thereupon  said  note  was 
canceled;  that  said  draft  or  bill  of  exchange  was  paid  at  maturity  by 
said  firm  of  Hull  &*  Co. 

IX.  That  the  above  mentioned  transactions  of  the  twenty-ninth  day 
of  May,  iS9S,  or  thereabouts,  were  had,  and  that  said  draft  or  bill  of 
exchange  was  made  and  accepted,  and  the  same,  or  the  proceeds 
thereof,  transferred  to  said  defendants,  and  said  note  paid  in  con- 
templation of  the  insolvency  of  said  Fort  Ann  Woolen  Company,  and 
in  violation  of  the  statute  in  such  case  made  and  provided;  and  that 
the  transactions  above  mentioned  and  described  constituted  an 
unlawful  transfer  or  assignment,  in  contemplation  of  the  insolvency 
of  said  corporation,  to  the  defendants,  and  that  such  transfer  or 
assignment  was  void. 

X.  That  prior  to  this  action  plaintiff,  as  receiver  aforesaid, 
demanded  payment  from  the  defendants  of  said  sum  of  three  thou- 
sand dollars,  and  that  the  same  be  refunded  and  restored  to  the  plain- 
tiff as  assets  of  said  corporation  for  the  benefit  of  its  creditors,  but 
that  the  defendants  have  neglected  to  comply  with  such  demand. 

Wherefore  plaintiff  demands  judgment  against  the  defendants  for 
the  sum  of  three  thousand  doWars.  besides  interest  thereon  from  the 
twenty-ninth  day  oi May,  i8d^,  besides  the  costs  of  this  action;  and 
for  such  other  or  different  relief  as  may  be  right. 

Fotter  tSr*  Ziilie,  Plaintiff's  Attorneys. 
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(2)  For  Mandamus.^ 

Form  No.  6469.* 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the  Conumm- 
wealth  of  FennsylvatUay  Middle  District: 

The  Commonwealth  of  Pennsylvania  on  relation  of  The  Alliance  Pe- 
troleum and  Coal  Company ^  a  corporation,  respectfully  represents: 

That  on  the  twenty-eighth  day  of  February^  i8tf5,  J,  J,  Allen  and 
four  others  associated  themselves  to  form  a  corporation  under  the 
act  of  July  18y  iS6S^  for  incorporating  mechanical  manufacturing y  min- 
ing and  quarrying  companies^  and  by  their  agreement  it  was  provided 
that  their  principal  office  should  be  in  Philadelphia\  that  having  com- 
plied with  the  provisions  of  the  law,  the  governor  incorporated  them 
by  letters  patent  on  the  twenty-third  day  of  March^  i855,  by  the  name 
of  The  Alliance  Petroleum  and  Coal  Company  \  that  on  the  twenty-seventh 
day  of  February^  i8^5,  they  applied  to  the  Court  of  Common  Pleas  of 
Philadelphia  to  be  dissolved,  and  that  court  decreed,  on  the  ninth  day 
oi  April,  1 855,  that  the  corporation  "be  hereby  dissolved."  That  the 
said  Alliance  Petroleum  and  Coal  Company  further  set  forth  that  they 
had  transmitted  to  Eli  Slifer,  secretary  of  the  commonwealth^  a  cer- 
tified copy  of  said  decree  with  the  request  that  it  be  filed  in  his  office 
according  to  the  provisions  of  the  act  of  assembly,  and  that  he  refused 
to  permit  the  same  to  be  filed. 

The  petitioner  showing  the  premises,  and  that  he  is  without  further 
adequate  and  specific  remedy  at  law,  therefore  prays  that  an  alterna- 
tive writ  of  mandamus  may  be  issued  directed  to  the  said  Eli  Slifery 
the  said  secretary  of  the  said  commonwealth^  requiring  him  the  said 
secretary  to  receive  and  file  the  decree  above  set  forth  or  that  a  rule 
on  the  said  secretary  may  be  granted  requiring  him  to  show  cause 
why  the  mandamus  should  not  be  issued  against  him  for  the  purposes 
aforesaid,  and  your  petitioner  will  ever  pray,  etc. 

Daniel  Webster^  Attorney-General, 

Attorney  for  Petitioner. 

{Verification.^ 

(8)  To  Revive  Suit  against  Debtor.* 

Form  No.  6470.* 

1.  For  forms  relating  to  mandamus  6.  TUi  petitton  is  based  on  ths  tests  in 

proceedings,  generally,  consult  the  title  McCoy  v.  Farmer,  65  Mo.  244,  in  which 

Mandamus.  case  it  was  held  that  the  supreme  court 

S.  This  petition  was  based  on  the  fbots  in  would  not  review  the  action  of  the  trial 

Com.  V.  Slifer,  53  Pa.  St.  71.     Peremp-  court  in  overruling  a  motion  to  dismiss 

tory  mandamus  was  awarded  directed  on  the  ground  that  the  charter  of  the 

to  the  secretary  of  the  commonwealth,  plaintiff  corporation  had  expired  and 

For  the  fonnal  parts  of  petitions  of  this  in  permitting  a  substitution  of  parties 

character  consult  the  title  Petitions.  and  a  revival  of  the  suit,  unless  these 

8.  Consult  the  title  Verifications.  were  assigned  as  errors  in  a  motion  for 

4.  For  Forms  relating  to  reviving  of  a  new  trial  and  that  the  debts  due  a 

suits,  generally,  consult  the  title  Rs-  moneyed  corporation  had  not  become 

vivoR  AND  Abatement.  extinct  upon  its  dissolution. 
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John  P.  MeCcy  and  (names  of  othtri),  plaintiffs, 

against 

William  Farmer  and  {names  of  others), 

defeodants. 


In  the  Cireuit  Coart 
of  Cass  County, 
State  of  Missouri. 

To  the  May  Term, 

Plaintiffs  sUte  that  hitherto,  to  wit,  on  ihfi'first  A&yolMay,ii71, 
suit  was  commenced  in  this  Circuit  Court  by  the  Independence  Fire  and 
Marine  Mutual  Insurance  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Missouri,  on  a  note  executed  to  it  by  the  defend- 
ants due  four  months  after  date,  and  dated  January  1,  i  ZSl,  for  ninety- 
six  dollars  and  seventy-three  cents.  That  defendants  appeared  to  the 
action  and  filed  their  answer,  subsequently  to  which  time,  November, 
i87J,the  charter  of  the  said  company,  by  the  terms  of  the  act  creating 
it.  expired,  at  which  time  the  present  plaintiffs  were  elected  directors 
of  said  corporation  at  the  last  meeting  held  for  that  purpose  by  the 
said  company,  and  that  no  other  directors  were  elected  at  any  time 
subsequently. 

Wherefore,  plaintiffs  pray  that  they,  being  the  last  board  of  di- 
rectors, should  be  permitted  to  prosecute  the  same  as  trustees  for  the 
benefit  of  all  persons  interested. 

Oliver  Ellsworth, 

Attorney  for  Plaintiffs. 

(Verifieation^y 

(4)  For  Writ  or  Prohibition." 

Form  No.  6471.* 

In  the  Supreme  Court  of  the  State  of  Cali/orma. 
Theodore  Havemeyer  and  (naming  the  others'), ' 
petitioners, 
against 
The  Superior  Court  for  the  City  and  County 
of    San    Francisco,    Department    No.  6, 
William  T.  Wallace,  Judge.  } 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the  state  of 
California: 
I.  Your  petitioners  respectfully  represent,  that  in  the  month  of 
November,  t888,  the  people  of  the  state  of  California,  on  the  relation 
of  the  attorney-general,  commenced  an  action  in  the  Superior  Court 
of  the  city  and  county  of  San  Francisco  against  the  American 
Sugar  Refinery  Company,  a  corporation  organized  under  the  laws 
of  the  state  of  California.  That  the  object  of  such  action  was  to 
have  declared  forfeited  the  charter  of  said  company.     That  said  cor- 

1.  Consult  the  title  Verifications.  emptory  writ  of  prohibition  was  issued, 

S.  For  forms  relating  to  WTJt    ol  pro-  the  court  holding  that  when  a  trading 

hibilion,  generally,    consult    the    title  corporation  ceased  to  exist,  its  property 

Pkohibition,  Wiit  of.  should  be  used  to  pay  its   debts  and 

S,  TUi  poUtiim  tor  a  wilt  of  ^oUU-  chat  only  a  creditor  or  stockholder  can 

tfam  was  based  on  the  facts  In  Have-  ask  for  the  appointment  of  a  receiver  to 

Dieycr   V.   Superior  Ct.,  B4    Cal.  317,  take  charge  of  the  corporate  property. 
In  which  case  an  absolute  and  per- 
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poration  appeared  and  answered  to  the  complaint,  and  after  trial  had, 
the  judgment  of  said  Superior  Court  was  pronounced  declaring  the 
forfeiture  and  imposing  upon  the  corporation  defendant  a  fine  oifioe 
thousand d,o\\2S%^  and  costs  of  suit.  That  said  judgment  was  rendered 
on  the  eigfUh  day  oi  January^  iS90^  and  on  the  same  day,  at  the 
instance  of  the  attorneys  representing  the  state,  a  rule  was  issued 
and  served  requiring  the  said  corporation  and  its  attorneys  to  show 
cause,  on  the  tent  A  day  of  January^  why  a  receiver  should  not  be 
appointed  to  take  charge  of  the  estate  and  effects  of  the  said  defend- 
ant corporation,  and  to  distribute  the  same  according  to  law,  or  to 
preserve  the  same  pending  an  appeal  herein,  if  such  appeal  be  takea 
herein,  on  the  ground  that  said  defendant  corporation  has  been  dis- 
solved and  has  forfeited  its  corporate  rights.  That  on  said  eighik 
day  oi  January^  the  corporation  duly  appeared  and  the  hearing 
was  continued  until  the  twentieth  day  oi  January  of  the  same  year. 
That  in  the  meantime,  on  the  eighteenth  day  oi  January^  iS^,  the 
corporation  duly  served  and  filed  its  notice  of  appeal  to  this  court 
from  the  judgment  against  it,  and  at  the  same  time  filed  in  due  form 
a  bond  in  the  penal  sum  of  twelve  thousand  dol\2irs  to  stay  proceed- 
ings on  said  judgment.  That  the  motion  for  a  receiver  came  on  to 
be  heard,  and  the  judge  of  the  said  Superior  Court  held  the  matter 
under  advisement  until  the  seventeenth  day  of  February,  iWO,  on 
which  day  he  made  an  order  appointing  a  receiver,  in  which,  among 
other  things,  the  receiver  was  directed  to  take  charge  of  all  the  prop- 
erty, real,  personal  and  mixed,  of  the  said  defendant,  to  hold  the 
same,  and  to  dispose  of  it  under  the  direction  of  the  court,  upon 
the  filing  of  a  bond,  which  was  to  be  approved  by  the  said  judge. 
That,  later  in  the  same  day,  the  said  receiver  presented  his  bond  for 
approval,  and  it  was  duly  approved. 

2.  That  ever  since  the  twenty-first  day  of  March,  iB89,  your  peti- 
tioners have  been  the  owners  in  fee  simple  in  their  own  right  of  the 
several  tracts  and  parcels  of  land  in  San  Francisco  (Here  was  set 
forth  specific  description  of  the  land  and  buildings') ;  that  ever  since  said 
date  they  have  been  carrying  on  in  said  buildings  the  business  of 
refining  sugars  for  sale  in  the  markets  of  California  and  elsewhere; 
and  they,  also,  have  oflices,  furniture,  books,  and  other  personal 
property  used  by  them  inland  about  said  business;  that  they  do  not 
use,  hold  or  possess  said  property,  or  any  part  thereof,  in  trust,  for 
the  use  or  benefit  of  the  American  Sugar  Refinery  Company,  the 
defendant  in  the  action  referred  to,  or  any  of  its  directors,  trustees, 
creditors  or  stockholders,  but  solely  for  themselves,  and  for  their 
own  exclusive  use  and  benefit,  and  have  ever  since  said  thirtyfirst 
day  oi  March,  iS89,  been  in  the  quiet  and  peaceable  possession  of 
the  same,  claiming  title  thereto  and  the  exclusive  ownership  thereof; 
that  since  September,  iSS9,  Henry  C  Moit  has  been  the  general  agent 
and  attorney  in  fact  of  the  petitioners,  in  actual  charge  and  custody 
of  all  of  said  property,  and  duly  authorized  to  conduct  said  business. 

3.  That  the  said  receiver  appointed  by  the  said  Superior  Court 
made  various  attempts  to  take  possession  of  the  property  and 
premises  of  your  petitioners,  but  that  he  has  in  fact  failed  to  so 
obtain  possession,  and  never  did  have,  and  has  not  now,  possession 
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of  the  property,  or  any  part  thereof,  heretofore  belonging  to  the 
American  Sugar  Refintry  Company,  and  which  is  now  claimed  by  the 
petitioners  to  belong  to  them.  But  that  the  said  receiver,  notwith- 
standing these  repeated  failures  to  obtain  possession  of  the  said 
property,  and  your  petitioners'  constant  refusal  of  and  resistance  to 
his  demands,  is  threatening  to  cause  the  arrest  of  such  employees  of 
your  petitioners  as  have  charge  of  the  premises,  that  is  to  say,  the 
agciU  and  the  superintendent  of  the  works,  for  contempt  of  the  said 
Superior  Court  in  resisting  his  demand.  That  great  damage  would 
result  from  the  possession  of  said  property  by  the  receiver  and  the 
consequent  stoppage  of  the  works. 

4.  Your  petitioners  further  represent  that  they  have  through  their 
agent,  Henry  C.  Moit,  presented  the  foregoing  facts  to  the  Superior 
Court,  and  called  its  attention  to  the  excess  of  jurisdiction  by  it 
committed  in  making  said  order,  and  in  directing  the  said  receiver 
to  enter  upon  and  take  possession  and  control  of  their  said  property, 
and  that  they  have  requested  said  court  to  modify  its  said  order  so 
as  to  direct  him  to  bring  a  proper  action  for  the  recovery  of  said 
property  instead  of  taking  possession  without  action,  which  request 
said  Superior  Court  has  denied. 

5.  Your  petitioners  further  represent  that  the  said  order,  so  far  as 
it  authorizes  the  receiver  to  take  the  property  now  in  their  posses- 
sion and  claimed  by  them,  exceeds  the  power  and  jurisdiction  of  the 
said  Superior  Court  and  is  in  violation  of  their  rights;  that  they  are 
not  parties  to  said  action  of  the  people  against  said  American  Sugar 
Refinery  Company,  nor  did  they  make  any  appearance  or  participate 
in  any  respect  in  said  action. 

6.  Your  petitioners  further  represent  that  after  said  judgment 
against  the  said  American  Sugar  Refinery  Company  was  entered,  said 
company,  on  the  eighteenth  day  of  January,  tSdO,  took  and  perfected 
an  appeal  therefrom  to  this  court  and  duly  filed  an  undertaking 
sufficient  to  stay  execution  thereof. 

7.  Your  petitioners  further  represent,  that  they  have  no  plain, 
speedy  or  adequate  remedy  against  the  said  proceedings  of  the  said 
Superior  Court  in  ordinary  course  of  law. 

Wherefore  plaintiffs  ask  that  a  writ  of  prohibition  herein  may  be 
issued  to  said  Superior  Court  in  the  city  aW  county  of  San  Francisco, 
department  No.  6,  and  the  judge  thereof,  commanding  and  directing 
said  court,  and  said  judge,  and  also  its  said  receiver,  Patrick  Reddy, 
to  desist  and  refrain  from  further  proceedings  upon  the  order  afore- 
said appointing  its  said  receiver,  and  from  exercising  any  of  the 
powers  in  said  order  granted  with  regard  to  any  property  in  the 
possession  of  said  Havemeyer  ^  Elder  through  their  agents  or 
employees,  and  especially  with  said  sugar  refinery,  and  from  interfer- 
ing with  or  disturbing  the  possession  and  control  of  the  said  Have- 
meyer t&*  Elder  of  the  said  sugar  refinery,  or  any  other  property  by 
them  possessed  and  claimed  in  their  own  right. 

(^Signatures  of  Petitioners.') 

Oliver  Ellsworth  Attorney  for  Petitioners. 

i^Verification.f 

1.  CoDsutt  the  title  Verutications. 
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(5)  Answer^  Alleging  Dissolution. 

supplemental  answer  of  debtor  alleging  expiration  op 

corporation. 

Form  No.  647a. 
(Precedent  in  Conwell  v,  Pattison,  a8  Ind.  511.)* 

[State  of  Indiana^  )  In  the  Marion  Comtnon  Fleets  Court,  February 
Marion  County.   \  Term,  i8d7. 

Abraham  B,  Conwell ,  President  of  ihe\ 

Bank  of  Connersville,  I  Supplemental  Answer. 

T.  T,  N.  Fattison,  J 

Now  comes  the  defendant,  and  by  leave  of  court  files  his  supple- 
mental answer  to  the  complaint  of  plaintiff  herein,  and  for  answer 
thereto  says]^  that  said  Bank  of  Conner sville  ^2iS  organized  under  the 
general  Banking  law  of  the  state  of /^Vj^mj,  approved  May  28th,  1852; 
that  said  bank,  about  the  1st  oi  January^  iS55,  failed  to  redeem  its 
notes  in  circulation,  and  went  into  liquidation,  and  that  in  May^  i855, 
the  bonds  and  securities  deposited  with  the  Auditor  of  State  were 
sold  by  said  Auditor,  under  the  law,  in  New  York^  to  redeem  the 
circulation  of  said  bank,  and  said  bank  wholly  ceased  to  do  a  bank- 
ing business,  and  failed  and  refused  to  comply  with  the  requirements 
of  the  act  of  the  general  assembly  of  the  State  of  Indiana^  approved 
March  3d,  1855,  and  thereby  forfeited  its  corporate  power  to  do  a 
general  banking  business,  and  that  the  time  fixed  by  law  for  such 
banks  to  wind  up  their  business  expired  on  the  Istoi  March^  i8^7,at 

1,  For  formal  purti  of  answers,  gen-  poration  had  been  dissolved  and  ceased 

eraily,  consult  the  title  Answers  in  to  exist  since  the  execution  of  the  note. 

Code  Pleading.  may  be  pleaded  in  abatement  but  not 

8.  Expiration  of  Ohartar.  —  Although  in  bar.  Hartsville  University  v,  Ham- 
the  Indiana  statute  allowed  a  corpora-  ilton,  34  Ind.  506.  In  that  case  de- 
tion  to  continue  for  three  years  after  fendant's  answer  contained  three  para- 
the  expiration  of  its  charter  in  order  to  graphs,  which  are  set  out  in  full  in  the 
collect  debts  due  it,  where  no  receiver  reported  case,  all  of  which  were  held  to 
had  been  appointed  and  no  extension  be  defective  on  demurrer  for  the  rea- 
of  time  for  collecting  such  debts  had  sons  stated  in  the  opinion.  The  first 
been  obtained,  they  are,  at  the  expira-  paragraph  of  the  answer  was  good, 
tion  of  said  three  years,  totally  extin-  with  the  exception  that  it  should  have 
guished.  Conwell  v.  Pattison,  28  Ind.  stated  that  the  corporation  came  to  an 
509.  In  this  action,  plaintiff,  as  presi-  end  by  some  legal  process.  The  third 
dent  of  a  bank,  brought  suit  against  paragraph  was  defective  for  failure  to 
the  defendant  as  indorser  of  two  bills  properly  set  up  false  representations, 
of  exchange.  Demurrer  to  the  com-  False  representations  upon  which  fraud 
plaint  was  overruled  and  defendant  can  be  predicated  must  show  existing 
filed  his  answer  consisting  of  three  facts  or  facts  alleged  to  have  existed  at 
paragraphs.  The  court  held  that  the  the  times,  and  not  the  promises  to  be 
fourth  paragraph  of  the  answer  was  performed  in  the  future.  The  answer 
well  pleaded  and  contained  a  valid  might  be  readily  corrected  in  accord- 
defense,  and  therefore  judgment  for  ance  with  the  decision  and  used  as  a 
the  defendant  was  proper.  good  pleading. 

An  answer  in  a  snit  on  a  promiisory       8.  The  words  in  [  ]  are  not  fonnd  in 

note  executed  to  a  corporation,  brought  the  reported  case,  but  have  been  added 

by  the  payee  setting  up  that  the  cor-  to  make  the  form  complete. 
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which  time  said  bank  ceased  to  exist  for  any  purpose  whatever,  and 
bad  no  legal  capacity  thenceforward  to  sue  or  be  sued,  or  to  transact 
any  business  whatever,  having  forfeited  its  charter  and  all  powers 
under  it 

And  the  defendant  ^ixy%t\aX.  Abraham  B.  Comvell,  as  president  of 
said  bank,  has  no  legal  capacity  whatever  to  maintain  this  suit,  in 
behalf  of,  or  for  the  use  of  said  bank,  for  the  reason  that,  at  the  time 
of  the  commencement  of  said  suit,  said  bank  had  do  legal  existence. 
Wherefore,  they  claim  judgment  for  costs. 

[Jeremiah  Mason,  Defendant's  Attorney. 

(^Verificati<m.y-]* 

b.  Against  Corporation.* 

(1)  Complaint.* 

by  lessor  against  dissolved  insolvent  corporation. 

Fonn  No.  £473.' 

State  of  Minnesota, )  District  Court, 

Stnnepin  County.    (  Fourth  Judicial  District, 

Robert  C.  Kalkhaf  and  {John  Ooe],  plaintiffs, ") 

against 

£.  -F.  Nelson,  as  receiver  of  Thomas  H. 

Bishop  Is"  Co.,  defendant. 

The  plaintiffs  above  named  complain  of' the  defendant  above 
named  and  say: 

I.  That  the  fames  H.  Bishop  &•  Compat^  was  on  the  ^rtt  day  of 
May,  i891,  and  ever  since  has  been  a  corporation  organized  under 
the  laws  of  this  state. 

3.  That  on  that  day  it  and  the  plaintiff  duly  made  and  delivered 
each  to  the  other  a  lease  of  the  premises  described  in  the  complaint 
in  this  action,  then  and  now  owned  by  the  plaintiff,  whereby  they 
leased  the  premises  to  the  corporation  for  the  term  of  ten  years,  for 
the  reserved  rent  of  six  thousand  dollars  for  each  year,  payable  Jive 
hundred  dollars  motUhly  in  advanee,  on  the  first  day  of  each  and  every 
month,  which  rent  the  corporation  covenanted  so  to  pay  to  them, 
and  to  surrender  up  the  premises  at  the  end  of  the  term  in  good 
repair.  That  said  corporation  went  into  possession  of  the  premises 
under  the  lease,  and  paid  the  monthly  instalments  of  rent  up  to  and 
including  the  first  day  of  January,  i894t  but  the  five  hundred  dollars 


to  make  the  form  complel 

S.  Procaadinn  bjmnd  «( 

ttaaa,    generally,    see    n> 


□  pay  tbe  sums  due  on  a  lease  extend- 
ing beyond  its  dissolution,  and  by  such 
1  «gainit  oorpoTft-     brmcb  a  cause  of  action  immediately 
._.     ,    „  ,.    see    mfra,    note    I,     accrued  to  the  lessors  for  the  recovery 

p.537.  of  all  damages,  present  and  prospec- 

4.  VOr    Sonnal    j«rti    of    complaints,     tive.     tCalkbofl   v.    Nelson,   60   Minn, 
generally,  consult  the  title  Coicpi.aints,     384. 
vol.  4,  p.  1019. 
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rent  due  and  payable  on  the  first  day  of  February ^  i8P4»  has  never 
been  paid.  That  on  the  sevtnth  day  of  February^  iSP^  upon  the 
petition  of  stockholders,  the  corporation,  which  Was  then  insolvent, 
was  dissolved  by  the  District  Court  of  Hennepin  county,  and  the 
respondent  appointed  receiver,  pursuant  to  the  provisions  of  Gen.  j 
Stat.  (1878),  c.  34,  tit.  8  (Gen.  Stat.  1894),  §§  J391-3436. 

3.  That  the  receiver  occupied  the  premises  from  said  date  until 
the  fifth  day  oi  June^  i8P^  for  the  purpose  of  taking  possession  and 
disposing  of  the  merchandise  of  the   corporation  in  the  building 
thereon,  when  he  vacated  the  premises,  and  attempted  to  surrender 
them  to  the  plaintiffs,  who   refused   to  accept   the  attempted  sur- 
render, and  they  notified  the  receiver  that  they  would  not  do  so, 
but  that  if  he  insisted  on  abandoning  the  said  premises  they  ^ould 
rent  them  for  the  best  prices  obtainable,  at  the  risk  of  the  lessee; 
and  that  if  such  prices  would  riot  equal  what  they  were  entitled  to 
from  him  as  receiver  of  the  said  company  they  would  charge  the 
same  to  him  a^  receiver  of  the  said  company.     That  the  plaintiffs 
were  in  fact  unable  to  rent  the  said  premises,  and  they  thereafter 
demanded  from  the  said  receiver  the  damages  sustained  by  reason 
of  the  breach  of  the  covenant  of  the  lessee  to  pay  rent  at  the  stipu- 
lated rate  for  the  full  term  of  the  lease;  for  damages  for  the  breach 
of  the  covenant  to  keep  the  premises  in  repair;  and  for  the  sum  01 
five  hundred  dollars,  being  rent  due  for  February^  i8P^    But   sa\<i 
receiver  and  defendant  herein  then  refused  and  still  refuses  to  allow 
said  claims. 
Wherefore  plaintiff  asks  judgment  against  the  defendant: 
(i^  For  damages  sustained  by  reason  of  the  breach  of  the  covenant 
of  the  lessee  to  pay  rent  at  the  stipulated  rate  for  the  full  term  of 
the  lease; 

(2)  For  damages  for  a  breach  of  the  covenant  to  keep  the  premises 
in  repair; 

(3)  For  five  hundred  dollars  rent  due  on  the  first  day  of  Febru^^^ 
1 8^4)  ^nd  for  their  costs. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 
{Verification^ 

(2)  Petition*  of  Creditors.' 

(a)  To  Declare  Trust  on  CorporcUe  Property. 

Form  No.  6474.* 

State  oi  Kansas,      ) 
Wyandotte  County.  J 
In  the  District  Court  in  and  for  the  county  and  state  aforesaid' 

1.  Consult  the  title  Verifications.  4.  Thii  petitloa  is  baiad  on  the  Mv  /O 

2.  Tor  the  formal  purU  of  petitions  or  Chicago,  etc.,  Bridge  Co.  v,  Towkr,  SS 
complaints,  generally,  consult  the  title  Kan.  17,  in  which  case  the  coart  held 
Complaints,  vol.  4,  p.  1019.  that  the  plainti£f  was  entitled  to  the  re- 

8.  Creditors'  suits,  for  forms  relating  to,    lief  prayed  for. 
generally,  consult  the  title  Creditors* 
Suits,  /w/,  p.  874. 
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Tht  Chieago  and  AUkison  Bridgt  Company,  plaintiff, ' 

against 
The  Angle- American  JPaeking  and  Provision  Com-     Petition. 
paity,  George  Fowler,  Alexander  Muir  aitd  Arthur 
Booth,  defendants.  J 

The  plaintiff  states  that,  on  the  Iweniy-fi/th  day  of  June,  i685,  it 
obtained  a  judgment  against  the  defendant,  the  Anglo- American 
Pathing  and  Provision  Company,  in  the  United  Stales  Circuit  Court,  for 
three  thousand  four  hundred  and  four  dollars  and  seveniy-four  cents; 
that  an  execution  wag  issued  upon  the  judgment  and  placed  in  th« 
hands  of  the  United  States  marshal,  who,  on  the  sixth  day  oi  December, 
i%87,  levied  upon  certain  real  estate  in  IVyandotte  county  as  the 
property  of  the  said  Anglo-American  Company.  {Here  follows  a 
description  of  said  property.')  That  said  Anglo-American  Packing  and 
Provision  Company  was  organized  on  the  nineteenth  day  of  November, 
iS78,  with  a  capital  stock  of  one  hundred  and  ff/y  thousand  dollars,  of 
which  George  Fowler  was  appointed  the  general  manager,  which  posi- 
tion he  continued  to  occupy  until  shortly  before  the  rendition  of  the 
judgment  in  favor  of  plaintiff  herein  on  the  twenty-fifth  day  of  June, 
iS85,  and  that,  as  such  manager,  he  had  knowledge  of  the  indebted- 
ness of  the  Anglo-American  Company  to  the  plaintiff  herein,  and  was 
fully  aware  that  the  latter  had  not  been  paid.  That,  on  the  thirtieth 
day  of  Afay,  i&85,  the  said  Anglo-American  Packing  and  Provision 
Company,  by  its  officers,  made  a  deed  of  conveyance  pretending  to 
convey  all  of  the  real  estate  in  question,  and  above  referred  to,  to 
Gej\^e  Fowler,  for  a  pretended  consideration  ot  five  hundred  and 
eighty  thousand  AoIIat?,;  that  the  conveyance  was  made  for  the  pur- 
pose of  defrauding  the  creditors  of  the  said  Anglo-American  Company, 
and  especially  the  plaintiff  herein.  That  there  was  no  consideration 
for  the  said  transfer,  and  that  the  pretended  indebtedness  of  the 
Anglo-American  Company  to  the  said  Fowler,  claimed  to  be  a  con- 
sideration, was  fraudulent  and  fictitious.  That,  at  the  time  of  the 
transfer,  the  Anglo-American  Company  had  no  other  property  or 
assets,  except  that  included  in  the  transfer,  and  that  the  said  George 
Fowler,  defendant  herein,  accepted  the  conveyance  for  the  purpose 
of  carrying  out  the  fraudulent  intent  and  purpose  of  placing  the 
property  beyond  the  reach  of  the  plaintiff  and  other  creditors.  That, 
shortly  after  the  deed  above  referred  was  made,  the  said  George 
Fowler  conveyed  the  property  in  question  to  Alexander  Muir  and 
Arthur  Booth,  defendants  herein,  which  conveyance  was  placed  on 
record  without  any  consideration  whatever  passing  from  the  said 
Muir  and  Booth  to  either  Fowler  or  the  said  Anglo- American  Company. 
That  the  plaintiff  herein  did  not  discover  the  above  fraudulent  trans- 
action until  within  twelve  months  before  the  bringing  of  this  action. 
That  the  said  Anglo-American  Company  is  insolvent,  and  that,  since 
the  transfer  of  its  property  and  assets,  as  is  above  set  forth,  it  has 
ceased  to  do  business,  and  has  practically  abandoned  its  corporate 
rights  and  privileges.  That  said  judgment  now  amounts  to,  inclu- 
ding interest  and  costs,  the  sum  oi  three  thousand  seuen  hundred  and 
sixty-eight  dollars  and  sixty-four  cents. 

Wherefore  plaintiff  prays  judgment  that  the  property  should  be 
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adjudged  to  be  that  of  the  Anglo-American  Packing  and  Provision 
Company^  and  that  George  Fowler^  defendant  herein,  be  held  to  have 
received  and  held  the  property  in  trust  for  the  benefit  of  the  cred- 
itors of  the  said  Anglo-American  Company^  and  that  the  same  shall  be 
subject  to  the  payment  of  said  judgment. 

And  plaintiff  further  prays  that,  in  case  the  property  cannot  be 
subjected  to  the  payment  of  said  judgment,  the  said  George  Fowler 
shall  be  required  to  account  for  the  full  value  of  the  property  up  to 
the  amount  necessary  to  pay  the  judgment,  and  that  the  plaintiff 
herein  have  judgment  against  him  for  the  sum  of  three  thousand  seven 
hundred  and  sixty-eight  dollars  and  sixty-four  cents,  and  for  its  costs. 

Oliver  Ellsworth^  Attorney  for  Plaintiff. 

(  Verification,  )^ 

(Ji)  To  have  Sole  Remaining  Officer  Act  cu  Trustee  for  Creditors, 


Form  No.  6475.* 

In  the  Circuit  Court  of  Missis- 
sippi County,  State  of  Mis- 
souri, 

To  the  October  Term,  i%70. 


John  C,  Moore  and  (naming  others)^ ' 

plaintiffs, 
against 

George  W,  Whitcomby  defendant. 

The  plaintiffs  state  that,  by  an  act  of  the  legislature  of  the  state  of 
Missouri,  approved  February  19,  1866,  entitled  "An  Act  to  provide 
for  the  sale  of  certain  railroads  and  property  by  the  governor,  to 
foreclose  the  State's  lien  thereon,  and  to  secure  the  early  completion 
of  the  Southwest  Branch  Pacific,  the  Platte  Country,  the  St.  Louis  & 
Iron  Mountain,  and  the  Cairo  &  Fulton  railroads  of  Missouri,"  the 
charter  of  said  corporation  was  repealed,  and  the  government  of  the 
state  of  Missouri^  by  which  the  same  was  granted,  reclaimed,  seized 
and  took  possession  of  the  franchises  of  said  corporation,  and  to- 
gether with  the  road,  rolling  stock  and  other  property  of  said  cor- 
poration, on  the  first  day  of  October^  iS66^  sold  said  franchises, 
whereby  said  corporation,  on  the  day  and  year  aforesaid,  became  and 
is  dissolved. 

Plaintiffs  further  state  that  said  corporation  failed  to  complete  its 
railroad;  that  the  same  is  in  an  unfinished  condition  and  abandoned; 
that  the  same  has  become  dilapidated  and  gone  to  waste,  and  that 
the  corporation  has  not  kept  up  or  maintained  its  corporate  exist- 
ence, or  had  or  held  a  legal  election  for  officers  thereof  since  the 
election  held  in  1S6I;  and  that  the  present  defendant  is  the  only 
surviving  of  the  officers  of  said  dissolved  corporation  qualified  under 
the  constitution  and  laws  of  this  state  to  act  as  a  trustee  of  the 
property  thereof. 

Wherefore  plaintiffs  pray  that  the  defendant  may  be  directed  to 
act  as  a  trustee  of  the  property  of  said  company  for  all  persons  inter- 
ested in  the  distribution  of  the  assets  of  said  company. 

Oliver  Ellsworth^  Attorney  for  Plaintiffs. 

1.  Consult  the  title  Verifications.        suit  the  statute  relating  to  trustees  of 

2.  This  petition  is  ImmcL  on  tho  fiuts  in  dissolved  corporations,  Mo.  Rev.  Suu 
Moore  v,  Whitcomb,  48  Mo.  543.    Con-    (1889),  g  2513. 
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By  W.  R.  Buckkihstu. 

L  SECUBITT  FOR  COSTS,  759. 
1.   The  Ajgidavit,  759. 

a.  In  Support  of  Motion,   759. 
(i)  In  General,  759. 

(a)  Plaintiff  a  Nonresident,  759. 

aa.  Generally,  759. 

bb.    Where  Plaintiff  Removes  After  Cont- 

meneemenJ  of  Suit,  763, 
ec.   Foreign  Corporation,  762. 

(b)  Plaintiff  an  Administrator,  763. 

(O  Plaintiff  a  Trustee  of  an  Express  Trust,  764, 
(rf)  Plaintiff  Unable  to  Pay  Costs,  765. 
(a)   Where  there  has  been  Delay  in  Applying  for  Se- 
curity, 766. 
(j)  .for  Additional  Security,  767. 
^.  /«  Opposition  to  Motion,  768. 
(i)  By  an  Administrator,  768. 
(1)  By  a  Poor  Plaintiff,  768, 
».   7!i«  Motion,  769. 

a.  Notice  of  Motion,  769, 
A   (?raVr  /<?  ^.Aoo'  Ca««,  770. 
f.  Motion,  770. 
«.    TAr  C*-,^,  771. 

a.   Generally,  771. 

^,  .Fiir  Stay  of  Proceedings  Unless  Security  it  Jailed,  77a. 
c.    To  Pile  Security  or  Show  Cause,  773, 
«.  The  Bond,  Undertaking,  or  Recognizance,  773. 
a.  In  Civil  Cases,  773. 
(i)  Generally,  773. 

(a)  In  Courts  of  Record,  773. 
(i)  In  Justice's  Court,  783. 
(a)  /«  Election  Contest,  784. 
^.  /«  Criminal  Cases,  785, 
0.  A^<rfiV(r  tf/  5«c«r(V>'  ^i/tfrf,  786. 
e.  Dismissal  for  Failure  to  Give  Security,  786. 
«.  Affidavit  in  Support  of  Motion,  786. 
#.  Notice  of  Motion,  787, 
r.  Motion,  787. 
rf.   7"*;  Orrf^r,  787. 

(i)  Dismissing  Suit,  788. 
(a)  0;-rflfr  Nisi,  788. 
(i)  Absolute  Order,  788, 
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(2)  Denying  Motion   Where  Security  is  Filed  After 
Expiration  of  Time^  789. 

11.  SUITS  IN  FORMA  PAUPERIS,  79<^* 
1.  Application  for  Leave  to  SuCy  790. 

a.  In  Generaly  790. 

b.  Where  Applicatien  is  First  Made  on  Appeal^  795. 

c.  Upon  Claim  for  Tax  Seizure^  795. 
%.  Order^  796. 

a.  Of  Reference^  796. 

b.  Granting  Leave  to  Sue^  796. 

c.  Denying  Leave  to  Sue^  797. 

d.  Annulling  Leave  to  Sue^  798. 

HI.  TAXATION,  79^ 

1.  In  Geniraiy  798. 

a.  Notice  of  Taxation^  798. 

b.  Proof  of  Right  to  Tax,  800. 

(i^  Certificate  of  Judge,  800. 
(2)  Affidavits,  800. 

{a)  By  Attorney,  of  Costs  and  Disbursements^  800. 

(Ji\  By  Referee,  for  Reference  Fees,  803. 

\c)  By  Witness,  for  Travel  Fees,  803. 
r.  Objection  to  Items,  804. 


(1)  Notice  to  Clerk,  804. 


2)  Certificate  of  Clerk,  805. 
Retaxatton,  805. 

a.  Where  Costs  heme  been  Taxed  Without  Notice,  806. 
i)  Notice,  806. 

\\  Affidavit  for  Order  to  Show  Cause ^  806. 
x35  Order  to  Show  Cause,  807. 

b.  Where  Items  have  been  Allowed  or  Refused,  807. 
Affidavit,  807. 
Notice  of  Motion,  807. 
Motion^  808. 

{a)  In  General,  808. 

lb)  Fi^  Relaxation  and  ForfeUurt  of  CUrUt 
Fees,  809. 
(4)  Order,  809. 
e.    Where  Items  have  been  Omitted,  810. 
(i^  Motion,  8io. 
(2)  Order,  811. 
IV.  ADDITIONAL  ALLOWANCEt  81 1. 
1.  Notice  of  Motion,  811. 
%.  Certificate  of  Referee,  812. 
8.  Affidavits,  813. 

a.  In  Support  of  Motion,  813. 

b.  In  Opposition  to  Motion,  813. 

4.  Order,  814. 

V.  AWARD  OP  COSTS,  814. 
1.  Against  Parties,  814. 

a.  Plaintiff,  814. 

b.  Defendant,  815. 
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«1 


(3)< 

d.  Motion 


s.  Against  Ptrsons  ^^  Ptoftie^  $15. 
.  Attornn,  Si  5. 

)  For  N(mreHiemt  Platntif,  815. 
I   Where    Scandalous    ^nd    ImptrOfUmt   MaUtr   A 
Stricken  Out,  816. 
^.  Against  Executor,  Assignee  or  TrutUt,  817. 
(i)  Certificate  0/  fudge,  817. 
(2)  Order,  817. 
/.  Against  Person  Binefieiaify  Inttristed,  818. 
'  "t  Affidavit  in  Support  of  Motitm,  818, 

t  Notice  tf  Afotiam,  819. 
_)  Oralr/-,  819. 
Motion  against  Security  for  Costs  of  Intervenors,  Sao, 
I.  Against  Prosecutor  in  Criminal  Action,  8ai. 
TI.  AcnOH  TO  RECOVER  COSTS  AQAIMST  PARTY  DlSCQHTDniUIG 

ACTIOH,  831. 
VII.  Hones  TO  RECOTEB  ILLEOALLT  EXACT^  COSTS,  893. 

CHOaS-KEPEKEIfCBS. 

Par  Pdoems  of  Bonds  and  Undertakings  for  Casts  an  Appeal,  tee  fJu  titlt 
BONDS  AND  UNDERTAKINGS  ON  APPEAL  AND 
ERROR,  vol.  3,  p.  833. 

For  Forms  of  Bonds  for  Costs  upon  Removal  of  Actions  from  0^  Court 
to  Another,  see  tie  title  REMOVAL  OF  CAUSES. 

For  Forms  of  Executions  for  Costs,  see  the  title  EXECUTIONS. 

For  Forms  of  Orders  allowing  Amendment  upon  Payment  of  Costs,  set  tkt 
titlt  AMENDMENTS,  vol.  i,  pp.  751,  753. 

For  Forms  of  Stipulations  for  Costs  in  Admiralty,  see  the  title  Apjff- 
RALTY,  vol.  1,  pp.  463-465. 

See  afso  the  GENERAL  INDEX  to  this  work. 

For  matters  of  Substantive  Law  con^ected  with  the  fi^ct  of  Costs,  see  tht 
litie  COSTS,  4  American  amd  English  Encyclopadia  o> 
Law  (ad  (d.),  p.  313. 

For  matters  of  Pleading  and  Practice  connected  with  the  sulject  of  CoHs^ 
set  the  titles  COSTS,  5  Encvclop.«dia'  or  Pleading  and 
Practice,  p.  100;  ADDITIONAL  ALLOWANCE,  i  En- 
cyclopaedia OF  Pleaqino  AMD  Practice,  p.  911. 

I.  SECUBITT  FOR  ComS. 

^  1.  Tbe  Affidavit.! 

a.  In  Support  of  MoUoil 

(i)  In  General. 

(a)  plaijUiff  a  NonrestStni. 

04.  GsrntALLT. 


•6476.                                    COSTS,  6471 

Form  No.  6 476  >  -  -^ 

Supreme  Courts  Giy  a»/County  of  New  York.    . 

John  J>oe^  p\9xnX,^y 
against 
Richard  Roe^  defendant. 
City  and  County  of  New  York^  ss. 

Joseph  Story ^  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  attorney^  for  the  defendant  in  the  ajbove  entitled 
action. 

II.  That  said  action  was  begun  on  the  fourth  day  of  May^  i8^* 
by  the  service  of  a  summons  and  complaint  on  the  defendant  hereiu-x 

1.  This  affidavit  is  drawn  under  N.  Tennestee, -^CoA^   (1896),   g§     ^f^ 

Y.  Code  Civ.  Proc..  g  3268  (Birds.  Rev.  4927. 

Stat.   (1896),   p.   717,   g  63),   but  with  TVjtat.  —  Rev.  Stat.  (1895),  art-  T440. 

change  of  caption  will  answer  for  the  Utah,  —  Rev.   Sut.   (1898),  g§    33S4* 

following  states,  to  wit:  3355. 

Alabama,  — QW.  Code  (1886),  §  2858.  iVashingtoH.^2   Hill's  Anno.     Stat. 

^riiaiutfx.— Sand.  &  H.  Dig.  (1894),  (1891),  §844. 

§781.  Wisconsin, ^S^tih.  &  B.  Anao.  Sut 

Arizona,  —  Rev.  Sut.  (1887),  §  906.  (1889),  §  2943. 

^      Cati/c^nia.  —  Code  Civ.  Proc.  (1897).  IVyoming.  —  Rev.  Stat.  (1887).  §  ^?«- 

§  1036.  In  all  states  except  New  Y^r-^  J^  ? 

Colorado,  ~  Mills'  Anno.  Stat.  (1891),  advisable  to  add  a  clause  to  the  atf  o^^t 

-.§675,                                         '  which  shall  state  that  the  ^cfctiom 

Idaho,  —  Rev.  Stat.  (1887),  §  4915.  has  a  good  defense  to  the  action,  sp^^'V 

Illinois,  —  Starr    &    C.    Anno.   Stat,  it,  and  suggest  that  it  is  probable  fjl*^ 

(iSq6),  p.  1064,  par.  i.  a  judgment  for  costs  will  be  rccorwd 

V      Indiana,  —  Homer's  Stat.    (1896),  %  against  the  plaintiff  in  favor  of  the  ^ 

589.  fendant.      This    should    certainly    « 

.Ar<fif/M:iy.  — Bullitt's  Civ.  Code  (1S95),  done  whenever  the  appeal  is    «>  "* 

"  g  616.   •  discretion  of  the  court. 

Maryland.  —  Pub.  Gen.  Laws  (1888),  Besoiity  li  also  nquirsd  in  the  fouo«- 

art.  24,  8  9.  ing  states  before  the  cleric  will   '**^* 

.    .  Minnesota: — Stat.  (1894),  g  5518.  process  in  favor  of   a  noTite&idcoU  ^ 

Jffissouri,'^Kev,     Stat     (1889),      §  wit:                                                          j,, 

291 1;.  Connecticut,  — Gen,  Stat.(i888),  ^JJ?" 

Montana,— Codt  Civ.  Proc.  (1895),  §  District  of  ColumHa  —  Comp-    ^*^ 

'  1:871.  (1894).  p.  310.  8  12,  p.  446.  §30.     ■ 

Nebraska.  —  Comp.    Stat.   (1897),    §  Kansas,  — Qen.  Stat,  (1889),  §  ^^gA 

6208.            -  Maine,  — Rev,  Sut.  (1883),  c.  ^''Pr 

Nevada,  —  Gen.  Stat.  (1885),  §  3510.  Massachusetts.  —  Pub.  Stat  {iSS^h 

New/ersey,  ^^  Sen,   Sttit,    (1895),  p.  161,^24.                                               -gax 

2593,  par.  348.  Michigan,  —  How.  Anno.  Sut.  v*** 

New  Mexico,  — Comp.  Laws  (1884),  g  g  7296.                                                     ^    • 

1843.  MissisHp^.  —  Anno.  Code  (i«9*^'  * 

North  Dakota.— Rev.  Codes  {1895),  861. 

g5597.  New  Hampshire.  ^Pnh,  Stat,  frgfl/l 

Ohio.  —  Bates'  Anno.  Stat.  {1897),  g  c.  218,  8  8.                                               h 

6701.  North   Carolina,  —  Code  Civ.  k 

Oklahoma,  —  Stat.  (1893),  g  4833.  (1891),  g  209.                                       ^< 

Oregon,  —  Hill's  Anno.  Laws  (1892),  Pennsylvania,  —  Bright.    Pur.   {\. 

g  2062.  (1894).  p.  I131.  g  53.                         ^- 

^hode  Island,  —  Gen.;  Laws  (1896),  c        yermont,  ^^SXaI.  (1894),  gg  9^0^. 

347,  g  3.  1066.    These  sections  apply  to  resideQZ 

South  Carolina,  —  Rules  of  Practice  as  well  as  nonresidents, 

for  Circuit  Courts,  Rule  X.  t.  Who   maj  llako.— The    Affidayu 

.  S^th  t  Dakota,  rr-  Dak.   Comp.  Laws  may  be  made  by  any  one  familiar.wi^ 

(1887);  g  5207.  the  facu.    a  Wait's  Prac  573. 
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That  no  answer  has  b«en  serre'd  and  tliat  the'tiine  to  answer  has  n 
yet  expired.  • 
.  III.  That  the  plaintiff  is  not,^  and  at  the  time  of  the  beginning 
this  action  was  not,  a  resident  of  the  state  of  New  York,  but  residi 
and  then  resided,  in  the  state  of  New  Jersey. 

JV,  That  no  previous  application  for  an  order  requiring  the  plai 
tiflf  to  file  security  for  the  costs,  or  for  an  order  to  show  cause  w 
he  should  not  be  compelled  to  file  such  security,  has  been  made 
this  action. 

V.  That  the  reason  why  an. order  to  show  cause  why  the  plaint 
should  not  be  compelled  to  file  security  for  the  costs,  and  why  t 
defendant  should   not  have  such  other  further  relief  as   may 
necessary,  is  sought,  is  because  {Here  state  the  reason  why  the  mott 
catatot  be  regularly  noticed  for  the  mntionday.'^ 

Joseph  Story. 
Sworn  to  before  me  this  tenth  day  of  May,  i897. 

Abraham  Kent, 
Notary  Public,  New  York  County. 

Pom  No.  6477,1 
In  the  DistrUt  Court  in  and  iotPolk  County,  Iowa. 
John  Doe,  plaintiff, 

against  | 

Richard  Roe,  defendant 
State  of  Iowa,  \ 
Polk  County,    f  "■ . 

I,  Richard  Roe,  being  first  duly  sworn,  say  that  I  am  the  defenda 
in  this  action;  that  I  have  a  good  defense  to  the  whole  of  thisacti< 


should  have  been  a  ,     ,  ,,              . 

commeiicemEnt  of  the  action.     Ambler  graphs  of  the  form  arc  drafted  to  mi 

V.  Ambler,  8  Abb.   Pr.  (N.  Y.  Supreme  the  Ntie  York  rutei   of  court.     Th 

Ct.)  }40.     But  it  In  usual  to  add  a  state-  are    not    necessary    except    In    stal 

ment  as  to  present  residepce.  where  the  court  rules  specially  requ 

Security  for  costs  on  the  ground  of  such  clauses  in  affidavits   for  ex  fa 

aonresidence  is  not  required 'unless  all  motions  and  applications  for  orders 

the  plaintiffs  are  noit residents,     N.  Y.  show  cause. 

Code    Civ.    Ptoc.,  9  337°  (Birds.   Rev.  8.  /db«.  — Code(i8q7),  §  3B47. 


Sui.  (lSg6),  p.  71S,  g  65):  Sims  v.  Bon-  affidavit  need  not  set  out  the  facts  ci 

eolTY.  r         -    -  

an  action  brought  by  a  nominal  part) 

pftny  for  the  nse  of  another  the  affidavit  M.  V.  Live  Stock  Ins.  Co.  v.   Hend< 


'.  Super.  Cl.  63.  slituting  tbe  defense,  but  only  that  t 

1  action  brought  by  a  nominal     party  filing  it  has  a  good  defeni 


•npporting  a  motion  for  security  must  son,  38  Iowa  446. 

deny  the  solvency  of  the  iittm  qui  tut  Delaware.  —  The    provisions    of    1 

and  his  residence  within  the  jurlsdic-  Dttatoan  statute  are  substantially  I 

tion.     O'Coonell  v.  Rea,  51  III.  306.  same,  save  that  tbe  affidavit  must  sti 

S,  If  an  absolute  order  Is  sought  by  that  the  defense  is  to  tbe  whole  actic 

notice  for  the  regular  motion  day,  an  and  must  state  the  nature  and  characi 

order  to  show  cause  becomes  unneces-  of  the  defease.     Del.  Rev.  Stat  (1B9 

farr  and  paragraphs  IV  and  V  maybe  p.  Tgl,  g  B. 
emitted.     Aa  an  txpartt  application  for 
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(or  to  a  artain  ^ri  of  ih€  ^cH^  siating  flffia^jM^^  tod  tbat  tbe  plajo- 
tiff  is  a  nonresident  of  this  state. 

Subscribed  and  sworn  to  befqr^  me  this^r^/day  ^ijuly^  iSfi^. 

Ahr<U^m  Ket^^ 
Notary  Public,  folk  County. 

Fona  No.  0478.' 

State  of  Mississippi^ )  In  Chancery  Court, 

I>e  Soto  County.        J  October  Term,  a.  d.  18PT. 

John  Doe    1 

against      \  No.  2 It. 
Richard  Roe,  ) 

Personally  appeared  before  me,  the  undersigned,  a  justice  of  the 
peace  of  said  county,  John  Hqncock^  cl^r|jc  of  the  Chamcery  Court  of 
the  county  aforesaid,  who,  on  oath,  says:*  That  the  complainant  in 
th«  ^bpv^  styled  case  is  a  nonresident  of  the  state  of  Mississt^fii^  stnd 
has  not,  as  he  believes,  sufficient  property  in  said  state  out  of  which 
the  costs  can  be  made  if  adjudged  against  him. 

John  Hancock,  C\cx^' 

Sworn  to  and  $iubscfib^4  beforf  me  tbif  ^e  sipuh  day  q(  0£^> 
A.D.1S97.  4^r(iAamJ^4^^  J'^' 

H.  Whbm  Plaintiff  Removes  After  Ck>ifmifO|3ii9iiT  o?  9yir. 

Form  No.  6479.* 

lC<wnendnfi  ^s  in  Form  Nq*  fi^rfi,  ^nd  cowiin^inf  4cwn  tfi  *.)         . 

III.  That  smc^  th^  beginning  of  this  actipn  fiqd  ^bput  the  mown 
of  March  last^  the  plaintiff  in  this  action  removed'  from  this  state  to 
th^  state  of  New  Jersey^  with  the  intention  of  there  perman^P^^y 
residing.  That  he  has  ceased  to  be  a  resident  of  this  •tate  and  that 
he  is  not  within  the  jurisdiction  of  thi«  court,  bv^  resides  at  pf^i¥^^ 
in  the  state  of  New  Jersey, 

IV.  (Concluding  as  in  Form  No.  6476.) 

€i.   POEBIGN  C0RP01lATI0ir» 

Form  No,  6480.^ 
{Com$n$neing  as  m  Form  No.  6^76^  and  coniiiwinf  4^mn  to  ^.) 

\,  Musissi^,^hnno.  Codo  (189s),  /nmi.  —  Code  (1897),  g  3S49.       ^^\  e 

K  86a.  MassackmeUt.  —  Pub.  Sut  (l8*'^'  ^ 

a.  New  Yark.-^Codt  Civ.  Proc.,  %  167,  g  30.                                            .      g 

7269  (Birds.  Rev.  Sut.  (1896),  p.   718*  Afusauri.^Rtr.     Stat.     (i8«9l'    ^ 

« 64).  0916.                                                   .  i. 

Similar  provisioos  oxist  in  nearly  all  9.  Actual,  not  iatended  r^fl"",  ^o 

the  states.    See  the  list  of  statutes  cited  meant.    Morton  v.  Domestic  Toi-  ^^'l 

sH/ra,  note  i,  p.   760,  and   also   the  x  Abb.   N.  Cas.  (N.  Y.  SuprefP^       '' 

statutes  following,  to  wit:  890.                                                       . 

Aiai0ma,^Ciir,  Code  (1886),  g  286L  4.  See  statutes  dteil  s^a,  not^  ^' 

Illinois,  —  Starr   &    C.    Annp.    Stat.  p.  760. 
(1896),  p.  1067,  par.  4. 
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HI.  That  the  plaintiff  herein  is  a  foreign  wrpffffAioa  iworpon 
under  the  laws  of  the  state  of  TWrtc  Jtrs^. 
IV.  (CVi«c/»iA>ie'  as  in  Fprm  Jf^.  $47^.) 

(i)  Plaintif  an  Adtninitirator. 
Farm  No.  64(1.' 
Supreme  Court,  City  and  County  of  I/ew  York, 
John  Dae,  as  administrator  of  the  estate "] 
of  Richard  Styles,  deceased,  plaintiff,     I 
against  | 

Richard  Roe,  defendant.  J 

City  and  County  of  New  York,  ss. 
Joseph  Story,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  defendant  in  this  action. 

II.  That  the  plaintiff  is  the  duly  appointed  administrator  of 
goods,  chattels  and  choses  in  action  of  Richard  Styles,  decea; 
being  appointed  by  the  surrogate  of  Alhat^  county  on  the  tidrd  < 
oi January,  \WJ^. 

III.  {Here  state  the  cause  of  action  and  the  present  cendilion  of 
same.') 

IV.  (ffere  state  costs  already  accrued  and  likely  to  aecrue. ) 

V.  Upon  information  and  belief  that  plaintiff's  intestate  left 
estate  and  that  said  letters  of  administration  were  taken  out  onlj 
prosecute  a  claim  for  damages  in  causing  his  death. 

VI.  That  the  complaint  herein,  a  copy  of  which  is  hereto  anne 
and  made  a  part  of  this  affidavit,  is  made  only  on  infomation  i 
belief,  of  which  information  the  sources  are  not  ^ven. 

VII.  Upon  information  and  belief  that  intestate's  death  was  cau 
by  his  own  negligence  and  that  the  sources  of  information  i 
beli^  are  the  affidavits  of  Samuel  Short,  verified  on  the  third  da] 
April,  1894,  and  of  William  IVest,  verified  on  the  fifth  day  of  Ap 
iSd^  which  affidavits  are  herewith  submitted.* 

1.  jV<tt>   KorJ.  —  Code  Civ.   Proc,  fi  cknt   UaUmcnc*.     The  nerils  of 

3171  (Blid*.  Rev.  6tat.  (1S96),  p.  71S,  %  action  u  thawn  in   tlie  compUlni 

66).  alirajis  to  be  coniidcred  in  like  mat 

The    order    tor   Mcurlty    lor    co«U  ai  if  the  plaintiff  had  applied  to  eu 

aiAintt  an    executor    mud  be    upon  forma  pauperis,  and    ii   a  frima  J 

notice  or  by  order  to  Bhow  cauie.     An  cauk  of  action  appears   m    (he   c 

lu/ar/forderif  granted  will  be  vacated,  plaint   the  court  will   refuae  iccui 

Switi  V.  Wheeler,  46  Hua  (N.  Y.)  580.  Rutherford  «.  Madrid,  77  Hun  (N. 

The  Bvnc   rule    applies  to    an   order  J4j.     And  a  sworn  complaint  prcs 


againit  plaintiff  as  receiver.  Rid^way  ins/riwu/oiTf  a  good  cauK  of  pclic 
V.  Symoii*.  2s  Civ.  Proc.  Rep.  (N.  Y.  reason  for  refuting  appjicaiion 
Supreme  C(.)  13.  security.     Schmidt  v.  EiBcmaa,6  N 


:.  Paragraphs   V,   VI   and   VII   are  Rep.   (N.  Y.  Brooklyn   City  Ct.) 

adapted   from  the  facts  in  Caccavo  ».  Fe«Mnden  «.  Blanchard,  14  Ciy.  P 

Rome,  etc.  R.  Co..  59  K.  Y.  Super.  Ci.  Rep.  (N,  V.  Supreme  Cl.)  377,  4S  I 

139.  in  which  it  naa  held  a  proper  case  (N,  Y.)  350, 

was  made  out  for  the  ezercisp  of  (he        A  ([atemeol  that  i)ie  Mlote  has 

court's  discretion.  assets  except  the  claim  in  litigatloi 

But  pertoaal  irresponsibilily  and  in-  not  a  cause  requiring  securit/.     R 

solvency  of  tatatc  tJone  are  not  suS-  v.  Potter,  a  McCarty  (N.  V.)  33. 
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VIII.  Upon  information  and  belief  that  defendant,  in  case  he  is 
successful  in  this  action,  will  not  be  able  to  collect  out  of  decedent's 
estate  the  costs  herein.  That  the  sources  of  deponent's  infonnauon 
and  be,lief  are  (naming  them). 

IX.  That  said  deponent  is  informed  and  verily  belives  that  this 
action  is  not  commenced  in  good  faith  by  said  plaintifiF,  but  is  in  bad 
faith  and  improperly  begun  and  continued.^ 

X.  That  said  deponent  is  informed  and  verily  believes  the  plain- 
tiff is  irresponsible  and  insolvent,  and  that  if  successful  in  this  action 
deponent  will  not  be  able  to  collect  from  the  plaintiff  the  costs  herein, 
and  that  the  sources  of  his  information  and  belief  are  (naming  fAem). 

(Signature  and  jurat  as  in  Form  No.  6476.) 

(r)  Plaintijf  a  Trustee  of  an  Express  Trusts 

Form  No.  6482.* 

Supreme  Court,  Ci/y  and  County  of  New  York. 

John  Doe^  as  trustee  for  Jacob  Wirth 
and  Alfred  Case^  plaintiff, 

against 
Richard  Roey  defendant. 
City  and  County  of  New  York^  ss. 
Joseph  Story^  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  attorney  for  the  defendant  in  this  action. 

II.  That  prior  to  the  commencement  of  this  action,  one  X^^^'J 
CasCy  who  is  not  now  within  the  state,  claimed  to  have  a  cause  of 
action  to  recover  damages  against  the  defendant  for  a  tort  ali^iT^ 

1.  Where  security  is  required  under  Mason,  86  Hun  (N.  Y.)  500,  it  wa^  held 

section  3271  of  the  New  York  Code  of  that  in  an  action  brought  by  a  rec«*'*'^*^« 

Civil  Procedure  it  will  be  granted  only  administrator,   etc.,  the   plaintiflf    ^'A: 

in  the  discretion  of  the  court.     Under  not  be  required  to  give  security  for  *^^ v^ 

the  old  code,  in  Wilbur  v.  White,  56  unless  it  is  shown,  ''  in  addition  to  tne 

How.  Pr.  (N.    Y.    Supreme    Ct.)  321,  fact  of  insolvency,"  that  the  actioo  ^"^J 

where  the  allegation  in  the  affidavit  was  brought  in  bad  faith  or  heedlessly 

•*  that  there  are  not  funds  belonging  to  that    the  plainti£f  will   not    proba-*'  7 


belonging  to  that    the  plainti£f  will   not    pro 

the  bankrupt's  estate  represented  by  succeed.  y 

him  sufficient  to  pay  said  costs  if  de-        8.  This  form  is  drawn  under  ^^^y* 

fendant  succeeded  in   the  action,"  it  Code  Civ.  Proc  ,  §  3271  (Birds.    ^J\ 

was  held  that  the  allegation  was  not  Stat.  (1806),  p.  718),  g  66,  and  is   ^^-^ 

sufficient  without  a  further  allegation  on  the  facts  in  Fish  v.  Wing,  ^         iq 

of  bad  faith  or  mismanagement  m  the  Proc.  Rep.  (N.  Y.  Supreme  Ct.)  ^^/'^jff 

prosecution  of  the  action.     Under  the  which  case  it  was  held  that  a  P^^^^'-jst 

new  code,  however,  in  Tolman  v,  Syra-  suing  as  a  trustee  of  an  express   ^r^j, 

cuse,  etc.,  R.  Co.,  92  N.  Y.  353,  it  was  will  be  required  to  file  security  for  *^*^fi. 

held  that  the  court  had  power  in  its  when  one  of  the  beneficiaries  \%  ^  ^    jj 

discretion  to  require  security  from  an  resident  of  the  state,  and  the  p^^^^as 

administratrix   although  the   affidavit  an  infant  whose  guardian  adlitc^      |,^ 

contained  no  allegation  of  mismanage-  not  filed  such   security,  and  th^^     ^^^ 

mentor  bad  faith.     But  if  the  allega-  former  rule  under  section  317  ^  x  ot 

tion  is  not  made,  other  reasons  must  be  Code  of  Procedure,  requiring  9^*^  f^g^ 

shown  for  the  exercise  of  the  discretion  bad  management  or  bad  faith  ^^  0^ 

of  the  court.    The  court  will  not  act  such    trustee  will   be   required  to  ^^ 

merely  because  the  estate  is  insolvent,  security,  has  not  been  retained  to     ^^ 

Fagan  v.  Strong,  19  Civ.  Proc.   Rep.  present  revision.     See  also  S^i*^ 

(N.  Y.  Supreme  Ct.)  88.    So  in  Hale  v,  Collins,  i  Den.  (N.  Y.)  659. 
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(Here  specify).  That  the  said  Lewis  Case,  still  prior  to  the  commence- 
ment of  this  action,  transferred  and  assigned  said  cause  of  action  to 
John  Dot,  the  plaintiff  herein,  in  trust,  however,  to  collect  it  and 
to  pay  over  the  sum  collected  to  one  Jacob  Wirth,  a  nonresident,  and 
to  Alfred  Case,  the  minor  son  of  said  Lewis  Case,  in  certain  specified 
proportions. 

III.  That  by  virtue  of  said  assignment  said  John  Doe  brings  this 
action  as  express  trustee  for  the  persons  above  mentioned. 

IV.  Upon  information  and  belief  that  the  plaintiff  is  insolvent  and 
that  if  the  defendant  shall  succeed  in  this  action  he  will  be  unable  to 
secure  payment  of  his  costs  from  said  plaintiff. 

V.  That  the  source  of  deponent's  information  as  to  those  portions 
of  this  affidavit  which  are  stated  to  be  made  on  information  and  belief 
is  investigation  which  deponent  has  personally  made  in  execution  of 
his  duties  as  attorney  for  the  defendant  in  this  cause. 

{^Signature  and  jurat  as  in  Form  No.  6^76.) 

(d)  Plaintiff  Unable  to  Pay  Costs. 

Form  No.  64%. 
(Precedent  in  Hamilton  v.  Dunn,  33  111.  3S9.)> 
[In  the  Cook  County  Circuit  Court.* 
James  Hamilton  1 


Patrick  Dunn. 
State  of  Lllinois,  \       3 
County  of  Cook,  f  ^^-1 
James  Hamilton  personally  appears,  and  being  first  duly  swom 

1,  fllinvia.  —  Starr  &  C.  Anno.  Stat,  claimed  by  them  as  heiri,  and  where  it 
(189G),  p.  1067,  par.  4.  The  affidavit  in  appeared  from  tbe  report  oC  the  referee 
thii  case,  however,  was  defeated  by  that  the  estate  was  amply  sufficient  to 
the  counter  affidavit  to  be  found  infra,  meet  all  charges,  it  was  held  error  for 
Form  No.  6488,  the  court  saying,  'The  [he  circuit  court  to  dismiss  the  case  on 
rule  upon  the  plaintiff  to  show  cause  motion  for  want  of  security  for  costs 
why  he  should  not  give  security  for  and  upon  proof  merely  that  the  plain- 
costs  was  properly  discharged  by  the  tiSs  possessed  no  other  properly  sub- 
court  on  [he  counter  affidavit  of  the  ject  to  execution.  The  proof  should 
plaintiff;  Chat  should  have  as  much  have  been  made  that  the  plaintiffs  were 
weight  with  the  court  as  the  defend-  likely  to  become  ultimately  liable  for 
ant's  affidavit.  Such  motions  in  such  costs.  Whitsetc  v.  Blumenchal.  63  Mo. 
cases  are  not  regarded  in  a  very  favor-  479.  See  Knight  v.  Fisher,  15  Colo, 
able  light  by  courts,  the  object  being  177,  holding  that  the  affidavit  must  pre- 
most  generally  procrastination  and  de-  sent  a  case  which  appeals  to  Ihe  dls- 
lay.  Slight  evidence  has  been  usually  cretion  of  the  court,  and  Starr  &  C. 
held  sufficient  to  discharge  such  rule."  Anno.  Stat.  111.  (1S96),  p.  1067,  par.  4; 

Where   security  for  costs  is  sought  Mo.  Rev.  Stat.  fi88g),  §  agi6. 

because  the  plaintiff  would  be  unable  S.  The  proceedings  in  this  case  were 

to  pay  them  if  awarded  against  him,  actually  had  in  the  Cook  county  court 

Ihe  rule  should  not  be  granted  unless  of  common  pleas. 

it  appears  that  there  is  probability  that  ),  The  words  enclosed  by  [  ]  will  not 

costs  will  be  so  awarded  against  the  be   found   in   the    reported   case,    but 

plaintiff.      Where   the    plaintiffs   were  have  been  added  to  render  the  form 

•ning   10   recover  a  valuable  tract   of  complete, 
land  wllb  rents  and  profits,  which  was 
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deposes  and  says  that  he  is  the  defendant  in  the  above  entitled  suit; 
that  he  is  well  acquainted  with,  and  has,  for  some  months  past,  well 
known  the  said  Patrick  Duntty  the  plaintiff  in  said  suit,  personally 
and  by  reputation.  That  the  said  Patrick  Dunn^  according  to  his 
own  statements  and  admissions  made  to  this  affiant  on  or  about  the 
first  day  of  December  last  pasty  was,  and  according  to  the  best  of  his, 
this  affiant's,  knowledge,  information  and  belief,  still  is,  utterly  insol- 
vent, and  has  no  goods,  estate  or  effects  liable  to  execution,  wherefrom 
such  costs  or  any  part  thereof,  as  the  said  Patrick  Dunn  may  be  decreed 
or  adjudged  to  pay  in  the  above  entitled  cause,  can  be  made,  levied 
or  satisfied.  This  affiant  further  says  that  he  has,  or  he  is  informed 
by  his  counsel  and  verily  believes,  a  good,  full  and  sufficient  defense 
to  the  above  entitled  suit  on  the  merits  thereof,  and  that  his  pro- 
ceedings in  this  behalf  are  not  in  any  manner  interposed  or  intended 
to  delay  or  retard  the  trial  of  the  same.  This  affiant  therefore  prays 
that  a  rule  may  be  entered  in  the  above  entitled  cause,  requiring  the 
said  Patrick  Dunn^  within  such  time  as  the  court,  in  its  discretion, 
shall  see  fit,  to  file  good  and  sufficient  security  for  such  costs  as  may 
accrue  therein,  and  in  default  thereof,  that  said  suit  may  be  dis- 
missed, according  to  the  form,  force  and  effect  of  the  statute  in  such 
case  made  and  provided. 

\(JSignature  and  jurat  as  in  Form  No.  6Jlfl6.^^ 

Form  No.  6484.* 

(jCommencing  as  in  Form  No,  QJ^tSy  and  continuity  dawn  to  *.)  .'^ "^^ 
he  has  good  reason  to  believe,  and  does  believe,  that  the  complait^^J^^ 
in  the  above  styled  case,  though  a  resident  of  said  state,  cannot  oe 
made  to  pay  the  costs  of  the  said  suit  in  case  the  same  shal^  d^ 
adjudged  against  him. 

{Signature  and  jurat  cu  in  Form  No.  6478,') 

(2)  Where  there  has  been  Delay  in  Applying  for  Secub.iI"'^- 

Form  No.  6485.* 

{Title  of  court  and  cause y  and  venue  as  in  Form  No,  6476.') 
Richard  RoCy  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  this  action.  -     . 

II.  That  he  is  not  personally  acquainted  with  the  plaintiff  aa<i  ^ 

1.  The  matter  to  be  supplied  within  169;  Teal  v,  Yost,  16  Civ.  Pw^-  J*^  v, 
[]  will  not  be  found  in  the  reported  (N.  Y.  Super.  Ct)  367;  Schw^^  g^l 
case.  Scott,  25  Civ.  Proc.    Rep.   (N.    »  • 

2.  Mississippi.  —  Anno.  Code  (1892),  preme  Ct.)  53.  -.fdes 
§  862.                                                                   Indiana.  —  A  rule  of  court  pfpT.    for 

3.  Security  for  costs   under  section  that  "motions  to  require  securi^?j||,g> 
3268  of  the  New  York  Code  (Birds.  Rev.  costs  must  be  made  at  the  first  ^^^pon 
Stat.  (1896),  p.  717,  §63)  can  be  required  of  the  docket,  unless  the  affidavit     ^at 
only  if  there  is  due  diligence  in  applica-  which  the  motion  is  based  show^^      ^^^ 
tion  therefor.     Such  application  should  the   plaintiff's    nonresidence    w^^  gt^V 
be  made  before  answer,  and  any  subse-  known  to  the  defendant  or  his  att*^**^  ^^ 
quent  delay  must  be  excused  by  facts  and  that  it  is  made  as  soon  as  tb<  fMC( 
stated   in   the   affidavit.     Stevenson  v.  of  such     nonresidence    comes   CO    Ay 
New  York,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  knowledge.     When  the  motion  i^    *Ar 
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no  knowledge  or  belief  that  said  plaintiff  was  a  nonresident  until  the 
leveMtetiak  cUy  of  Afay,  i897,  when  the  fact  that  at  the  commence- 
ment of  this  action  said  plaintiff  was  and  now  is  a  nonresident  was 
discovered  (or  became  known)  to  the  defendant. 

III.  That  (Here  state  how  ike  fact  became  known  to  him,  S0  confirming 
his  previous  lack  of  knowledge.) 

(Signature  and  jurat  as  in  Form  No.  6476.) 

(8)  For  Additiohal  Security. 
Form  No.  6486.' 
(Commencing  as  in  Form  No.  6476,  and  continuing  dawn  to  f)  that 
{Here  state  wkai  kas  happened  in  the  case  and  itemise  as  far  as  possible  the 
expenses  which  have  been  andwtll  be  incurred),  and  that  said  costs  and 
disbursements  will  greatly  exceed  the  sum  of  two  hundred  and  fifty 
dollars. 

III.  That  the  plaintiff  is  and  always  has  been  a  nonresident  of  the 
state  of  New  York,  residing,  as  deponent  is  informed  and  believes,  in 
fersey  City,  New  fersey. 

IV.  That  on  the  fourth  day  of  May,  \&97,  complying  with  the  de- 
mands of  the  defendant's  attorney  (or  an  order  of  the  court  specifying 
if),  the  plaintifTs  attorney  filed  an  undertaking  for  the  defendant's 
costs  in  the  sum  of  two  hundred  and  fifty  doliars.  That  after  the 
costs  in  the  action  had  greatly  increased  and  threatened  still  further 
greatly  to  increase,  deponent  often  requested  said  attorney  for  the 
plaintiff  to  file  additional  security  for  costs  in  this  action,  but  this, 
said  attorney  has  neglected  and  refused  to  do. 

taiaed.  Ihc  pUinlifr  will  be  required  to  ///imn/.  —  Starr  &  C.  Anno.  Stat. 
file  Ihc  undertaking  for  costs  On  the  (1B96),  p.  1067.  par.  4.  The  Court  Can- 
following  day."  Pancoaslf.  Travelers'  not  require  additional  security  unless 
Ins.  Co.,  79  Ind.  174.  some  change  in  the  circumstances  of 

1.  Additional  security  for  costs  may  the  plaintiff  or  his  Bccuiity  is  showa. 

be  required  "  at  any  time  after  the  al-  Ball  v.  Bruce,  27  111.  333. 

lonance  of  an  undertaking  for  costs  "  lawa.  —  Code  (1S97).  g  3850. 

upon  proof  "  that  the  sum  specilied  in  Kansas.  —  Gen.  Stat.  (iBSg),  §  4685. 

the  undertaking  is  insufficient."     N.  V.  A'^/uf.ty.— Bullitt's  Civ,  Code(  1895), 

Code   Civ.    Proc.,  S  3376  (Birds.  Rev.  §  fiao. 

Stat.  (1896),  p.  719,  g  71).    The  language  Michigan.  —  How.  Anno.  Stat.  {1883), 

of  the  code,  however,  does  not  give  the  §  7390. 

right   to    require   additional    security  .Vinn^s^ia.  — Stat.  (1894),  §  5518. 

where  the  plaintiR  has  paid  money  into  Miuouri.  —  Rev.  Slat,  (1S89),  g  2915. 

court  instead  of  tiling  an  undertaking,  Meniana.  —  Code   Civ.    Proc.  (1 895 J, 

Newhall  V.  Applcton,  57  K.  V.  Super.  §  1871. 

Ct.  154.  jV>*rjjia.— Comp.Stat.(iBg7).§63il. 

Additional  security  for  costs  is  pro-  Nevada. — Gen.  Stat.  (iBBs),  §3510. 

vided  (or  also  by  the  express  words  of  North  Daieta.  —  Rev.   Codes  (1895), 

the  statutes  in  the  following  states:  g  5601. 

Ala6ama.  —  C\v.  Code  (1886),  g  3858;  O^ra.  —  Bates'   Anno.   Stat.  (1897).  § 

Peavey  v.  Burketl.  35  Ala.  141.  5343- 

ArkaHsat. —Sa.nA.  &   H.  Dig.(lS94),  TVnnr^Mf. —Code  (1896),  g 4937. 

§785-  Wasiinghn.  —  a    Hill's  Anno.     Sut. 

Ca/i/antia.  — Code  Civ.   Proc.(i897),  (i8qi),  g  844. 

g  1036.  WijfffBji'n.  —  Sar>b.  ft  B.  Anno.  Stat. 

Dtlawart.  —  Rev.  Stat.  (1803).  p.  793.  (1889),  §  2947. 

Idaho.  — ^Kv.  Stat.  (1887),  §  4915.  Wyoming.  — 'S.w.  Slat.  (1887),  §3690, 
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V.  That  Jffere  state  ifu  present  condition  of  the  action?^ 

VI.  That  no  previous  application  for  an  order  requiring  plaintiff  to 
£le  additional  security  has  been  made  in  this  action. 

(Signature  and  jurat  as  in  Form  No.  6476.) 

h.  In  Opposition  to  Motion. 

(1)  By  AN  Administrator. 

Form  No.  64 87 J 

(^Title  of  court  and  cause  as  in  Form  No,  648I.) 
Jeremiah  Mason^  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  attorney  for  the  plaintiff  in  this  action. 

II.  That  on  Xht  fourth  day  of  May,  iS97,  the  plaintiff  began  this 
action  by  the  service  of  a  summons  and  verified  complaint,  a  copy 
of  which  is  hereto  annexed  and  made  a  part  of  this  affidavit. 

III.  That  said  action  is  brought  for  the  benefit  of  John  KiU^^J^ 
and  fames  Killman,  the  next  of  kin  to  the  decedent,  who  reside  m 
the  state  of  Maine, 

IV.  That  said  next  of  kin  are  infants  of  the  respective  ages 
of  eight  2LTi&  fourteen  years.  That  the  decedent,  their  father,  left  no 
estate  except  a  few  articles  of  personal  apparel  and  furniture  of 
small  value. 

V.  That  said  infants  are  utterly  unable  to  pay  into  court  t7V0  hun- 
dred and  fifty  dollars  or  to  give  security  for  the  costs  of  this  action, 
and  that  if  required  so  to  do  they  would  be  unable  to  comply,  and  the 
action  would  be  discontinued. 

(^Signature  and  jurat  as  in  Form  No.  64.76.) 

(2)  By  a  Poor  Plaintiff. 

Form  No.  6488. 

(Precedent  in  Hamilton  v,  Dunn,  sa  IlL  959.)* 

[In  the  Cook  County  Circuit  Court' 

Patrick  Dunn 

against 

James  Hamilton. 

State  oi  Illinois,  \      -14 
County  of  Cook.  )  ^^'-l 

1.  The    averments  in  this  affidavit  estate  of  the  decedent  was  lesS  ^^^ 

are  taken  from  the  opposing  affidavit  twenty-five  dollars,  and  that  ^^^jjjjq. 

in  Fessenden   v.    Blanchard,    14   Civ.  been  thereupon  duly  appointed  ^^  ^^ 

Proc.  Rep.    (N.  Y.  Supreme  Ct.)  279,  istratriz,   and    s^ave    bond,   etc-      ^i^^ 

where  the  motion  for  security  was  de-  affidavit  in  this  fatter  case  set  ^^\^  of 

nied.     In  Lyons  v.  Cahill,  12  CiV.  Proc.  facts  which  gave  rise  to  the  ca**' 

Rep.  (N.  Y.  Super.  Ct.)  72,  the  motion  action  with  great  fullness.                 ^^ 

for  security  was  also  denied  upon  the  S.  This  affidavit  was  sufficient  ^^^^^ 

affidavit  made  by  the  administratrix,  feat  the  defendant's  affidavit  in  siiP^^^ 

which  alleged  that  she  had  applied  to  of  the  motion  set  out  supra^  Fot^ 

the  surrogate  of  New  York  county  for  6483. 

letters  of  administration  and  in  her  pe-  3.  See  tupra^  note  8,  p.  765. 

dtion  had  alleged  that  the   personal  4.  See  st^a,  note  3,  p.  765, 
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Patrick  Dunn  of  said  county,  being  duljr  sworn,  deposes  and  say 
that  he  is  a  mason  by  trade,  and  that  James  Hamilton,  the  defendai 
in  this  suit,  is  justly  indebted  to  this  deponent  in  a  large  sum  < 
money,  to  wit:  the  sum  of  about  two  hundred  dollars,  for  wor! 
labor  and  services  done  and  performed  by  this  deponent  for  sal 
Hamilton,  and  that  said  suit  herein  was  commenced  against  sai 
Hamilton  to  recover  said  sum  of  money;  that  this  deponent  is  n( 
insolvent,  although  a  poor  man,  and  that  if  said  Hamilton  would  p^ 
this  deponent  what  is  justly  his  due,  he  could  pay  all  the  debts  1 
owes  in  the  world.  This  deponent  further  says,  that  he  does  nc 
know  what  the  costs  of  the  court  in  this  case  may  be,  but  ths 
if  they  do  not  amount  to  a  large  sum  of  money,  he  will  be  able  t 
pay  them  without  difficulty,  especially  if  said  Hamilton  pays  him  whs 
IS  now  justly  his  due.  This  deponent  further  saith,  that  he  is  no 
and  has  been  for  about  a  year  a  resident  of  the  city  of  Chicago,  an 
that  he  has  no  other  residence  whatever.  And  further  this  deponec 
saith  not. 

Y^Signaiurt  and  jurat  as  in  Form  No.  8^76.)^ 

2.  The  Motion.* 
a.  Hotloe  of  Motion. 
Ponn  No.  6489. 
(  Title  of  court  and  cause  as  in  Form  Ho.  6j^76.  ) 
Please  take  notice  that  upon  the  affidavit  of  Richard  Rot,  verifie 
the  fifteenth  day  of  February,  i8i)7,  a  copy  of  which  is  hereunt 
annexed,  and  upon  the  defendant's  notice  of  appearance  which  i 
herewith  served  upon  you,  the  undersigned  wilt  apply  to  this  court,  < 
a  special  term  thereof  to  be  held  at  the  County  Hourt-hause  in  th 
city  of  New  York  on  the  twenty-fourth  day  of  February,  i897,  at  tt 
o'clock  in  the  forcaooa,  or  as  soon  thereafter  as  counsel  can  t 
heard,  for  an  order  that  the  plaintiff  pay  into  this  court  the  sura  c 
two  hundred  and  fifty  dollars,  said  sum  to  be  applied  to  the  paymei 
of  any  costs  which  may  be  awarded  against  him  in  this  action,  or 
he  so  elects  that  he  file  with  the  clerk  of  this  court  an  undertakin 
as  prescribed  in  and  by  section  3373  of  the  Code  of  Civil  Prouedun 
and  that  he  serve  written  notice  thereof  upon  the  defendant's  attoi 
ney,  and  that  all  other  proceedings  on  the  part  of  the  plaintiff  h 
stayed  until  such  payment  or  filing  of  notice  thereof,  and  if  th 
undertaking  be  given,  until  the  allowance  of  such  undertaking;  an 
further  that  the  time  for  the  defendant  to  answer  be  extended  unt 
tweidy  days  after  notice  of  such  payment  into  court,  or  after  th 
allowance  of  such  undertaking;  and  for  such  further  relief  as  may  b 
just,  together  with  the  costs  of  this  motion. 

February  16,  iS97.  Joseph  Story, 

Attorney  for  Defendant, 
111  Broadway,  New  York  City. 
To  Jeremiah  Mason,  Esq. ,  ■ 

Attorney  for  Plaintiff. 

1.  See  iM^d.  noie  t,  p.  766. 
(E.  of  F.  P.— 49- 
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b.  Order  to  Show  Cause. 

Fonn  No.  6490. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  County 
of  Suffolk^  at  the  County  Court»house  in  Rioerheady  in  said  County,  on 
Mat  fourth  day  of  October^  i8P^. 

Present:  Hon.  John  Marshall^  Justice. 

John  Doe^  plaintiff, 
against 
Xichard  Roe^  defendant.  , 

Upon  reading  and  filing  the  affidavit  of  yi?x^^  •S'/^wy,  verified  t^^ 
third  day  of  October^  i8P7,  it  is  ordered  that  the  defendant  show  caus^ 
before  me  (or  at  a  special  term  of  this  court  to  be  held'\  at  the  Coui^l 
Court-house  in  Riverhead  on  the  seventh  day  of  October ^  i8P7,  at  ^ 
o'clock  in  the/c^rrtioon,  or  as  soon  thereafter  as  counsel  can  be  ^^^?1 
why  he  should  not  be  required  to  give  security  for  costs  accorditig 
the  statute,  and  why,  if  he  fails  to  give  such  security,  his  P*"*^^^-! 
ings  should  not  be  stayed,  and  why  the  plaintiff  should  not   "*.  •. 
such  other  or  further  relief  as  may  seem  just,  with  the  costs  of  ^ 
motion.  ^ 

Enter:    /.  JbT,  J.  S-  ^ 

e.  Motion. 

Form  No.  649 z  J 
In  the  District  Court  in  and  for  Polk  County,  Iow4U 

John  DoCy  plaintiff,      ) 

against  >  Motion  for  Security  for  Costs. 

Richard  Roe^  defendant.  ) 

The  defendant  moves  the  court  to  require  the  plaintiff  herein  to 
give  security  for  the  costs  of  the  above  entitled  action,  npoo  ™ 
grounds  set  out  in  the  annexed  affidavit.^ 

Joseph  Story,  Attorney  for  Defendant 

Form  Ko«  649s.' 

State  of  Rhode  Island  and  Providence  Plantations, 
Providence^  SC  Common  Plecu  Division 

of  Supreme  CoxMXt^ 
John  Doe    1 
against       V  No.  «Jfi8. 
Richard  Roe,  j  - 

The  defendant  in  the  above  entitled  case  hereby  moves  tha*  ^^^ 
plaintiff  be  required  to  furnish  surety  for  costs. 

By  his  Attorney,  Joseph  SUffT' 

Form  No.  6493.* 

The  State  of  Texas,  )  Suit  pending  in  the  District  Court  of  Frcesf^^^ 
County  oi  Freestone.  J  Coanty,  October  Term,  a.  d.  i8P7. 

1.  /<7fwi.— Code  (1897),  g  3847.  S.  Jihadf  /Hknd.'^Gtfu  Law8(^« 

S.  For  the  form  of  affidavit  see  supra,    c  247,  §5.  ^ 

T6rm  No.  6477.  4.  Texas,  ^-  Rev.  Stat.   (189SX  . 

1440.  ^ 

TIO  ViHwmt  s- 
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John  Do€y  plaintiff,     ) 

against  V  No.  ^12, 

Richard  Roe^  defendant  J 

And  now  comes  John  Hancock^  clerk  of  the  District  Court  in  and  for 
Freestone  county,  TexaSy  and  moves  the  court  to  require  the  plaintiff 
herein  to  give  a  good  and  sufficient  bond  in  the  above  styled  and 
numbered  cause. 

John  Hancock^  Clerk. 

Form  No.  6494.* 
John  Doe 
against 
Richard  Roe, 

Now  comes  the  defendant,  by  yi?j^A  Story,  his  attorney,  this  twenty'- 
first  day  of  April,  a.  d.  i8P7,  and  suggests  to  the  honorable  court  that 
the  plaintiff  herein  is  a  nonresident  of  the  state  of  Virginia,  and 
requires  and  moves  that  this  suit  be  dismissed  unless  within  sixty 
days  from  the  entry  of  this  suggestion  the  plaintiff  shall  be  proved 
to  be  a  resident  of  this  state  or  shall  file  security  for  costs  according 
to  the  statute. 

Joseph  Story. 

8.  The  Order.' 

a.  Generally. 

Form  No.  6495. 

{Title  of  court  and  cause  as  in  Form  No,  6490,) 

Upon  reading  and  filing  the  affidavit  of  Joseph  Story,  verified  the 
third  day  of  April,  iS97,  and  the  order  to  show  cause  granted  herein 
on  the  fifth  day  of  April,  iS97,  and  after  hearing  yi^j^/^  Story,  of  coun- 
sel for  the  defendant,  and  Jeremiah  Mason,  of  counsel  for  the  plaintiff 
(or  and  after  reading  and  filing  affidavit  or  admission  of  due  service  of  a  copy 
of  the  order  to  show  cause  above  mentioned  and  no  one  appearing  in 
opposition)'.  Ordered, 

I.  That  within  twenty  days  the  plaintiff  deposit  with  the  clerk  of 
this  court  the  sum  of  two  hundred  and  fifty  dollars,  said  sum  to  be 
applied  to  the  payment  of  any  costs  which  may  be  awarded  to  the 
defendant  in  this  action,  or  if  he  so  elects  that  he  file  an  under- 
taking, as  is  prescribed  by  section  3273  of  the  Code  of  Civil  Proced- 
ure, with  one  sufficient  surety  for  the  payment  of  any  costs  which 
may  be  so  awarded,  and  further  that  the  plaintiff  serve  notice  upon 
the  defendant's  attorney  of  such  payment  into  court,  or  the  filing  of 
such  undertaking,  also  within  said  twenty  days. 

II.  That  until  such  payment  into  court  and  notice  thereof,  or  until 
the  allowance  of  such  undertaking,  all  proceedings  on  the  part  of  the 
plaintiff,  except  to  review  or  to  vacate  this  order,  be  stayed. 

III.  That  the  time  of  the  defendant  to  answer  be  extended  to 

1.   Virginia,  —  Code  (1887),  g  3539.  8.  For  forms  of  orders,  generally, 

West  Virginia, — Code  (1891),  c.  138,    consult  the  title  Orders. 
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twenty  days  after  the  notice  of  such  payment  or  the  allowance  of  such 
undertaking.^ 

IV.  That  the  plaintifiF  pay  to  the  defendant  ten  dollars  costs  of 
this  motion. 

Enter,:    /.M.,].S.C. 

h.  For  Stay  of  Proeeedings  Unlets  Security  l8  Filed. 

Form  No.  6496. 

(Precedent  in  National  Exch.  Bank  v,  Silliman,  4  Abb.  N.  Cas.  (N.  Y.  Supreme 

Ct.)  227.) 

r(  Title  of  court  and  cause  as  in  Form  No.  6^90,)']^ 
On  reading  and  filing  the  motion  papers  in  the  cause,  consisting  on 
the  part  of  the  defendants  of  the  printed  case  in  this  action,  on  which 
the  appeal  was  argued  in  the  court  of  appeals,  the  affidavits  of 
Robert  F,  Silliman  made  on  the  j^^day  of  May^  i87^,  and  on  the  18tk 
day  of  August^  i87^,  copies  of  two  affidavits  annexed  to  last  men- 
tioned affidavits,  called  schedule  A^  and  made  by  Henry  IV.  Mosher 
and  John  S.  Fake^  affidavits  made  by  F.  J.  Parmenter  on  2d  day  of 
May  and  19th  day  of  August^  i87^,  a  certified  copy  of  the  certificate 
of  association  of  the  Exchange  Bank  of  Lansingburghy  and  the  notices 
of  motion ;  and  on  the  part  of  the  plaintiff  affidavits  made  by  Alfred 
W.  Murray  and  Levi  Smithy  by  which  among  other  things  it  appears 
that  the  above  named  plaintiff  when  this  action  was  commenced  was 
a  corporation  under  the  name  of  the  National!  Exchange  Bank  of 
Lansingburghy  and  that  the  same  was  afterwards  duly  dissolved  and 
this  action  continued  by  the  plaintiff  in  the  name  of  the  original 
plaintiff.  And  after  hearing  Mr.  F.  J.  Parmenter  of  counsel  for  the 
defendants,  and  Mr.  E.  L.  Fursman  and  Mr.  Esek  Cowen  of  counsel 
for  the  plaintiff,  and  after  due  deliberation  had;  Ordered  that  all 
further  proceedings  in  this  action  on  the  part  of  the  plaintiff  be  and 
the  same  are  hereby  stayed  unless  the  plaintiff  shall  within  twenty 
days  after  the  service  of  a  copy  of  this  order  on  the  attorneys  of 
record  for  the  plaintiff,  give  and  file  an  undertaking  or  bond  with  at 
least  two  sufficient  sureties,  conditioned  for  the  payment  to  the 
defendants  herein  of  all  costs  and  disbursements  which  shall  be 
recovered  and  allowed  to  them  in  this  action,  which  said  sureties,  if 
accepted  to,  shall  justify  in  the  same  manner  as  prescribed  in  cases 
of  arrest  and  bail,  under  chapter  i,  of  title  7  of  the  Code  of  Pro- 
cedure. Upon  the  giving  of  such  security  for  costs,  this  action  may 
continue  in  the  name  of  the  above  entitled  plaintiff. 

[Enter:    /.  W.y  J.  S.  C] 

1.  A  stay  of  proceedings  in  an  order  by  an  ex  parte  order  and  by  the  same 

to  furnish  security  for  costs  does  not  order  which  requires  the  filing  of  sccuri- , 

extend  the  defendant's  time  to  answer,  ty.     No  affidavit  of  merits  is  required. 

Sniffen  v.  Peck,  6  Civ.  Proc.  Rep.  (N.  Worthington  v.   Warner,   19  Abb.  N. 

Y.  City  Ct.)  188;  White  v.   Smith,    16  Cas.  (N.  Y.  City  Ct.)  266. 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  109,  note;  3.  The  matter  to  be  supplied  within 

Hamilton   v.  Dunn,   22  111.  259.     But  [  ]  will  not  be  found   in   the  reported 

such  extension  of  time  may  be  granted  case. 
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e.  To  File  Seeurlty  or  Show  Cause. 

Form  No.  6497.> 

Supreme  Court,  City  and  County  of  New  York. 

John  Doey  plaintiff, 

against 

Richard  Roe^  defendant. 

Upon  reading  the  annexed  affidavit  oi  Joseph  Siory^  verified  the 
fourteenth  day  of  May^  i897,  and  upon  motion  oi  Joseph  Story ^  attor- 
ney for  the  defendant,  it  is  ordered  that  the  plaintiff,  within  ten  days 
from  the  service  of  a  copy  of  this  order,  deposit  with  the  clerk  of  this 
court  two  hundred  and  fifty  dollars,  or  file  an  undertaking  with  one 
surety  in  the  sum  of  two  hundred  and  fifty  dollars  as  security  for 
costs  to  the  defendant,  and  serve  notice  thereof  on  said  attorney  for 
the  defendant  within  the  same  period,  or  that  he  show  cause  before 
me  at  the  County  Court-house  in  New  York  City  on  the  eighteenth  day 
of  May^  i8P7,  at  ten  o'clock  in  the /c^r^noon,  why  he  should  not  do  so; 
and  until  such  time,  or  until  such  payment  into  court  and  notice 
thereof,  or  until  the  allowance  of  such  undertaking,  that  all  the 
plaintiff's  proceedings  herein,  except  to  review  or  vacate  this  order, 
he  staved 

May  li,  iS97.  John  Marshall,  J,  S.  C. 

4.  The  Bond,  Undertaking,  or  Reeognizanee.' 

a.  In  Civil  Cases. 
(1)  Generally. 

(a)  In  Courts  of  Record. 

Form  No.  6498. 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  781. )• 

1.  TlM  premt  Hew  York  praedoe  is  to  absolute  order,  and  in  such  case  it  is 

move  by  notice  of  motion  requiring  se-  absolutely  necessary  to  bring  on  the 

curity ,  or  by  short  order  to  show  cause  motion  by  notice  or  order  to  show  cause, 

why  security  should  not  be  required.  Wood  v,  Blodgett,  15  Civ.  Proc.  Rep. 

But  under  sections  3268  and  3269  of  the  (N.  Y.  Supreme  Ct.)  114. 
Code  (Birds.  Rev.  Stat.  (1896),  p.  717,        S.  IndorMmmit  on  Writ. —  In  the  foU 

gg  63,  64).  the  notice  of  the  motion  or  an  lowing  states  the  surety's  obligation  is 

order  to  show  cause  is  not  necessary,  complete  by  indorsement  on  the  writ: 
and  an  ex  parte  absolute  order  to  file        Maine.  —  Rev.    Stat.    (1883),    c.    81, 

security  is  proper,  although  it  is  pref-  g  6. 

erable  to  follow  the  present  practice  as        Massachusetts,  —  Pub.  Stat.  (1882),  c. 

above  stated.     Churchman  v.  Merritt,  161,  g  24. 

50  Hun  (N.  Y)  270;  Schwarti  v,  Scott,  25        Michigan,  —  How.  Anno.  Stat.  (1882), 

N.  y .  Civ.  Proc.  Rep.  (N.  Y.  Supreme  Ct.)  §  7296. 

53;  Mitchell  V.  Dick,  8  Misc.  Rep.  (N.  Y.        New  Hampshire,  —  Pub.  Sut.  (1891), 

Super.  Ct.)  98.     But  where  security  is  c.  218,  §  8. 

sought  for  costs  already  accrued  in  the        South  Dakota,  —  Dak.   Comp.   Laws 

action,  as  well  as  for  those  which  shall  (1887),  g  5207. 

hereafter  accrue,  the  language  of  the        3.  In    Munzesheimer  v,   Bvrne,    56 

code  does   not  authorize  an  ex  parte  Ark.  117,  the  bond,  while  not  following- 

778  Volume  5. 


6499.  COSTS,  6500. 

Pulaski  Circuit  Court 
John  Doe    \ 

against      V  Bond  for  Costs. 
Richard  fioe.  ) 

We  undertake  that  the  plaintiflF,  JohnDoe^  shall  pay  to  the  defend- 
ant, Richard  Roe^  and  to  the  officers  of  the  court,  all  costs  that  may 
accrue  to  them  in  this  action,  either  in  the  Pulaski  Circuit  Court  or 
any  other  court  to  which  it  may  be  carried. 

Samuel  Short, 
William  West. 
Approved: 

Richard  Styles,  Clerk. 

FonnNo.  6499.^ 
In  the  Superior  Court  of  the  City  and  County  of  San  Francisco,  State 
of  California, 

John  DoCy  plaintiff,      ) 

against  V  Undertaking  for  Costs. 

Richard  RoCy  defendant.  ) 

Whereas,  on  th^  fourteenth  day  oi  January,  i8P7,  an  order  was 
made  in  the  above  entitled  action  requiring  the  plaintiff  above 
named  to  file  security  for  all  costs  and  charges  that  may  be  awarded 
against  him  the  said  plaintiff  by  judgment  or  in  the  progress  of 
the  action,  not  exceeding  the  sum  of  three  hundred  dollars.  Now 
therefore  we,  Samuel  Short  and  William  West,  both  of  the  said  city 
and  county  of  San  Francisco,  jointly  and  severally  do  undertake  that 
we  will  pay  such  costs  and  charges  as  may  be  awarded  against  the 
plaintiff  by  judgment  or  in  the  progress  of  this  action,  not  exceed- 
ing the  sum  of  three  hundred  dollars. 

In  testimony  whereof  we  have  hereunto  set  our  hands  tYiis  fifteenth 
day  oi  January,  a.  d.  i8P7. 

Samuel  Short, 
William  West. 

(Justification  of  sureties,)^ 

Form  No.  6500. 

(Conn.  Gen.  St^t.  (1888),  g  896.) 
You,  John  Doe,  as  principal,  and  Samuel  Short,  as  surety,  acknowl- 

the  statute,  was  said  to  be  good  as  a  Boggle  PJk^mx  Mfg.  Co, 

common-law    bond.      It    was    in    the  'By  Samuel  P.  Metu^g,  A^ 

words  following,  to  wit:  L.  A.  Byrne, 

''Eagle  Phenix  ManufaOuring^  E,  F.  FHedell," 

Co,,  Plaintitf.                 I  1.  Calif orma.  —  Code      OV.      Proc 

V.                         I  (1897),  g  1036.    See  also  the  following 

Muntesheimer  <&*  Klein^       \  statutes,  to  wit: 

Defendants.                 J  Idaho,  —  Rev.  Stat.  (1887),  §  4915. 

We  undertake  that  the  plaintiff,  The  Montana, — Code  Civ.    Proc   (189s), 

Eagle  Phenix  Manufacturing  Company,  §  1871. 

shall   pay   to  the  defendants,  Munzes-  Nevada,  —  Gen.  Stat.  (1885),  §  3510. 

heimer  &*  Klein,  or  either  of  them,  all  Utah,  —  Rev.  Stat.  (1898),  §  3354. 

damages  which  they  may  sustain  by  Washington.  —  Ballinger^s  Anno, 

reason  of  this  attachment,  if  the  order  Codes  &  Stat.  (1897),  §  S186. 

therefor  is  wrongfully  obtained,   and  S.  See    the    title   Justification   of 

the  costs  of  this  action.  Sureties. 
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edge  yourselves  as  jointly  and  severally  bound  (or  You  Samuel  Short 
acknowledge  yourself  bound)  to  Richard  Roe^  in  a  recognizance  of  one 
hundred  dollars,  that  the  said  John  Doe  shall  prosecute  the  action 
which  he  has  now  commenced  against  the  said  Richard  Roe  at  the 
Superior  Court  to  be  holden  at  Hartford  in  and  for  the  county  of 
Hartford  on  the  second  Tuesday  of  October^  a.  d.  i8P7,  to  full  effect, 
and  that  he  shall  pay  any  costs  for  which  judgment  shall  be  rendered 
against  him  thereon. 

Taken  and  acknowledged  at  Hartford^  oa  the  eighth  day  of  Sep^ 
iember^  ▲.  d.  18^7,  before  me. 

John  Jay, 
Justice  of  the  Peace. 

Form  No.  650 x. 

(MUls*  Anno.  Stat.  Colo.  (1891),  §  674.) 
John  Doe     J 
against      V  District  Court. 
Richard  Roe.  ) 

I  do  hereby  enter  myself   security  for  costs  in  this  case,  and 
acknowledge  myself  bound  to  pay,  or  cause  to  be  paid,  all  costs 
which  may  accrue  in  this  action,  either  to  the  opposite  party  or  to 
any  of  the  officers  of  this  court  pursuant  to  the  laws  of  this  state. 
Dated  this  sixteenth  day  of  Aprils  i8P7. 

Richard  Styles. 
Approved: 

Abraham  Keni^  Clerk. 

Form  No.  650a.' 

In  the  Supreme  Court  of  the  District  of  Columbia^  the  seventh  day 
of  October,  iS97, 

/^^«  f  „^r^  P;f  ^^^^'      I  No.  21s. 

agamst  r  a*  lo 

Richard  Roe,  defendant.  )  ^^  *^^- 

The  plaintiff,  and  Samuel  Short,  his  surety,  appear,  and,  submitting 
to  the  jurisdiction  of  the  court,  hereby  undertake  for  themselves 
and  each  of  them,  their  and*  each  of  their  heirs,  executors,  and 
administrators,  to  make  good  all  costs  and  charges  that  the  defend- 
ant may  be  put  to  in  case  the  plaintiff  is  nonsuited,  or  judgment  be 
given  against  him;  and  they  further  agree  that  such  judgment 
against  the  plaintiff  may  be  rendered  against  all  the  parties  whose 
names  are  hereto  affixed. 

John  Doe, 
Samuel  Short, 
Form  No.  6503. 
(Starr  &  C.  Anno.  Stat.  111.  (1896),  p.  X064,  par.  i.) 

John  Doe    ) 

vs.  >  In  the  Cook  County  Circuit  Court.* 

Richard  Roe.  ) 

1.  District  of  Columbia.-^  Comp.  Stat.        S.  Heed  not  State  T«rm.—  The  security 
(1894),  p.  446,  g  30.  need  not  state  the  term  in  which  the 
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I,  Richard  Styles^  do  enter  myself  securitj  for  all  costs  which  may 
accrue  in  the  above  cause. 

Dated  this  sixteenth  day  of  April,  i3P7. 

Richard  Styles} 
Approved: 

Abraham  Kent,  Clerk  of  said  Court.' 

Form  No.  6504.' 

Know  all  men  by  these  presents,  that  we,  John  Doe,  principal,  and 
Samuel  Short  smd  William  IVest,  sureties,  are  held  and  firmly  bound  unto 
Richard  Roe  in  the  sum  oi  five  hundred  dollars,  lawful  money  of  the 
United  States,  well  and  truly  to  be  paid  to  the  said  Richard  Roe^  his 
heirs,  executors  and  assigns. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  on  the 
tMfd  ddij  of  October^  A.  D.  i857,  the  said  John  Doe  commenced  an 
action  in  the  District  Court  against  the  said  Richard  Roe,  and  whereas 
the  said  plaintiff  is  a  nonresident  of  the  state  of  Iowa,  and  the 
defendant  having  filed  his  affidavit  in  said  action  stating  that  he  has 
a  good  defense  thereto: 

Now  if  the  said  John  Doe  shall  well  and  truly  pay  the  costs  which 
may  accrue  in  said  action,  in  said  court  or  in  any  other  court  to 
which  the  same  may  be  carried,  either  to  the  said  defendant  or  the 
officers  of  the  court,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

John  Doe,  Principal. 
Samuel  Short,  Surety. 
Waiiam  West,  Surety. 

(justification  of  sureties,)"^ 

Approved:  John  Hancock, 

Clerk  Polk  County  District  Court 

Form  No.  6505.* 
In  the  District  Court,  Laramie  County,  Kansas. 

John  Doe,  plaintiff,      ) 

against  >  Bond  for  Costs. 

Richard  Roe,  defendant. ) 

Whereas,  John  Doe,  as  plaintiff,  is  about  to  commence,  in  the  Dis- 

action  was  brought,  so  long  as  there  is  deU«  2  111.  593.     Bat  where  the  under- 

no  difficulty  in  identifying  the  cause  in  taking  was   entitled  **  The  Same  vs. 

which  it  is  filed.     The  recital  even  of  The  Same,"  and  was  upon  a  separate 

the  wrong  term   does  not  necessarily  sheet,  with  nothing  to  refer  it  to  the 

vitiate  the  security.     Himes  v,  Blakes-  properly  entitled  cause,  it  was  held  in- 

ley,  a  I  111.  509.  sufficient.    Warnock  v.  Russell,  3  111. 

1.  Vndertakiiig  valid:  Where  christian  383. 

name  of  surety  abbreviated,  King  v.  S.  ApprovaL — The  underuking  must 

Thompson,  4  111.  184;  where  signed  in  be  approved  by  the  clerk.    Starr  &  C. 

copartnership  name,  Linn  v.  Bucking-  Anno.  Stat.  111.  (1896),  p.  1066,  par.  2. 

ham,  2  111.  452;  where  the  form  was  3.  loToa.  —  Code  (1897),  §  3847.    See 

written  on  the  back  of  the  declaration  also  Neb.  Comp.  Stat.  (1897),  §6108. 

and  bore  no  title  of  the  court;  where  4.  See    the    title    Justification    of 

entitled  **  Same  v.  Same,"  written  below  Sureties. 

.(he  praecipe  for  summons,  and  signed  6.  Kansas. — Gen.  Stat.  (188^),  §4^^ 

in  partnership  name,  Kettelle  v.  War-  Under  the  provisions  of  this  statute 
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/ftV/  Court  of  Laramie  county,  Kansas^  a  civil  action  against  Richard 
Rae^  as  defendant,  entitled  as  above:  Now,  therefore,  if ^  John  Doe^ 
as  principal,  and  Samuel  Short  znd.  William  ^^j/,  as  sureties,  do  hereby 
undertake  and  bind  ourselves  unto  the  said  defendant  in  said  action, 
and  to  each  and  every  other  person  who  may  have  a  right  to  such 
costs  or  to  any  part  thereof,  that  the  said  plaintiff  will  pay  all  costs 
that  may  accrue  in  said  action  in  case  he  shall  be  adjudged  to  pay 
them;  and  in  case  the  same  cannot  be  collected  from  the  defendant 
if  judgment  be  obtained  against  him,  or  any  or  either  of  them,  that 
the  said  plaintiff  will  pay  the  costs  made  by  said  plaintiff;  and  we 
hereby  acknowledge  ourselves  indebted  to  whomsoever  it  may  con- 
cern to  the  amount  of  said  costs,  which  it  is  above  agreed  the  said 
plaintiff  shall  pay.  To  the  faithful  performance  of  the  foregoing 
obligation  we  bind  ourselves  and  our  representatives  firmly  by  these 
presents. 

Witness  our  hands  tK\s  fourth  day  of  October^  a.  d.  iSP7. 

John  Doe. 
Samuel  Short. 
William  West 

The  above  bond  is  hereby  approved  by  me  tYiis  fourth  day  of  October^ 
A.  D.  i8P7.  John  Hancock^  Clerk  of  t\it  District  Court. 

{Justification  of  sureties,)^ 

Fonn  No.  6506. 
(Bullitt's  CiY.  Code  Ky.  (1895),  p.  C^a.)* 

John  DoCy  plaintiff,      ) 

against  >  Bond  for  Costs. 

Richard  Roe^  defendant.  ) 

We  undertake  that  the  plaintiff,  J4?hn  Doe^  shall  pay  to  the  defen- 
dant, Richard  Roe^  and  to  the  officers  of  the  court,  all  costs  that  may 
accrue  to  them  in  this  action  either  in  the  Bourbon  Circuit  Court  or  in 
any  other  court  to  which  it  may  be  carried. 

every  plaintiff  must  file  such  a  bond  or  defendant  herein,  and  the  same  cannot 

deposit   with  the  clerk  such  sum    or  be  collected  from  the  defendant,  as  or« 

sums  as  in  the  opinion  of  the  clerk  will  dered  by  the  court  herein, 
cover  the  costs.  Given  under  my  hand  at  Leavenworth 

Preoedmt. —  In  Ryan  v,  Williams,  29  city,  Kansas^  this  twelfth  day  oi  Febru* 

Kan.  493,  the  bond  was  as  follows:  uary^  18719. 

**  Henry  T,  Green^  as  Administrator  of  Matthew  Hyan" 

the  Estate  of  Theodore  fones^  Deceased^        It  was  held  that  this  bond  bound  the 

Plaintiff,  v.  fames  E,  fVilUams^  as  Ad^  obligor  to  pay  only  such  judgment  as 

mimstrator  of  the  Estate  of  facob  Afe-  might  be   rendered   for  costs  against 

Murtry^  Deceased^  Defendant.  Green  as  administrator,   and   did   not 

I,  Matthew  Ryan,  a  resident  of  Leaven^  bind  him  to  pay  any  judgment  for  costs 

worth  county,  in  Kansas,  hereby  bind  that   might  be  rendered   against  any 

and  obligate  myself  that  the  plaintiff  other  or  subsequent  administrator. 
above  named  shall  pay  all  costs  that        1.  The  plaintiff  himself  need  not  exe- 

may  accrue  in  the  above  entitled  ac-  cute  the  bond.     Kan.  Gen.  Stat.  (1889), 

tion,  in  case  he  shall  be  adjudged  to  §  4682. 

pay  the  same;  and  I  further  bind  and        8.  See  the  title  Justification  of  Surb- 

obligate   myself  that  he  will   pay  all  ties. 

costs  made  by  him  In  said  action,  in        S.  Kentucky,  —  Bullitt's     Civ.     Code 

case  judgment  be  obtained  against  the  (1895),  §g  29,  616,  621. 
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« 

Witness  pur  hands  this  thirUenik  day  oiMay^  iS97. 

John  Dae} 
Samuel  Short, 

{JusiiJicaHon  of  sureties.  )^ 

Form  No.  6507.* 

State  of  Minnesota^  )  District  Court, 

QoMVi\.y  oi  Ramsey,  J     '    .S^r^^ Judicial  District 

John  Doe^  plaintiff, 
against 
Richard  Roe^  defendant. 

Know  all  men  by  these  presents,  that  we,  Samuel  Short  and  WO^m 
fVest,  of  the  city  of  St,  Faul^  in  said  county  and  state,  are  he/d  and 
firmly  bound  unto  the  clerk  of  this  court  in  the  sum  of  seventy-five 
dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the  said 
clerk,  for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  tYit  fourth  day  of  October^  a.  d. 
i%97. 

The  condition  of  the  above  obligation  is  such,  that  if  the  plaintiff 
in  this  action  shall  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said 
clerk,  for  the  benefit  of  the  party  who  may  become  entitled  thereto, 
all  disbursements  and  costs  that  may  be  adjudged  against  said  plain- 
tiff in  this  action,  then  this  obligation  shall  be  void,  otherwise  of  force. 

Samuel  Short,    (seal) 
William  West,    (seal) 

Signed,  sealed  and  delivered  in  presence  of  Leonard  A,  Ford, 

CharUs  Mainjoy, 
State  of  Minnesota^ 
County  of  Ramsey, 

On  \)s\\%  fourth  day  of  October^  ▲.  d.  i8P7,  before  me  personally 
appeared  Samuel  Short  and  William  West^  to  me  known  to  be  the 
same  persons  described  in  and  who  executed  the  foregoing  bond,  and 
each  for  himself  acknowledged  the  same  to  be  his  own  free  act  and 
deed.*  Abraham  Kent^  Justice  of  the  Peace. 

(J^ustiftcation  of  sureties. ^ 

Form  No.  6508.* 

State  of  Mississippi^  De  Soto  County. 

We,  John  Doe^  complainant,  as  principal,  and  Samuel  Short  and 

1.  The  plaintiff's  signature  to  the  sometimesrequired  to  be  acknowledged 
bond  is  not  necessary.  Bullitt's  Civ.  by  rule  of  court  or  even  by  statute,  as 
Code  Ky.  (1895),  p.  692.  in  New  York  Code  Civ.  Proc,  §  810. 

2.  See  the  title  Justification  op  But  it  seems  that  a  judge  may  excuse 
Sureties,  and  Bullitt's  Civ.  Code  Ky.  compliance  with  a  rule  requiring  a  bond 
(1895),  §§  683,  684.  to  be  acknowledged  by  sureties.    Gale 

3.  Minnesota.  —  Stat.   (1894),  §  5518.  v,  Seifert,  39  Minn.  171. 

As  to  the  use  of  an   undertaking  in  6.  See    the    title    Justification  op 

place    of    the   bond,   see  Stat.  (1894),  Sureties. 

§  7989.  6.  Mississippi,  —  Anno.  Code  (1892), 

4.  Aoknowladgmant.  —  A  bond  is  not  §§  861,  863. 

ordinarily    acknowledged,    but     it    is        After  Suit  Ckuunfliioad.  —  Where  the 
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William  IVest^  sureties,  agree  to  pay,  as  may  be  required  by  law,  all 
costs  that  may  accrue  in  an  action  for  (Jlere  describe Ihe  action)  to  be  filed 
in  the  Chancery  Court  of  the  county  of  De  Soto  in  said  state,  by  said 
complainant  against  Richard  Roe. 

Signed  with  our  hands  and  delivered  this  ih,^  fourth  day  of  October^ 
A.  D.  i8P7. 

John  Doe, 
Samuel  Short, 
William  West 
I  approve  the  above  security  this  ^}^^  fourth  day  oi  October ^  a.  d. 
1 807.  John  Hcuuocky  Chancery  Clerk. 

Form  No.  6509. 

(Mo.  Rev.  Stat.  (1889),  p.  2240,  No.  50.)' 

John  5^M  plaintiff,    )      j^   ^^^  ^.^^^  ^^^^    ^^  ^^^^^  ^^^^^^^ 

r^^^^V-.      .     ^  I        November  term,  i890, 
John  JoneSy  defendant.  )  * 

I,  Jcuper  JameSy  a  resident  of  the  state  of  Missouri^  do  hereby 
acknowledge  myself  bound  to  pay  all  the  costs  which  may  accrue  in 
the  above  entitled  cause. 

Witness  my  signature,  this  fourth  day  of  October^  i8P7. 

Jasper  James. 

Form  No.  65x0.* 

Supreme  Court,  City  and  County  of  New  York, 

John  Doe^  plaintiff,     ) 

against  >  Security  for  Costs.  —  Nonresident  Plaintiff. 

Richard Roe^  defendant. ) 

Whereas,  John  Doe^  the  above  named  plaintiff,  has  commenced  an 
action  in  the  above  named  court  against  Richard  Roe^  the  above 
named  defendant, 

Now,  therefore,  we,  Samuel  Short  of  No.  28  W.  2Sd  street,  in  New 

security  for  costs  is  required  after  suit  After  Suit  Begun.  —  Security  after  suit 

commenced   under  Miss.  Anno.  Code  begun  is  provided  for  in  Mo.  Rev.  Stat. 

(189a),  g  862,  the  foUowing  form  may  (1889),  ^  aqi6.     The  form  of  the  under- 

be  used:  taking  is  given  in  Mo.  Rev.  Stat.  (1889), 

*•  State  of  Mississippi^  \  w^  ri^^^^^^^r^^^^  P*  2240,  No.  51 ,  as  follows: 

De  Soto  County.         f  lnCAaif^rryi.ourt.  ..  j^  Jasper  James,  a  resident  of  the 

John  Doe,  plaintiff,       \  state  of  Missouri,  do  hereby  acknowl- 

against                >  edge  myself  bound  to  pay  all  the  costs 

Richard  Roe,  defendant.  )  which  have  accrued,  or  may  accrue,  in 

The    plaintiff   in  the    above    styled  the  above  entitled  cause/'  the  caption 

case  having  been  duly  required  by  said  and  conclusion  being  the  same  as  those 

court   to   give  security  for  costs,   we,  in  the  text. 

John  Doe,  as  principal,    and   Samuel  S.  New  York,  —  Code  Civ.    Proc,   § 

Short  and  William  West,  sureties,  agree  3273  (Birds.  Rev.  Stat.  (1896),  p.  717,  § 

to  pay,  as  may  be  required  by  law,  all  63).     See  also  the  following  statutes: 

costs  accrued  or  to  accrue  in  said  suit.  Alabama,  —  Civ.    Code   (1886),    §g 

Signed"  (concluding  cu  in  Form  No,  2858,  2863. 

6soi3).  Indiana,  —  Horner's  Stat.  (1896),  § 

1.  Missouri,  —  Rev.    Stat.   (1889),   §  589. 
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York  City,  and  Richard  Skantwn  of  No.  Vt^a  ClifUm  place,  in  the  city 
oi  Brooklyn,  do  hereby,  pursuant  to  the  statute  in  such  case  made  and 
provided,  jointly  and  severally  undertake  that  we  will  pay,  upon 
demand,^  to  the  defendant  all  costs  which  may  be  awarded  to  him  in 
said  action,  not  exceeding  the  sum  oitwo  kundred  and  fifty  dollars. 
Dated  May  10,  iS97. 

Samue/  Skort. 
Richard  Shannon, 
(Acknowledgment,  )* 
^Justification  of  sureties, >^ 

I  hereby  approve  the  foregoing  undertaking  both  as  to  form  and 
manner  of  execution  and  as  to  the  sureties  therein  mentioned.^ 

John  Marshall,  J.  S,  C. 

Form  No.  6511.* 

Nash  County  —  In  the  Superior  Court. 

fohnDoe,  plaintiff,      \ 

against  >  Undertaking  for  Costs. 

Richard  Roe,  defendant.  ) 

We,  John  Doe,  the  plaintiff,  and  Samuel  Short  and  William  West,  our 
executors  and  administrators,  are  bound  to  the  defendant,  Richard 
Roe,  in  the  above  entitled  action  in  the  sum  of  two  hundred  dollars. 
This  obligation  to  be  void  upon  the  condition  that  the  said  plaintiff, 
John  Doe,  shall  pay  to  the  defendant  all  such  costs  as  the  defendant 
may  recover  of  the  plaintiff  in  said  action.  Otherwise  to  remain  in 
full  force  and  effect 

Witness  our  hands  X^\%  fourth  day  of  October,  iS91. 

John  Doe. 
Samuel  Short, 
William  West, 

1.  The  bond  should  be  conditioned  however,  if  the  plaintiff  shall  pay  to  the 

for  payment  on  demand  of  the  obligors  defendant  all  such  costs  as  the  defend- 

and   not  on  demand  of  the  plaintiff,  ant  may  recover  of  the  plaintiff  in  this 

Montague  v,  Bassett,  18  Abb.  Pr.  (N.  action. 

Y.  Supreme  Ct.)  13.  Witness  ourhandsand  seals  this 

8.  See  supra^  note  4,  p.  778.  day  of ,  A.D.  ihS-, 

8.  See  the    title   Justification    of  ^seal) 

Sureties.  (seal) 

4.  This  approval  is  required  by  N.  J,  B,  Martin,  (seal)" 
Y.  Code  Civ.  Proc,  §  3275  (Birds.  Rev.  The  superior  court  having  held  this 
Stat.  (1886),  p.  719,  g  70).  writing  not  a  substantial  or  anycom- 

5.  North  Caroiina. -^  Code  (1883),  %  pliance  with  the  statute  cited  above, 
209.  A  money  deposit  in  lieu  of  an  the  plaintiff  excepted,  whereupon  the 
undertaking  is  authorized  by  this  supreme  court  held  that  while  the  bond 
section.  was  certainly    informal   and  in  some 

Prsoadent.  —  In  Holly  v.  Perry,  94  N.  respects  not  very  definite  and  certain, 

Car.  31.  the  instrument  was  written  on  yet  taken  in  connection  with  the  sum- 

the  back  of  the  summons,  and  was  as  mons,  its  purpose  as  indicated  by  its 

follows:  terms,  and  applying  it  as  contemplated 

*'  We  acknowledge  ourselves  bound  by  the  statute,  it  ought  to  be  treated  as 

unto  the  defendant  in  this  action  in  the  in  effect  a  sufficient  undertaking, 
sum  of  two  hundred  dollars;  to  be  void, 
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Form  No.  6513. 
(S.  Car.  Circuit  Ct.  Rules  (1894),  No.  X.)> 

SUte  of  &mih  Carolina,  ) 
York  County.  ) 

John  Doe   1 

vs.  >•  Complaint  for  . 

Richard  Roe.  ) 

I  acknowledge  myself  liable  for  the  costs  of  this  case,  and  consent 
that  if  the  plaintiff  fail  to  recover,  the  defendant  may  have  execution 
for  his  costs  against  me. 

Given  under  my  hand  this  twenty-fourth  day  oi  April,  a.  d.  i8P7. 

Samuel  Short, 
Witness :  Approved  : 

Richard  Styles,  Richard  Styles, 

C.  C.  P  and  G.  S.  C.  C.  P.  and  G.  S. 

Form  No. 6513.* 

The  State  of  Texas,  )  Suit  pending  in  the  District  Court  of 

County  of  Freestone,  )  Freestone  County. 

John  Doe,  plaintiff,      ) 

against  V  No.  212. 

Richard  Roe,  defendant. ) 

Know  all  men  by  these  presents,  that  we,  John  Doe,  as  principal,  and 
Samuel  Short  and  William  West,  as  sureties,  do  hereby  acknowledge 
ourselves  jointly  and  severally  bound  to  pay  to  the  officers  of  said 
court  all  costs  that  may  be  adjudged  against  the  plaintiff  in  the  above 
entitled  suit,  during  the  pendency  or  at  the  final  determination 
thereof,  and  judgment  for  the  said  costs  may  be  rendered  against  us. 
Witness  our  hands,  this  seventh  day  of  October,  a.  d.  i8P7. 

John  Doe. 
Samuel  Short, 
William  West, 
Approved  this  seventh  day  of  October,  a.  d.  i8P7. 

John  Hancock,  Clerk, 
District  Court,  Freestone  Co.,  Texas, 

Form  No.  6514.* 

Know  all  men  by  these  presents,  that  I,  Samuel  Short,  am  held  and 
firmly  bound  unto  the  commonwealth  of  Virginia,  in  the  sum  of  two 
hundred  and  fifty  dollars  to  be  paid  to  the  said  commonwealth,  for 
which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors  and  administrators,  firmly  by  these  presents.  And  I 
hereby  waive  the  benefit  of  my  homestead  excui;   i>  1  as  to  this  obliga- 

1.  Under  this  rule  the  plaintiff  may  A  depofit  of  monoy  has  been  held  a 

deposit  a  sum  of  money  instead  of  giv-  sufficient  compliance  with  a  rule  for  a 

log  the  above  undertaking;  the  amount  bond  for  costs.     Henderson  v.  Riley,  i 

thereof  to  be  fixed  by  the  clerk.  Tex.  App.  Civ.  Cas.,  g  4S3. 

8.   Texas.  —  Rev.    Stat.    (1895),    art.  8.   Fir^iwa.  —  Code  (1887),  §  3539. 

1441.  West  Virginia,  —  Code  (i 891),  c.  138, 

Arizona.  —  Rev.  Stat.  (1887),  g  907.  S  a. 
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tion,  and  any  claim  or  right  to  discharge  any  liability  to  the  com- 
monwealth  arising  under  this  bond,  with  coupons  detached  from  the 
bonds  of  this  state.  Sealed  with  my  seal,  and  dated  this  fourth  day 
of  October^  in  the  year  one  thousand  eight  hundred  and  nifuty-seven. 

The  condition  of  the  above  obligation  is  such,  that  whereas  a  suit 
hath  been  instituted  in  the  Circuit  Court  of  the  County  of  AlbermarU 
by  John  Dot  against  Richard  Roe  for  {Here  describe  the  cause  of 
action)^  and  a  suggestion  was  entered  by  Richard  Roe^  the  said 
defendant,  that  the  said  plaintiff,  John  Doe^  is  not  a  resident  of  the 
state  of  Virginia^  and  that  security  was  required  of  him  for  the  pay- 
ment of  the  costs  and  damages^  which  may  be  awarded  to  the  said 
defendant  and  of  the  fees  due  or  to  become  due  in  the  said  suit  to 
the  officers  of  the  said  court  Now  if  the  above  bound  Samuel  Short 
shall  well  and  truly  pay  all  such  fees  as  are  due  or  may  become  due 
from  the  said  John  Doe  to  the  officers  of  the  said  court  in  the  prose- 
cution of  the  said  suit,  and  moreover  shall  well  and  truly  pay  to  the 
said  defendant  all  such  costs  and  damages  as  may  be  awarded  to  him 
in  case  the  said  plaintiff  shall  be  cast  therein,  and  condemned  to 
pay  the  same,  then  this  obligation  is  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

Samuel  Short,    (seal) 

Executed,  acknowledged,  etc.,  in  the  presence  of 

Leonard  A,  Ford, 

Form  No*  6515.* 

Circuit  Court,  Dane  County. 

John  Doe^  plaintiff, 

against 

Richard  Roe^  defendant. 

Whereas,  an  order  has  been  made  in  the  above  entitled  action, 
requiring  the  plaintiff  above  named  to  file  security  for  all  costs  that 
may  be  incurred  by  the  defendant  in  said  action,  in  the  sum  of  two 
hundred  and  fifty  dollars,  within  twenty  days  after  the  service  of  said 
order  upon  said  plaintiff,  and  staying  all  proceedings  on  the  part  of 
said  plaintiff  in  said  action  until  such  security  be  filed; 

Now,  therefore,  we,  Samuel  Short  and  William  West^  of  the  city  of 
Madison^  county  of  Dane^  and  state  of  Wisconsin^  do  undertake  that 
the  said  plaintiff  will  pay,  on  demand,  all  costs  that  may  be  awarded 
to  the  said  defendant  in  said  action,  in  any  court,  not  exceeding  the 
sum  of  two  hundred  and  fifty  dollars. 

In  testimony  whereof,  the  parties  above  named  have  hereunto  set 
their  hands  and  seals  this  fourth  day  of  October^  a.  d.  i8P7. 

Samuel  Short,      f  seal) 

In  presence  of  Leonard  A.  Ford,  William  West,     ^seal) 

Charles  Mainjoy, 

(justification  of  sureties,)^ 

1.  In  W«t  Ylrginlft  the  words  ^*  and  suit  to  the  officers  of  the  court"   W. 

damages  "  need  not  be  used,  the  stat-  Va.  Code  (1891),  c.  138,  g  a. 

ute  requiring  the  undertaking  to  be  8.   IVisconsin,  —  Sanb.   ft  B.  Anno. 

'*  for  payment  of  the  costs  which  may  Stat.  (1889),  %  2946. 

be  awarded  to  the  defendant,  and  of  8.  See    the   title    Justification  of 

the  fees  due  or  to  become  due  in  such  Surstixs. 
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(b)  In  Justice's  Court. 

Form  No.  6516. 
(Mills'  Anno.  Suu  Colo.  111.  (1891),  §  2634.) 

State  of  Colorado^  \ 
Dolores  County,     j"  ^' 

John  Doe    ) 

vs.  >  Demand  ^fiO. 

Richard  Roe,  ) 

I,  Samuel  Shorty  do  enter  myself  security  for  all  costs  that  may 
accrue  in  the  above  case,  this^M  day  of  Marck^  iS9S. 

Samuel  Short,     (seal) 

Form  No.  6517. 
(Surr  &  C.  Anno.  Stat.  111.  (1896),  c.  79,  par.  177.) 
State 


of  Illinois,  \ 
-  District.  S  ^^• 


John  Doe    )BeioTt  John  Marshall, 

RichJrd  Roe.  [  J"^^^^  ^^  ^^^  ^^^^^ 

I,  Richard  Styles,  do  enter  myself  security  for  all  costs  that  may 
accrue  in  the  above  cause. 

Dated  this  sixteenth  day  of  April,  iS97. 

Richard  Styles. 


^'[ss. 


Form  No.  6518.* 

State  of  Kansas^ 
Linn  County. 

Whereas,  John  Doe  intends  to  commence  an  action  against  Rich-- 
ard  Roe  before  Abraham  Kent,  a  justice  of  the  peace  of  Potosie  town- 
ship in  said  county,  and  whereas  the  said  John  Doe  is  a  nonresident 
of  said  county;  now  we  the  undersigned,  residents  of  said  Linn 
county,  undertake  to  pay  the  said  Richard  Roe  all  costs  which  may 
accrue  in  said  action. 

Samuel  Short, 
William  West. 
Approved  by  me  this^M  day  of  March,  a.  d.  i8P^. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Kansas,  —  Gen.  Stat.  (1889),  §5043.  after  the  commencement  thereof  has 
nnintUf  B«movlng  Poidiiig  Mt. —  removed  from  the  said  county  of  Linn\ 
Where  plaintiff  removes  after  the  ac-  now  we,  the  undersigned,  residents  of 
tion  is  commenced,  and  security  is  said  county,  bind  ourselves  to  the 
required  under  the  provisions  of  Kan.  Above  named  defendant  for  the  pay- 
Gen.  Stat.  (1889),  S  5043,  an  undertak-  ment  of  all  costs  which  may  have  ac- 
iag  sbould  be  entitled  in  the  cause  and  crued  or  which  may  accrue  "  {canchuHng 
recite  that  '*  Whereas,  John  Doe,  the  as  in  the  text^ 
plaint^tf  ia  the  above  entitled  action, 
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Perm  No.  6519. 
(Mo.  Rev.  Sut.  (1889),  %  6X56.)> 

John  Doty  plaintiff,      ) 

against  >  Obligation  for  Costs. 

Richard Roty  defendant.  ) 

We  bind  ourselves  to  pay  all  costs  that  have  accrued  or  may  here- 
after accrue  in  this  cause. 

John  Styles, 
Richard  Styles, 
Oliver  ElswortA. 
Approved  Afril  IB,  i8P7. 
Abraham  Kent,  Justice  of  the  peace. 

Form  No.  6530.* 

Justice's  Court  for  the  Precinct  of  Central  Portland. 

State  of  Oregon,  \ 

County  of  Multnomah.  )  ^** 

John  Doe,  plaintiff,      ) 

against  V  Undertaking  for  Costs. 

Richard  Roe,  defendant.  ) 

We,  John  Doe,  plaintiff,  and  Samuel  Short,  surety,  undertake  to  \^ 
Richard  Roe,  the  defendant  in  this  action,  all  costs  and  disburse- 
ments that  may  be  adjudged  to  him  in  this  action. 
Dated  at  Portland,  tlixs  fifth  day  of  March,  igBS, 

John  Doe,  Plaintiff. 
Samuel  Short,  Surety. 
(Justification  of  surety,)^ 

(2)  In  Election  Contest. 

Form  No.  6531. 
(Precedent  in  Hilliard  v.  Brown,  103  Ala.  319.)^ 

The  State  of  Alabama, )      Whereas,  T,  H,  Brown,  an  elector  oi  ^^ 
Pike  County.  )  county  of  Pike  in  said  State,  has  this  "^7 

filed  in  the  office  of  the  clerk  of  the  circuit  court  of  said  county,  "^J 
grounds  of  contest  of  the  election  of  W,  J.  Hilliard  to  the  offi^^ 
Judge  of  Probate  of  said  county,  at  an  election  held  on  the  Ut  ^^^ 
of  August,  \W2\  Now,  therefore,  we,  the  undersigned,  hereby  ^^" 
knowledge  ourselves  to  be  bound  as  security  for  the  costs  of  said  con- 

1.  See  also  forms  in  Mo.  Rev.  Stat,  tification  is  necessary,  see  Holcofoi'  v. 

(18S9X  p.  2264,  Nos.  159,  160.  Teal,  4  Oregon  352. 

8.  Orr^ow.— Hill's  Anno.  Laws  U892),  4.  This  bond  is  drawn  in  confonn»7 

§  2063.  to  the  requirements  of  Ala.  Civ.  uwe 

8.  For  forms  connected  with  the  jus-  (1886),  g  428.   See  also  Sand.  &  H.  u^* 

tification  of  sureties  see  the  title  Justifi-  Ark.  (i^),  §§  2702,  2704. 
CATION  OF  SuRXTiBS.    As  to  when  jus- 
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test.    In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 
this  17th  day  ol  August,  iS9^, 
Approved  Atq^ust  17tA,  iS9M. )  T.  H.  Brown. 

O.  Wartky,  Clerk.  f  W.  A.  McBryde. 

O.  R,  Dykes. 
L.M.  TreadweU. 
J.  P.  Wood. 
O.  C.  Wiley. 

b.  In  Criminal  Caaea. 

Form  No.  6522. 
(Sand.  &  H.  Dig.  Ark.  (1894),  §  2323.) 
State  of  Arkansas ) 
against  > 

Rickard  Roe.       ) 

I,  Samuel  Short,  as  principal,  and  William  West,  as  security,  bind 
ourselves  to  pay  all  costs  in  this  cause. 
Si^ed  t\i\%  fourteenth  day  of  April,  A.  d.  i8P7. 

Samuel  Short 
William  West. 
Form  No.  6523.' 
State  of  Michigan,    ) 
County  of  Lenawee,  f 

Be  it  rememberea,  that  on  t\it  fifth  day  of  March,  a.  d.  1^8,  be- 
fore me,  Alfraham  Kent,  a  justice  of  the  peace  of  Adrian  township  in 
said  county,  personally  came  John  Doe,  Samuel  Short  and  William 
West,  all  of  the  township  of  Adrian  in  the  county  of  Lenawee  and  state 
of  Michigan,  and  severally  and  respectively  acknowledged  themselves 
to  be  indebted  to  the  people  of  the  state  of  Michigan  in  the  sum  of 
one  hundred  dollars  each,  to  be  levied  of  their  respective  goods  and 
chattels,  lands  and  tenements,  for  the  use  of  said  people,  if  default 
shall  be  made  in  the  conditions  following: 

Whereas,  the  above  bounden  fohn  Doe  has  this  day  made  complaint 
on  oath  before  me,  that  at  the  township  of  Adrian  in  the  said  county, 
on  the  third  d^Lj  of  March,  a.  d.  1W8,  Richard  Roe  did  {Here  describe 
the  offense  charged). 

Now,  therefore,  the  condition  of  this  recognizance  is  such,  that  if 
the  said  fohn  Doe  shall  pay  all  costs  which  shall  accrue  to  the  court 
sheriff,  constable  and  jury  upon  the  proceedings  to  be  had  upon  said 
complaint,  if  he  does  not  establish  the  same  (and  unless  I,  or  the 
court  before  whom  the  trial  for  said  offense  shall  be  had,  shall  certify 
in  my  or  its  minutes  of  said  trial,  that  there  was  probable  cause  for 
the  making  of  said  complaint),  then  this  recognizance  shall  be  void, 
otherwise  in  force.  fohn  Doe. 

Samuel  Short. 
William  West. 
Taken,  subscribed  and  acknowledged  before  me  the  day  and  year 
first  above  written. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Michigan.  —  Hovr.  Anno.  Sut.  (1882),  g  9063.  See  also  Wyoming  Laws 
(1893),  c  30.  8  I. 

5  E.  of  F.  P.— 50.  785  Volume  5. 


€5Si4  COSTS.  6526. 

5.  Hotiee  of  Seenrity  Filed. 

Form  No.  6514.1 
Circuit  Court,  Dane  County. 

John  Doe^  plaintiff, 
against 
Richard  Roe^  defendant. 
To  Richard  Roe,  deifendant  above  named: 

Pursuant  to  the  order  heretofore  made  in  the  above  entitled 
action,  requiring  the  above  named  plaintiff  to  file  security  for  costs 
herein,  and  staying  proceedings  on  the  part  of  said  plaintiff  meanwhile, 

Take  notice,  that  the  said  plaintiff  *  has  filed  with  the  clerk  of  the 
Circuit  Court  of  Dane  county  an  undertaking  (of  which  a  copy  is 
herewith  served  upon  you)  with  two  sufficient  sureties,  to  the  effect 
that  said  plaintiff  will^  pay  on  demand  all  costs  that  may  be  awarded 
to  said  defendant  in  such  action,  in  any  court,  not  exceeding  two 
hundred  and  fifty  dollars,  the  sum  mentioned  in  said  order,  and  that 
the  stay  of  proceedings  on  the  part  of  said  plaintiff  in  said  action) 
directed  by  said  order,  is  hereby  terminated. 

DsitGd  March  15,  a.  d.  1^8, 

Yours,  etc., 

Jeremiah  Mcuon^  Plaintiff's  Attorney. 

•  ■ 

6.  Dismissal  for  Fallnpe  to  Give  Security* 

a.  Affldayit  in  Support  of  Motion.* 
Form  No.  6525.* 

^MUn  SoS^:  ss.  \   1°  *»>«  Court  ./  Common  Pleas. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant 
Joseph  Story,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  attorney  for  the  defendant  in  this  action. 

II.  That  on  the  first  day  of  April,  i8P7,  upon  motion  of  ^^^ 
defendant,  an  order  was  made  and  entered  herein  upon  due  notice.  ^ 
the  plaintiff,  the  Honorable  John  Marshall,  presiding,  requiring  P?^?' 
tiff,  as  a  nonresident,  to  file  security  for  costs  to  the  defendant  wi^"^" 
ten  days  from  said  date,  and  that  said  order  was  duly  served  up^^ 
plaintiff's  attorney  on  the  second  ddiy  of  April,  i8P7. 

1.    JViscansin, — Sanb.   &    B.    Anno,  paid  into  court  the  sum  of /sw  Ai'^'^^jjg 

Stat.  (1889),  §  2946.  and  fifty  dollars,  to  be  applied   to  ^^ 

AVw  YorJk.  —  Birds.  Rev.  Stat.  (1896),  payment  of  any  costs  which  tn^f 

p.  719,  §  67.  awarded  against  him  in  this  action- ^^ 

Xoney  Depofit.  —  Where,  in  place  of        D^ted"{ccMcitutiftg  as  in  For^  ^  ' 

filing  an  undertaking,  plaintiff  has  paid  6S24),  l«y 

money  into  court  as   under  the  pro-  .    8.  For  forms  of  affidavits,  gencr*' /' 

visions  of  Birds.  Rev.  Stat.  N.  Y.  (1896),  consult  the  title  AFFroAViTS,  vol.  I,  p, 

.P«  7i9»  §  67*  the  notice  should  be  as  548. 

lollows:     {^Commencing  as  in  Form  No,        8.  Ohio, — Bates'  Anno.  Stat  (rgu.. 

6j24,   and  continuing  down  to*)  "  has  §  5341.  'A 
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III.  That  said  period  of  ten  days  expired  on  the  twelfth  day  of 
Aprils  i8P7»but  that  plaintiff  failed  to  file  security  before  the  expira- 
tion of  said  time,  and  by  failure  so  to  do  he  has  not  complied  with 
the  requirements  of  the  order  oi  April  firsts  iS97. 

IV.  That  thereafter  and  up  to  the  present  time  the  plaintiflF  has 
wholly  failed  and  neglected  to  file  security  for  costs  as  directed.^ 

Wherefore  the  defendant  is  entitled  to  an  absolute  order  that  the 
complaint  herein  be  dismissed  with  costs  and  that  he  have  judg- 
ment accordingly.  Joseph  Story, 
Sworn  to  before  me  this  seventeenth  day  of  Aprils  i8§7. 

Abraham  Kent^ 
Notary  Public,  AlUn  County,  State  of  Ohio. 

b.  Notlee  of  Motion,* 

Form  No.  6526.* 

(^Title  of  court  and  cause  as  in  Form  No,  66f^.) 
To  John  Doe^  plaintiff  above  named: 

You  are  hereby  notified  that  on  ikit  fifteenth  day  of  March^  iS98, 
defendant  will  apply  to  the  Hon.  /ohn  Marshall,  one  of  the  judges  of 
said  court,  at  the  court-room,  for  an  order  dismissing  said  cause  for 
.failure  of  plaintiff  to  comply  with  the  order  to  give  security  for  costs. 
Afiidavits  will  be  used  in  support  of  said  motion. 

Dated  March  6,  iS98. 

Joseph  Story,  Defendant's  Attorney. 

e.  Motion.^ 

Form  No.  6527.* 

{Title  of  court  and  cause  as  in  Form  No,  6626?) 
Defendant  moves  that  this  cause  be  dismissed  for  failure  of  plain- 
tiff to  comply  with  the  order  to  give  security  for  costs. 

Joseph  Story,  Defendant's  Attorney. 

d.  The  Order.* 

1.  Where  an  order  nisi  is  granted        4.  For  forms  of  motions,  generally, 

and  security  is  not  filed  until  after  the  consult  the  title  Motions. 
expiration  of  the  time  therein  limited,        5.  Ohio,  —  Bates'  Anno.  Stat.  (1S97), 

the  practice  is  to  refuse  to  dismiss  the  §  5341. 

complaint  if  the  security  be  filed  at  any        6.  For  statutes  relating  to  dismissal 

time  before  the  order  be  made  abso-  for  failure  to  file  security  see   as  fol- 

lute.     Cornqel  v.  Heinze,  67  Hun  (N.  lows: 

Y.)652.  51  N.  Y.  St.  Rep.  652;  Robin-        Atadama.  — Civ.  Code  (1886),  §  2858. 
son   V,    Meyer,   25   Ark.    79;    King  v.        Arizona, — Rev.  Stat.  (18S7),  §*'qo6. 
Jackson,  25  Neb.  467;  Pflaum  v.  Grin-        Arkansas.  —  Sand. '&  H.  Dig.  (1894), 

berg,    5    Heisk.   (Tenn.)  220:   Kyle  v.  %  782. 

Stinson,  13   Smed.    &   M.  (Miss.)  301;        California.  —  Code  Civ.  Proc.  (1897), 

Snowden  v,  McDaniel,  7  Mo.  313.  §  1037. 

8.  For  forms  of  notices,   generally,         Colorado^ — Mills' Anno.  Stat.  (1891), 

consult  the  title  Motions.  §675. 

8.  Ohio.  —  Bates'  Anno.  Stat.  (1897),        Delaware.  —  Rev.     Stat.     (1893),     p. 

§  5341.  792. 
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(1)  Dismissing  Suit. 

(a)  Order  Nisi. 

Form  No.  6528.' 

(^Title  of  court  and  cause  as  in  Form  No,  6490,) 

Upon  reading  and  filing  the  affidavit  of  Joseph  Story ^  verified  the 
third  day  oi  Aprils  i8P7,  and  {enumerating  the  several  papers  on  which 
themotionwcu  bcued)^  and  after  hearing yi?x^^^  Story^  of  counsel  for  the 
defendant,  and  Jeremiah  Mason^  of  counsel  for  the  plaintiff  (or  and 
after  recutita  and  filing  affidavit  or  admission  of  due  service  of  notice  of 
this  motion  and  no  one  appearing  in  opposition^  Ordered, 

I.  That  plaintifif's  complaint  herein  be  and  hereby  is  dismissed 
with  costs  of  the  action,  unless  plaintiff  shall  file  security  for  costs 
herein  according  to  the  order  of  the  seventh  day  of  Aprtl^  i8P7,  and 
also  pay  the  costs  mentioned  in  said  order  within  five  days  from  the 
date  of  service  of  this  order. 

II.  That  plaintiff  pay  (concluding  as  in  Form  No,  6495). 

(b)  Absolute  Order. 

Form  No.  6529.* 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco^  State 
of  CcUifornia, 

Present :  Hon.  John  MarshcUl^  Judge. 

John  Doe  plaintiff,  )  ^^^^^  Dismissing  Action  for  Failure  to 
Richard  ^^rdefendant.  \  ^"^  Security  for  Costs. 

Upon  reading  and  filing  the  affidavit  of  Joseph  Story^  verified  the 
second  day  of  May^  i8P7,  from  which  it  appears  that  the  plaintiff  in 
this  action  is  a  nonresident;  that  a  notice  requiring  said  plaintiff  to 
furnish  security  for  costs  was  served  upon  him  by  the  defendant's 

District  of  Columbia.  ^Com^,   Stat.        North  Dakota,  — Vit:7.  Codes  (1895), 

(1894).  c.  55,  §  30.                        ^  §5599- 

Florida,  —Rev.  Stat.  (1892),  §  1301.  Ohio.  —  Bates'  Anno.  Sut.  (1897),  § 

Idaho,  —  Rev.  Stat.  (1887),  S  49i6.  5341. 

Illinois,  Sxsirx    &    C.    Anno.   Sut.  Ohlahama.  SXSit.  (iSgj),  %4S3$, 

(1S96),  c.  33,  §3.  Or€gon,  —  Hi\Vs  Anno.  Laws  (1892),  § 

Indiana.  —  Horner's    Stat.  (1896),    §  2063. 

589.  Idhod^  Island.  —  Gen.  Laws  (1896),  c 

Iowa.  —  Code  (1897),  §  3848.  247,  §  4. 

Kentucky.—  Bullitt's  Civ.  Code  (1895),  Texas.  —  Rev.  Stat.  (1895),  art.  1440. 

§  617.  Utah.— Ktv.  Stat.  (1898).  g  3355. 

Maryland.  —  Pub.  Gen.  Laws  (1888).  Wyoming.  —  Rev.  Stat.  (1887),  §  2688. 

art.  24,  §9.  1.  New   York. — Code  Civ.  Proc.,  § 

Missouri,  — KcY,  Sut.  (1889X  §  2915.  ^277  (Birds.  Rev.  Sut.  (1896),  p.  7^, 

Montana,  —  Code  Civ.  Proc.  (1895),  §  72). 

g  1872.  2.  Cali/omia.  — Code     Civ.      Proc 

Nebraska,  —  Comp.    Stat.    (1897),  g  (1897),  8  1037. 

6209.  See  also  the  following  statutes: 

New  Mexico,  — Comp.  Laws  (1884),  %  Idaho.  — Kcv.  Stat.  (1887),  §  4916. 

1843.  Montana.  — Code  Civ.  Proc.  (1895),  g 

New  York.- Code  Civ.  Proc,  g  3277  1872. 

(Birds.  Rev.  Stat.  (1896),  p.  720,  g  72).  C/tah.  —  Rev.  Stat.  (1898),  g  3355* 

788  Volume  s* 


6580.  COSTS.  658& 

attorney  on  the  first  day  of  Aprils  i8P7,  and  that  thirty  days  have 
^lapsed  since  the  service  of  such  notice  and  yet  no  security  for 
costs  has  been  filed;  now,  after  \itKnxig  Joseph  Story^  of  counsel  for 
the  defendant,  and  Jeremiah  Mason^  of  counsel  for  the  plaintiff,  in 
opposition,  upon  motion  of  counsel  for  the  defendant, 

Ordered:  That  the  complaint  herein  be  and  is  hereby  dismissed. 

Dated  May  S,  iS97.  John  Marshall^  Judge. 

FormNo.  6530.> 

{Title  of  court  and  cause  as  in  Form  No,  6490J) 

Upon  reading  the  orders  of  this  court  entered  the  first  day  of 
April,  i8P7,  and  the  twenty-fifth  day  of  April,  iS97,  and  upon  reading 
and  filing  the  affidavit  oi  Joseph  Story,  verified  the  first  day  of  May, 
iS97,  by  which  it  appears  that  the  plaintiff  has  not  complied  with  the 
requirements  of  the  orders  above  mentioned;  now,  after  hearing 
Joseph  Story,  of  counsel  for  the  defendant,  and  Jeremiah  Mason,  of 
counsel  for  the  plaintiff,  upon  motion  of  the  defendant,  ordered : 

I.  That  the  complaint  of  the  plaintiff  herein  be  and  is  hereby 
dismissed,  and  that  judgment  be  entered  in  favor  of  the  defendant 
accordingly. 

II.  That  plaintiff  pay  (concluding  as  in  Form  No.  6495), 

Form  No.  653 x.* 
John  Doe 

against 
Richard  Roe, 

Upon  reading  the  suggestion  of  the  defendant,  entered  upon  the 
record  the  twenty- first  day  of  April,  i8P7,  and  the  order  to  file 
security  made  herein  on  the  same  day  and  date,  and  it  appearing 
that  sixty  days  from  said  date  have  elapsed,  and  that  the  plaintiff  has 
neither  proved  residence  nor  filed  security  for  costs  according  to  the 
statute,  either  within  said  sixty  days  or  afterward  up  to  the  oresent 
time. 

Be  it  ordered,  that  this  action  be  and  is  hereby  dismissed. 

(2)  Denying  Motion  Where  Security  is  Filed  After 

Expiration  of  Time. 

Form  No.  6533. 
John  Doe 

against 
Richard  Roe, 

The  motion  of  the  defendant  to  dismiss  the  petition  in  this  cause 
for  failure  to  comply  with  an  order  made  herein  on  the  tenth  day  of 
April,  18P7,  requiring  him  to  file  security  for  costs,  as  prescribed  by 
law  within  fifteen  days,  and  in  default  thereof  providing  that  his 

.    1.  New  York,  —  Code  Civ.  Proc.,  %       8.  Virj^nia,  —  Code  (1887),  g  3539. 
3277  (Birds.  Rev.  Sut.  (1896),  p.  720,         fVest  riV^xiwtf.— Code  (189 1),  c.  138, 
8  72).  8  a. 
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•533-' 


holding  an  Eqoity 


In  the  S^/rame  Coazt  of  xbc  I>ufri:i  jf 

JokmDoe^  plaintiff,      ^ 

against  -  Xol  ^iL 

Richard  Roe^  defendant.  \ 
To  the  Suprewu  Court  ot  the  £>is:H:t  jf 
Court: 
The  petition  of  yoar  p*et:t:c«oer  respec  if  ^Zt  showeth: 

I.  That  your  pcnricvser  hax-.r^  £:ec  his  ir^I  in  this  honorable  conrt 
against  said  defendant,  thcxeirT  secnr^  fonh  that  {Here  state  condsdj 
the  substance  of  the  Hir\. 

II.  That  your  jjenri.-^ner  »  rx  wcrti  tervfr^/firr  dollars  in  all  the 
world,  his  wearing  appare!  an-i  ibe  ciatters  ia  qnestion  in  this  cause 
onJy  excepted,  and  that  he  s  rttcrlT  :inai:>  to  prosecute  his  said 
suit  unless  he  be  permitted  to  d:^  so  ix  fr'^ma  fmrnferis. 

III.  Wherefore  year  petit:  .-::er  rrays  that  he  may  be  permitted  to 
prosecute  his  said  suit  in  /.••t**  pexs^eHs^  aird  that  he  may  have  the 
necessary  writs  and  process  w:rb:^::t  co5?s  or  charge  for  the  same, 
and  that  there  may  be  assigtred  to  hirs  learacd  ooiinsel,  which  shall 
give  their  counsel  nothing  taking  f.-^r  the  s 
be  appointed  in  his  behs^lf  artcrrieTrs 
and  necessary  to  be  had  for  the  soee-i  cf 


><->  * 


and  that  there  may 
officers  reqaiate 
d  scit  to  be  had  and 
made,  which  shall  do  their  d::t:«  Vrth.-^^zt  azry  reward  for  their  coun- 


the 


sels,  help  and  business  in  the  sirs 


•*  -9 


that  Jeremiah  Mason^  Esquir 
counsel  in  said  cause. 

And  this  your  petitioner  will  ercr  pray. 


petitioner  requests 


be  assifi^ed'to  ts-rw  as  solicitor  and 


JekaDee. 

Court  of  the 


I,  Jeremiah  Masam^  counsel!  or-at-Iaw  of  the 
District  of  Cclumbia^  ^o  hen^by  cemfy  that  I  have  examined  the 
cause  upon  which  the  plaianf^s  bill  bere^a  is  based,  and  I  conceive 
that  the  plaintiff  has  just  cai:se  to  be  relreved  toochiag  the  mattcrof 

this  j>et:tion,  and  for  which  he  ^ 
Dated  May  6:h^  iS^7. 


ex 


V.-V. 


r*    V. 


bO. 


L  Distri^  €f  Cclm 

(1594:,  c.  55.  §  32- 
Mrm  Jcrsfj. — Gen. 

*595.  8  368.  rf  XT/. 
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Form  No,  6534, 

(Kma.  Gen.  Stat.  (1889),  g  4684.)^ 
State  of  Kansas^  \ 
C^w^  County,    f  **' 

John  Do€^  plaintiff,      ) 

against  >  In  the  District  Court  of  said  County. 

Richard  Roe ^  defendant.  ) 

I  do  solemnly  swear  that  the  cause  of  action  set  forth  in  the  peti- 
tion hereto  prefixed  is  just,  and  I  do  further  sv^ar  that  by  reason  of 
my  poverty  I  am  unable  to  give  security  for  costs. 

John  Doe, 
Subscribed  and  sworn  to  before  me  this  twenty-first  clay  of  Aprils 
\Z&t.  Abraham  Kent^ 

Notary  Public,  Cowley  County. 


r.}^- 


Form  No.  6535.* 

State  of  Illinois y 
County  of  La  Salle. 

JohnDoe^  being  duly  sworn,  deposes  and  says  that  he  is  desirous  of 
commencing  suit  in  the  Circuit  Court  of  said  county  of  La  Salle 
against  Richard Roe\  that  he  is  a  poor  person,  and  unable  to  prosecute 
his  suit  in  this  behalf  and  to  pay  the  costs  and  expenses  thereof,  and 
that  he  has  reason  to  believe,  and  does  believe,  that  his  cause  of 
action  for  which  he  desires  to  bring  suit  is  a  meritorious  one. 

John  Doe, 
Subscribed  and  sworn  to  before  me  this^M  day  of  May^  i8P7. 

Abraham  Kenty 
Notary  Public,  La  Salle  County. 

Form  No.  6536. 
(Miss.  Anno.  Code  (1892),  %  870.) 

In  the  Circuit  Court  for  the  County  of  De  Soto. 

John  Doe^  plaintiff, 

against 
Richard  Roe^  defendant. 

State  of  Mississippi^ ) 
County   of  De  Soto,  \  ^^' 

I,  John  Doe^  do  solemnly  swear  that  I  am  a  citizen  of  the  state  of 
Mississippi^  and  because  of  my  poverty  I  am  not  able  to  pay  the  costs 
or  give  security  for  the  same  in  the  suit  (describing  it)  which  I  have 

1.  This  same  form  is  set  out  in  Okla.  record.    Where  the  court  is  in  session, 

Stat.  (1893),  §  4478.  and  substantially  the  affidavit  used  is  subsuntially  like 

the  same  form  is  sufficient  under  Mont,  that  set  out  in  Form   No.  6536.    See 

Code  Civ.  Proc.  (1895),  g  1873.  similar  statutes  as  follows: 

t.  Illinois,  —  Starr  &  C.  Anno.  Stat.  Colorado,  —  Mills'  Anno.  Stut,  ^1891), 

{1896),  c.  33,  par.  6.  g  676. 

This  form  of  affidavit  is  used  where  Kentucky,  —  Gen.    Stat,    (z888)^    c 

-the  plaintiff  makes  application  prior  to  26,  g  i. 

the  convening  of  the  term  of  a  court  of  .      .              ■   ^ 
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begun  (or  which  I  am  about  to  commence)^  and  that,  to  the  best  of  my 
belief,  I  am  entitled  to  the  redress  which  I  seek  by  such  suit 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  seventh  day  oi  May^  i897. 

Abraham  Keni^ 
Clerk  De  Soto  Circuit  Court. 

Perm  No.  6537.1 
.    Supr emit QitiKiXt^  City  and  County  of  New  York. 

In  the  Matter  of 'the  Application  of 

John  Doe 
for  Leave  to  Sue  as  a  Poor  Person. 
To  the  Supreme  Court  of  the  State  oiNew  York, 
The  petition  of  John  Doe  respectfully  shows: 

I.  That  he  resides  in  the  city,  county  and  state  of  New  York. 

II.  That  he  has  a  cause  pf  action  against  the  Third  Avenue  RaU-^ 
road  Company^  arising  upon  this  state  of  facts,  namely:  That  upoa 
the  third  day  of  November  last,  at  about  six  o'clock  in  the  a//^rnoon, 
he  was  crossing  Third  avenue  in  the  exercise  of  due  care,  and  by  the 
negligence  of  said  Third  Avenue  Railroad  Company's  servant,  to  your 
petitioner  unknown,  said  servant  then  being  in  control  and  manage- 
ment of  a  car  of  said  railroad  company,  then  being  propelled  by 
cable  power  upon  Third  avenue  in  said  city,  your  petitioner  was 
struck  by  said  cable  car  and  grievously  injured,  wholly  without  fault 
or  negligence  on  his  part* 

III.  That  your  petitioner  desires  to  begin  an  action  in  this  court 
against  said  Third  Avenue  Railroad  Company  for  the  above  cause.' 

IV.  That  your  petitioner  is  not  worth  one  hundred  dollars  besides 
the^  wearing  apparel  and  furniture  necessary  for  himself  and  family 
and  the  subject  matter  of  this  action,  and  is  unable  to  prosecute  this 
action  unless  allowed  to  do  so  as  a  poor  person.^ 

V.  That  your  petitioner  is  a  common  day-laborer,  and  is  obliged 
to  earn  his  livelihood  by  that  means  alone,  and  that  for  many  months 
past  he  has  been  unable  to  work  owing  to  injuries  received  in  the 

1.  This  form  is  dravrn  under  Birds,  or  intended  to  be  brought,   must  be 

Rev.  Stat.  N.  Y.  (1896),  p.  2219,  §  14.  suted    in    the    petition.     Birds.   Rev. 

In  several  other  states  the  statute  is  Stat.   N.   Y.   (1896),   p.   2219,  §  14.    A 

substantially  the  same,  the  chief  differ-  copy  of  the  complaint  may  be  set  out 

ence  being  in  the  amount  that  petitioner  or  annexed  and  referred  to;  and  if  not 

is  worth.     See  for  example  the  follow-  so  set  out,  the  nature  of  the  injuries 

ing:  should  be  specified. 

Arkansas, — Sand.  &  H.  Dig.  (1894),  8.  Where  an  action  has  been  begun, 

g  799.  this  paragraph  should  read : ' ' That  your 

Colorado,  —  Mills'  Anno.  Stat.  (1891),  petitioner  has  begun  an  action  against 

§  676.  said  Third  Avenue  Railroad  Company  for 

Illinois,  —  Starr    ft    C.    Anno.   Stat,  the  above  cause,"  and  should  state  the 

(1896),  c.  33,  par.  5.  condition  of  the  case,  showing  that  there 

Indiana,  —  Horner's  Stat.  (1896),  g  260.  has  been  no  laches  in  applying  for  leave 

Missouri,  —  Rev.  Stat.  (1889),  g§  2918,  to  sue  as  a  poor  person. 

2919.  4.  This   paragraph    is    required   by 

New  Mexico, --Comp,   Laws   (1884),  Birds.  Rev.  Sut.  N.  Y.  (1896),  p.  22I9» 

g  1844.  S  14,  subs.  2. 

8.  The  nature  of  the  action  brought, 
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above  stated  manner  by  the  fault  and  negligence  of  said  company,, 
and  he  has  now  become  and  is  impoverished. 

VI.  That  no  previous  application  for  leave  to  sue  as  a  poor  person 
has  been  made  herein.^ 

Wherefore  your  petitioner  prays  leave  to  prosecute  the  Thirtt 
Avenue  Railroad  Company  as  a  poor  person,  and  further  that  the  court 
will  assign  him  attorney  and  counsel  for  that  purpose. 

January  i,  iZ98,  John  Doe. 

City  and  County  of  New  York^  ss. 

John  Doe^  being  duly  sworn,  says  that  he  has  read  the  foregoing- 
petition,  and  knows  the  contents  thereof,  and  that  the  same  is  true 
to  his  own  knowledge,  except  as  to  the  facts  therein  stated  to  be. 
alleged  upon  information  and  belief,  and  as  to  those  facts,  he  believes, 
it  to  be  true. 

John  Doe^ 

Sworn  to  before  me  ^}^\%  first  day  of  January^  i8P<?. 

Abraham  Kent^ 
Notary  Public,  New  York  County. 

I,  Jeremiah  Jifason^  of  the  city,  county  and  state   of  New  York^^ 
counsellor-at-law,  do  hereby  certify  that  I  have  examined  the  cause 
stated  in  the  above  petition,  and  am  of  the  opinion  that  the  applicant, 
has  a  good  cause  of  action  therein. 

January  i,  i%98  Jeremiah  Mason? 

Fonn  No.  6538/ 

Mecklenburg  County:  —  In  the  Superior  Court* 

John  Doe    ) 

against      >  Application  to  Sue  as  a  Pauper. 
Richard  Roe,  ) 

To  Hon.  John  Marshally  Judge  (or  Clerky  of  Superior  Court,  Mecklen^ 
hur^  CoMiity: 

This  IS  to  certify:  ist.  That  I  have  examined  the  case  of  the 
plaintiff  in  the  above  entitled  action,  and  believe  that  he  has  a  goodl 
and  meritorious  cause  of  action  in  fact  and  law. 

2d.  That  I  will  prosecute  said  action  as  his  counsel  without  any  fee 
or  reward  whatever. 

Jeremiah  Mason^  Attorney.* 

1.  This  paragraph  is  required  only  4.  North  Carolina,  —  Code  Civ.  Proc 

when  an  ex  parte  application  is  made.  (1891),  §  3io. 

8.  The  petition  must  be  verified  by  5.  To  Whom  Xado.  —  The  application! 

the  applicant's  affidavit,  unless  the  ap-  may  be  made  either  to  the  judge  or  to.- 

plicant  is  an  infant  under  the  age  of  the  clerk  of  the  supreme  court,  and  the: 

fourteen  years,  and  in  that  case  by  the  authority  of  the  clerk  to  grant  the  per- 

affidavit  of  his  guardian  appointed  in  mission   to  sue  as  a    pauper    is    not 

said  action.     Birds.   Rev.  Stat.  N.  Y.  restricted  to  the  limits  of  his  authority 

(1896),  p.  2219,  §  14.  as    an    officer    of    the  probate   court.. 

8.  The  petition  must  be  supported  by  N.  Car.  Code  Civ.  Proc.  (1891),  ^  210; 
a  certificate  of  a  counsellor-at-law  to  Rowark  v.  Gaston,  67  N.  Car.  291. 
the  effect  that  he  has  examined  the  6.  Ctrtiiloato  of  CooiimL  —  The   code- 
case,  and  is  of  the  opinion  that  the  ap-  does  not  require  a  certificate  of  counsel 
oiicant   has  a  good  cause  of    action,  that  the  plaintiff  has  a  good  cause  of 
Birds.  Rev.  Sut.  (1896),  p.  2219,  §  14.  action,  but  merely  that  he  shall  prove 
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Mecklenburg  County: — ss« 

John  Doe^  being  sworn,  savs:  That  he  is  unable  to  give  sureties,  or 
make  the  deposit  required  by  law,  to  enable  him  to  prosecute  the 
above  action  against  the  defendant,  Richard  Roe  above  named,  and 
-if  required  so  to  do,  eould  not  prosecute  his  said  action.  He  there- 
fore prays  that  he  may  be  allowed  to  sue  in  said  action  as  a  pauper. 

John  Doe, 
Sworn  before  me  thisyS/M  day  of  May^  i8^. 

Abraham  Keni^  Notary  Public. 

Form  No.  6539.1 
State  of  Tennessee^ ) 
County  of  Smith.    )  **' 

I,  John  Doe^  do  solemnly  swear  that  owing  to  my  poverty  I  am  not 
able  to  bear  the  expenses  of  the  action  which  I  am  about  to  com- 
mence in  the  Chancery  Court  of  Smith  county  against  Richard  Roe, 
and  that  I  am  justly  entitled  to  the  redress  sought,  to  the  best  of  my 
belief. 

John  Doe, 
Sworn  and  subscribed  before  me  t\i\s  fifth  day  of  March^  iZ98, 

John  Hancock^  Clerk. 

Form  No.  6540.* 

•^''^''  ^^tl  5?cf  °^*^*       \  ^'>'^'  Court  of  Freestone  County, 
Richard R^t?^ti.n^^nt,  \  ^'"'^'^  ^erm,  ^m. 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above  entitled  case,  and  that  he  is  too  poor  to  pay  the  costs  of  court, 
and  is  unable  to  give  security  therefor. 

Jok^Doe, 
Subscribed  and  sworn  to  before  me  this  sixth  day  of  OttMr,  i897. 

Norton  Porter)'     s 
Notary  Public,  Freestone  County. 

this  fact  by  one  or  more  witnesses.    N.  ized  to  allow  a  person  to  sue  in  forma 

Car.  Code  Civ.  Proc.  (1891),  §  210.  And  pauperis   should    do    so,    at   least  in 

it  has  been  held  that  his  own  affidavit  general,  without  such  certificate.    The 

is  sufficient  proof  of  the  fact,  at  least  ia  act,   however,   is  onljr  directory,  and 

so  far  that  where  the  clerk  has  allowed  the  matter  is  necessarily  entirely  in  the 

the  plaintiff  to  sue  in  forma  pauperis  discretion  of  the  judge  or  clerk, 

merely  on  his  own  affidavit,  setting  out  1.  Tenn.  Code  (1896),  g  4938,  where 

the  facts  required  by  statute,  and  that  a  statutory  form  will  be  found, 

he  had   a  good  cause  of  action,  the  8.  Texas, —  Rev.  Stat.  (1895),  art  1442* 

court  has  refused  to  dismiss  his  suit.  Snfflelant     Affidavit.  —  An    affidavit 

Sumner  v,   Candler,  74   N.   Car.   265.  which  states  that  plaintiff  is  unable  u> 

But  a  certificate  of  counsel  has  been  give  security  for  or  to  make  a  deposit 

held  sufficient  proof  of  a  good  cause  of  sufficient  to  cover  all  the  costs,  bat 

action.      Miazza    v,   Calloway,   74  N.  that  he  cannot  swear  that  he  is  unable 

Car.  31.     And  further  the  rule  has  been  to  pay  the  costs  as  they  accrue,  and 

laid  down  in  Brendle  v.  Heron,  68  N.  that  he  has  paid  all  accrued  costs  ez- 

Car.  496,  that  while  this  section  of  the  cept  a  small  balance,  to  cover  which 

act    does  not    expressly    require   that  he  has  made  a  deposit  with  the  clerk, 

plaintiff  shall  have  a  certificate  of  an  is  a  sufficient  answer  to  the  rale  for 

attorney  to  the  effect  that  he  has  a  good  costs  under  this  statute.     Long  v.  Mc^ 

cause  of  action,  yet,  upon  a  fair  con-  Cauley,  (Tex.   1887)  3  S.  W.  Rep.  6S9. 

struction  of  the  act,  no  officer  author-  8.  Tlie  affidavit  should  give  the  proper 

7M  Volumes. 


6544.  COSTS.  6542. 

Ik  Where  AppUeatUm  Is  Flnt  Made  on  AppeaL 

Form  Ho*  6541.^ 

Georgia^  Bibb  County. 

In  the  Superior  Court  of  said  County. 
John  Doe 
against 
Richard  Roe. 

ly  John  Doey  plaintiff  in  the  above  cause,  do  swear  that  I  am 
advised  and  believe^  that  I  have  a  good  cause  of  appeal  in  the  above 
stated  case,  and  that  owing  to  my  poverty^  I  am  unable  to  pay  the 
costs  or  give  security  required  by  law  in  cases  of  appeal. 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  tenth  day  of  May^  i8P7. 

Norton  Porter  ^ 
N.  P.  and  ExrOfficio  J.  P. 

• 

e.  Upon  Claim  for  Tax  Seizure. 

Form  Ko.  6542. 

(a  Ga.  Code  (1895)',  g  46x8.) 

Georgia^  Bibb  County. 

I,  John  Doe^  do  swear  that  I  do  not  interpose  this  claim  for 
delay  only;  that  I  bona  fide  claim  the  right  and  title  to  the  same; 
that  I  am  advised  and  believe  that  the  claim  will  be  sustained;  and 
that  from  poverty  I  am  unable  to  give  bond  and^  security  as  now 
required  by  law. 

John  Doe. 

{Jurat  as  in  Form  No,  6641,^ 

names  of  aU  the  parties,  but  failure  so  being  duly  sworn  deposeth  and  saith 
to  state  the  names  must  be  taken  ad-  that  he  is  advised  and  believes  that  he 
vantage  of  by  motion  pointing  out  the  has  a  good  cause  of  appeal  and  that 
defect  in  the  affidavit,  and  not  by  a  he  is  unable  to  give  security  on  enter- 
simple  motion  to  dismiss.  Hubby  v,  ing  the  same/'  was  held  insufficient 
Harris,  63  Tex.  456.  both  for  the  above  reason  and  because 

1.  Georgia.  —  a  Code  (1895),  §  4465,  it  did  not  state  that  he  was  unable  to 

as  aj»/»^</ act  Dec.  21,  1897.  give  the  security  required  by  law  in 

8.  Where  the  words  **he  is  advised  cases  of  appeal.    Gibbons  v.  McComb, 

and  believes  that  he  has  a  good  cause  3  Ga.  252. 

of  appeal"  were  omitted,  the  affidavit  Affidavit  by  Trustee. — This  form  of 

was  held  insufficient,  but  it  was  said  affidavit  would  not  be  sufficient  where 

to  be  the  privilege  of  the  plaintiff  to  the  appeal  was  prosecuted  by  a  trus- 

move  to  reinstate  the  case  by  amend-  tee.     In  such  case  the  affidavit  should 

ing  the   affidavit  at  any  time  within  state  that  the   '*  inability  to  give   se- 

the  term.     Holsenbach  v.  Martin,  a8  curity  arose  from  the  poverty  of  the 

Ga.  73.  trust  estate."    Scott  v,  Turpin,  30  Ga. 

8.  An  affidavit  which  omits  the  words  964. 

*'  owing  to  his  poverty  "  is  not  a  suffi-  4.  A  similar  section  of  the  Georgia 

dent  compliance  with  the  statute.    An  code  has  been  amended  so  that  in  the 

affidavit  reading  as  follows:  *' Person-  affidavit  the  word  **or"  is    used    in 

ally  came  before  me  Jo  An  Gibsons  ^  who  place  of  *'  and,"     See  smpra^  note  X. 
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2.  Order, 
a.  Of  Reference. 

Form  No.  6543.^ 

At  a  Special  Term  of  the  Supreme  Court  held  at  the  County  Court- 
house  in  New  York  City  on  the  second  day  of  January^  1^96. 
Present:  Hon.  John  MarshaU^  Justice. 

In  the  Matter  of  the  Petition  of 
John  Doe 
for  Leave  to  Prosecute  as  a  Poor  Person. 

Upon  reading  and  filing  the  annexed  petition  of  John  Doe,  verified 
on  the  first  day  of  January,  18P6,  and  the  certificate  of  Jeremiah 
Mason,  his  counsel,  dated  the  first  day  of  January,  i^96,  and  it 
appearing  to  the  satisfaction  of  the  court  that  the  facts  alleged  by 
the  petitioner  are  true  and  that  said  petitioner  has  a  good  cause  of 
action,  and  upon  hearing  Jeremiah  Mason,  of  counsel  for  the  peti- 
tioner, and  Joseph  Story,  of  the  counsel  for  the  defense  in  opposition,* 
Ordered: 

I.  That  the  matter  be  referred  to  Daniel  Webster,  Esquire, 
counselor  of  this  court,  to  examine  the  facts  and  circumstances  of 
the  case  set  out  in  said  petition,  and  to  report  whether  in  his  opin- 
ion said  petitioner  has  a  good  cause  of  action  against  The  ^A/W 
Avenue  Railroad  Company  named  therein,  cognizable  in  and  nvithia 
the  jurisdiction  of  this  court,  and  whether  said  petitioner  is  entitled 
to  prosecute  the  said  action  as  a  poor  person. 

II.  That  if  said  referee  is  satisfied  that  said  petitioner  is  entitled 
to  prosecute  as  a  poor  person  and  that  he  has  reasonable  grounds  to 
prosecute  the  action  in  this  court,  that  he  report  the  name  of  ^ 
proper  person  for  assignment  as  attorney  and  counsel  in  the  prose- 
cution of  such  action. 

Enter:    /.  M.,  J.  5.  C 

b.  Oranting  Leave  to  Sue. 

Form  No.  6544. 

(Commencing  as  in  Form  No,  6S4S,  and  continuing  down  to  *) 
Ordered: 

I.  That  the  petitioner  be  allowed  to  prosecute  as  a  poor  persotu 
and  that  he  have  assigned  to  him  attorneys,  counsel,  and  all  otilC^ 
officers  requisite  for  prosecuting  his  said  suit,  who  shall  do  thelt 
duty  therein  without  reward  or  compensation  for  the  same. 

II.  That  John  Jay,  Esquire,  is  hereby  assigned  to  him  as  attorney 
and  counsel  for  that  purpose.  ^ 

Enter:    /.  M.,  J.  S.  C. 

1.  In  a  case  where  the  facts  are  not  poor  person  without  first  ordering  ^ 

fairly  within  the  view  of  the  court,  as  is  reference,  but  in  cases  not  of  this  (Su% 

usually  the  case  in  actions  for  personal  the  court  will  issue  an  order  sometimeii, 

injuries  resulting  from  negligence,  the  on  an  ex  parte  application, 
court  will  not  grant  leave  to  sue  as  a 
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Porm  No.  6545.I 
Mecklenburg  County :  —  m. 

John  Doe     \ 

against      >  Order  Granting  Leave  to  Sue  as  a  Pauper. 
Richard  Roe.  ) 

In  the  above  entitled  action,  upon  the  certificate  and  affidavit 
above  set  forth,  it  is  Ordered: 

I  St.  That  the  above  named /^^m9^  be  allowed  to  prosecute  his 
said  suit  as  a  pauper. 

2d.  That  no  officer*  shall  require  of  him  any  fee,  and  he  shall 
recover  no  costs. 

3d.  That  Jeremiah  Mason  be  assigned  to  him  as  counsel  to  prose- 
cute said  action. 
This  Ji/th  day  oiMay,  i8P7. 

John  Marshall^ 
Judge  (or  Clerk)  Superior  Court,' 
County  of  Mecklenburg, 

Form  No.  6546.^ 

It  is  ordered,  that  John  Doe  be  admitted  to  prosecute  his  suit 
against  Richard  Roe  in  forma  pauperis  \  and  Jeremiah  Mason  is  hereby 
appointed  counsel  in  his  behalf,  according  to  the  prayer  of  the  fore- 
going petition. 

John  Marshally 
Judge  Freestone  County  Court. 

e.  Denying  Leaye  to  Sue. 

Form  No.  6547. 

{Title  of  court  and  cause  as  in  Form  No.  6543.) 

Upon  reading  and  filing  the  petition  of  John  Doe^  verified  thtjlrsf 
day  of  January^  18^,  and  the  certificate  of  Jeremiah  Mason^  his  coun- 
sel, dated  the  jJFrx/  day  oi  January^  iS96y  and  upon  reading  and  filing 
in  opposition  the  affidavits  of  Albert  J.  Elias  and  Michael  Murphy^ 
both  verified  on  the  tenth  day  oi  January^  i8P^,  and  it  failing  to 
appear  to  the  satisfaction  of  the  court  that  the  facts  alleged  by  the 
petitioner  are  true  (or  //  appearing  that  this  motion  has  been  unreason- 
ably  delayed  until  after  the  case  has  been  noticed  for  trial),  and  on  hear- 
ing Jeremiah  Mason,  of  counsel  for  the  petitioner,  and  Joseph  Story, 

1.  North  Carolina,  —  Code  Civ.  Proc.  witnesses.     Draper  v,   Buxton,  90  N. 

(1891),  gg  2io-2ia.  Car.  182. 

S.  K  ^9\nxXfi  %vXii%  in  forma  pauperis  8.  The  written  authority  of  a  judge 

must  pay  the  witnesses  whom  ne  sum-  or  clerk  of  a  superior  court,  authorizing 

mens.     Only  officers  of  the  court  can  the  plaintiff's  suit  as  a  pauper,  must 

be  tnclttded  in  the  order  relieving  from  be  filed  with  the  clerk  and  he  will  issue 

costs.     Morris  v,    Rippy,  4  Jones   L.  summons.      N.  Car.  Code  Civ.  Proc. 

49  (N.  Car.)  533;  Bailey  v.  Brown,  105  (1891),  §  209. 

N.  Car.  127.  4.   Texas.  —  Rev.   Stat.   (1895),   arts. 

But  if  the  plaintiff  suing  in  forma  iioo,  1164. 

pauperis  is  successful  in  his  suit  he  is  No  caption  is  reauired,  as  the  judge's 

HOC  entitled  to  recover  the  costs  of  his  order  is  subscribed  to  the  petition. 
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of  counsel  for  the  defense,  in  opposition,  Ordered:  That  the  petitioa 
be  and  is  hereby  denied. 

Enter:    /.  M,^  J.  S,  C 

<L  Annulling  Leave  to  Sue. 

PcMm  No.  6548.I 

(  Title  of  court  and  cause  as  in  Form  No,  6643,') 

Upon  reading  and  filing  the  affidavit  of  Richard Roe^  verified  the 
tenth  day  oi  January^  iS96y  from  which  it  appears  that  fohn  Doe^  plain- 
tiff in  this  action,  has  been  guilty  of  improper  conduct  in  the  prose- 
cution thereof,  for  which  cause  it  is  proper  that  the  order  of  this 
court,  made  the  second  day  oi  January ^  i8P5,  allowing  ssliA  /ohnDoe 
to  prosecute  said  action  as  a  poor  person,  should  be  annulled,  and 
upon  reading  and  filing  proof  of  due  service  of  notice  of  this  motion 
to  Jeremiah  Mason^  attorney  for  the  defendant,  and  after  hearing 
Jeremiah  Mason^  of  counsel  for  the  defendant,  and  no  one  appearing 
m  opposition,  upon  motion  of  said  counsel  for  the  defendant,  Ordered: 
That  the  aforementioned  order  granting  leave  to  said  John  Doe  to 
prosecute  said  action  as  a  poor  person  be  and  the  same  is  hereby 
annulled. 

Enter:    /.  Jf.,  J.  S.  C 

III.  TAXATIOM. 

1.  In  OttBttral. 
a.  Notioe  of  Taxation.* 

Form  Ko.  6549.* 

To  Joseph  Story^  Esq.,  Attorney  for  Defendant*, 

Take  notice  that  the  foregoing  is  a  true  copy  of  ^^  plaintiff* s  bill 

.     1.  New  York,  ^  Code  Civ.  Proc,  §        Afinnesota,  Stsit,  (iSg4),  %  SS<^' 
462  (Birds.  Rev.  Stat.  (1896),  p.  2220,        Mcntana,  —  Code  Civ.  Proc.  (1895), 

§  17).  §  1867. 

In  Mississippi  the  court  wiU  dismiss  New  York,  —  Code  Civ.  Proc.,  §3263 

an  action  **  commenced  or  continued  on  (Birds.  Rev.  Stat.  (1896),  p.  716,  %  58). 

affidavit  of  poverty,  if  satisfied  that  the  North  Dakota,  —  Rev.  Codes  (1895), 

allegation  of  poverty  is  untrue  or  that  g  5585. 

the  cause  of  action  is  frivolous  and  ma-  Oregon,  —  Hill's  Anno.   Laws  (1892), 

licious."    Miss.  Anno.  Code  (1892),  §  §  556. 

871.  Hkode  Island, — Gen.  Laws  (1896),  c. 

8.  Costs  are  taxed  by  the  clerk  upon  247,  §  17. 

notice  to  the  opposite  party  in  the  foU  South  Carolina,  —  Code    Civ.    Proc 

lowing  states:  (1893),  §  326. 

California,  —  Code  Civ.  Proc  (1897),  IVisconsin,  —  Sanb.  &  B.  Anno.  Stat 

§  1033.  (1889),  §  2927. 

Connecticut,  —  Gen.  Rules  Prac,  No.  For  a  letter  proposing  to  tax  a  bill  of 

X,  §  16.  costs,  which  was  held  not  a  notice  of 

Massachusetts,  —  Pub.  Stat.  (1882),  c.  taxation,   see    Brown   v.    Ferguson,  2 

J98,  ^  23.  How.  Pr.  (N.  Y.  Supreme  Ct.)  128. 

Michigan,  —  How.  Anno.  Stat.  (1882).  8.    Michigan,  —  How.    Anno.   Stat 

5  8996,  8997.  (1882),  §  9002. 
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of  costs  in  the  within  entitled  cause,  ptoposed  to  be  taxed,  and  of 
the  affidavit  of  disbursements,  required  by  law,  to  be  read  in  support 
thereof;  and  that  application  will  be  made  to  the  clerk  of  the  said 
court  to  tax  the  same,  at  his  office,  on  \h^  fifth  day  of  May^  a.  d.  i8P^, 
at  ten  o'clock  A,  m. 
.   Dated  this  t/urtieth  day  of  April,  a.  d.  i^98. 

Jeremiah  Mason, 
Attorney  for  the  Plaintiff, 

PcMmNo.  6550. 

Take  notice  that  I  shall  present  a  bill  of  costs,  of  which  the  fore- 
going is  a  true  copy,^  to  the  clerk  of  this  court  for  adjustment,  at  his 
office  in  the  county  court-house,  in  the  village  of  Rvverhead,  on  the 
iwentjf'fourth  day  of  May,  iS98,  at  ten  o'clock  in  the/i?r^noon  of  that 
day.^ 
May  18,  1^8.  Yours,  etc., 

Jeremiah  Mctson, 
Attorney  for  Defendant  (or  PUdnHff'). 
To  Joseph  Story,  Esq., 
Attorney  for  Plaintiff  {or  Defendant),^ 


Form  No.  6551.^ 

Circuit  Court,  Dane  County. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Jeremuih  Mason,  Attorney  for  Plaintiff: 

Please  take  notice  that  the  defendant  in  the  above  entitled  action 
will  apply  to  the  clerk  of  the  aforesaid  court,  at  his  office  in  Madison, 
in  the  county  of  Dane  and  state  of  Wisconsin,  on  tht  fifth  day  of 
May,  A.  D.  1W8,  at  ten  o'clock  in  tYi^  forenoon,  to  tax  his  costs  and 
disbursements  in  said  action,  and  that  the  same  when  so  taxed  be 
inserted  in  the  entry  of  judgment  in  said  action. 

Yours,  etc., 
Joseph  Story,  Attorney  iov  Defendant, 

1.  A  copy  of  the  bill  of  oofti  specifying  nodce  is  then  sufficient.     N.  Y.  Code 

the    items,    with    the    disbursements  Civ.   Proc.,  §  3263  (Birds.  Rev.  Stat, 

stated  in  detail,  must  be  served  with  (1896),  p.  716,  g  58). 

the  notice  of  taxation.     N.  Y.  Code  8.  Vpon  Whom  Served.  —  The   notice 

Civ.  Proc,  §  3263  (Birds.  Rev.    Stat,  must  be  served  upon  the  attorney  for 

(1896),   p.  716,  g  58);  Gildersleeve  v.  each  adverse  party  who  has  appeared, 

Halsey,  3  Sandf.  (N.  Y.)  756.  and    is    interested    in    reducmg    the 

S.  live  daye  notioe  of  taxation  of  costs  amount  thereof.   N.  Y.  Code  Civ.  Proc., 

is  required  unless    all    the  attorneys  g  3263  (Birds.  Rev.  Stat.  (1896),  p.  716, 

serving  said  notice  and  served  with  said  §  58). 

notice  reside  in  and  have  an  office  in  4.    IVisconsin.  —  Sanb.  &  B.  Anno, 

the  same  town  or  city  where  the  bill  of  Stat.  (1889),  §  2927. 
costs     has    been    taxed.      Two    days' 
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I).  Proof  Of  Right  to  Tiz. 

(1)  Certificate  or  Judge. 

PormKo.  6552. 
<Pi'ecedeiit  la  Hudson  v.  Guttenberg,  9  Abb.  N.  Cas.  (Brooklyo  City  Ct)  418.)^ 

[At  a  Special  Term  of  the  City  Cowtt  of  Brooklyn  held  at  thtCwnty 
CourUhauiCy  on  tYit  fifteenth  day  of  December^  iSSO. 
Present:  Hon.  Joseph  Neilson^  C.  J. 

Charles  Hudson^  plaintiff, 
against 
J^rederick  Guttenberg^  defendant]^ 

On  reading  and  filing  affidavit,  Ij  Joseph  Neilson^  chief  judge  of  the 
court,  do  hereby  certify  that  in  the  trial  of  the  above  action  before 
me'  on  the  ^h  day  of  December^  iSSO,  three  separate  and  distinct 
causes  of  action  were  set  forth  in  the  complaint  and  separate  and  dis- 
tinct issues  joined  thereon,  and  that  the  jury  found  for  the  plaintiff 
on  the  second  cause,  and  for  the  defendant  on  the  first  and  third 
causes  of  action  set  forth  in  the  complaint;  and  I  do  therefore 
certify  that  the  defendant  is  entitled  to  two  bills  of  costs  against  the 
plaintiff  and  which  may  be  set  off  against  the  bill  of  costs  to  which 
plaintiff  is  entitled. 

(2)  Affidavits.* 
(a)  By  Attorney y  of  Costs  and  Disbursements. 

Form  No.  6553. 

(Precedent  in  Burnham  v.  Hays,  3  Cal.  116.)* 

State  of  Calif ornia^  County  of  San  Francisco, 

G.  W,  Beck,  one  of  the  attorneys  of  the  plaintiff  above  named, 
being  duly  sworn,  deposeth  and  saith,  that  the  items  of  the  foregoif^S 
bill  of  costs  are  correct,  to  his  best  knowledge  and  belief,  and  that 
the  disbursements  have  necessarily  been  incurred  in  the  action.  And 
further  saith  not 

G.  W,  Beck, 

Sworn  to  and  subscribed  before  me  on  the  f^th  May^  iS5B, 

If.  Marshall,  Clerk. 

1.   J\^tw  York,  —  Code  Civ.  Proc.,  g  certificate  may  continue  from  this  IXJ^^ 

3248  (Birds.  Rev.  Stat.  (1896),  p.  711,  as  follows:  "on  t\kt  ngkik  6b.j  of  ^' 

5  43).  cember,  i8<ft>,  the  question  of  titj*  ^ 

8.  The  words  and  figures  enclosed  by  real  estate  was  raised  and  put  in  i^? 

\  ]  will  not  be  found  in  the  reported  by  the  pleadings  therein,  and  ^^„ 

case,  but  have  been  added  to  render  question  on  the'  trial.  /.  l*-. 

the  form  complete.  4.  For  forms  of  affidavits,  gco«'*'JJ' 

8.  Whffrt  Title  to  Xsal  Pwpiaj  Is  In-  consult  the  title  Affidavfts,  vol.  lpHji 
-folved.—  Where  upon  the  trial  the  title        5.  This  affidavit  annexed  to  the  W" 

to  real  property  comes  in  question,  the  of  costs  was  held  to  be  sufficient 
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I^oniitto/6554.> 
State  of  Michigan^  \ 
County  of  Wayne.   \^^' 

Jeremiah  Mason^  being  duly  sworn,  says  that  the  items  of  costs 
charged  in  the  foregoing  bill  of  costs,  as  disbursements,  have  actually 
been  paid,  or  the  liability  therefor  incurred,  and  were  necessary  and 
are  reasonable  in  amount;  that  the  witnesses  therein  named  were  in 
good  faith  made  to  attend  and  were  deemed  material  and  necessary, 
in  the  within  entitled  cause,  and  they  respectively  traveled  the  num- 
ber of  miles,  and  actually  attended  the  number  of  days  specified ; 
thdit/ohn  Doey  the  plaintiff  in  said  cause,  was  in  attendance  upon  said 
court  for  the  time  charged  for  the  purpose  of  being  sworn  as  a  wit- 
ness, and  not  to  assist  in  the  management  of  said  cause,  and  traveled 
the  number  of  miles  specified  in  said  bill  of  costs,  for  the  purpose  of 
giving  evidence;  and  that  the  copies  and  exemplifications  charged 
for  were  actually  and  necessarily  used,  or  necessarily  and  in  good 
faith  obtained  for  use. 

Jeremiah  Mason, 

Sworn  to  and  subscribed  before  me  this^M  day  of  May^  a.  d.  i8d<^. 

(seal)  Norton  Porter ^ 

Notary  Public,  Wayne  County. 

Form  No.  6555. 
(Precedent  in  Dallemand  v,  Swensen,  54  Minn.  33.)* 

State  of  Minnesota^    \ 
County  of  Hennepin.  X 

Frank  R.  Hubachek  being  duly  sworn,  says  that  he  is  one  of  the 
attorneys  of  the  plaintiffs  in  the  above  entitled  action;  that  the  fore- 
going is  a  true  and  correct  statement  of  the  costs  and  disbursements 
of  said  plaintiffs  in  the  above  entitled  action,  and  that  all  the  items 
thereof  have  been  actually  and  necessarily  paid  or  incurred  therein," 
by  and  on  behalf  of  said  plaintiffs;  and  that  each  of  the  above  named 
witnesses  was  a  material^  witness  for  the  plaintiffs  in  said  action  and 
was  sworn  and  testified,  and  that  he  necessarily  traveled  the  number 
of  miles  set  opposite  his  name  going  from  his  said  place  of  residence 
to,  and  returning  from  the  place  of  trial,  and  necessarily  attended 
the  number  of  days  set  opposite  his  said  name. 

Frank  R,  Hubachek, 
.  Subscribed  and  sworn  to  before  me  this  26th  day  oi  July^  iS92, 

(seal).  Fdith  A,  Saxtdn^ 

Notary  Public,  Hennepin  County,  Minnesota, 

1.  Michigan,  —  How.     Anno.     Stat,  ance  with  his  notice  under  the  plea  of. 

(1882),  §  9002.  the  general  issue  in  said  cause,  but  that, 

8.  This   form  of  affidavit  was  held  unexpectedly  to  deponent,  the  defend- 

sufficient.  ant  did  not  call  any  witnesses  on.  the 

8,  The  following  clause,  to  wit:  **And  defense,  and  for  this  reason  it  l;)ecame 

deponent  further  says,  that  a  number  of  u-nnecessary  to  call  such  witnesses  on 

said  persons  were  not  called  and  sworn  the  part  of  deponent,"  has  been  held  too 

in  the  case,   though  they   were  sub-  vague;    for  tbe    necessity  as  well  as 

poenaed,  or  their  attendance  procured,  the   materiality    must    clearly  appear 

in  good  faith, in  anticipation  of  a  defense  from  the  affidavit.     Gilbert  v,  iCennedy» 

to  be  made  by  the  defendant,  in  accord-  22  Mich.  5. 
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Supreme  Courts  Ctfy  and  County  olNew  Yorfu 

John  Doe^  plaintiff, 
a^aidst 
RichAri  Mo€^  defcndaot. 
City  ^nd  fj^yxvity  of  New  York,  pfi. 

Jinmiah  Masan^  being  duly  swora,  deposes  and  swfzz  ^ 

I.  That  he  is  attorney  lor  i^e  plaintiff  in  Xhig  actioh^  and  jfZA  pres- 
eat  as  couxvsel  at  th,e  triail  C(f  4:hi^  cause. 

II.  IFd^t  the  foregoiing  disbursements  haye  bc^n  ^tu^ly  ^i^de  or 
incurred  in  tjbue  jcause  of  this  a<^on,  except  4)he  items  {specifying  tkm\ 
which  kenis  are  claimed  as  prospective  disbursements;  ai^d  as  to 
these,  that  he  believes  «them  a£  started  a^ove  to  be  correct 

III.  Th^t  Sanutei  SJb^/ was  summoned  as  a  witness  for  tlie  plaigi- 
tiff  at  the  trial  of  this  cause  by  -the  service  upon  him  of  a  subpoena^ 
that  jthe  travel  fees  demanded  for  his  attendance  are  at  the  statutory 
rate  for  the  distance  of  Mr^^^i^/f^r^dT  miles;  that  said  Samuel  Short 
reside^  in  the  city  .9f  Albany^  where  he  was  seryed  with  the  subpoena. 

IV.  That  William  West  ^t.tended  the  trial  of  this  cause  as  a  witness 
for  the  plainti|f  at  his  request;  that  the  travel  fees  which  are  de- 
manded for  hi^  atXendance  are  at  the  statutory  rate  for  the  distance 
of  twenty  miles;  that  said  William  West  resides  in  the  city  of  Yankers. 

V.  That  the  said  Samuel  Shfrt  and  William  West  were  respectively 
present  as  wi^tKves^e^  ^t  ^}^  trial  djurii^g  tapg  day^,  43amfily,  the  seventh 
day  of  May  and  the  eighth  day  of  May  last^  that  their  t^e^ti^o^  ^^ 
{or  was  believed  to  be^  material  to  the  cause  of  tl^e  plaii^iff  ber^. 
Th^t  th^  di^ta^nce^  fqr  wVich  .tray.eil  ^es  ar^  ,^k^d  a^e  the  jli^taoces 
l)y  the  ,^suai  aad  refLsonat;>le  ro^yte  frofn  ,th^  rcj^ctfye  plac^  of 
residence  tp  the  ^l^qe  of  t^al  an(jl  x^tuxji.? 

I,  New  Kari(.— Code  Giy.   Proc.,  %  Oregon, -rW^^  Anno.  Laws  (zB^s), 

3267  (Birds.  Rev.  $ta^.  Ct?9W»  P-  7'7.  %  556. 

g6j).  SofUh    Car0^.^^pg^   Cfy.   Pxoc. 

Taxation  is  ^hv  the  c\efk,  .^opn  affida.  .{1893).  S  ^^'            ^  ,     ^ 

vits  similar  to  tho^e  used  1^  Jvetu  York  Sdfiik   Dakota.  TrUf^m^    ^<^{V  c4^ 

in  the  ioUawlng  states:  '  (iSSy),  g  5197. " 

Alabama.  —  Civ.  £Qde  (^88^),  ^  ^865-  Utak,  ^  Rev.  Stat.  (1696).  %  3350. 

Ari'Ofta.  —  Rev.  Stat.  (1887JI,  §  9^*  IVashington.  —  Ba^UngCJ-'^       Anno. 

Arkamas.  —  Sand."  k  H.  fiig.  (iB94J,  jCodcs  &  SUL  (i3q8),  fi  5173. 

§  807.                                           •  •         ^'  '    Whcomin.  -:  sSb.'&  B.  Anno.  SWL 

California, ^CkA^  Civ.  Proc.  (1807),  (1889),  ^  2927. 

§  1033.                "  £.  The  affidavit  should  show  the  name 

Colorado,  —  Mills*  A^o.  Stat.  j(;c99^^,  and  place  of  residence  of  each  of  the 

g  699.  .^irltnesses;  the  distances  they  severally 

Idaho.  —  Rev.  Stat.  (1887),  %  4912.  resided  from  the  place  of  trial  according 

-  /lliftois.  TT- $^r  j(l  ,C.  Apno.  S|t^.  to  .tjh.e  usual  trfiyeled  jroute,  and  tbe 

(18,06^,  p.  1973*  P^*  ^5*  number  of  niiles  they  respectively  trav- 

AftctUg^tf, —  Hojiir.  A^nAp.  ^tat.  (1889^),  e^qd  as  such  ^.it^esses  forihe  purpose 

§9002.                         of  getting  to  the  place  of  trial  and  re- 

Minnesota,  —r  3tat.  •(.18^,  ^  ^505.  t^rn  thei;efrcun,  a,nd  that  they  were  ma^ 

Missouri. rr^ty.  Stat  .(1889)7$  2941.  tex4al  and  necessaxy/or  that  the  party 

Monfanq^  —  Clqde  ^Cly.  P^oc.  (,1895),  believed  ,theai  to  itt  so.     Wheeler  v, 

%  i%t-j.  LfOzqe,  12  How.  Pr.  (N.  Y.  Supreme  €1^ 

.  Nevada. .— ,Gen.  $^.  (i|i8$).  §  3508.  44^;  Tfiaks  ».3cjxmidt.  as  Hqf.  Pr-  (N. 

I^^orth  PaJ^ota.rr^^'r,  ,Cqde^  ^^>f^^  V.$^iu;e5ne.Ct.)-34o;  Hicks  v.  Rreniu/i, 

g  5585.    '                                ' '  ID  Abi,  Px.  (N.  y.  Supreme  Ct)  304. 

^  Volujii«5- 


m7.  POSTS.  §§§». 

VI.  That  the  copies  fpr  p^ipers  for  w^hich  charge  is  made  above 
were  actually  and  necessarily  used  in  this  case  (or  tucessarily  obtained 
for  use). 

Joseph  §tory. 
Sworn  to  before  me  this  ISth  day  of  May^  iS9S, 

Abraham  Kent^ 
Notary  Public,  New  York  County. 

Form  No.  6557.* 

State  of  South  Dakota,  \ 
County  of  Hughes.        \  ^^' 

Jeremiah  Mason  came  personally  before  ine,  and  having  been  first 
duly  sworn,  deposes  and  says  that  he  is  the  attorney  of  s^\6.  plaintiff 
in  the  above  entitled  action;  that  the  above  bill  and  items  of  costs 
and  disbursements  therein  are  ju^t  and  con:;ect,  and  .j|[\aye  j)€^en.9r 
will  be  necessarily  incurred  in  said  action. 

Jereptifik  ,^fi^^n. 
Subscribed  and  sworn  to  before  me  thisyf/'M  day  oij\fay^  iS98, 
r         X  Norton  Porter, 

y^^^^)  Notary  Public,  Hughss  bounty. 

iP)  By  Referee,  for  Reference  Fe^s. 

Form  No.  6558.* 

(Title  of  court  and  cause,  ^nd venue  as  in  Form  No.  6666,) 
Richard  Styles,  being  duly  sworn,  deposes  and  says: 

I.  That  he  was  appointed  referee  in  this  cause  by  consent  on  the 
first  day  of  April,  i8P5. 

II.  That  in  the  necessary  business  of  such  reference  he  held  fifty- 
one  hearings  on  fifty-one  different  days,  as  here  tabulated  (giving  dates 
inf^ll),  • 

III.  That  after  «the  submission  of  the  contrav^ersy  de^sioifteat  neces- 
sarily spent  ten  days  in  examining  the  evidence  and  in  making  his 
report,  to  wit:     (Here  set  out  the  days  infull^ 

(Sigtpaturjt  and  jurat  as  in  Form  No,  6666,) 

(c)  By  Witness,  for  Travel  Fees .*^ 

1.  South  Dakota,  -rr  Dak.  Comp.  Laws  davit,  omitting  the  .formal  parts,  Vi  11,8 

(1887).  g  S197.  follows: 

8.  If  there  is  any  controversy  as  to        ^  James  M,  Maxcy^  being  first  duly 

the  fee  taxed  for   reference,  the   best  sworn,  doth  depose  and  say,  that  he 

practice  is  to  present  an  affidavit  made  was,  in  the  year  eighteen  hundred  an^ 

by  the  referee  himself.   Shultz  v,  Whit-  forty^  a  deputy  of  Garret  Elkin^  who 

nev,  9  Abb.  Pr.  (N.  Y.  C.  PI.)  71.  was  then  sheriff  of  Sangamon  county. 

3.  The  affidavit  should  clearly  show  That  at  tht  J^ne  term,  eighteen  huq- 
the  time  spent  bv  the  referee  in  the  dred  and  forty^  a  writ  of  attachment 
business  of  the  reference,  and  that  this  issued  out  of  the  Supreme  Qomxx.  of  this 
time  was  necessarily  required.  Brown  State  directed  to  any  and  all  sheriffs  qf 
y,  Windmuller,  36  N.  Y.  Super.  Ct.  all  counties  of  the  state  of  Illinois^ 
Jl^ep.  75.  against  John  Pearson^  to  answer  fqr  a 

4.  By  fiuriff  fat  Travel  Eee^.  —  In  contempt  of  said  Supreme  Cburt^'  ip 
People  V,  Pearson,  4  111.  286,  the  affi-  refusing  to  obey  a  peremptory  writ  of 
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Form  No.  6559.* 

(  TitU  of  cwrt  and  cause^  and  venue  as  in  Form  No,  6556,^ 
William  Wesiy  being  duly  sworn,  deposes  and  says  that  he  came  to 
New  York  from  Yof^rs  to  attend  the  trial  of  this  cause  on  the 
seventh  day  of  May^  iWJ^  as  a  witness  for  the  plaintiff,  and  at  his 
request,  and  that  he  would  not  have  come  to  the  city  of  New  York 
on  that  day  except  for  the  purpose  of  being  such  witness. 
(^Signature  and  jurat  as  in  Form  No,  6666.) 

e.  Objeetion  to  Items, 
(i)  Notice  to  Clerk. 

Form  No.  6560.' 

State  of  Minnesota, )  In  the  District  Court. 
County  of  Ramsey,  )  Second  Judicial  District 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Please  take  notice  that  the  defendant  in  the  above  entitled  action 
objects  to  the  taxation  of  the  item  {Here  set  out  the  item  and  aff*^^ 
verbatim^  as  disbursements  for  witness  fees"  of  Richard  Styles  made  dJ 
the  plaintiff  in  said  action,  said  item  being  contained  in  and  part  of 
the  bill  of  costs  herein,  which  was  duly  served  upon  said  defendant; 
and  the  grounds  of  his  objection  to  the  tas^ation  of  such  item  are  as 
follows,  to  wit:  that  the  trial  was  set  down  for  a  certain  day,  beH|? 
the  fifth  day  of  May,  i8P7,  and  that  it  was  not  necessary  for  said 

mandamus,  issued  out  of  the  said  court,  being  engaged  in  the  pursuit  of  ^ 

and   to  him   directed    and    delivered;  Pearson^  and  in  bringing  him  t>ac»  ^ 

which    said   writ  of   attachment    was  this  court,  ten  days.     That  this  dcpo* 

delivered  to  this  deponent  to  execute,  nent  necessarily  expended,  for  bi^  *^ 

That  this  deponent  went  immediately  penses  in  pursuing  said  Pearso9^%  ^^ 

in  search  of  said  Pearson^  who  was  in  bringing  him   back  to  court,  tb^  ^H^ 

the  city  of  Springfield^  on  the  day  of  of  twenty-eight  dollars  and  seventyrr^. 

the  issuing  of  said  writ.     This  depo-  cents,  and  for  horse  hire  the  su«d  ^ 

nent  further  saith   that,  although  he  thirty-eight   dollars.      This    depooe^^' 

went  immediately  in  search    of  said  therefore,  prays  this  court  to  direct  ^^ 

Pearson,  he  was  not  able  to  find  him  clerk  of  this  court  to  tax  the  a*'*^^?^ 

within   the  county   of   Sangamon^  but  thus  expended  by  him,   for  exp«**^ 

learned  that  he  had  covertly  and  secretly  and  horse  hire,  with  the  costs   10  ^ 

left  the  city  and  was  fleeing  from  the  above  endtled  cause, 
process  of  this  court,  for  the  purpose  of  James  C,  Maxcyj- 

evading  justice;  and  this  deponent  con-        Sworn  and  subscribed,  this  i^th  o^7 

ceiving  that  it  was  his  duty  to  pursue  oi  January^  iS-f .  before  me. 
the   fugitive,  hired  a  horse  and  gave  E,  Peck,  C.  .S.  C'' 

chase  to  said  Pearson,  and  traveled  six        1.  Witnesses*  fees  can  be  charged^** 

days  before  he  was  able  to  overtake  an  affidavit  made  by  them  that  t^^/ 

him.     That  he  overtook  him  in    Clay  attended  as  witnesses,  and  would  noi 

county,  and  caused  him  to  be  arrested  have  attended  except  for  the  porP??* 

by  the  sheriff  of  said  county  of  Clay,  of  being  witnesses.    Taaks  ».  Schflo^o^ 

who  delivered  the  prisoner  to  this  am-  25  How.  Pr.  (N.  Y.  Supreme  Ct.)  34^ 
ant,  for  the  purpose  of  bringing  him  to        8.  Minn.  Suu  (1894),  S  5505.     1"* 

Springfield,  to  answer  for  his  contempt  objection  must  be  in  writing  and  fflOSt 

to    this    court.      That    this    deponent  specify  grounds, 
brought    said  Pearson   to   Springfield, 
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witness  to  attend  the  whole  number  of  days  for  which  disburse- 
ments for  him  are  claimed,  but  that  it  was  necessary  for  him  to 
attend  upon  two  only  of  those  days.^ 

Joseph  Story ^ 
Attorney  for  Defendant 
To  yeremiaA  Mason,  Esq,  y 

Attorney  for  Plaintiflf, 
and 
To  Abraham  Kent, 

Clerk  of  the  District  Court,  Second  Judicial  District. 

(2)  Certificate  of  Clerk. 

Form  No.  656z.* 

State  of  Minnesota,  \  In  the  District  Court. 
County  of  Ramsey,   \  Second  Judicial  District. 

John  Doe,  plaintiflF, 

against 

Richard  Roe,  defendant. 

I,  Abraham  Kent,  clerk  of  the  District  Court  for  the  Second  Judi- 
cial District,  state  of  Minnesota,  do  hereby  certify  that  the  above 
bill  of  costs  was  duly  brought  on  for  taxation  before  me,  by  the 
plaintiff,  on  the  eleventh  day  of  May,  i8P7,  and  that  a  written  objec- 
tion to  the  item  (specifying  it)  was  made  by  the  defendant  and  duly 
filed  with  me  in  the  following  form :  (Here  set  out  a  copy  of  the  objection 
JUecL),  and  that  I  allowed  the  taxation  of  said  bill,  including  said  item, 
over  his  objection. 

Abraham  Kent, 
Clerk  District  Court,  Second  Judicial  District. 
» 

2.  Retaxatlon.3 

1.  Where  the  objection  was  '*  to  the  upon  notice.     For  statutes  relating  to 

item    of    $17.48,    charged   for  Baker's  relaxation  see  as  foUows: 
witness  fees  "  and  the  ground  was  *'  be-        Arkansas,  — Sand.  &  H.  Dig.  (1894), 

cause  said  cause  was  set  down  for  trial  §  809. 

upon  day  certain,  and  it  wasnotneces-        Colorado,  —  Mills'  Anno.  Stat.  (1891), 

sary  to  have   the  witness   present  so  §  693. 

many  days,"  the  objection   filed   was        Illinois,  —  Starr    &    C.    Anno.    Stat. 

held  sufficient,  the  court  saying  that  (1896),  p.  1076,  par.  26. 
the  form  of  the  certificate  was  a  mere        Iowa,  —  Code  (1897),  §  3864. 
question  of  practice  and  that  this  form        Kansas,  — Gen.  Stat.  (1889),  §  4695. 
was   deemed   sufficient    by   the   lower        Kentucky. — Stat.  (1894),  §  906. 
court.    Davidson  z/.  Lamprey,  17  Minn.         Mississippi, — Anno.  Code    (1892),   g 

32.  891. 

S.  Minn.  Stat.  (1894),  §  5505.     Noob-        Missouri.  —  Rev. 'Stat.  (1889),  g  2941. 
jection  not  so  certified  by  the  clerk  can        New  Jersey.  — Gen.   Stat.    (1895),   p. 

be  raised  before  the  court  upon  appeal.  2579,  ^  ^S^!  P*  2580,  §  284. 
Davidson  V.  Lamprey*  17  Minn.  32.  North    Carolina. — Code    Civ.   Proc 

8.  In  a   large   number  of  states  no  (1891),  §  532. 
notice  of   the  primary  taxation  by  the        Oklahoma,  —  Stat.  (1893),  g  4490. 
clerk  is  served  upon  the  opposite  party;        Oregon, — Hill's  Anno.  Laws  (1892), 

but  any  party  aggrieved  makes  appli-  g  556. 
cation   to  the   court  for  the    taxation         Vermont,  —  Stat.  (1894),  g  1698. 
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aif  ^ewOostff^ye  been  Tued  WiUtbut  Noitee. 

(1)  Notice. 
Form  No.  6  5  6  a  J 

# 

Please  take  notice  that  the  within  bill  of  costs  #ill  bftpre^nt'eci 
for  retaxation  to  the  county  clerk  of  the  county  of  Sujfolk^  at  Yt\s 
office  in  the  village  of  Riverhead^  on  the  nineteefdh  day  of  May^  i  S^^, 
at  /^«  o'clock  in  the  forenoon, 

{Date^  sigfiattir^  and  address  as  iW  FofM  No,  6650.) 

Potm  No.-  65^6  ^.^ 

Please  take  notice  that  on  t\i^  fifth  day  of  May^  i^S,  at  ten  o'clock 
A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  application  -will 
be  made  to  foAn  Hancock^  clerk  of  Said  court,  at  the  couft-kmsd  in 
the  city  of  Bismarck^  in  the  county  of  Bnrieigh^  state  oi  North  Ddhota^ 
to  have  the  costs  and  disbursements  in  the  above  entitled  action, 
which  were  taxed  by  the  clerk  of  said  court  on  the  first  day  of  M^oy^ 
iS98,  and  entered  in  said  judgment,  a  copy  of  the  items  of  which  is 
herewith  served  upon  you,   retaxed,  and  that  any  sums  deducted 
therefronA,  upoh  such  retaxation,  will  be  appliedupon  the-judgm^^^ 
and  execution  in  this  action. 

Bzte&May^,  iS9S. 

Yours  respectfully, 

Jeremiah  Mason,  Attorney  for  Plaifftiff' 

To  Joseph  Story ^  Esq.,  Attorney  for  Defendant. 

(2)  Affidavit  for  Order  to  Show  Cause. 

Form  No.  6564.* 

(Commencing  as  in  Form  No.  6656^  and  continuing  down  to  *.) 

I.  That  he  is  the  attorney  for  the  defendant  in  this  action. 

II.  That  judgment  for  the  plaintiff  was  entered  herein  on  the^^^^' 
day  of  April,  iS97.* 

III.  That  the  bill  of  costs  herein  was  presented  by  the  plaintifits 
attorney  to  the  county  clerk  of  the  county  of  New  York  on  the  t^*^^ 
day  of  April,  i8P7,  and  was  by  him  taxed  and  allowed  in  favor  of 
said  plaintiff. 

IV.  That  no  notice  of  taxation  of  costs  was  served  upon  ^"^ 
defendant. 

{Signature  and  jurat  as  in  Form  No.  6556.) 

^tV^wfl.— Code (1887),  §§  3552,  3554-  Proc.,  §  3264  (Birds.  Rev.  Stat.  C^^)' 

Washington.  —  2    Hills   Anno.    Slat.  p.  7x7,  959).  ^    v 

(1891),  §  843.  2.  North  Dakota.  —Rev.  Codes(X095K 

West  Virginia.  —  Code  (1891),  c.  138,  §  5586.  « 

§§  12,  14.  8.  New   York. —Code  Civ.  Pn>^-»  ^ 

1.  Costs  may  be  taxed  in  the  first  in-  3264  (Birds.  Rev,  Stat.  (1896),  p.    7*7» 

stance  without  notice,  but  where  this  §  59).  a-^^\. 

course  is  followed  notice  of  retaxation        North  Dakota.  -^  Rev.  Codes  (1^9^^ 

must   be    served.      N.    Y.   Code    Civ.  §  5586. 
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9 

Supreme  eoort,  SUffdlM  G6otfty. 

/oAn  Doey  plaintiff, 
against 
Richard  Aoe^  defendant. .,  .  . 

Upon  fea^dingf  the  aflfii&atvTt  ti Joseph  St6^\  fefified!  fiic  eighteenth 
day  of  il/tfy,  iS^rj  Ordered: 

That  the  pTaiAtiff  hei^em"  show  £ause,  before  ]Jl!fV  Jusfici'  Marshall, 
at  the  j^^^fif/tf/  teftn  of  this'  coiirt,  i6  lie  h61d  a^  Jtiverhedd  on  the 
Iweniy-fifm  Atty  cA  May,  iS^T;  Why  ah  oi'dfef.  should- hot  issue  direct- 
mg  the  retaxatSbtf  of  eoSt^  in  thfs  <^ahse,  ahd  the  cfeditirig,  upon  the 
execution,  of  any  amount  by  which  said  costs  as  originally  taxecf  shall 
be  reduced. 

/t>kH  Didr§Htm;  J.  S.'  d 

b.  Where  Items  h&ye  been  Allowed  or  Reftased* 

(t)   AFJ^lbAVlT. 

(jCommencing  as  in  Farm  No,  6564,  and  continuing  down  to  *.) 

III.  That  due  notice  was  served  upon  him  by  pljaintiff's  attorney 
that  the  bfH  of  c6its,  a  copy  of  which  is  annexed'  to  tnfs  affidavit, 
marked  Exhibit -^,  would  be  presented  to  the  county  clerk  of -A^/ze^ 
York  county  for  adjustment,  at  his  office  in  the  city  of  New  Y&tt,  on 
tht  fourteenth  day  of  May,  iZ97,  at  ten  o'clock  in  iht  fbreno^it, 

IV.  That  deponent  was  present  at  the  said  time  and  place,  and 
made  objection  to  said  clerk  to  several  items,  to  wit:  (Here  specify 
the  items  objected  to\^  and  that  he  presented  in  support  of  his  objections 
the  affidavits  submitted  herewith,  marked  Exhibit  B  and  C* 

V.  That  deponent's  said  objection  was  overruled  by  said  clerk, 
and  said  items  were  by  him  allowed. 

(Signature  and  jurat  as  in  Form  No,  SBGJjfjy 

(2)  Notice  of  Motion. 

Form  No.  6567.* 

1.  New  York.  —  Code  Civ.  Proc,  §  4;  No  affidavits  can  be  used  except 

3264  (Birds.  Rev.  Stat.  (1896),  p.   717,  those  presented  to  the  clerk.     Sherry 

I  59).  V,  Carey,   18   Civ.   Proc.   Rep.   (N.  Y. 

N^orih  Dakota.  —  Rev.  Codes  (1895),  Super.  Ct.)  256. 

§  5586.  5,  California.  — Code      Civ.      Proc. 

8.  New  York.  —  Code    Civ.     Proc.,  (1897),  §  1033. 

S3265  (Birds.  Rev.  Stat.  (1896),  p.  717,  Idaho,  — Ktw.  Stat.  (1887),  §  4912. 

61).  Montana.  —  Code  Civ.  Proc.  (1895),  % 

North  Dakota.  "^K^y.   Codes   (1895),  1867. 

8  5587.  ^'«^-  —  Rev.  Stat.  (1898).  §  3350. 

8.  The  moving  affidavit  for  retaxa-  See  also  Hill's  Anno.  Laws  Ore^n 

tion  must  show  specifically  the  items  (1892),  %  557. 
objected   to.     Termain   v.  Lake  Shore, 
etc,  R.  Co.,  5  L.  Bui.  (N.  Y.)  58. 
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•   •   -     -  • 

In  the  Superior  Court  of  the  County  of  Zos  Angeles^  State  of 
California, 

JohnDoe^  plaintiff,       \ 

against  >  Notice.  —  Retazation  of  Costs. 

Richard  Roe^  defendant.  ) 

Take  notice  that  the  above  named  defendant,  being  dissatisfied 
with  the  bill  of  costs  claimed  by  the  plaintiff  and  served  upon  the ' 
said  defendant  on  the  Unth  day  of  May^  i857,  because  (Jlere  specify 
'-the  grounds  of  objection  and  the  items  objected  to\  will  move  before  the 
Honorable  John  Marshall^  at  chambers}  on  tYi^fourteenthl^  day  of  May, 
i8P7,  at  ten  o'clock  in  the /t?r^noon,  for  an  order  annulling  tiie  bill  of 
costs  so  served  upon  the  defendant  and  filed  by  the  plaintiff  in  the 
office  of  the  clerk  of  this  county  and  taxing  and  adjusting  the  costs  in 
this  cause  anew. 

MaylO;iS97.  /oseph  Story,  DttendsinVs  Attoncy. 

To  Jeremiah  Mason^  Esq., 

Plaintiff's  Attorney. 

.  .  ,   ,         .  <        .  •.  -  ■ 

(8)  Motion. 

(a)  In  General 

Form  No.  6568. 

(Precedent  in  Teagarden  v.  Commissioners,  49  Ran.  148.)* 

[State  oi  Kansas,  \  In  the  District  Court  in  and  for  the  County 

Linn  County.       )     '  and  State  aforesaid. 

Joseph  Teagarden  et  al.,      \ 

r«.i?«r-/<SLv««., ./[Motion  to  ReUx  Costs.]* 

Linn  County,  J 

Now  comes  the  defendant  and  moves  the  court  to  retax  the  costs 
in  this  case  and  tax  them  against  the  plaintiffs,  instead  of  the  def ^'*^' 
ant,  and  render  judgment  therefor  against  said  plaintiffs,  for  ^'^^ 
reason  that  this  action  is  an  appeal  from  the  decision  and  awa^o  0 
the  county  commissioners  of  said  county  granting  to  the  plai^**  ^ 
$j^5  damages  for  the  location  and  establishment  of  a  public  hig^*'^^^ 
over  and  across  the  lands  of  said  plaintiffs;  that  a  warrant  of  ^^ 
county,  duly  and  legally  made  and  executed  by  said  county,  was  ^^' 
dered  to  said  plaintiffs,  in  the  sum  of  $^5,  in  payment  of  said  danci^^    ♦ 
before  this  case  was  appealed  to  the  district  court,  and  said  wa^r^ 
remained  in  the  office  of  the  county  clerk  of  said  county,  suW^ 
to  the  order  of  said  plaintiffs;  that  the    said  plaintiffs  refused    **' 

1.  Costs  may  be  taxed  upon  such  ap-  which  to  make  his  motion.    Cal.  Qoft^ 
plication  either  by  **  the  court  in  which  Civ.  Proc.  (1897),  §  1033.                     ^ 
the  judgment  was  rendered  or  by  the  '  8.  The  motion  for  retaxatloa  iq  ^^. 
judge  thereof  at  chambers."   Cal.  Code  case  was  sustained,  and  thejadgm^^' 
Civ.  Proc.  (1897),  §  1033.  affirmed  by  the  supreme  court.          ^ 

2.  The  party  dissatisfied  with  the  4.  The  words  enclosed  by  []  will  q^ 
costs  claimed  has  five  days  after  the  be  found  in  the  reported  case,  but  h^f^ 
notice  of  the  filing  of  the  bill  of  costs  in  been  added  to  render  the  form  complete. 
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accept  the  same  and  prosecuted  their  appeal  to  a  final  judgment  in 
this  court;  that  said  warrant  was  at  all  times  subject  to  the  order  and 
disposition  of  said  plaintiffs,  from  the  time  of  its  execution  and  tender 
to  the  plaintiffs  up  to  the  verdict  and  judgment  upon  appeal  to  this 
court;  that  the  plaintiffs,  upon  the  trial  of  this  case  upon  appeal  to 
this  court,  recovered  a  judgment  for  $^(?  and  no  more. 

IJ^oseph  Story^  Attorney  for  Defendants.]^ 

(^)  For  RetaxaHon  and  Forfeiture  of  Clerk's  Fees. 

Form  No,  6569.* 

Pulaski  Circuit  Court 

John  J)oe^  plaintiff,      ) 

against  > 

Richard  Roe^  defendant,  j 

On  this  tenth  day  of  may^  i8P7,  comes  John  Doe^  by  his  attorney, 
and  says  that  he  is  aggrieved  by  the  taxation  of  costs  against  him  by 
the  clerk  of  this  court  in  the  above  entitled  action,  for  {Here  state  the 
error  made  by  the  clerk  in  taxing  the  costs\  and  upon  these  grounds  he 
moves  the  court  that  the  costs  herein  be  retaxed  by  the  court  by  {Here 
specify  the  charges  to  be  mad€  in  the  retaxation)^  and  further,  since  it 
appears  by  the  plaintiff's  own  affidavit  herewith  filed  that  he  has 
paid  an  unlawful  charge  by  reason  of  the  said  first  taxation,  the 
plaintiff  moves  the  honorable  court  to  declare  that  the  said  clerk  of 
this  court  shall  forfeit  all  his  fees  and  shall  also  pay  to  the  plaintiff  by 
his  said  taxation  aggrieved  the  whole  amount  which  he  has  paid  by 
reason  of  the  allowing  of  such  unlawful  charge,  such  amount  being 
the  sum  of  thirty  dollars. 

Jeremiah  Mason^  Plaintiff's  Attorney. 

(4)  Order. 

Form  No.  6570.' 

(  Title  of  court  and  cause  as  in  Form  No.  QBJfi.) 

Upon  reading  and  filing  the  affidavit  of  Joseph  Story^  verified  the 

1.  The  words  enclosed  by  [  ]  will  not  In  Iowa  and  Missouri  the  clerk's  fees 

be   found    in    the    reported   case,    but  are   not  forfeited,  but  the  clerk  pays 

have  been   added  to  render  the  form  the  costs  of  relaxation  and  reimburses 

complete.  the  party  for  the  unlawful  charge.  Iowa 

S.  The  party  who  has  paid  an  unlaw-  Code  (1897),  g  3864;    Mo.   Rev.   Stat, 

ful  charge  by  reason  of  an  error  in  tax-  (1889),  §  2941. 

aiion    by   the  clerk  obtains  an  order  In  Nfw  Mexico  the  officer  in  fault 

forfeiting  the  clerk's  fees  and  directing  pays  to  the  party  injured  three  times 

the   clerk   to  reimburse  the  party  for  the  amount  of  the  charges,  the  collec- 

the  payment  required  by  the  unlawful  tion  of  which  penalty  is  enforced   by 

taxation.  execution.       N.     Mex.    Comp.    Laws 

Arkansas,  —  Sand.  &  H.  Dig.  (1894),  (1884),  §  2213. 

^809.  8.  This  form   is  adapted  from    the 

Colorado,  —  Mills'  Anno.  Stat.  (1891),  facts  in  McLean  v.  Hoyt,  56  How.  Pr. 

§  693.  (N.  Y.  Supreme  Ct.)  351. 

Illinois,  —  Starr    &    C.   Anno.   Stat,  Prooedenti — Strikinjs^  out  Items.  —  In 

(1896),  p.  1076,  par.  26.  Woodland  Bank  v.  Hiatt,  59  Cal.  582, 
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6671.  e^s'f^.  ifsfi, 

seventeenth  day  of  Mcpf,  ifS&f,  wi¥R  the  bW  6f  co^t#  flkrftto'  dnii«i<;d, 
and  the  affidavits  of  Sam^il  SHori  and  WiHiaid  West,  ^erifi^d  respfec- 
tively  oti  the  sixth  day  of  J^^;  f8^7,  and'  th^  eigMemi  day  6f  May, 
i8$7,  and  upon  hearing:  yi^j^^i^^  ^/i^/y;  6f  dooihsCl  fOr  tlie  de^AVladt; 
and  Jeremiah  Mason,  of  Couni^ef  i6i  the  ^!a!inti"ff,  in  oppbrftibn,  upoh 
motion  of  said  counsel  for  d'dfendaYit,  OVdeVM^ 

That  the  adjustment  of  costs  ftf  thliS^  attibn  be  set  aside,  and  that 
the  bill  of  costs  be  adjusted  and  amended  by  striking  therefrom  the 
following  items,  to  ifrit:  (Jlere  sptcify  the  Hems  ta  be  stricken  out),  and 
that  the  judgment  entered  herein  be  amended  and  reduced  as  to 
costs  by  taking  therefrom  sixty  dollar?,  and  that  the  clerk  of  this 
court  amend  the  judgement  roll  and  docket  accordingly. 

Enter:    /.JT.yJ.&C. 

e.  Where  Items  have  been  OnilMecb 
{{)  MbxioK. 

Form  K6.  6s7i. 
(Precedent  in  I^ichols  v.  iAatih,  131  U.  S.  402.)* 

pQ  the  Supreme  Court  0/  the  United  States  of  Americes, 

October  Tenn,  riSS. 
Eton  A,  Marsh,  Minard  Lef&oer\ 


In  Equity. 
^  No.  n. 


and  James  Scott 

against 

Nichols,  Shepard  and  Company, 

In  the  Supreme  Court  of  the  United  States  of  Anierica. 

Octob^  Term,  USS, 
Nichols,  Shepard  and  Company    '\ 

against  I  In  Equity. 

Elon  A.  Marsh,  Minard  Lefever  [  No.  P5.]* 
and  James  Scott.  I 

And  now  comes  the  said  defendant  Nichols,  Shepard  ^  Co,,  by 
Charles  F,  Burton,  their  solicitor,  and  moves  the  court  now  here, 

the  order,  omitting  the  formal  part9,  evidence   that  was   introduced  on  the 

was  as  follows:  hearing  of  said  motion;  and  in  con- 

*'  It  is  ordered,  that  in  the  motion  to  sideration  of  the  same,  the  court  sus- 

tax  costs,  the  item  of  eighty  dollars  and  tained    the    motion    of    plaintiff,  and 

sixty-Jive  cents   for  transcribing  testi-  ordered  and  adjudged  that  the  clerk  of 

mony   be  stricken  out,  and  the  costs  the  Neosho  county  district  court  retax 

fixed  at  seventy-one  dollars  and  twenty  the  costs  in   said  cause  by  assessing 

cents."  against    defendant    and    in    favor  of 

By    Adding   Items.  —  In    Clark    v.  plaintiff    the    costs    of    the   witnesses 

White,  17  Kan.  181,  the  order  adding  mentioned    and    referred    to   in    said 

items  which  was  made  upon  an  agreed  agreed  statement,  the  same  to  be  in- 

statement  of  facts  was  as  follows:  eluded  in  plaintifiTs  judgment  against 

"And  thereupon  at  the  ^/nV  Term,  defendant." 

187^,   of    said  Neosho    county    district  1.  For  the  order  see  infra^  Form  No. 

court,    the    said    motion    of    plaintiff  6572.     See  also  Tenn.   Code  (1896),  % 

named  in  the  foregoing  agreed  state-  4953. 

ment  of  facts  came  on  for  hearing  be-  2.  The  words  and  figures  enclosed 

fore  said  court,   and   was  submitted,  by  [  ]  will  not  found  in  the  reported 

heard    and    determined    on    the    said  case,  but  have  been  added  to  render 

agreed  statement,  which  was  all   the  the  form  complete. 
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* 

that  they,  the  said  Nichoh^  Shepari&^  to,^  do  recover  against  the 
said  Elan  A,  Marshy  itinaYd  Leftve^  zxl^  Jatfks^  Scott ^  as  costs  to 
be  taxed  in  their  favor,  one-half  of  the  amount  required  for  printing 
the  record  and  supervising  the  printing  of  the  record  in  said  causes, 
in  addition  to  the  amount,  taxable  and  to  be  taxed  in  their  favor,  in 
the  above  entitled  cause; 

,  This  motion  is  based  on  the  record  in  said^  causes  and  on  the  affi- 
davit^ of  Charles  F,  Burton,  hereto  attached,  and  will  be  brought  on 
for  hearings  on  Mandc^y^^  ^thday  of  Februtnyy  at-  the  opening  of 
said  court. 

To  R,  A.  Parker,  Esq., 

Solicitor  for  Marsh,  Lefever  and-  Scott. 

Charles  F,  Burton^ 
Solicitor  for  Nichols,  Shepard  6^  Go. 

FoKrm  No:  657 a*.- 

(Precedent  in  Nichols  v.  Marsh,  131  U.  S.  403.) 

[In  the  Supreme  Court  0/  the  Urtited  States  of  America, 

October  Term,  i%88. 
Nichols,  Shepard  and  Company  '\ 

against  I  In  Equity. 

FJon  A.  Marsh,  Minard  Lefever  j  No.  96,^ 
and  James  Scott,  \ 

On  consideration  of  the  motion  for  a  retaxation  of  costs  in  this 
<iause,  and  of  the  argument  of  counsel  thereupon,  had  as  well  in  sup- 
port of  as  against  the  same: 

It  is  now  here  ordered  by  the  court  that  the  amount  advanced  by 
the  appellants  in  this  cause  toward  printing  the  record  be  recover- 
able by  them  from  the  appellees  herein. 

IV.  ADDITIONAL  ALLOWANCE.^ 

1  •  Notice  of  Motion. 

1.  Th«  aiUdavlt  was  in  the  words  and  Nichols^  Shepard  <y  G?.,  as  one-half  the 

figures  following,  to  wit:  cost  of  printing  the  record  in  said  cases. 
**  State  and  Eastern  District  of  \  Charles  F,  Burton. 

Michigan^  \  ss.  Subscribed  and  sworn  to  before  me 

Cou«ty  of  Wayne,  )  this  2jst  day  oi  January,  i^8g. 

Charles  F.  Burton^  duly  sworn,   de-        (seal)  Charles  H,  Fisk, 

poses  and  says,  that  he  is  the  solicitor  Notary  Public, 

for    Nichols,    Shepard  dr*    Co,,    in    the  Wayne  County,  Michigan." 

above   entitled   appeal    and  cross   ap-        3.  The  words  and  figures  enclosed  by 

peal,  and  that  in  response  to  the  re-  [  ]  will  not  be   found   in  the   reported 

quest   from   the    clerk   of    this    court,  case,  but  have  been  added  to   render 

be  sent  to  said  clerk,  on  the  i6th  day  the  form  complete, 
of  November,  i8<5^,  the  sum  of  two  hun-        8.  California. —     In     the     city      and 

■dred  and  seventy-Jive  dollars,  which  the  county  of  San  Francisco  the  prevailing 

said  clerk  notified  him  was  the  amount  party   is   allowed  five  per  cent,  of  the 

of  money  required  to  defray  the  por-  amount    recovered  together  with   any 

lion   of    the    expense    properly  to   be  sum  by  him  so  paid  in  the  cause  as  costs 

l)orne   in    the    first    instance,   by   said  and  disbursements  to  be  included  in  the 
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Fonn  No.  6573.> 

Supreme  Court,  City  and  Cownty  of  New  York, 

John  Doe^  plaintiff, 

against 

Richard  Roey^titViAsxiX, 

Please  take  notice  that  upon  the  affidavit  oi  Jeremiah Masoriyit^' 
fied  the  tenth  dzy  oi  Mayy  i8P7,  and  upon  the  certificate  oi  Richard 
Stylesy  referee  herein,  and  on  all  the  proceedings  in  this  cause,  the 
plaintiff  (or  defendant)  will  apply  to  this  court  at  a  special  term  to  be 
held  by  the  Honorable  John  Marshall^  justice,  at  the  New  York 
County  Court'houscy  on  the  nineteenth  day  of  May^  i8P7,  at  ten  o'clock 
in  th^forenoon^  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  granting  him  an  additional  allowance  for  costs,  under  pro- 
vision of  section  3253  of  the  Code  of  Civil  Procedure. 

May  11,  1 857. 

Jeremiah  Mason,  Attorney  for  PlaitUif, 
Office  and  P.  O.  address,  111  Broadway,  New  York  City. 

To  Joseph  Story,  Attorney  for  Defendant, 

2.  Certificate  of  Referee. 

Form  No.  6574.* 

Supreme  Court,  City  and  County  of  New  York. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant.  ^ 

I,  Richard  Styles,  the  referee  before  whom  this  cause  was  tried,  do 

judgment  against  the  adverse  party;  7;  Mann  v.  Tyler,  6  How.  Pr.  (N-  ^* 

provided  said   five  per  cent,  shall  be  Supreme  Ct.)  236;  Howe  v.  Muir,  4 

allowed  only  in  litigated  cases  and  shall  How.  Pr.  (N.  Y.  Supreme  Ct)  252. 
not  exceed  the  sum  of  one  hundred        2.  Where  the  trial  has  been  by  rc'ef- 

dollars  on  any  one  judgment.     "An  ence,  it  is  the  best  practice  to  present 

Act  to  regulate  fees  in   the  city  and  among  the  motion  papers  a  certificate 

county  of  San   Francisco,"  §  6   (Stat,  by  the  referee.     Fox  v.  Gould,  5  Ho^- 

1866,  p.  66).     The  law  is  still  in  force  Pr.  (N.  Y.  Supreme  Ct.)  280;  Gould  f. 

notwithstanding    the  adoption    of  the  Chapin,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 

codes.     Whitaker  v,  Haynes,  49  Gal.  186;  Main  v.  Pope,  16  How.  Pr.  (N-  >>• 

596.  Supreme  Ct.)27i;  Dode  v.  Manhattan 

ICinneMta.  —  For  a  statute  allowing  R.  Co.,  70  Hun  (N.  Y.)  376.    In  the  w- 

additional  allowance  in  actions  for  the  tercase  the  court  said:  **  Upon  a  motion 

recovery   of    money    only    where    an  made  for  an  additional  allowance  "J^ 

appeal  was  taken  for  delay  merely,  see  plaintiff  failed  to  produce  a  c^'^V*    u 

Minn.  Stat.  (1894),  §  5517.  of  the  referee  that  the  case  was  ^^^?\\ 

1.  The     motion    for    an    additional  and  extraordinary.     It  is  usual,  and 

allowance  is  usually  made  at  the  trial,  regard  it  as  the  better  practice,  not 

and  when  so  made  notice  of  motion  is  grant  an  additional  .allowance  '^|T?Lg 

unnecessary.     Mitchell  v.  Hall,  7  How.  a  certificate  of  the  referee  who  tried  tn 

Pr.  (N.  Y.  Supreme  Ct.)  491;  Mann  ».  case,  but  the  absence  of  it  is  not  j^r* 

Tyler,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  dictional  and  does  not  deprive  the  cou 

236;  Saratoga,  etc.,  R.  Co.  v,  McCoy,  of  the  power  to  consider  the  ^^^ 

9  How.  Pr.  (N.  Y.  Supreme  Ct.)  339.  and  determine   for  itself  whether  ^^ 

When  the  motion  is  made  after  trial,  case  falls  within  the  language  01  ^^ 

however,    it    must    be     upon    notice,  Code."     In    the    last    case   the   co  ^ 

Woodruff  v.   New  York,  etc.,  R.  Co.,  granted  the  certificate  and  its  *cu 

(Buffalo  Super.  Ct.)  31  N.  Y.  St.  Rep.  was  sustained  in  140  N.  Y.  637- 
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hereby  certify  that  the  investigation  or  trial  of  this  cause  involved 
difficult  questions  of  law  which  required  and  evidently  received  much 
examination  and  preparation  on  the  part  of  the  counsel  of  the  respec- 
tive parties,  and  I  further  certify  that  said  difficult  and  extraordinary 
questions  of  law  were  {Here  state  the  nature  of  the  questions  involved). 
May  19,  i&97. 

Richard  Styles, 

8.  Affidavits.^ 

a.  In  Support  of  Motion. 

Form  No.  6575.« 

{Title  of  court  and  cause,  and  venue  as  in  Form  No,  6^76,') 
Jeremiah  Mason,  being  duly  sworn,  deposes  and  says: 

I.  That  he  was  the  attorney  and  counsel  for  the  plaintiff  in  the 
above  entitled  action. 

II.  That  the  issues  involved  and  litigated  were  {Here  state  their 
nature,  and  number  them  consecutively),  and  that  said  issues  were  liti- 
gated with  great  bitterness. 

III.  That  a  large  number  of  witnesses,  namely,  twenty-five,  were 
called  on  the  part  of  the  defendant,  and  that  a  large  number  of  wit- 
nesses, namely,  fifteen,  were  necessarily  called  on  the  part  of  the 
plaintiff, 

IV.  That  the  issues  above  mentioned,  numbered  2  and  S,  were 
questions  which  involved  the  examination  and  cross-examination  of 
expert  witnesses,  and  that  deponent,  as  counsel  for  the  plaintiff,  was 
obliged  to  make  a  careful  study  of  the  subject  involved  in  these 
issues,  and  that  the  time  spent  by  deponent  m  the  preparation  for 
trying  said  issues  was  about  thirty  days.^ 

V.  That  to  secure  the  testimony  in  question  and  procure  the 
attendance  of  witnesses, //a;«/(^ was  obliged  to  spend  as  follows; 
{Here  itemize  the  expenditures,) 

VI.  That  judgment  was  rendered  herein  for  th^  plaintiff  on  the 
fourteenth  day  of  May,  iS97,  and  that  the  costs  herein  have  not  yet 
been  taxed  and  adjusted.^ 

{Signature  and  jurat  as  in  Form  No,  6476,) 

b.  In  Opposition  to  Motion. 

Form  No.  6576.* 
{Title  of  court,  cause  and  venue  as  in  Form  No,  6476,) 

1.  For  forms  of  affidavits,  generally,  by  them,  or  time  or  labor  consumed  by 

consult  the  title  Affidavits,  vol.  i,  p.  both  counsel  or  servants;  the  time  con- 

548.  sumed  on  the  trial,  the  number  of  trials, 

9.  This  form  is  based  on  the  facts  in  postponements  and  all  arguments  at  the 

the    case    of    McCuUoch    v,    Dobson,  general  term,  whether  there  was  a  long 

(Supreme    Ct.)    15   N.   Y.   Supp.   602;  account  involved  or  a  reference  had." 

affirmed  133  N.  Y.  114.  4.  Application  cannot  be  made  after 

8.  In  Gori  v.  Smith,  3  Abb.  Pr.  N.  S.  the  costs  are  finally  taxed.     Hudson  v, 

(N.  Y.  Super.  Ct.)  51,  it  was  said  that  Guttenberg,  9  Abb.  N.  Cas.  (Brooklyn 

**  parties  claiming  any  additional  sum  City  Ct.)  415. 

ought   to  furnish  the  court  with  some  5.  This  form  is  based  on  the  facts  in 

specific  facts,  such  as  moneys  actually  Gould  v.  Chapin,  4  How.   Pr.  (N.   Y. 

expended  or  liabilities  actually  incurred  Supreme  Ct.)  185. 
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Jo^p^  Story  J  being.  di]ljr^worn,.^ep9^  liad^yf: 

I.  Th^t  he  ,was  ^ttor^iey  #ft^  ,9pun^el .f<?r  [xi^d^<^j^^^fi  .tte j^v^ 

entitled  action. 
IL  That  he  denies  that  tJhe  qase  ^9^  diffif^ult  pr  e^traqi^naiyj 

that  the  only  que^tio^s.of  i^^t.qr  ja^w  ^l\i.qh  vWeuxt  fgo^txo^pvX&di^jLexp 

(Jlere  specify  ihem\ 

III.  That  the  time  occupied  in  the  trial  did  not  exceed  two  hours^ 
and  that  the  summing  up  pn  b^th  ^^des  occupied  only  from  two  ta 
three  hours. 

IV.  That  the  cause  was  decided  «by  referee  within  an  hour  after  it 
was  submitted  to  him. 

V.  That  a  referee's  ,cqrt;ificate  ^as  obt^ned  by  the  pl|untiff  .1^ parte 
without  notice  to  defendiB^nt*5  attorney  or^appljication  thex^fqr. 

Form  No.  6577.* 

{Title  of  court  and  cause  ffts  in  Form  No,  66 j^.) 

Upon  reading  and  filing  the  affidavit  joi  Jeremiah  Mason^  verified 
the  nineteenth  day  of  May^  i8P7,  and  the  afndavit  of  Joseph  Sioryy\xi 
opposition,  vended  the  nineteenth  day  of  May^  i897,  and  upon  read- 
ing and  filing  the  certificate  of  the  referee  herein,  granted  the  seoen- 
teenth  day  oiMay^  i8^7,  and  upon  all  the  papers  .filed  in  this  action,  by 
which  it  appears  that  the  pl^iintiff  has '  recovered  the  suqa  of  three 
thousand  dollars,  that  a  defense  wa^  interposed,  but  that  the  case 
was  difficult  and  extraordinary,  Ordered: 

That  the  plaintiff  be  and  is  hereby  allowed  five  per  cent,  upon  the 
amount  of  such  recovery  as  an  additional  allowance  above  the  usual 
costs. 

Enter:    /.  M,^,  J.  S.  fi. 

y.  AWARD  OF  COST$. 

1.  Against  Parties, 
a.  PlaiiKtlir. 

Form  No.  65  7^. 

(Precedent  in  Haskins  v.  Wallet,  63  Tex.  (1x5.) 

Ifenry  Wailet 
No.  IJiS,  V. 

If.  IT.  JBrockman. 

In  this  cause  the  plaintiff  failing  to  appear  and  prosecute  the  ^ame,  it 

is  ordered  by  the  court  that  this  cause  be  dismissed  and  that  the 

plaintiff  pay  all  costs  in  this  behalf  expended,  for  which  execution  issue. 

ff.  Clay  Pleasant, 

Judge  D.  C,  K.  C. 

1.  New  York,  —  Bird?.  Rev.  St?it.  (1896),  p.  714.  g  48. 
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m9,  §)9jsm  9fim 

J>/  llftffindftnl:.- 

ifi^I^  of  cjw^  and  ca^^tfis  in  JPi^nn  jfiT^.  ^i$^ 

|t  appearing  that  tht  svunmons  and  complaint  jn  tbl^  action  irere 
dvUy"  and  perspnaUy  ^eryqd  upo,n  tbe  abov,e  Aanved  dMendant  ,on  the 
iwefUy-ni^h  jdidiy  of  Apriiy  j8P7,  ai\d  4^at  4)heitime  to  appear  and  pleat^ 
ha3  luHy  expired,  ,and  ^ur^her  ;that  ^d  defendant  has  AeAther 
appeared  nor  pleaded,  xioyif  the  ,coiurt  *havi,i^  compnted  ,th^  amount 
which  the  plaintiff  ought  to  jrecover  and  is  jcnt^tled' to  xecaver  herein, 
and  ,d«^aiages  having  .been  duly  fis&essed  as  helow  j^ted,  upon  .motion 
oi/cr€miah  JK^on^  .plaintiff*^  attorney,  .Ordered: 

Jhat  yipv^  ^(7/,  plaintifif,  reco.ver  of  ^d  jRifhard  Roe^  4e£endant9 

the ^um  of  one  Jfuindr.cd AQX\kxs  and ^  dollars,  ^osts  and  diabur&^r 

i^ents,  said  ^ums  aa^ouati^g  in  aU  to  rrrrrrr  dollars. 

pnter:    /.  M.,  J.  *S.  C 


a.  Attorney. 
(1)  For  Nonresident  Plaintiff.* 

I'onnNo.  65€o»' 

The  State  of  Alabama^  )  Circuit  Court. 
Tuscaloosa  County.         )  October  Ttffxi^  ffiSS. 

John  DoCy  plaintiff, 

against 

Jfichari Roc^  defendant. 

Thi^  day  <come^  tthe,  defendant  Richurd  Roe^  by  his  attoriiey,  and 
moves  the  court  ior  an  award  and  order  of  judgment  lor  costs  of 
fifty-t^tp  dollars  and  jngfUy-thrce  cents  in  this  suit,  9,gSLitk&t /crcmiaA 
Ma^on^  Es^q.,  upon  the  groui^d  that  he  has  prosecuted  this  suit  .with- 
out requiring  ^d  plaintiff  to  giye  and  .without  ^a^d  plaintiff  having 

4.  Tiie  x>r<U^  for  costs  agi^inst  .Ihe  Iilyms,-rSxJUCt  &  ,C.    ^Ajino.    Sue 

defendant  is  included  in  ^nd  ^p^rt  of  (1^96),  p.  1066,  pfu*.  3. 

the  judgment.     ^The  amount  of  costs  is  KenU^ky^rr  Bu^itt'^.Ciy.  CodeXiS^s), 

left  blank,  to   be   filled  by  the  taxing  §621. 

officer.  Minnesota, —  Sut.  (1894),  ^  5519. 

^.  Statutes    Mcist   in    many   of    the  Missouri.^ Rtv.  Stat.  (1889),  g  2915. 

states  4na^klng  ^c  ?ittorncy  of  a  non-  AVw  York. —  Code  Civ.  Proc.,  §  3278. 

resident  liable  (qr  costs  in  a^se  security  Orej^on^ — Hill's  Anno.  JJiws  (1892), 

is  not  ^led  by  such  plaintin.  §  566. 

Alabama. —  Civ.  Code  (1886),  §  2860.  Wisconsin. — Sanb.  &  B.  Anno.  Stat. 

Arkansas.^S9^n6,.  &  H.  Dig.  (1894),  (1889).  §  2948. 

§786.  Z.  Alabama.— Civ.    Code    (1886),     g 

Gf/or^o.-zrUiVL^*  An^o.  Stfit.  (1891),  2860. 

§  675.  The  formal  phraseology  of  this  form 

District  of  Col^fmHa^-rOo^V*   5tat.  is  taken  from  the  precedents  in  Elliott 

(iSoi).  c.  55,  6  30«  V.  Clements,  5  Ala.  471;  Pratt  v.  Keils, 

Florida^-rr  Kcv.  Stat.  (1892),  g  i^g^i.  28  Ala.  391;  Wynn  v.  Simmons,  33  Ala. 

Georgia. —  2  Code  (i^),  §  59i3-  272;  Barclay  v.  Barclay,  42  Ala.  346. 
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given  security  for  costs,  said  plaihtiff  being  a  nonresident,  and  it  is 
made  to  appear,  to  the  satisfaction  of  the  court  by  the  affidavit  of 
defendant,  sworn  to  the  ^rj/ day  of  October^  i8P5,  that  the  plaintiff  is 
a  nonresident  of  this  state,  and  it  appearing  further  from  said  affida- 
vit and  the  record  of  this  cause  that  a  judgment  has  been  rendered 
and  entered  herein  in  favor  of  the  defendant,  entitling  said  defend- 
ant to  full  costs  and  that  said  costs  have  been  taxed  in  favor  of  the 
defendant  in  the  sum  of  fifty-two  dollars  and  eighty-three  cents,  and 
that  the  plaintiff  herein  gave  no  security  for  costs;  and  further  that 
Jeremiah  Mason^  Esq.,  counsellor  of  this  court,  prosecuted  this  case 
m  behalf  of  said  plaintiff  without  requiring  him  to  file  such  security 
for  costs;  upon  proof  to  the  satisfaction  of  this  court  of  due  service  of 
notice  of  this  motion  upon  said  Jeremiah  Mason^  Esq.,  who  being  called, 
came  not,^  and  after  hearing  Joseph  Story^  of  counsel  for  the  defend- 
ant, it  is  now  thereupon  considered  and  ordered  by  this  court  that 
said  Jeremiah  Mason^  Esq.,  within  ten  days  from  the  date  of  the  serv- 
ice of  a  copy  of  this  order  upon  him,  pay  to  defendant  herein  the 
said  sum  oi  fifty-two  dollars  and  eighty-three  ctnt^^  taxed  as  costs  of 
the  defendant  in  this  actioh  together  with  the  costs  by  him,  the 
defendant,  upon  his  motion  in  this  behalf  expended. 
Dated  October  8,  iS96. 

John  Marshall,  Circuit  Judge. 

(2)  Where  Scandalous  and  Impertinent  Matter  is   Stricken 

Out. 

Form  No.  6581.* 

(^Title  of  court  and  cause  as  in  Form  No,  65jiS,) 

Upon  reading  and  filing  the  affidavit  o(  Jeremiah  Mason^  verifi€<i  ^^® 
eighteenth  day  of  Afay^  1 8P7,  and  upon  reading  and  inspecting  the  ans^^ 
in  this  actipn  in  said  affidavit  mentioned,  which  was  filed  herein  on 
the  seventeenth  day  oi  May,  i8P7,  after  hesinng  Jeremiah  Mason,  01 
counsel  for  the  plaintiff,  3ind  Joseph  Story,  of  counsel  for  the  defend- 
ant, in  opposition,  upon  motion  of  Jeremiah  Mason,  attorney  f<^^  ^^® 
plaintiff.  Ordered: 

I.  That  paragraphs  IV  and  V  of  said  answer  be  and  the  satO'^  ^^^ 
hereby  stricken  out  as  scurrilous,  irrelevant  and  defamatory,  aci<l  as 
having  been  maliciously  and  unnecessarily  inserted. 

II.  That  ssiid  Joseph  Story,  attorney  for  the  defendant,  be   and 
hereby  is  commanded  to  pay  to  said  plaintiflTs  attorney,  witbii^^^ 
days  after  the  service  upon  him  of  a  copy  of  this  order,  ten  doll^^j  . 
costs  of  this  motion,  which  are  hereby  charged  upon  him  persoH^^^y' 
for  his  misconduct  in  filing  said  answer. 

Enter:    /.  M.,  J.  5'.  ^• 

1.  See  Connoly  v,  Alabama,  etc.  R.  8.  The  fault  of  filing  a  scandalpj*  ?g 
Co.»  29  Ala.  373;  Barclay  v,  Barclay,  impertinent  plea  usually  rests  1^*^"  j- 
42  Ala.  347.  attorney,  and  the  order  to  pay  ^^^.q 

2.  This  form  is  based  on  the  facts  in  properly  made  against  him  rathC  ****. 
the  case  of  McVey  v,  Cantrell,  8  Hun  against  the  party.     McVcyr.  Ca«*^ 
(N.  Y.)  522.  8  Hun  (N*  Y.)  52a. 
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b.  Against  Executor,  Assignee  or  Trustee. 
(1)  Certificate  of  Judge. 

Form  No.  658a.i 

I,  John  Marshall,  justice  of  the  Supreme  Court,  before  whom  trial 
of  this  cause  was  had  on  thQ  fourth  day  oi  January,  iSQl,  do  hereby 
certify  that  at  said  trial  it  appeared  that  before  the  beginning  of  this 
action  the  plaintiff  duly  presented  to  the  defendant,  within  the  time 
limited,  by  a  notice  published  by  the  defendant  as  prescribed  by  law 
requiring  creditors  to  present  their  claims,  a  demand  upon  the  claim 
in  this  action  in  question  for  the  sum  of  three  hundred  dollars  -^  and 
that  the  defendant  unreasonably  resisted  and  neglected  to  pay  said 
claim,  viz. :  (Jlere  specify  the  facts  appearing  upon  the  triaLy 

Dated  January  J^  iS9L 

John  Marshall,  J.  S,  C. 

(2)  Order. 

Form  No.  6583. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  County  Court- 
house in  JVew  York  City,  on  the  nineteenth  day  of  May,  i897. 
Present,  Hon.  Roger  A,  Pry  or.  Justice. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  as  executor  of  the  estate  of 

Richard  Styles,  deceased,  defendant. 

Upon  reading  and  filing  the  affidavit  of  Jeremiah  Mcuon,  verified  the 
seventeenth  day  oi.May,  iS97,  and  the  certificate*  of  the  Honorable 
John  Marshall,  justice,  given  the  twelfth  day  of  May,  \W7,  and  upon  all 
the  proceedings  in  this  cause,  from  which  it  appears  that  prior  to  the 
beginning  of  this  action  the  plaintiff  made  due  demand  upon  the  de- 
fendant within  the  duration  of  the  time  prescribed  by  the  defendant 
in  a  notice  published  pursuant  to  law,  requiring  creditors  to  present 
their  claim  against  the  decedent,  said  demand  being  for  an  amount 
not  in  excess  of  the  sum  recovered  in  this  action,  and  based  upon 
the  claim  upon  which  recovery  is  here  had;  but  the  defendant  unwar- 
rantably resisted  and  refused  to  pay  the  same;  and  further  that  the 
plaintiff  offered  to  refer  the  claim  in  question  according  to  the  stat- 
ute, but  that  the  defendant  wholly  neglected  and  refused  so  to  refer, 
and  that  the  plaintiff  has  now  recovered  a  judgment  herein  for  four 

1.  New  York.  —  Code  Civ.  Proc.,  facts  fully  and  fairly,  they  may  be 
§  1836.  shown  by  affidavits.     Ely  v.  Taylor,  42 

2.  Or  the  order  may  continue  from     Hun  (N.  Y.)  205. 

this  point  as  follows:  **  refused,  though  4.  Where  a  rule  of  costs  is  claimed 
the  defendant  made  request  therefor,  to  against  an  executor  because  he  refused 
refer  the  claim  as  prescribed  by  law."  to  refer  or  because  the  payment  of  the 
8.  When  a  case  is  charged  to  have  claim  was  unreasonably  resisted  or  re- 
been  unreasonably  defended,  the  facts  jected,  the  certificate  of  the  judge  as 
which  appear  upon  the  trial  may  prop-  to  these  facts  is  absolutely  necessary, 
eriy  be  referred  to;  and  in  such  cases,  Matson  v.  Abbey,  141  N.  Y.  179;  Hal- 
if  the  certificate  does  not  state  all  the  lock  v.  Bacon,  64  Hun  (N.  Y.)  90. 
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hundred  dollar^  :0pp^  ^  tmfh  d*/  of  Moji^  ^8P7.  JfolT,  upon  reading 
and  filing  proof  of  due  service  of  notice  of  this  motion^  upon  Joseph 
Story ^  attorney  for  the  defendant,  and  on  motioa  of  Jeremiah  Afetson^ 
attorney  for  plaintiff,  Ordered: 

That  full  costs  be  awarded  to  the  plaintiff  herein,  and  that  the 
clerjc  qi  ifakis  coiurt  be  directed  to  tax  the  same,  said  costs  to  be  i>ai^ 
o\it  of  the  eetate  of  the  decedent  (or  sqid  costs  to  be  paid  by  ike  de/'^^td- 
^nt  persimtiJlly)^ 

Enter:    R.  A.  -P.,  J.  S,  C 

^  Against;  PeFspn  Benefieially  Intpvestdd.' 

(1)  Affidavit  in  Support  of  Motion. 

Form  No.  6584.^ 

{Title  oj  court  and  cause  ^  and  venue  as  in  Form  No,  6476 J) 
jRicAard  Roe^  being  duly  sworn,  deposes  and  says : 

I.  That  he  is  the  defendant  in  the  above  entitled  action. 

II.  That  the  action  was  commenced  on  the  Jourteenth  day  of 
1^8^  issues  joined  on  the  sixteenth  day  oi  June^  1S88,  and  the 
tried  before  the  Honorable  P,  Henry  Dugre  and  a  jury  on  the  tvr^^/'/j^ 
day  oi  July^  iSOO^  and  that  a  verdict  was  rendered  in  favor  of  the 
plaintiff  in  the  sum  of  six  cents. 

III.  That  the  costs  of  the  action  were  thereafter  duly  taxed   io 
favor  of  the  defendant,  and  judgment  entered  in  favor  of  thedefenc/- 
ant  on  the  tenth  day  oi  July^  18^,  for  one  hundred  and  thirty-four  dol- 
lars  and  ninety-four  cents,  and  that  on  the  tenth  day  of  Angust^  18SO, 
said  judgment  was  amended  and  entered  nunc  pro  tunc  by  deducting 
therefrom  said  six  cents  awarded  to  the  plaintiff  by  the  jury. 

IV.  That  execution  was  issued  on  said  judgment  on  Xhe  fourth  day 
oi  September,  iS90y  and  thereafter  on  t\it  fifteenth  day  oi  Septembtty 
iS90,  was  returned  wholly  unsatisfied.* 

V.  That  prior  to  the  beginning  of  this  action,  and  on  or  about  tVie 
second  day  o(  January,  1SS8,  the  claim  upon  which  this  action  ^^ 
founded  was  owned  by  one  Edward  Woodruff,  a  nonresident  of  J^"^^ 
state,  residing  at  Rahway,  New  Jersey-,  that  on  or  about  the  saici  a*^^ 

• 

1.  This  order  can  be  obtained  only  dcr  against  the  party  beneficiaJ^y 
by  motion  upon  notice.  It  cannot  be  terested  in  the  action  to  pay  the  ^*?*  a^e 
^x's.TiMtA  ex  parte,  Slocum  v,  Barry,  38  Alabama. — Civ.  Code  (1886),  ^  ^^\* 
N.  Y,  46;  Dodge  v.  Crandall.  30  N.  Y.  J/ary/a»^.  —  Pub.  Gen.  Uws  (i»*»°'' 
294;  Fish  V,  Crane,  9  Abb.  Pr.  N.  S.  art.  24,  §  8.  -•aio 
(N.  Y.  Supreme  Ct.)  252;  Schenck  v,  Missouri.  — Rev,  Stat.  (1889),  §  5?oc 
Rickaby,  20  Civ.  Proc.  Rep.  (N.  Y.  Su-  SouiA  Carolina,  ^  Cod^  Civ.  *^^  ' 
preme  Ct.)  384.  (1893),  §  333. 

2.  Whether  the  costs  should  be  Virginia. — Code  (1887),  §  35*o.  ^^ 
charged  against  the  defendant  person-  4.  This  form,  drawn  under  N.  Y-  ^j^^ 
ally  or  against  the  estate  be  represents  Civ.  Proc,  §  3247,  is  adapted  ^''^'?^jjn- 
may  depend  upon  other  facts  appear-  facts  in  the  case  of  Pendleton  v»}  ^[^ 
ing  on  the  trial  which  may  be  shown  son,  21  Civ.  Proc.  Rep.  (N.  Y.  5**" 
by  affidavits  if  necessary.  Ely  v,  T^y-  Ct.)  272.  ^^^ 
lor,  42  Hun  (N.  Y.)  205.  5.  The  return  of  the  execution     ^^J 

S.  In  several  states  there  is  express    satisfied   is  sufficient  evidence   <^^ 
statutory  provision  for  entering  t)ie  or-    ability  to  collect  fropi   the   zss^^O^i 
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the  said  claim  was  assi^ed  by  said  Edward  Woodruff  to  the  plaintiff 
of  record  herein  in  order  that  said  plaintiff  might  sue  thereon  and  to 
avoid  the  necessity  of  giving  security  for  costs,  but  that  said  Edward 
Woodruff  retained  and  still  retains  the  beneficial  interest  in  said  claim. 

VI.  That  the  plaintiff  herein  stated  to  the  deponent  on  several 
occasions  that  he  had  no  interest  in  the  claim,  and  that  the  pro- 
ceeds thereof  applied  to  said  Edward  Woodruff 

(^Signature  and  jurat  as  in  Form  No,  6Jli76 .) 

(2)  Notice  of  Motion. 

Form  No.  6585. 

(  Title  of  court  and  cause  as  in  Form  No.  6^76. ) 

Please  take  notice  that  upon  the  annexed  affidavit  of  Richard  Roe^ 
verified  on  the  seventh  day  of  May^  i8P7,  and  upon  all  the  proceed- 
ings in  this  action,  the  defendant  will  move  at  a  special  terra  of  the 
Supreme  Court  to  be  held  by  the  Honorable  John  Marshall^  justice, 
on  the  nineteenth  day  of  May^  i897,  for  an  order  directing  you  to  pay 
to  the  defendant's  attorney^  the  costs  awarded  to  the  defendant  in 
this  action,  upon  the  ground  that  you  are  the  person  beneficially 
interested  in  the  cause  herein  and  the  wrongful  promoter  of  said 
action. 

(J^cUCy  signature  and  culdress  as  in  Form  No.  64B9.^ 

(8)  Order. 

Form  No.  6586. 

(  Title  of  court  and  cause  as  in  Form  No.  65JfS. ) 

Upon  reading  and  filing  the  affidavit  of  Richard  Roe^  verified  the 
thirty-first  day  of  May^  iS91y  and  upon  all  the  proceedings  in  this 
cause,  from  which  it  appears  that  prior  to  the  commencement  of  this 
action  one  Edward  Woodruff  assigned  to  the  plaintiff  the  legal  title 
to  the  claim  herein  sued,  but  retained  the  equitable  and  beneficial 
interest  therein,  and  that  upon  t\\t  fifteenth  ^y  oi  May^  18P/,  the 
defendant  recovered  judgment  for  costs  against  the  plaintiff  herein 
in  the  sum  of  one  hundred  and  thirty-four  do\\2LYSdind  eighty-eight  cents, 
which  costs  were  duly  taxed  and  entered  in  the  judgment,^  and 
execution  thereon  returned  wholly  unsatisfied  on  the  twentieth  day  of 
August,  i2t91\  now  upon  hearing  yi^j^*/^  Story,  of  counsel  for  defend- 
ant, and  upon  reading  and  filing  proof  of  due  personal  service  of 
notice  of  this  motion  upon  said  Edward  Woodruff,  and  no  one  appear- 
ing in  opposition.  Ordered: 

I.  That  said  Edward  Woodruff,  as  the  person  beneficially  interested 

Perrigo   v.   Dowdall,  25    Hun  (N.  Y.)  to  apply  for  an  order  directing  the  pay- 

234.  ment  of  the  costs  to  the  attorneys. 

1.  This  form  is  adapted  from  Metro-  3.  An  order  against  a  third  person 
politan  Addressing,  etc.,  Co.  v.  Good-  for  costs  as  a  party  beneficially  inter- 
enough,  21  Civ.  Proc.  Rep.  (N.  Y.  Super,  ested  cannot  be  made  until  after  judg- 
Ct.)  26S,  in  which  case  it  was  held  that  ment  against  the  nominal  party  is 
the  judgment  for  costs  belonged  to  the  perfected.  Fredericks  v.  Niver,  28 
attorneys  and  that  it  was  not  a  mistake  Hun  (N.  Y.)  417. 
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in  the  prosecution  of  this  action  and  connected  with  said  prosecution, 
pay  to  Joseph  Story ^  attorney  for  the  defendant,  Richard  Roe^  within 
five  days  after  a  copy  of  this  order  shall  be  served  upon  him,  the 
costs  recovered  by  said  defendant,  Richard  Roe^  against  the  plaintifif 
herein,  said  costs  amounting  to  the  sum  of  one  hundred  and  thirty-four 
dollars  and  eighty-eight  cents,  with  interest  from  the  tenth  day  oijuly^ 
iS90y  up  to  the  date  of  such  payment. 

II.  That  the  defendant  have  ten  dollars  costs  of  this  motion  against 
said  Edward  Woodruff, 

And  if  said  Edward  IVoodruff  sha\\  fail  to  pay  said  costs  and  interest 
within  ^z;^  days.  Ordered  further,  that  process  issue  from  thiscour^ 
to  enforce  this  order. 

Enter:    D.  M.,  J.  S  C. 

C  Motion  against  Seenrity  for  Costs  of  InteFvenors. 

Form  No.  6587. 
(Precedent  in  Craig  v.  Leitensdorfer,  127  U.  S.  768.)' 

[  William  Craig^  Appellant,  \ 

against  \  In  Equity,  No.  SIO,"^ 

Thomas  Leitensdorfer.        ) 

And  now  comes  the  appellant  by  his  solicitors  Benj.  F.  Butler  and 
O.  D.  Barrett^  and  gives  this  court  to  be  informed,  that  this  cause 
having  been  heard  and  determined  by  said  court  and  a  mandate  to 
the  Circuit  Court  being  about  to  be  sent  down,  the  matter  of  certain 
costs  still  remains  to  be  adjusted  and  settled  in  this  cause.  That  is 
to  say: 

Leann  S.  King  and  Thomas  J.  Allen^  who,  by  interlocutory  order  of 
said  court  passed  the  18th  day  oi  January ^  iS86y  were  permitted  to 
be  heard  in  court,  or  by  brief,  in  said  cause,  as  "persons  who  claimed, 
to  have  acquired  title  to  the  premises  in  dispute,  or  to  some  part 
thereof,  from  or  through  the  appellee,  since  said  suit  was  begun,"  on 
condition  each  should  file  a  stipulation  in  the  cause  with  security  to 
the  satisfaction  of  the  clerk  to  pay  all  costs  and  expenses,  accruing 
on  said  appeal  since  •the  last  term  of  the  court,  that  may  be  finally 
adjudged  against  the  appellee,  including  the  cost  of  printing  the 
record  and  the  clerk's  fees  for  supervising.  And  said  King  and  said 
Allen  each  filed  such  stipulation  with  instruments  of  security  duly 
executed  by  each,  the  instrument  filed  by  said  King  having  the  signa- 
ture and  seal  of  John  N.  Smith  and  Charles  R,  Lockridge  of  Kansas 
City^  Mo.y  as  sureties,  thereto  affixed  in  the  full  and  just  sum  of  ihree 
thousand  dollars,  which  said  security  in  the  matter  of  said  King  was 
satisfactory  to  the  clerk  of  this  court.  Said  Allen  did  file  like  security, 
having  executed  under  his  hand  and  seal,  and  under  the  hands  and 
seals  of  Charles  R.  Haywood  and  A.  D,  Wilson  of  Arapahoe  Courts 

1.  Upon  this  motion   an  order  was  8.  The  words  and  figures  enclosed  by 

granted  that  the  sureties  for  the  inter-  [  ]  will  not  be  found  in  the  reported 

venors  pay  the  costs  taxed  before  the  case,  but  have  been   added  to  render 

last  day  of  the  term,  and  that  if  they  the  form  complete, 
failed  so   to  do  a  writ  of  attachment 
should  issue  to  enforce  the  payment. 

820  Volume  S- 


0588.  COSTS.  6588. 

i 

Colorado^  in  the  full  and  just  sum  of  three  thousand  dollars,  which 
security  in  the  matter  of  said  Allen  was  satisfactory  to  the  clerk  of 
this  court.  All  which  now  fully  appears  in  the  copies  of  said  securi- 
ties hereto  annexed  marked  A,  D, 

And  the  court,  here  is  further  informed  that  judgment  having  been 
rendered  by  this  court  in  this  case  in  favor  of  the  appellant,  that  the 
costs  since  the  October  term,  i&?-4>  including  the  costs  of  printing  the 
record  and  the  clerk's  fees  for  supervising,  which  costs,  amounting  to 
the  full  and  just  sum  of  eleven  hundred  fifteen  dollars  and  two  cents, 
{$1115.02),  as  taxed  by  said  clerk,  and  for  the  payment  of  which  said 
Al/en  and  said  ICtr^  and  their  sureties  were  jointly  and  legally  bound, 
are  long  since  due  and  unpaid,  although  duly  taxed;  of  all  of  which 
said  ^tng  and  said  Allen  have  had  due  and  reasonable  notice  through 
their  attorneys  of  record  in  this  cause,  but  neither  of  them  has  paid 
said  costs,  or  any  part  thereof,  or  filed  with  said  clerk  any  reason 
why  they  should  not  so  do. 

Wherefore  the  appellant  moves  the  court  here  to  estreat  said  instru- 
ments of  security  for  said  costs,  and  order  judgment  to  be  entered 
thereon  as  taxed  by  said  clerk  and  proper  process  of  attachment  to 
issue  against  all  salid  persons,  jointly  and  severally,  so  that  the  judg- 
ment of  this  court  may  be  rendered  effectual,  and  said  costs  may  be 
paid  to  the  Clerk  of  this  Court. 

jBenj,  J*!.  Butler^ 
a  Z>.  Barrett, 
Solicitors  for  the  Counsel. 


e.  Against  Prosecutor  In  Criminal  AotioiL* 

Form  No.  6588. 

The  State  of  Alabama  \ 

against  V  Prosecution  for  {describe  offense)^ 

Richard  Roe,         ) 
In  this  case,  the  prosecution  appearing  to  be  malicious  and  frivolous, 
the  costs  are  taxed  against  John  Doe,  the  prosecutor. 

John  Marshall, 
Judge  of  the  County  Court. 

1,  Statutes  requiring  the  unsuccess-  Idaho,  —  Rev.  Stat.  (1887),  §  8302. 

ful  prosecutor  of  a  criminal  action  to  Iowa,  —  Code  (1897),  §§  5238,  5606, 

pay  costs    exist  in  many  states.     His  Maine,  —  Rev.  Stat.  (1882),  c.  82,  § 

liability    depends    sometimes    upon    a  125. 

certificate  that  the  prosecution  was  ma-  Michigan.  —  How.  Anno.  Stat.  (1882), 

licious  or  without  probable  cause,  some-  §§  71 10,  9063. 

times  upon  the  absence  of  the  certificate  North  Dakota.  —  Rev.  Codes   (1895), 

that  the  prosecution  was  founded  upon  §  7965. 

probable    cause  and   sometimes   upon  Ohio.  —  Bates'  Anno.  Stat.  (1897),  g 

the  mere  failure  of  the  prosecution.  6471. 

Alabama, —  Crim.  Code  (1886),  §  4355.  Tennessee,  —  Code   ( 1896),    §§    761 1- 

Arizona,  —  Pen.  Code  (1887).  §§  2229.  7613. 

2230.  Virginia, —  Code  (1887),  §  4081. 

Colorado.  —  Mills  Anno.  Stat,  (i 891),  Washington.  —  2   Hill's   Anno.    Stat. 

S  696.  «  (i89i)»  S  1224. 

Georgia.  —  3  Code  (1895),  §  1082. 
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TL  ACTION  Ta  R160?EE  COSTS  AOMliaT  PABTT  IkBCMlDNnm 

Acnoii. 

■ 

Fomi  No.  6^8^. 

(Piecedent  in  Griffin  v,  Farwell,  ao  Vt.  151.)' 

[State  of  Vermont^      \  To  any  sheriff  or  constable  in  the  state  or  to 
Rutland  County,  ss:  J  Daniel Doe^  an  indifferent  person,  Greeting; 

By  the  authority  of  the  state  of  Vermonty  jom  are  hereby  com- 
manded to  attach  the  goods,  chattels  or  estate  of  Richard  FarweU^ 
of  Rutland^  in  the  county  of  Rutland^  to  the  value  of  twenty  dollars, 
and  him  notify  thereof  according  to  law;  and  also  notify  him  to 
appear  before  the  County  Court  next  to  be  held  at  Rutland^  within 
and  for  said  county  of  Rutland^  on  the  second  Tuesday  of  June^  i8j^7, 
and  also  notify  him  to  cause  his  appearance  herein  to  be  entered  with 
the  clerk  of  said  court,  on  or  before  the  expiration  oi  forty-two  days 
from  the  date  thereof,  then  and  there,  in  said  court,  to  answer  to 
John  Griffin  of  Rutland^  in  a  plea  of  trespass  on  the  case]*  for  that, 
to  wit,  on  or  about  the  ^rx^  day  ol  May^  iS45,  at  West  haven  in  the 
county  of  Rutland^  the  defendant,  withottt  any  cause  of  action,  prayed 
out  a  writ  of  attachment  in  his  favor  against  the  praintiff,  in  dtie 
form  of  law,  signed  by  William  C.  Kittridge,  justice  of  the  peace  in 
and  for  the  county  of  Rutland  aforesaid,  and  returnable  before  said 
justice  KittridgCy  at  Westhetven  aforesaid,  on  the  second  ^slj  of  June^ 
1 845 ;  and  afterwards,  to  wit,  on  or  about  the  ^/^^«/>4  day  oi  May^ 
18^,  the  defendant  procured  to  the  said  writ  to  be  legally  served  on 
the  plaintiff,  at  Fairfax  in  the  county  of  Franklin^  by  Reuben  Dewey ^ 
who  then  was  and  still  is  legal  constable  of  the  town  of  Fairfax 
aforesaid,  by  arresting  the  body  of  the  plaintiff  thereon,  and  after 
the  service  of  said  writ  on  said  plaintiff,  and  before  the  return  day 
thereof,  he,  the  plaintiff,  incurred  great  costs  and  expenses  and 
charges  in  procuring  evidence,  taking  depositions  and  retaining 
counsel  to  defend  said  suit,  to  wit,  the  suffi  ol  tmeniy  dollars;  and 
after  the  plaintiff  had  incurred  the  said  costs  aad  expenses,  as 
aforesaid,  and  before  the  return  day  of  said  writ,  to  wit,  on  the 
thirtieth  day  of  il/oy,  18^,  the  defendant,  without  the  consent  of  the 
plaintiff,  and  against  his  will,  and  with  a  view  to  prevent  the  plain- 
tiff from  recovering  his  said  costs,  so  incurred  in  preparing  to  defend 
said  suit,  as  aforesaid,  withdrew  and  discontinued  his  said  suit  against 
the  plaintiff,  and  neglected  and  refused  to  return  said  writ  to  said 
justice  Kittridge^  and  wholly  neglected  and  refused  to  enter  and 
prosecute  his  said  suit  against  the  plaintiff;  whereby  the  plaintiff 
was  prevented  from  recovering*  before  said  justice  Kittridge  his  said 
costs,  so  by  him  incurred  as  aforesaid;  and  that  the  defendant  has 
hitherto  neglected  and  refused  to  pay  said  costs  to  the  plaintiff,  [to 

1.  It  was  held  in  this  case  that  the  he  had  incurred  in  preparing  his  de- 
plaintiff  might  sustain-  an  action  of  tre»-  fense. 

pass  on  the  case  against  the  defendant,  %  The  wordi»  and  figures  widiin  [  ] 

and  was  entitled  to  recover  at  least  to  are  not  in  the  reported  case,  but  hMe 

the  extent  of  the  taxable  costs  which  been  added  to  Gomplece  the  form. 
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the  damage  of  the  plaintiff  in  the  sum  of  twenty  dollars,  for  the 
recovery  of  which,  with  just  costs,  the  plaintiff  brings  suit. 

Fail  not,  but  service  and  return  make  within  iweniy-one  days  from 
date. 

Dated  at  Rutland  in  the  county  of  Rutland  this  8th  day  of  May^ 
A.  D.  1 8^7. 

Abraham  Kent,  Clerk.  ]i 

VIL  NOTICE  TO  RECOVER  ILLEGALLY  EXACTED  COSTS. 

Form  No.  6590.* 

To  John  Hancock^  Clerk  of  the  Circuit  Court,  Coatoty  of  Leon,  Florida: 
Take  notice  that  in  the  Circuit  Court  for  the  county  of  Leon  on 
Friday,  the  fourteenth  day  of  May,  i8P7,  John  Doe  will  apply  for  an 
inquiry  into  the  validity  of  certain  charges  and  fees,  from  him  exacted 
by  you,  the  said  John  Hancock,  in  the  case  of  John  Doe  against  Richard 
Roe  in  this  court  tried;  the  said  charges  and  fees  which  sdXd  John  Doe 
claims  were  invalid  and  excessive,  being  (Jlere  specify),  and  in  case 
said  charges  and  fees  shall  be  found  to  be  invalid  and  unlawfully 
exacted,  he  will  move  for  judgment  against  you,  tbe  said  John 
Hancock,  according  to  the  statute. 

Jeremiah  Afason^  Attorney  for  John  Doe, 

1.  The  words  and  figures  enclosed  by        9.  FloHda.  -^  ReV.  St^.  (1893),  g  1305^ 
[  ]  will  not  be  found  in  the  reported    siite*  a. 
case,  but  have  been  added  to  render 
the  form  complete. 

8W'  Tottraor^'^ 


\ 
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COUNTERCLAIM. 

See  the  titU  SET-OFF  AND  COUNTERCLAIM. 
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COUNTERFEITING. 

By  Walter  R.  Dedrick. 

I.  MAKING  COUNTERFEIT  HONEY,  825. 

!•  Coifiy  825. 

a.  Generallfy  825. 

b.  Minor  Cain^  829. 

c.  Foreign  Coin^  830, 
Generally^  830. 
With  Intent  to  Export  Same,  831. 

d.  Gilding  Coin,  831. 

e.  Tokens  in  Resemblance  of  Coin,  832. 
9.  Paper  Money,  832. 

XL  UTTERING  AND  PASSING  COUNTERFEIT  MONET,  834. 

!•  Coin,  834. 

a.  Generally,  834. 

b.  Foreign  Coin,  837. 

c.  Gilded  Coin,  838. 

d.  Bringing  Coin  into  the  United  States  with  Intent  t& 

Defraud,  839. 
9.  Paper  Money^  839. 

a.  Generally,  839. 

b.  Foreign  Bank  Note,  844. 

III.  SELLING  AND  BARTERING  COUNTERFEIT  MONET,  845. 

1.  Selling,  845. 

9.  Advertising  Green  Goods,  846. 

IV.  HAVING  COUNTERFEIT  MONEY  IN  ONE'S  POSSESSION,  847* 

1.  Coin,  847. 

a.  Generally,  847. 

b.  Foreign  Coin^  850. 
9.  Paper  Money,  851. 

a.  Generally,  851. 

^.  Blank  and  Unfinished  Bank  Note,  855. 

c.  Foreign  Bank  Note,  856. 

V.  MAKING  INSTRUMENTS  FOR  COUNTERFEITING,  856. 
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VI.  HAVING  INSTRUMENTS  IN  ONE'S  POSSESSION,  857. 

1.  For  Counterfeiting  Coin,  857. 

a.  Generally,  857. 

b.  Foreign  Coin,  859. 

c.  One  Side  Only,  861. 

n.  For  Counterfeiting  Gold  Dust,  861. 

OROSS-BEFERENCBa 

For  F'orms  of  Indictments  for  Counterfeiting  Trade-marks,  see  the  title- 

TRADE-MARKS, 
For  Forms  of  Indictments  for  Kindred  Offense,  see  the  title  FORGER  K 
For  matters  of  Procedure,  generally,  see  the  title  COUNTERFEIT- 
ING, S  ENCYCLOPiEDIA  OF  PLEADING  AND  PRACTICE,  p.  266. 

I.  MAKING  COUNTERFEIT  MONET. 

1.  Coin, 
a.  Generally. 

Form  No.  6591 J 

In  the  District  Court  of  the  United  States  of  America  for  the  Northern^. 

District  of  Illinois. 

Of  the  October  Term,  in  the  year  of 
our  Lord  eighteen  ninety-seven. 
Northern  District  of  Illinois,  set.     The  grand  jurors  for  the  United^ 
States  of  America,  inquiring  within  and  for  the  Northern  District  of 
Illinois^  upon  their  oath  present  that  John  Doe,  late  of  the  city  of 
Chicago,  in  the  county  of  Cook,  in  the  district  aforesaid,  on  the  first 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven,  and  within  the  jurisdiction  of  this  court,*  unlawfully 
,  and  feloniously  did  falsely  make,  forge  and  counterfeit  (or  cause  and 
procure  to  be  falsely  made,  forged  and  counterfeited^  a  large  number,  to 
wit,  fifty f  false,  forged  and  counterfeit  gold  (or  stiver)  coins  (or  bars), 
each  in  the  resemblance  and  similitude  ^  of  a  gold  (or  silver)  coin  (or 

1.   United  States,  —  ReVi  Stat.  (1878),  coined  at  the  mint  of  the  United  States. 

§  5457.  The  court  held  that  the  words  of  the 

8.  LikaaeM   and   flImilltiidA    of   Coins  statute  **  in  resemblance  or  similitude" 

Coined  at  Mint.  —  Upon  an  indictment,  are  a  mere  variation  or  exposition  of 

found  on  section.  5457  of  the  Revised  the    principal    and     preceding    words 

Statutes,  which  states  that  **  the  defend-  thereof,  **  falsely  make,  forge  or  coun- 

ants  did  falsely  and  feloniously  make,  terfeit,"  each  of  which  means  to  make 

forge  and    counterfeit  four  pieces  of  something  in  the  resemblance  or  simili- 

silver  coin  of  the  coinage  of  the  United  tude  of  another,  and    that  to    falsely 

States  of  America,  called  a  dollar^  con-  make,  forge  or  counterfeit  a  silver  coin 

trary  to  the  statutes,"  etc.,  a  conviction  of  the  coinage  of  the  United  States  is  to 

was  had,  and  upon  motion  in  arrest  of  make  something  in  the  '*  resemblance 

judgment  it  was  urged  that  the  indict-  or  similitude"  of  such  coin:  that  the 

ment  did    not  state    a  crime,  in    that  phrase  **  coinage  of  the  United  States" 

it    did     not    state    that   the  coins    in  is  the  exact  legal  equivalent  of  **  coined 

question  were  made  in  the  similitude  at  the  mints  of  the  United  States."  U.S.. 

and  resemblance  of  any  silver  coins  v,  Otey,  31  Fed.  Rep.  68. 

825  Volume  5. 


6692.  COUNTERFEITING.  6692. 

bar)y  coined  and  stamped  at  the  raintd  (of  (issay  ofiUis)  oi  €he  tJnitdd 
States,  called  an  eag/e  ^  (or  a  dollar)^  ags^nst  the  peace  and  dignity 
of  the  United  States^  and  contrary  to  statute  of  the  same  in  such  case 
made  and  provided. 

Daniel  Webster, 
United  Stutes  DisCriet  Attorney. 

PonaNo.  659a.' 

In  the  Posty  CinwU  Court  of  Indiana,  of  the  February  Ten%  18^. 

State  of  Indiana 
against 

John  Doe,        ^ 

The  grand  jury  of  the  county"  of  jP^j^y,  tfpon  their  oath,  do  present: 
XhdX  John  Doe,  on  the  first  day  oi  January,  iS97,  at  the  county  of 

Intent  to  Defrand.  —  The  knowledge        Florida,  —  Rev.  Stat.  (1892^,  §  2493- 
and  intent  to  defraud  mentioned  in  sec-        Georgia,  —  3  Code  (1895),  §  235. 
tion  5457  of  the  Revised  Statutes  refers        Idaho.  —  Rev.  Stat.  (1887),  §  7035- 
to  the  crime    of    passing    counterfeit        Illinois.  —  Starr  &    C.   Anno.    Stat- 

money  or  having  same  in  one's  posses-  (1896},  p.  1287,  par.  228. 
sion,  and  an  indictment  for  counterfeit-        Iowa,  — Code  (1897),  §  4861. 
ing  need  contain    no  averment  as  to        JCaHstis,  —  Gen.  Stat.  (1889),  §  2254. 
luiowledfe  or  intent.      U.  S.  v.  Otey»        il/tffyM>. -^  Rev.  Stat^  (1-883),  c.i2F,,$  if 
31  Fed.  Rep.  68;  U.  S.  v,  Peters,  2  Abb.         Maryland,  —  Pub.  Gen.  Laws  (rfiSSfj 

(U.  S.)  494;  U.  S.  V,  Russell,  22  Fed.  p.  470,  §  36.  '  / 

Rep.  390;  U.  S.  *.  King,  5  McLean  (U.        Mcustuhusetts.  —  Pub.  Stat.  (1882),  c. 

S.)  208.  204,  §  14.  "  j 

1.  B6Mrli*i#B   of  6ofai.^The  desig-        il/fV^iisttlir. -^  How.  Anno.  Stai.  (1882),  \ 

nation  in  the  indictment  of  the  coins,  %  9227.  ' 

alleged  to  have   been  made,  as  coins        Mistissippi.  —  Anno.  Code  (1892),  § 

called  fifty  cent  pieces  and  twenty-five  1098. 

cent  pieces,  instead  of  the  half  dollar        i^i9Vf^»tf.—*  Pen.  Code  (^895),  §  847. 
and  the  <|uaYter  dollar,  by  which  nanws        Nebratka, '^' C^xotp,    Stnt  (i^7).  § 

they  are  called  in  the  act  of  congress,  6815. 

regulating  the  coinage  of  the  country,        Nevada.  —  Gen^  ^t.  (1895),  %  463^-  | 

is  not  a  material  variance,  and  will  not        New  Hampshire,  —  Pub.  Stat  (1890,  j 

support  a  motion  in  arrest  of  judgment,  c.  274,  §  8.  ^ 

U.  S.  V.  Bums,  5  McLean  (U.  S.)  23.        New  Jeriey.-^Qtti,   Stat  (rt^sX  P- 

And  describing  coins  in  the  alternative  1081,  §  180.  , 

form,  as  "  fifty  cent  pieces  or  half  dol-        New  Mexico.  — Comp.  Laws  (1884),  ^ 

lars,"   is   not  objectionable.     U.  S.  v,  794. 
Burns,  5  McLean  (U.  S.)  23.  Okio,  -^Bateto*  Anrtoi  Sltatt-  (i^fh  § 

%.  Or  if  bars,  describing  said  bars,  7099. 
gtving    weight,    fineness    and    device        C^r^-^^w.— -Hiirs  Arfno.  li»#*  (^W 

stamped  thereon.  g  1813. 

8.  /w/jfifcww.— Horner's  Stat.  (1896),  §        Fennsffoania. -^  Fepp.    St    L.    ^^' 

2208.  (1894),  p.  ^138,  §  99.                  ,  ^..  t 

For  similar  statutes  see  as  follows:  Ifhode  If/amf,  ^^  GeA,  Lkv^  (tSgPh  *•• 

Alabama,  —  Crim.    Code    (1896},    §  3«o,  §  7.       ' 

3856.  Tennefiee,-^Co^    (1896),  §§    ^^^ 

Arizona.  —  Pen.  Code  (1887),  §  747.  6619. 

Arkansas.  —Sand.  &  H.  Dig.  (1894),  LTfaA.^Rey,  Stat,  (1898),  §435^* 

^1591-  Vermont,  —  Stat.  ( 1 894),  §  4984- 

California.  —  Pen.  Code  (1897),  §  477.  Virginia,  —  Code  (1887),  §  3735-       ^ 

Colorado,  —  Mills'  Anno.  Stat.  (1891),  Washington,  —  Pen.    Code  (i89f  J,  S 

%  1259.  66.                                                             '^ 

Connecticut, -^  G^n,    Stat.    (1888),    §  Weft  Virginia, --^ Code  {i%f)i),f:  , 

1578.  §3.                                                     '%^ 
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Pasey  aforesaid,  unlawfully  and  feloniousfly,  did  falsely  forge  and 
counterfeit  ten^  pieces  of  coin,  each  piece  i»  t^e  likJMiess  and  simili- 
tude of  the  gold  (or  silvery  coin  of  the  United:  States,  caMed  a  doUar,^ 
and  at  that  time  current  in  the  state  of  Indiana?  with  intent  to 
defraud  some  person  or  persons  to  the  grand  jury  unknown,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Indiana, 

Daniel  Webstery  Prosecuting  Attorney. 

Fonn  No.  6<^593. 
(Precedent  ia  State  v.  Griffin,  id  Vt  1199.) 

[State  of  Vermont^  \ 
Addison  County.    \ 

Be  it  remembered,  that  at  a  County  Court  begun  and  holden  at 
Middlebury^  within  and  for  the  county  of  Addison^  on  th&  Jirst  Tuesday 
of  /une,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty- five y  the  grand  jurors  within  and  for  the  body  o'f  the  county  of 
Addison  aforesaid,  now  here  in  court  duly  impaneled'  and  sworn,  upon 
their  oath  present  that  James  Griffin^  at  Weybridge  in  the  county  of 
Addison  aforesaid,]^  with  intent  the  good  people  of  this  state  and  of 
the  United  States  to  deceive  and  defraud,  with  force  and  arms^  on 
the  tenth  day  of  AprU  a.  d.  i8-{5,  ten  pieces  of  false,  forged  and  coun- 
feit  coin  and  money,  of  pewter,  lead,  tin  and  zinc  and  other  mixed 
metals,  in  the  similitude  of  the  good,  legal  and  current  money  and 
silver  coins  of  the  United  States,  [which  are  current  bylaw  and  usage 
in  this  state,]*  called  ^ ^ half  dollars  "  then  and  there  unlawfully,  and 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat,  tions  thereon.    Peek  v.  State,  2'Humph. 

<z889),  §4459.  (Tenn.)  78.     See  also  0.  S.  v.  Oley»  31 

Wyoming.  —  Rev.  Stat.  (1887),  §  925.  Fed.   Rep.  68;   Stattf  v.  Griffin,  18  Vt. 

InAftJTMirvi&isipro'vnded  that  a  per-  198^ 

son  counterfeiting  coin  "  shall,  il  such  8«  TiiM  Wksa  Onmntk  — Pen  indicu 

offense  be  not  punishable  by  the  laws  ment  upon  a  statute  for  counterfeiting 

cf  the  United  States,  on  conviction,  be  coin  **at  the  time  current  in  this  state 

guilty,"    etc.       Rev.    Stat.    (1BS9),    §  by  law  or  usage'*  must  allege  the  gen- 

3632.  nine    coin   to    be    current    when   the 

1.  HunlMr  orPieoer. —  Where  an  in-  counterfeit  is  made,  for  there  is  no  of- 

dictment  allieg^ed  that  the  accused  **  did  fense  if  the  coin  has  gone  out  of  circu- 

ialsely   make,    forge  and     counterfeit  lation.    State  v.  Shoemaker,  7'  Mo.  177. 

the  silver  coin  of  the  United  States,  to  4.  The  words  enclosed  by  [  ]  will  not 

wit,  the  silver  coin  commonly  known  be  found  in  the  reported  case,  bur  have 

and  called  a  dollar,  and  did   make  in  been  added  to  render  the  form  com- 

the  resemblance  and  similitude  of  the  plete. 

silver  dollar    (a  coin    of  the    United  6.  Allegatioii  of  Onrreney  of  Coin  TTn- 

States),  certain  forged  and  counterfeit  naeesiary. —  It  washeid  that  theallega- 

coins  of  base  metal,  with  intent,"  etc.,  tion  enclosed  by  [  ]  would  by  reasonable 

it  was  held  that  the  failure  to  state  the  intendment  have  reference  to  the  time 

number  of  counterfeit  coins  rendered  of  presenting  the  indictment  instead  of 

the  indictment  insufficient.      U.  S.  v.  the  time  of  committing  the  offense,  and 

Weikel,  8  Mont.  124.  hence  would  be  bad  unless  such  aver- 

S.  Daooiiption  of  Coin.  —  The  indict-  ment  were   wholly  unnecessary    and 

ment  must   particularly   set  forth   the  might  therefore  be  rejected  as  surplus- 

Irind  of  coin  alleged  to  be  counterfeited  age,  which  Was  the  case.     Redfield,  J., 

by  denomination  or  name,  but  it  is  not  said,  **  Neither  the  law  or  usage  of  this 

necessary  to  set  forth  devices  or  inscrip-  state  can~  have  effect  to  create  currency; 
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feloniously  did  forge,  make  and  counterfeit,^  contrary  [to  the  form, 
force  and  effect  of  the  statute  in  such  case  made  and  provided,  atid 
against  the  peace  and  dignity  of  the  state.]' 

• 

Form  No.  6594.* 
The  State  of  Texas 
against 
John  Doe. 
In  the  name  and  by  the  authority  of  the  state  of  Texas. 
The  grand  jurors  for  the  county  oi  Freestone^  state  aforesaid,  duly 
organized  as  such  at  the  October  term,  a.  d.  i895,  of  the  District 
Court  for  said  county,  upon  their  oaths  in  said  court  present;  That 
John  Doe^  on  th^  first  day  of  May^  a.  d.  i8P5,  in  the  county  and  state 
aforesaid,    did  fraudulently,   with  intent  that  the  same  should    be 
passed  in  this  state  and  elsewhere,  make  and  counterfeit  y^/y  coins 
in  the  semblance  of  true  gold  (or  silver)  coins  of  the  denomination  of 
one  dollar^  the  said  counterfeited  coins  having  in  their  composition  a 
less  proportion*  of  the  precious  metal  aforesaid,  of  which  the  true 
coin  intended  to  be  imitated  is  composed,  than  is  contained  in  said 
true  coin,  and  which  said  true  coin,  so  counterfeited  as  aforesaid, 
then  and  there  by  law  and  usage  passed  as  money  in  the  United 
States,  against  the  peace  and  dignity  of  the  state. 

Andrew  Jacksony 
Foreman  of  the  Grand  Jury. 

Form  No.  6595.^ 

Supreme  Court,  Rensselaer  County. 

The  People  of  the  State  of  New  York  ) 

against  > 

fohn  Doe,  ) 

The  grand  jury  of  the  county  of  Rensselaer  by  this  indictment 
accuse  fohn  Doe  of  the  crime  of  forgery  in  the  second  degree,   c<^^' 

and  we  cannot  suppose /hat  the  legisla-  of  the  false  and  not  of  the  tru^    ^^^m 

ture,  in  enacting  the  statute,  had  refer-  the  confusion  of  ideas  arising  only  ^^^. 

ence  to  any  other  currency,  except  the  the  ambiguous  use  of  the  word   **  ^^ 

legal  currency  of  the  United  States.  And  terfeit "  in  two  different  senses, 

in  this  indictment  it  is  alleged  that  the  8.  See  supra^  note  4,  p.  827.             arts. 

coin  was  in   imitation  of  the  current  8.   Texas,  —  Pen.   Code  (189s}*     ^^  * 

money  and  silver  coin  of  the  United  557,  564.                                                      ^^ 

States,  called  half-dollars.    This  is  suf-  4.  Forg«ry  in  thA  flooond  ])egT00«  \Ca\  a 

ficient;    and  the  additional  averment  some  states  the  statute  provides    ^"^^ec- 

that  they  were  current  by  law,  or  usage,  person  is  guilty  of  forgery  in  tt^^    ^^ 

in  this  state  is  only  drawing  a  conclu-  ond  degree  who,  with  intent  tod^^^^i^gj. 

sion  from  the  general  state  of  the  laws  forges  any  gold  or  silver  coin,  ^^^^\gn 

of  this  state  and  the   United  States,  of  the  United  States  or  any  ^^!!f?jin. 

which  will  always  be  judicially  noticed  state,  government  or  country.      ^^^  k 

by  the  court."  Stat.  (1894),  §6692;  N.  Y.  Pen.  C^'f  fif 

1.  The  allegation  that  the  defendant  511  (Birds.   Rev.  Sut.  (1896),  p-^  il^s' 

**  ten  pieces  of  false,  forged  and  coun-  g  5);  N.  Dak.  Rev.  Codes  (1895),  %     i^C 

terfeit  coin,"  etc.,  **  did  forge,  make  and  The  territory  of  Oklahoma  has  »•  f  ^^ 

counterfeit,"  was  held  to  be  not  open  to  lar  statute,  but  does  not  d^^^^^S^A 

the  objection  that  the  defendant  was  the  offense   forgery.     See  Okla-    ^*^**^ 

charged  with  making  coin  in  imitation  (1893),  §  2354. 
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• 

mitted  as  follows:  The  sdX^  John  Doe  on  tht  first  day  oi  June,  a.  d. 
i8P7,  at  the  city  of  Troy^  in  this  county,  did  falsely,  fraudulently  and 
feloniously  make,  forge  and  counterfeit  ten  pieces  of  the  gold  (or  sil- 
ver^ coin  of  the  United  States,  each  of  which  said  pieces  was  called 
a  dollar^  with  intent  to  defraud  some  person  or  persons  to  the  grand 
jury  aforesaid  unknown. 

Benjamin  F.  Butler^ 
District  Attorney  of  the  County  of  Rensselaer. 

b.  MinoFCk)ln. 

Form  No.  6596.> 

{Commencing  as  in  Form  No.  6691^  and  continuing  down  to  *)  unlaw- 
fully and  feloniously  did  falsely  make,  forge  and  counterfeit  (or  ra«j^ 
and  procure  to  be  falsely  made^  forged  and  counterfeited  or  willingly 
aid  and  assist  in  falsely  makings  forging  and  counterfeiting)  five  hundred 
coins,*  in  the  resemblance  and  similitude^  of  the  minor  coinage,^ 
which  had  theretofore  been  coined  at  the  mints  of  the  United  States, 
to  wit,  five  hundred  coins  called  five  (or  three  or  one)  cent  pieces^ 
against  the  peace  (concluding  as  in  Form  No,  5691). 

Form  No.  6597. 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  148,  No.  3.)* 

Franklin  Circuit  Court. 
The  Commonwealth  of  Kentucky  \ 
against  > 

John  Doe.  ) 

The  grand  jury  oi  Franklin  county,  in  the  name  and  by  the  author- 
ity of  Xht  commomvealth  oi  Kentucky,  2lcc\xs^  John  Doe  of  the  crime  of 
counterfeiting,  committed  as  follows,  viz. :  The  said  John  Doe  on  the 
first  day  of  September,  i8P7,  in  the  county  aforesaid,  did  counterfeit 
one  hundred  copper  coins  of  the  United  States,  known  as  one  cent 
pieces,  which  were  then  passing  as  current  money  in  the  commonwealth 
of  Kentucky,  with  intent  to  defraud,  against  the  peace  and  dignity  of 
the  commonwealth  of  Kentucky. 

1.   United  States, --Kev.  Stat.  (1878),  New  Jersey,  ^G^n.    Stat,   (1895),    p. 

§  5458.  1081,  §181. 

8.  See  j«/rfl,  note  2,  p.  825.  Ohio,  —  Bates*  Anno.   Stat.  (1897),  § 

8.  As   to  what  are  minor  coins,  see  7099. 

U.  S.  Rev;  Stat.  (1878),  §  3515.  Oregon.^HWVs  Anno.   Laws  (1892), 

4.  /Centucky. —  SlSit.  (1894),  §  II81.  §  1813. 

Similar  statutes  exist  in  other  states  Pennsylvania.  —  Pepp.    &    L.    Dig. 

as  follows:  (1894)1  P-  1141,  §  »o5- 

ytf/tf^awa.  — Crim.  Code  (1886),  §3856.         Tennessee.  ^Co^e^    (1896),    §§   6614. 
Georgia.  —  3  Code  (1895),  §  235.  6619. 

Nebraska.  —  Comp.   Stat.    (1897),    §         Virginia.— Cod^  (1887),  §  3735. 
6815.  West  Virginia.  —  Code  (1891),  c.  146, 

§3. 
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«.  FOMiCB  Cioin. 

(1) 


Fonn  No.  659S.> 

{Commencing  as  in  Form  No,  6696^  and  coftiimung  doum  io  ^  in  tbe 
resemblance  and  similitude  of  a  foreign  silver  (or  gold)  coin,  to  wit, 
a  silver  (or  gold)  coin  of  the  Domiman  of  Canada  called  a  ten  cent 
piece^  which  was  then  in  actual  use  and  circulation  as  money  within 
the  United  States  (or  which  said  coin  is  by  law  current  in  the  United 
States),^  against  the  peace  (concluding  as  in  Form  No.  6591), 

Fonn  No.  6599. 
(Ala.  Crim.  Code  (1686),  p.  269,  No.  50.^ 

The  State  of  Alabama,  \  ^.      ..  ^^„^    r-  a^        s, om 

Dale  county.  [  ^'''^  ^^^"^  February  term,  i8P7. 

The  grand  jury  of  said  county  charge  that,  before  the  finding  of 
this  indictment,*  yi^A«  Doe  counterfeited  a  silver  coin  of  the  republic 
of  Mexico^  called  a  dollar^  which  was  at  the  time,  by  law,  usage  and 
custom,  current  in  this  state,  against  the  peace  and  dignity  of  the 
state  of  Alabama. 

Daniel  Webster^ 
Solicitor  of  the  third  circuit. 

1.  UniUd  States,  —  Rev.  Stat.  (1878),  not  a  part  of  the  Spanish  milled  dollars 
§  5457.  and  not  a  silver  coin  of  Spain,  made 

2.  Foreign  Coin  Hot  Ciinent  in  the  current  by  law  in  the  United  States, 
TTnited  States.  —  An  indictment  alleging  as  was  then  necessary  under  the  aoth 
that  ^* Joseph  Gardner,  late  of  the  town-  section  of  the  act  of  1825.  U.  S.  v, 
ship  of  Bloomfield,  in  the  county  of  Gardner,  10  Pet.  (U.  S.)  618. 
Essex,  and  in  the  district  of  New  Jersey,  8.  Alabama,  — Crim.  Code  (1886),  ^ 
on  the  i^th  day  oijune,  in  the  year  of  3856. 

our  Lord  iSj^.  with  force  and  arms,  Substantially  the  same  form  is  given 

etc.,  at  the  township  of  Bloomfield,  in  in  Hill's  Anno.  Laws  Oregon  (1892),  p. 

the  county  of  Essex,  in  the  district  of  1004,  No.  17;  Minn.  Stat.  (1894),  ^  7339* 

New  Jersey  aforesaid,  and  within   the  No.    22.     In   Minnesota^   however,  the 

jurisdiction  of  this  court,  did  falsely  crime   is  called  forgery  in  the  second 

and  feloniously  make,  forge  and  coun-  degree.     See  Minn.  Stat.  (1894),  g  6693. 

terfeit  one  hundred  pieces  of  false  and  For  statutes  of  similar  tenor  see  as 

counterfeit  coin,  each  piece  thereof  in  follows: 

the   resemblance  and   similitude  of  a  New  Jersey,  —  Gen.   Stat  (1895)1  ?• 

foreign   coin,    to   wit,  a  silver  coin  of  1081,  §  181. 

Spain  called  a  head  pi  star een,  which  by  North  Carolina.  —  Code  (1883),  §I035> 

law  was  then,  and  still  is,  made  cur-  Virginia. — Code  (1887),  §  3735. 

rent  in  the  United  States  of  America;  Under  the  New  Jersey  statute,  how- 

against  the  form  of  the  statute  of  the  ever,  it  is  not  necessary  that  the  coin 

United  States  of  America  in  such  case  should  at  the  time   be  current  in  the 

made  and  provided,"  and  in  a  second  state. 

count  charged  that  the  accused  *'did  Aiding  and  Airiiting,  —  Where  the  in- 
felon  iously  and  willingly  aid  and  assist  d^ctment  charged  that  the  defendant 
in  falsely  and  feloniously  making,  forg-  **did  feloniously  aid  and  assist  ^^»|>- 
ing  and  counterfeiting  one  hundred  leel  Phelps,  in  making  and  counterfeit- 
pieces  of  false  and  counterfeit  coin,"  \Ti%  fifteen  Freneh  guineas,  one  hundred 
describing  them  as  in  the  first  count,  Spanish  milled  dollars,  and  one  hundred 
was  held  bad  for  the  reason  that  the  pistareens,  of  false  and  base  metal,  in 
coin  described  in  the  indictment  was  likeness    and    imitation    of   the   true 
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(2)  With  Intent  to  Export  %kM%, 

Form  No.  6600.^ 

State  of  Main^, 

Kennebec,  ss.  At  the  Superior  Court,  begun  and  holden  at  Augusta^ 
within  and  for  said  county  of  Kennebec,  on  tht  first  Tuesday  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nituty- 
seven,  the  grand  jurors  for  said  state  upon  their  oath  present  thatyi?^^ 
Doe  of  Augusta,  in  the  county  of  Kennebec,  laborer,  at  Augusta,  in  said 
county  of  Kennebec,  on  the^rx/  day  of  August^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-seven,  with  force  and  arms,  did 
then  and  there  wilfully,  unlawfully  and  feloniously  forge  and  coun- 
terfeit y^/y  gold  (or  silver"^  coins,  each  in  the  resemblance  and  simili- 
tude of  a  true  and  genuine  gold  (or  silver)  coin  of  Great  Britain, 
called  a  sovereign  (or  shilling),  with  intent  then  and  there  to  export 
the  said  false,  forged  and  counterfeit  coins  to  Great  Britain,  and  with 
the  intent  and  for  the  purpose  of  defrauding  the  said  foreign  govern- 
ment and  its  subjects,  against  the  peace  of  said  state,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

Richard  Roe,  Forema 

Daniel  Webster,  County  Attorney. 

d.  Gilding  Coin.* 

Form  No.  660  z.' 

The  State  of  Nebraska,  )  ^^ 
Lancaster  County.  \ 

Of  the  October  term  of  the  District  Court  of  the  second  ]m6xcx3X  dis- 
trict of  the  state  of  Nebraska  within  and  iov  Lancaster  county,  in  said 

coins,"  etc.,  it  was  held  that  the  allega-  Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 

lion  that  defendant  aided  and  assisted  7100. 

was  substantially  the  same  as  that  he  Pennsylvania.  —  Pepp.    &    L.     Dig. 

did  counterfeit.    State  v.  Stutson,  Kirby  (1894),  p.  1139,  §  100. 

(Conn.)  52.  EngUik  Prao^dent.  —  In  Reg.  v,  Tur- 

1.  Maine. — Rev.  Stat.  (1883),  c.  121,  ner,  2  Moody  C.  C.  43,  will  be  found 
55  5.  the  following  indictment,  to  wit: 

See   also   the   following    statutes  of  "  The  jurors  of  our  lady  the  Queen 

similar  tenor,  to  wit:  upon  their  oath  present,  itiSii  Alexander 

Iowa.  — Code  (1897),  §  4868.  Turner,  late  of  the  parish  of  St.  Mary 

Mississippi, — Anno.      Code     (1892),  Maf/elow,  othervr'ise  IVhiUcAapel,  \n  the 

§  1099.  county   of  Middlesex,  and    within    the 

North  Dakota.  —  Rev.    Codes  (1895),  jurisdiction  of  the  said  Court,  laborer, 

§  7429.  on  the  2jth  day  oi  January,  in  the  ist 

Oklahoma.  — Stat.  (1893),  §  2355.  year  of  the  reign  of  our  sovereign  Lady 

2.  Mutilating  Coia.  —  For  a  statute  Victoria,  by  the  grace  of  God,  of  the 
punishing  the  defacing,  mutilating,  im- *  United  Kingdom  of  Great  Britain  and 
pairing,  diminishing,  falsifying,  scaling  Ireland,  Queen,  Defender  of  the  Faith, 
or  lightening  of  coin  see  U.  S.  Rev.  with  force  and  arms,  at  the  parish 
Stat.  (1S7S),  §  5459.  aforesaid,  and  within  the  jurisdiction  of 

8.  Nebraska.  —  Comp.  Slat.  (1897),  §     the  said    Court,    three    pieces    of    the 

6816.  Queen's  current  silver  coin  called  six- 

Similar  statutes  exist  in  the  follow-    pences,  then  and  there  feloniously  did 

ing  states,  to  wit:  gild  with  materials  capable  of  produc- 
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^tate,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  mndy* 
^evefty  the  grand  jurors,  chosen,  selected  and  sworn,  in  and  for  the 
county  of  Lancaster^  in  the  name  and  by  the  authority  of  the  state  of 
Nebraska^  upon  their  oaths  present  thzX/ohnDoe^  late  of  the  county 
aforesaid,  on  the  first  day  of  August ^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  f««^/y-j«^^«,  in  the  cownty  ol Lancaster^ 
and  state  of  Nebraska  aforesaid,  then  and  there  being,  did  unlawfully, 
wilfully  and  feloniously  *  gild  a  large  number,  to  wit,  y^/y  silver  coins, 
then  currently  passing  in  the  said  stditt  ol  Nebraska^  cdXltdi  quarter 
dollars^  thtrtby  giving  to  each  of  said  silver  coins  the  appearance  of  a 
certain  gold  coin  of  the  United  States,  to  wit,  of  a  half  eagle  {or other 
^oldcoin^  naming  it^  then  passing  in  the  state  of  Nebraska)^  with  intent  to 
injure  and  defraud,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Nebraska. 

Daniel  Webster,  County  Attorney. 

e.  Tokens  in  Resemblance  of  Coin. 

Form  No.  6603J 

(jCommencing  as  in  Form  No.  6591^  and  continuing  down  to  *)  unlaw- 
fully and  feloniously  did  make  (or  cause  to  be  made)  ten  certain  coins 
of  gold  (or  silver)^  of  original  design  and  intended  for  the  use  and 
purpose  of  current  money,  the  said  coins  then  and  there  being  coins 
not  authorized  by  law,  and  he,  the  said  John  Doe,  not  being  then  and 
there  authorized  by  law  to  make  the  same,  against  the  peace  {conr 
eluding  cts  in  Form  No.  6591). 

2.  Paper  Money. 

Form  No.  6603.* 
(jCommencing  as  in  Form  No.  6591,  and  continuing  down  to  *)  unlaw- 

ing  the  color  of  gold,  with  intent   to  KotM  of  Foreign  Bank.  — For  statute 

make    the  same    resemble    and  pass  prohibiting  the   counterfeiting  of  the 

for  the  Queen's  current  gold  coin  called  notes  of  any  bank  or  other  corporation 

half -sovereigns  y  against  the  form,  etc.,  of  a  foreign  country  see  23  U.  S.  Stat, 

and  against  the  peace  of  our  said  lady  at  Large,  p.  22,  c.  52,  §  3. 

the  Queen,  her  crown  and  dignity."  An  indictment  alleging  that  dcfcnd- 

1.  United  States.  —  Rev.  Stat.  (1878),  ant,  on  a  day  named,    *' caused  lo  be 
§5461.  printed  Mr^^  certain  impressions,  each 

For  a  statute  prohibiting  the  making  in  the  likeness  of  a  certain  part,  to  wit, 

of  any  coin,  card,  token  or  device  in  theface,  except  the  signatures  and  num- 

metal,  or  its  compounds,  intended   to  bers,  of  a  genuine  treasury  note  of  the 

be  used  as  money  in  place  of  any  of  denomination    of    200    mtlreis  of  the 

the  minor  coins  see  U.  S.  Rev.  Stat,  empire  of  ^ra«V,  with  intent  to  defraud 

(1878),  §  5462.  said  empire,  and  other  parties  to  the 

2.  United  States,— Kev.  Stat.  (1878),  grand  jurors   unknown,"  charges  an 
§§  5414,  5413.  ofifense   under  this  statute.    U.  S.  v. 

See  also  U.  S.  Rev.    Stat.  (1878),  §    While,  25  Fed.  Rep.  716.    Sec  also  U. 
5415,  which  prohibits  the  counterfeiting    S.  v.  Arjona,  zso  U.  S.  482. 
of  notes  issued  by  any  banking  asso- 
ciation. 
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fully  and  felonioosly,  with  intent  to  defraud,^  did  falsely  m 
forge  and  counterfeit  a  certain  obligation  and  security  of  the  Un 
States,  to  wit,  a  treasury  note  of  the  denomination  ot  fifty  dollars, 
tenor  of  which  said  false,  forged  and  counterfeited  treasury  not 
as  follows,  to  wil  (Here  set  out  a  copy  of  the  note),  against  the  p( 
ifoitcluding  as  in  Form  No.  6691'). 

Farm  Ko.  64 04  * 

Commonwealth  of  Massachusetts,  1 
County  of  Hampshire.  \ 

At  the  Superior  Court,  begun  and  holden  at  Northampton,  wi 
and  for  the  county  of  Hampshire,  on  the  second  Monday  of  Septem 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  mnety-st 
.  The  jurors  for  the  commonwealth  of  Massachusetts,  upon  their  o 
present  that  John  Doe,  late  of  Williamsburg,  in  the  county  of  H(^ 
shire  aforesaid,  on  the_^ri/  day  ai  July,  in  the  year  of  our  Lord 
thousand  eight  hundred  and  ninety-seven,  at  Williamsburg  in 
county  aforesaid,  did  falsely  make,  forge  and  counterfeit  a  cer 
bank  bill  purporting  to  be  payable  to  the  bearer  thereof,  and  tc 
signed  in  behalf  of  the  president,  directors  and  company  of 
Hampshire  County  Bank,  the  same  being  an  incorporated  bani 
company  by  law  licensed  and  authorized  as  a  bank  within  this  > 
monwealth,  which  said  forged  and  counterfeited  bank  bill  is  of 


1.  Il  \s  sufficient  to  charge  a.n  intent 
to  defraud  in  the  g-eneral  language  of 
the  statute,  without  setting  forth  the 
name  of  any  person  intended  to  be 
defrauded.       U.   S.   v.   Jolly,  37   Fed. 

fl.  Mastachuittts.  —  Pub.  Sui.  (18S3), 


s  exist  in  other  states 


•■■^,\  . 

as  follows: 

Alaiiinta.—  Ciim.  Code  (1S86).  §  3851. 

AHioiia.  —  Pen.  Code  (1887),  §  740. 

Cafi/irrma.  — Pen.  Code  (1897),  §  470. 

Ctlar-itde.  —  Mills'  Anno.  Stat.  (iSgt), 
I  "58. 

Dtla-aare.  —  Rev,  Slat.  (1893).  c.  139, 
P-949- 

Flerida.  —  Rev.  Stat.  {1892),  g  2485, 

/itaHe.^Rtv.  Stat.  (1887),  §  7028. 

Illinois.  —  Starr  &  C.  Anno.  Swt. 
<l89e).  p.  1386,  par.  393. 

Indiana.  —  Horner's   SUL   (1896),  g 

/owa.  —  Code  (1897),  §  4856. 
Maine.  —  Rev.  Stat.  (i883>,  c.  rat,  g  a. 
Maryland.  —  Pub.  Gen.  Laws  (1888), 
p.  471.  %  37. 
jVicAj^w.  —  How.  Anno.  Stat.  (1883), 

Minnesota.  —  Stat.  (1894),  §  6600. 
Montana.  —  Pen.  Code  (1895).  §  840. 
Ntiraska.  —  Comp.   Stat.    (1897),   § 
■6810. 

5  E.  o(F.  P.  — 53.  8 


Nevada.  —  Gen.  Stat.  <lS8s),  g  4< 

/few  Hampshire,  —  Pub,  Stat,  (i: 
c.  374.  %  4- 

Neai  Mexico. — Coinp,  Laws  (il 
§785. 

New  York.  —  Pen.  Code,  g  509. 

North  Carolina.  —Code  (1S83).  §  1 

Ohio.  ~  Bates'  Antto.  Stat,  (il 
§7091. 

0«,pm,— Hill's  Anno.  LawsdSg 

Pennsylvania.  —  Pepp.     &    L. 
(1894),  p.  II41,  §  107. 

Texas.  —  Pen.  Code  (1695),  arts. 
531- 

WU*.  — Rev.  Slat.  (1898).  I  4343. 

Vermont.  —  Sut.  (1894),  g  4980, 

WiseoHsin.  —  Sanb.  &  B.  Anno. ! 
{1889).  g44S4- 

Wyoming.  — ^KM.  Stat.  (1887).  g 

See   also   the   following   statute: 

Arkansas.  —  Sand.  &  H.  Dig.  (i: 
§'596. 

A-ffl/Kciy.— Stat.  (1894).  g  1189. 

Afiitiiiippi.  —  Anno.  Code  (1S9: 
logS. 

Missouri.  —  Rev.  Stat.  (1889),  §  3 
IVashingtoH.  —   Ballinger's      Ai 
Codes  &  Stat.  (1897),  g  7tiB. 

West  Virginia.  —  C6de  (1891),  c. 
§3- 
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purport  and  effect  following:  {Here  iniertan  exact  copy  of  the  biH^  in 
words  andfigures\^  with  intent  the  said  president,  directors  and  com- 
pany of  the  said  Hampshire  County  Bank  to  injure  and  defraud, 
against  the  peace  of  said  commonwealihy  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

Daniel  Webstery  District  Attorney 

II.  UTTBRINO  AMD  PASSINO  COUNTERFEIT  MOHET. 

1.  Coin." 

i 

a.  Generally. 

1.  Where  an  indictment  for  counter-  New  Hampshire,  —  Pub.  Stat  (1891X 

feiting  a  bank  bill  alleges  that  the  bill  c.  274^  §9. 

was  *•  in  the  words  and  figures  follow-  New  Jersey,  — Gen.    Stat.  (1895),  p. 

ing"  or  "of  the   tenor  following,"  a  108 1,  §  180. 

strict  recital  is  necessary,  but  the  num-  New  Mexico,  —  Comp.    Laws  (1B84), 

ber  of  the  bill,  and  the  figures  on  the  §  795. 

margin,  or  the  words  at  the  top,  ex-  New  York.  —  Pen.  Code,  §  521. 

pressing  its  amount,  are  not  parts  of  the  North  Dakota.  —  Rev.   Codes  (1895X 

bill  and  need  not  be  set  out.     Com.  v,  %  7438. 

Bailey,  I  Mass,  62;  Com.  r.  Stevens,  I  Ohio, — Bates'    Anno.    Stat   (i897)t 

Mass.  203.  §  7099. 

8.  Bequisitit  of  I]idietmiBt---0«iiaral]j.  Oregon.  -^  HiU*a  Anno.  Laws  (1892), 

— For  the  formal  parts  of  an  indictment  §  1814. 

in  a  particular  jurisdiction  consult  the  Pennsyivania.  —  Pepp.    &   L.    Dig. 

title  Indictments.  (1894).  p.  1140,  §  103. 

For  itatutM  relating  to  the  offense  of  Rhode  Island,  —  Gen.  Laws  (i896)b  O 

uttering  counterfeit  coins  see  as  fol-  t8o,  §8. 

lows:  Tennessee,  —  Code  (U96),  g  6616. 

Alabama,  —  Crim.  Code (1886),  g 3856.  Texas,  —  Pen.  Code  (1895),  art  S^** 

Aritcna,  —  Pen.  Code  (1887),  §  747.  Utah.  —  Rev.  Stat  (1898),  §4350. 

Arkansas, -SBXi^,  &  H.  Dig.  (1894),  Vermont,  —  SleX.  (1894).  §4984. 

§  1591.  Virginia,  —  Code  (1887),  S  3735- 

California,  —  Pen.  Code  (1897),  §  477.  West  Virginia.  —  Code  (1891),  c  i^^t 

Colorado, —  lAxWs*  Anno.  Sut  (1891),  §3. 

g  1259.  IViseonsin,  —  Sanb.  &  B.  Anno.  Stat 

Connecticut,  —  Gen.  Stat.  (1888),  §1578.  (1889),  §  4460. 

Georgia.  —  3  Code  (1895),  §  235.  Wyoming.  —  Rev.  Sut  (1887),  89^5- 

Idaho.  —  Rev.  Stat.  (1887),  §  7035.  United    States,  —  Rev.    Stat.   (1878X 

Illinois.  —  Starr    &    C.    Anno.    Stat.  %  5457. 

(1896),  p.  1287,  par.  228.  Pa«  and  Vtter.  —  Where  an  indict* 

Indiana.   —   Horner's    Sut.    (1896),  ment  charged  that  the  defendant  did 

§2210.  ** utter  and   pass"  certain  counterfeit 

Iowa,  ^  Code  (1897),  §  4862.  coins,  and  the  words  used  in  the  stat- 

.  '  Kansas,  —  Gen.  Stat.  (I889),  g  2268.  ute  were  "  put*  off,"  it  was  held  that 

AV«/i«f>tv.  —  Stat  (1894),  §  1181.  the  language  of   the  indictment  was 

iV/<iiff^.-^  Rev.  Sut  (1883),  c.  121,  §3.  substantially  the  same  as  that  of  the 

Massachusetts,  —  Pub.  Stat  (1882),  c  statute.     Buckley   v.  State,  a  Greene 

204,815.  (Iowa)  162. 

Minnesota,  —  Stat  (1894),  g  6702.  To  Whom  Vtttftd.  —  The  name  of  the 

Mississippi,  —  Anno.    Code     (i89t),  person  to  whom   counterfeit  coin  was 

gfiii.  passed  should  be  set  forth  with  ccr- 

Missouri,  —  Rev.  Sut.  (1889),  g  3646.  tainty   in   the  indictment,  unless  the 

Montana.  —  Pen.  Code  (1895),  g  847.  name    is    unknown,    and    if  w  t^*^ 

Nebraika.^Com^.    Stat    (1897),  g  fact  should  be  sutedk    Gabe  v.  State, 

6815.  6    Ark.   540;    Rouae   V,   State,  4  ^ 

Nevada, --G^Ti,  Stat  (1885),  g4638.  136;  Gentry  v.  Sute,  6  Ga.  50318*^ 

884  Volumes* 


6606.                          COUNTERFEITING.  6606. 

ley  V,  State,  2  Greene  (Iowa)  162;  U.  called  a  California  five  dollar  gold pifc€\ 
S.  V,  Bejandio,  i  Woods  (U.  S.)  294.  and  the  a/oresaid  piece  of  forged 
Daioription  of  Ooin — Generally, — The  and  counterfeit  money  and  coin  the 
indictment  must  particularly  set  forth  said  Bond  did  then  and  there  utter  and 
the  kind  of  coin  alleged  to  be  counter-  pass  in  payment  as  true  to  one  Nancy 
felted,  that  is  to  say,  the  denomination  W,  Fairbanks  with  intent  her,  the  said 
or  name,  as  dollar,  half  dollar  or  dime,  Nancy  JV.  Fairbanks,  to  cheat,  injure 
but  the  place  of  coinage  and  date  are  and  defraud;  he,  the  said  Bond,  then 
immaterial.  To  aver  counterfeit  coin  and  there  well  knowing  the  aforesaid 
to  be  in  the  likeness  of  silver  coin  cur-  piece  of  money  and  coin  to  be  false, 
rent  in  the  commonwealth  is  insuffi-  forged  and  counterfeit;  against  the 
cient.  Com.  v.  Stearns,  10  Met.  (Mass.)  peace  of  said  commonwealth,  and  con- 
258;  Peek  V.  State,  2  Humph.  (Tenn.)  trary  to  the  form  of  the  statute  in  such 
78.  See  also  Gabe  v.  State,  6  Ark.  540;  case  made  and  provided,"  the  defend- 
Gentryv.  State,  6  Ga.  503;  State  t/.  Shoe-  ant's  exceptions  to  a  verdict  of  guilty 
maker,  7  Mo.  177;  State  v,  Beeler,  i  were  sustained  on  the  ground  that  gold 
Brev.  (S.  Car.)  482;  U.  S.  v,  Bejandio,  coins  not  issued  by  authority  of  con- 
I  Woods  (U.  S.)  294.  gress,  nor  of  any  foreign  government. 
Insufficient  Description,  —  In  Com.  v.  although  in  circulation,  are  not  **  gold 
Fields,  5  Ky.  L.  Rep.  610,  it  was  held  coins  current  by  law  or  usage,'*  the 
that  the  averment  **  a  counterfeit  coin  uttering  of  which  is  prohibited.  Com, 
of  the  half-dollar  denomination,  resem-  v.  Bond,  i  Gray  (Mass.)  564. 
bling  the  coin  commonly  called  half  Contradictory  Allegations,  —  An  in- 
dollar  of  the  United  States  of  America,'*  dictment  charging  that  the  defendant 
was  not  a  sufficient  description  of  the  '*  one  piece  of  false  and  counterfeit 
coin.  money  and  silver  coin,  made  and 
Where  an  indictment  for  passing  counterfeited  in  imitation  and  similitude 
counterfeit  coin  described  the  coin  as  of  a  piece  of  good,  legal  and  current 
**a  ten  dollar  gold  coin,"  but  failed  to  moneyand  silver  coin  of  this  state, called 
state  what  government  issued  such  a  Mexican  dollar,  of  the  value  of  one 
coin,  or  by  what  authority  or  when  it  dollar,  at  that  time  current  within  this 
was  issued,  it  was  held  that  there  was  state  by  law  and  usage,  and  in  actual 
nothing  averred  by  which  the  coin  use  and  circulation  within  this  state, 
could  be  identi^ed  and  that  the  descrip-  then  and  there,  feloniously  did  offer 
tion  was  insufficient.  Waller  v.  Com.,  and  attempt  to  pass,  utter  and  publish 
97  Ky.  509.  as  true,  to  one  B.  P,  Franklin,  with  in- 
Time  When  Current  —  Generally. — ^The  tent  then  and  there  him,  the  said  Frank- 
time  when  the  genuine  coin  was  cur-  lin,  to  defraud,  he,  the  said  defendant, 
rent  should  be  alleged  when  required  at  the  time  when  he  so  offered  and  at- 
by  statute.  Nicholson  v.  State,  18  tempted  to  pass  as  true  said  false  and 
Ala.  531;  Waller  v.  Com.,  97  Ky.  509.  counterfeit  money  and  silver  coin. 
But  may  be  omitted  where  the  statute  then  and  there  well  knowing  the 
does  not  require  it.  and  if  made  .may  same  to  be  false  and  counterfeit, 
be  rejected  as  surplusage.  Smith  v.  against  the  form,"  etc.,  was  held  de- 
State,  8  Ohio  295.  fective  in  that  the  averment  that  the 
Suffi^ent Averment.  —  An  indictment  counterfeit  coin  was  a  "piece  of  good, 
charging  that  the  defendant  uttered,  in  legal  and  current  money  and  silver 
payment, counterfeit  coins,  "  made  and  coin  of  the  state  of  Missouri"  is  con- 
counterfeited  to  the  likeness  and  simili-  tradictory  and  repugnant  to  the  subse- 
tude  of  the  good,  true  and  current  quent  averment  that  the  coin  is  a 
money  and  silver  coin,  currently  pass-  '*  Mexican  dollar,  current  within  this 
ing  in  this  state,  called  ^Spanish  doU  state  by  law  and  usage."  State  v. 
lars*''  is  good,  but  must  be  supported  Shoemaker,  7  Mo.  177. 
by  proof  that  such  coins  were  current.  The  intent  to  defrand  should  be  alleged 
Fight  V,  State,  7  Ohio,  pt.  i,  181.  when  the  statute  requires  it.  And  in 
Insufficient  Averment.  — Where  an  in-  South  Carolina  it  has  been  held  that 
dictment  alleged  that  the  defendant  an  indictment  for  passing  counterfeit 
**  had  in  his  custody  and  possession  a  coin  must  charge  it  with  an  intent  to 
certain  piece  of  false  money  and  coin,  defraud  some  particular  person.  State 
forged  and  counterfeit  to  the  simili-  v,  Odel,  3  Brev.  (S.  Car.)  552. 
tttde  and  likeness  of  a  certain  good  gold  Sdenter.  —  The  indictment  should 
money  and  coin  current  in  said  common-  contain  an  averment  of  scienter.  Gabe 
wealth  by  the  usages  thereof  as  money,  v.  State,  6  Ark.  540;  Gentry  v.  State,  6 
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6.B06.  COUNTERFEITING.  6608: 

Form  No.  i66o5.* 

{Commencing  as  in  Form  No.  6691^  and  continuing  dawn  to  *)  know- 
ingly, unlawfully  and  feloniously  did  pass,  utter  and  publish  a  certain 
false,  forged  and  counterfeit  gold  (or  silver)  coin,  in  the  resemblance 
and  similitude  of  a  gold  (or  silver)  coin  called  an  eagle  (or  dollar)^ 
coined  and  stamped  at  the  mints  of  the  United  States,  with  intent  to 
defraud  one  Richard  Roe^^  he,  the  said  John  Doe^  then  and  there 
well  knowing  the  said  coin  to  be  false,  forged  and  counterfeit,  against 
the  peace  {concluding  as  in  Form  No.  6691). 

V    Form  No.  6  6  o  6  • 

(Precedent  In  Gabe  v.  State,  6  Ark.  540.)' 

\ State  of  Arkansas  '\ 

against  >  Fulaski Circuit  Court.'\^ 

William  GabCy  alias  Santa  Anna.  J 

The  grand  jurors  for  the  State  oi  Arkansas ^  duly  returned  [impan- 
eled, sworn  and  charged  as  such  in  the  name  and  by  the  authority 
of  the  State  of  Arkansas^  upon  their  oaths]*  present  that  William 
Gabe^  alias  Santa  Anna ^  late  of  [said  county  of -^w/flj>^/,]*  on  the  ninth 
day  of  September^  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty 'five  ^  in  the  county  of  Pulaski  aforesaid,  one  piece  of  base 
and  adulterated*  coin,  in  imitation  of  and  resembling  a  piece  of  the 
gold  com  which  then  and  there  was,  and  now  is,  current  by  law  in 
this  State,  called  a,  gold  eagle,  and  otherwise  commonly  known  as  a  ten 
dollar  gold  piece,  feloniously  and  fraudulently  did  pass  to  one  Eli 
Clemens,^  he,  the  said  William  Gabe,- alms  Santa  Anna,  at  the  time  he 
so  passed  the  said  piece  of  base  and  adulterated  coin,  then  and  there 
well  knowing  the  same  to  be  base  and  adulterated,  false  and  counter- 
feit, contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided,  and  against  the  peace  and  dignity  of  the  State  of  Arkansas, 

[Daniel  Webster,  Prosecuting  Attorney.]* 

Oa.    503;   State  v.   Shoemaker,  7   Mo.  require  both  averments  to  be  made  is 

177;  State  V.  Beeler,  i  Brev.  (S.  Car.)  requiring  too  much  particularity.    U.S. 

482;  Peek  V.  State,  2  Humph.  (Tenn.)  v.  Bejandio,  i  Woods  lU.  S.)  294. 

78.  3.  For  the  present  statute  in  Arkan- 

1.  United  States.  —  Rev.  Stat.  (1878),  sas  see  supra,  note  2,  p.  834. 

■§    5457-      See   also  supra^   note   2,  p.  4.  The  words  enclosed  by  [  ]  will  not 

^34.  be  found  in  the  reported  case,  but  have 

2.  To  Whom  T)[ttered  —  Intent  to  Do-  been  added  to  render  the  form  com- 
fraud.  —  Where  an  indictment  contained  plete. 

three  counts,  one  of  which  charged  the        5.  It  was  held  in  this  case  that  the 

defendant  with  uttering  and  passing  a  words  *'base*'  and   '*  adulterated,'*  in 

counterfeit  coin  with  intent  to  defraud  common  parlance,  signified   the  same 

one  Robert  Harris,  and  the  other  two  thing,  and  that  there  is  no  repugnancy 

with  uttering,  etc.,  with  intent  to  de-  in  charging  in  the  indictment  that  the 

fraud  some  person  or  persons  to  the  defendant   passed   one    piece  of  base 

grand  jury  unknown,  it  was  held  that  "and"  adulterated  coin, 
the  averment  of  intent  to  defraud  some        6.  It  was  held  in  this  case  that  the 

person  or  persons,  which  is  required  in  allegation  that  the  coin  was  passed  to 

an  indictment  under  the  United  Stales  a  particular  person  is  material,  and  the 

statute,  is  a  substitute  for  an  averment  christian  name  of  such  person  musH  be 

specifying  the  name  of  the  person  to  proved  as  charged, 
-whom  the  coin  was  passed,  and  that  to 
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6607.  COUNTERFEITING.  6608* 

Form  No.  6607. 

Precedent  in  McKinley  v.  State,  8  Humph.  (Tenn.)  73.)* 

The  grand  jurors  for  the  State  of  Tennessee  elected,  impaneled, 
sworn  and  charged  to  inquire  for  the  body  of  the  county  oi  Jackson; 
in  the  State  of  Tennessee^  upon  their  oath  present  that^  Eliza 
McKinley y  spinster ^  on  Wi^  first  day  of  October^  eighteen  hundred  and 
forty-siXy  with  force  and  arms  in  the  county  of  Jackson^  in  the  State 
of  Tennessee^  four  pieces  of  false,  base,  forged,  adulterated  and 
counterfeit  coin,  made  and  counterfeited  to  the  likeness  and  in 
imitation  of  the  good,  legal  and  current  silver  coin,  then  and  there 
current  in  the  State  of  Tennessee^  called  dollars^  as  and  for  such  pieces 
of  the  good,  legal  and  current  coin  of  the  State  of  Tennessee^  called 
dollars^  then  and  there  deceitfully  and  fraudulently  did  utter,  tender 
and  pass  to  one  William  Goodall.  She,  the  said  Eliza  McKinley^  at 
the  time  she  so  uttered,  tendered  and  passed  the  said  four  pieces  of 
base,  false,  adulterated  and  counterfeit  coin,  well  knowing  the  same 
to  be  false,  base,  adulterated  and  counterfeit,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State. 

[  West  H,  Humphreys^  Attorney  General.  ]* 

b.  Foreign  Coin. 

Form  No.  6608. 

(Precedent  in  Gentry  v.  State,  6  Ga.  504.)* 

Georgia^  Cass  County: 
The  Grand  Jurors  [chosen,  selected  and  sworn  for  the  county  of 

1.  See  also  the  second  count  in  Peek  base  and  adulterated,  and  counterfeit, 

V,  State,  2  Humph.  (Tenn.)  79,  which  against  the  form  of  the  statute  in  such 

was  held  sufficient  and  was  as  follows:  case  made  and  provided,  and  against 

*'And   the    grand  jurors  aforesaid,  the  peace  and  dignity  of  the  state." 

upon  their  oaths  aforesaid,  do  further  See  also  list  of  statutes  supra^  note 

present  that  the  aforesaid/rtw^'j  Peek^  2,  p.  834. 

yeoman^   afterwards,  to  wit,  on  the  rst  2.  The  words  and  figures  enclosed  by 

day  of  February^  i^jS,  with  force  and  [  ]   will   not  be  found  in  the  reported 

arms,  in   the  county  of  Overton^  in  the  case,  but  have  been  added  to  render  the 

state  of  Tennessee^  fif^y  pieces  of  false,  form  complete. 

fraudulent,  counterfeit,  base  and  adul-  3.  This  indictment,  though  sufficient 

terated  coin  to  the  likeness  and  simili-  in  form,   was  held  insufficient  for  the 

tude  of  the  good,   legal  and    current  reason  that  the  word  "that"  was  in- 

money  and  silver  coin,  current  in  the  serted  after  the  word  **  present"  by  way 

state  of  Tenntssee^  called  dollars^  as  and  of  amendment,  and  the  record  failed  to 

for  pieces  of  such  good  legal  and  cur-  disclose  that  the  amendment  was  made 

rent  money  and  silver  coin,  called  dol-  by  the  grand  jury. 

larsy   then   and    there    did    deceitfully  4.  This  form  was  drawn  under  a  stat- 

utter,  tender  and  pass  to  one  Edward  ute  identical  with  that  now  in  force,  to 

N,    Cullom;  he,    the   said  James  Peek^  wit,  3  Ga.  Code  (1895),  §  235.     See  also 

yeoman^  at  the  time  he  so  uttered,  ten-  list  of  statutes  cited   supra^  note  2,  p. 

dered  and  passed  the  said  fifty  pieces  834. 

of  false,  fraudulent,  base  and  counter-  Preoadant. —  In  Kirk  v.  Com.,  9  Leigh 

feit  money  and  coin,  well  knowing  the  (Va.)  627,   the  indictment,  which  was 

same  to  be  false,  fraudulent,  forged,  sufficient,  charged  the  offense  as   foU 
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6609.  COUNTERFEITING,  6609. 

Cass^  to  wit  (naming  ilum)],^  in  the  nafne  and  behalf  of  the  citizens 
of  Georgia^  charge  and  accuse  John  Gentry  with  the  offense  of  fraudu- 
lently and  falsely  tendering  in  payment  a  base  coin,  knowing  the 
same  to  be  base;  for  that  the  S3X^  John  Gentry^  on  the  12th  Febru- 
ary^  i8^,  in  the  county  aforesaid,  did  tender  to  one  Arthur  Haire, 
oru  piece  of  base  coin,  made  and  counterfeited  to  the  likeness  and 
similitude  of  good   legal  and  current  silver  coin,  called  a  Spanish 
dollar^  knpwing  the  same  to  be  base,  contrary  to  the  laws  of  said 
state,  the  good  order,  peace  and  dignity  thereof;,  and  the  Jurors 
aforesaid,  in  the  name  and  behalf  of  the  citizens  of  Georgia^  farther 
charge  the  said  John  Gentry  with  having  committed  the  offense  of 
falsely  and   fraudulently  uttering  a  counterfeit  and  forged  coin^ 
knowing  the  same  to  be  counterfeit  and  forged;  for  that  the  said 
John  Gentry^  on  the  12th  day  of  February^  i8^,  in  the  county  and 
state  aforesaid,  one  piece  of  base  and  counterfeit  money,  made  and 
counterfeited  to  the  likeness  and  similitude  of  legal  and  current  siiver' 
coin  called  a  dollar ^^  did  falsely  and  fraudulently  utter  and  tender 3 
the  said  counterfeit  dollar,  knowing  the  same  to  be  counterfeit,  con- 
trary to  the  laws  of  said  state,  the  good  order,  peace  and  dignity 
thereof. 

[Superior  Court.  )  J,  Milner^  Solicitor  General. 

February  Term,  A.  D.  i8^.  )  Arthur  Haire^  Prosecutor.]* 

Ct  Gilded  Coin. 

Form  No.  6609.^ 

{Commencing  as  in  Form  No,  6601^  and  continuing  down  to  *)  pass  to 
one  Richard  Roe^  two  silver  coins,  currently  passing  in  this  state, 

lows,  to  wit:     **  That  James  Kirk^  on  dering  in  payment,  it  was  not  ncccs- 

the  joth  of  March,  i8f<P,  at  the  county  sary  to  state  the  person  to  whona  ^* 

of  Cabell,  feloniously  did  pass  to  one  counterfeit  money  was  uttered.  . 

Afy   Williams    a    certain     counterfeit,        4u  Nebraska, — Comp.  Stat.  ([897)>  § 

forged  and  base  coin,  of  the  likeness  6816. 

and  simiHtude  of  the  Mexican  coin  and        See  also  supra^  note  2,  p.  834. 
money  called  a  dollar,  current  within        Preoedent.  —  In   Wilson  v,  St^-^®*.  ^ 

the  commonwealth  of  Virginia  a&  and  for  Wis.  184,  the  second  count  of  tl*®  **' 

a  dollar,  with  intention  to  injure  and  dictment   which   was   drawn   utt<^^^  J 

defraud  the  said  Aly  Williams,  he  the  statute    prohibiting  the    passing     ^'jj 

s2Ad James  Kirk,  at  the  time  he  so  afore-  uttering  of  counterfeit  money,  c^^^j  ^ 

said   passed   the  said   base  coin,  we^ll  the    passing    and    uttering  of    ^^*^^ 

knowing  the  same  to  be  false,  forged  coins  as  follows:  . 

and  counterfeit,  contrary  to  the  form        *' That  the  said />av/</  Wilson,  ^^^  !?- 

of  the  statute."  i^th   day    of   September,    \%s^-  ^^        •« 

1.  The  words  and  figures  enclosed  by  county  of  Grant  aforesaid,  one  c^*^** 
[  ]  will  not  be  found  in   the   reported  piece  of  false  and  counterfeit  03 ^"^S  a 
case,   but  have  been  added  to  render  made  of  base  metal  and  colored  "^      ^f 
the  form  complete.  certain  wash,  producing  the  co^^*^  ^f 

2.  Current  Coin.  — It  was  held  that  it  gold,  to  the  likeness  and  similiti^^^^^ 
was  sufficiently  stated  that  the  coin  was  a  piece   of  good,   lawful  and  ctx^'^^j 
passing  or  in  circulation  in  the  state  gold   money  and  coin  of  ;he  ^^'IL^ 
without  stating  whether  the  coin  was  States,   called  a  quarter-eagle,  a^        ^\, 
foreign  or  domestic.  for  a  piece  of  good,  lawful  and  ci**'^^^^ 

8.  To  Whom  Uttered.  —  It  was  held  gold  money  and  coin  of  the  1^'l^^S'- 
that,  as  the  second  count  charged  the  States,  called  a  quartfr-^agle,  u*^^,t- 
offense  of  uttering  and  not  that  of  ten-    fully,  unjustly  and  deceitfully  di^ 
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6«10.  COUNTERFMITJNQ.  6611. 

called  quarter  dollars^  which  said  silver  coins  were  then  and  there 
gilded  and  had  the  appearance  of  gold  coins  of  the  United  States, 
currently  passing  in  this  state,  to  wit,  quarter  eagles^  with  intent  to 
injure  and  defraud  the  said  Richard Roe^  he  the  said  John  Doe  then 
and  there  knowing  the  said  coins  to  be  gilded  as  aforesaid  and  not 
genuine  gold  coins,  contrary  to  the  form  of  the  statute  (concluding  as 
in  Form  No,  6601). 

<L  Bringing  Ck)in  into  the  United  States  with  Intent  to  Defraud* 

Form  No.  66  zo.^ 

{Commencing  as  in  Form  No,  6591^  and  continuing  down  to  *)  know- 
ingly, unlawfully  and  feloniously  did  bring  into  the  United  States 
from  Toronto^  in  the  province  of  Ontario^  a  large  number,  to  wit, 
one  hundred  false,  forged  and  counterfeit  coins,  each  in  the  resem- 
blance and  similitude  of  a  silver  (or  ^^A/")  coin,  coined  and  stamped 
at  the  mints  of  the  United  States,  called  a  </<7//ar,  with  intent  to 
defraud  some  person  or  persons  to  the  grand  jury  unknown,  he  the 
saidyiE7A/i  Doe  then  and  there  well  knowing  the  said  coins  to  be  false, 
forged  and  counterfeit,  against  the  peace  {concluding  as  in  Form  No. 
6591), 

2.  Paper  Money.' 
a.  Generally. 

ter  and  pay  to  one  Amos  Chase,  he,  the  Io7va,  —  Code  (1897),  §  4858. 

said  Wilson^  well  knowing,"  etc.     This  Kansas,  —  Gen.  Stat.  (1889),  §  2268. 

indictment  was  sufficient.    For  the  pre-  Kentucky,  —  Stat.  (1894),  §  1189. 

•ent  Wisconsin  statute,  see  supra^  note  Maine,  —  Rev.  Stat.  (1883),  c  121,  §  3, 

2,  p.  834.  Massachusetts,  —  Pub.  Stat.  (18S2),  c.   . 

1,  UfdUd  States,  —  Rev.  StaL  (1878),  §  204,  §  6. 

5457.  Michigan,  —  How,  Anno.  Stat.  (1882), 

8.  Eeqvisitit    of   Indiotmeat  —  Gennr-  §  9218. 

•fly. — For  the  formal  parts  of  an  in-  Minnesota. — Stat.  (1894),  §6702. 

dictment  in  a  particular    jurisdiction  Mississippi.  —  Apno.     Code     (1892), 

consult  the  title  Indictments.  g  loii. 

For  itatatM  relating  to  the  offense  of  Missouri.  —  Rev.  Stat.  (1889),  §  3646. 

uttering  counterteit  paper  money   see  Montana.  —  Pen.  Code  (1895),  §  S40. 

as  follows:  Nebraska. — Comp.  Stat.  (1897),  §  63i2. 

Alabama.  —  Crim.  Code  (1886),  §  3851.  Nevada.  —  Gen.  Stat.  (1885),  §  4637. 

Arizona.  —  Pen.  Code  (1887),  §  740.  New  Hampshire.  —  Pub.  Stat.  (1891), 

Arkansas, — Sand.  &  H.  Dig.  (1894),  c.  274,  §  5. 

§  1596.  New  Jersey.  —  Gen.   Slat.   (1895),    p. 

California,  —  Pen.  Code  (1897),  §  470.  1082,  §  184. 

Colorado.  —  Mills' Anno.  Stat.  (1891),  New  Mexico,  —  Comp.    Laws  (1884), 

8  "58.  §  787. 

Connecticut.— Gen.  Stat.  (1888),  §  1578.  Neiv  York,  —  Pen.  Code,  §  521 . 

Delaware. —  Rev.  Stat.  (1893),  c.  129,  North  Carolina.  — Code  (1883),  §  1031. 

p.  949.  North  Dakota,  —  Rev.   Codes  (1895), 

Florida.  —  Rev.  Stat.  (1892),  §  2487.  §  7438. 

Georgia.  —  3  Code  (1895),  §  239.  Ohio.  —  Bates'    Anno.    Stat.    (1897), 

Idaho.  —  Rev.  Stat.  (1887),  §  7028.  §  7091. 

Illinois.  —  Starr    &  C.   Anno.    Stat.  Oregon.  —  Hill's  Anno.   Laws  (1892), 

(1896),  p.  1286,  par.  223.  §  1 8 10. 

Indiana,  —  Horner's     Stat.      (1896),  Pennsylvania, — Pepp.  &  L.  Dig. (1894), 

S  aao8.  p.  1 141 »  §  107. 
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J^hocU  Island. -^G^n,  Laws  (i8^),  c. 
»8o.  §  3. 

Tennessee,  — Code  (1896),  §  6601. 
Texas, —  Pen,  Code  ( 1895),  art.  542. 
U^h.  ^Rtv.  Stat.  (1898),  §  4348. 
Vermont,  ^SxsX.  (1894),  §  4978. 
Virginia, --Cofi^  (1887),  §  3735- 
West  Virginia, — Code  (1891),  c.  146, 

§3. 


in  that  the  allegation  of  the  indictment 
was  more  general  than  the  words  of 
the  act,  and  that  the  words  of  the  sut- 
ute  should  have  been  followed.  State 
V,  Petty,  Harp.  L.  (S.  Car.)  59. 

''Altered and  CounUr/eited:*  —Under 
the  Ohio  act  of  1835  an  indictment  for 
uttering  a  bank  bill  which  charges  the 
bill  to  have  been  *'  false,  forged,  altered 


Wisconsin.  —  Sanb.  &  B.  Anno.  Stat,  and  counterfeited,"  is  repugnant.    Kir 

(1889),  §  4455-  by  v.  State,  i  Ohio  St.  18$. 

Wyoming.  —  Rev.  Sut.  (1887),  §  924.  Copy  of  Bank  Kota —  Generally,  ^kn 

For  othar  forms  of    indictments  for  indictmentfor  passing  counterfeit  bank 

passing  counterfeit  notes  see  the  foU  notes  must  set  forth  the  forged  instra 


lowing  cases,  to  wit: 

Arkansas.  —  Mathena  v.  State,  20 
Ark.  70. 

Illinois,  — Swain  v.  People,  5  111.  178. 

Indiana,  —  McGregor  v.  State,  z6 
Ind.  9. 


ment  in  words  and  figures,  if  in  ex- 
istence and  within  the  control  of  the 
prosecutor,  and  in  excepted  cases  the 
facts  upon  which  the  exception  rests 
must  be  stated.  Hooper  v.  State,  8 
Humph.  (Tenn.)  93;  State  v,  Wheeler. 


Iowa,  —  State  v.   Newland,    7    Iowa  35  Vt.  261.     See  also  Hampton  f.  State, 

242;  State  V,  Barrett,  8  Iowa  537;  Buck-  8  Ind.  336;  Wilkinson  v.  State,  10  Ind. 

ley  V,  State,  2  Greene  (Iowa)  162.  372;  Com.  v.  Wilson,  2  Gray  (Mass.) 

Kentucky.  — Vioymx.  v.  Com.,  i  Duv.  70;  Com.   v,   Clancy,   7  Allen  (Mass.) 

(Ky.)  90.  537;  Com.  v.  Taylor,  5  Cush.  (Mass.) 605; 

Massachusetts.  —  Com.  v.  Boy n ton,  2  State  v.  Carr,    5   N.   H.   367;  State  v. 

Mass.    77;  Com.   v.   Taylor,    5    Cush.  Harris,   5   Ired.    L.   (27    N.  Car.)  287; 

(Mass.)  605;  Com.  v.  Thomas,  10  Gray  Thompson  v.  State,   9   Ohio  Sl  354; 

(Mass.)  483;  Com.   v,   Carey,   2   Pick.  Com.  v.  Searle,  2  Binn.  (Pa.)  332;  State 

(Mass.)  47.  V,  Wilkins.  17  Vt.  151;  Brown  v.  Com., 

Missouri,  —  Hobbs  tr.  State,   9   Mo.  2  Leigh  (Va.)  769;  Nf  urry   v.  Com  ,  S 

856.  Leigh  (Va.)  720.     But  it  is  only  neces- 

New  Hampshire.  —  State  v.  Carr,  5  sary  to  set  out  the  material  parts  of  the 


N.  H.  367. 

A  ew     York.  —  People    v. 
Wheel.  Cr.  Cas.  (N.  Y.)  181. 

North  Carolina.  —  State  v,  Dourden, 
a  Dev.  L.  (13  N.  Car.)  443. 

Pennsylvania.  —  Com.    v. 
S.  &  R.  (Pa.)  56S. 

Tennessee.  —  Peek  v.  State,  2  Humph. 
(Tenn.)  84;  State  v.  Shelton,  7  Humph. 
(Tenn.)  31;  Williams  v.  State,  9 
Humph.  (Tenn.)  80. 


Lewis,     X 


Smith,    6 


note.    State  v.  Carr,  5  N.  H.  367. 

Marginal  Numbers,  —  The  marginal 
numbers  and  figures  are  not  essential 
parts  of  the  notes,  and  hence  need  not 
be  set  forth.  Com.  v,  Taylor,  5  Cush. 
(Mass.)  605;  Com.  v,  Bailey,  i  Mass. 
62;  Com.  V.  Stevens,  i  Mass.  203;  State 
V.  Carr,  5  N.  H.*  367;  People  v,  Frank- 
lin, 3  Johns.  Cas.  (N.  Y.)  299;  State  v, 
Wheeler,  35  Vt.  261. 

Ornamental  Devices,  —  It  is  not  neces- 


Vermont,  —  State  v,  Wilkins,  17  Vt.  sary  to  set  forth  the  ornamental  parts 

151.  of  the  note,  such  as  devices,  mottoes. 

Virginia. — Com.  v.  Hensley,  2  Va.  etc.     Hampton  v.  State,    8    Ind.  336; 

Cas.   149;  Buckland  v.  Com.,  8  Leigh  Com.  v.  Searle,  2  Binn  (Pa.)  332. 

(Va.)  732;  Murry  v.  Com.,  5  Leigh  (Va.)  Name  of  Engraver,  —  In  setting  forth 

720;  Martin  v.  Com.,  2  Leigh  (Va.)745;  the  copy  of  a  bank   note  it  is  not  im- 

Brown  v.  Com.,  2  Leigh  (Va.)  769.  proper  to  set  out  the  names  and  resi- 

TTse    of    Certain    Words — '^ Did.** —  dences  of  the  engravers  as  the  same 

Where  an  indictment  charged  that  the  appear  upon  the  margin  of  the  note, 

defendant  "  feloniously  utter  and  pub-  Thompson  v.  State,  9  Ohio  St.  354. 

lish,"  etc.,  omitting  the  word  **  did,"  it  Indorsement,  —  In  setting  out  a  coun- 

was  held  insufficient,  being  too  vague  terfeit  bank  note  in  hac  verba^  in  an 

and    uncertain.     State    v,    Haider,    2  indictment  for  passing  the  same,  an  in- 

McCord  L.  (S.  Car.)  377.  dorsement  appearing  to  have  been  made 

^'^ Dispose   and  Put  Away** — Where  on  the  note  after  it  was  passed  is  prop- 

an  indictment  charged  that  the  defend-  eriy  omitted.     Buckland    v.  Com.,   8 

ant   **did  dispose  of  and  put  away,"  Leigh  (Va.)  732. 

•and  the  words  of  the  act  were  "utter  Names  of  Cashier    and  President-^ 

and  publish,'*  it  was  held  insufilcient,  Where  a  person  was  charged  with  at- 
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tering  and  passing  as  true  an  uncur-  notes  of  any  bank  incorporated  by  the 

rent  and  worthless  bank  bill  of  the  laws  of  the  state,   an  indictment  for 

tenor  following:  uttering  a  counterfeit  bank  note  which 

**  State  of  Rhode  Island.  fails  to  allege  that  the  bank  was  incor- 

The  Tiverton  Bank  will  pay  to  bearer  porated  by  the  laws  of  the  state  is  in- 

two   dollars    on    demand.      Tiverton,  sufficient,   and    the    averment    is    not 

Aug.  I,  1857.  supplied  by  an  allegation  that  the  bank 

Cash'r.  Pres't.  was  a  **  banking  company  established 

A  more  particular  description  of  said  in  said  commonwealth/'     Com.  v,  Si« 

bank  bill  the  said  jurors  have  not,  and  monds,  11  Gray  (Mass.)  306.     See  also- 
cannot  give,"  the  indictment  was  held     Kennedy  v.  Com.,  2   Mete.   (Ky.)  36; 

defective  and  insufficient  in  that  it  did  Jennings  v.  People,  8  Mich.  81 ;  Jones 

not  contain  the  names  of  the  cashier  v.  State,  5  Sneed  (Tenn.)  346.     But  it 

and  president  in  setting  forth  the  tenor  has  been  held  unnecessary  to  allege  the 

of  the  bill.     The  averment  that  jurors  existence  of  the  bank  where  the  indict- 

could   not  give  a  more  particular  de-  ment  charges  a  design  to  defraud  an 

scription  did   not  relieve  it   from  the  individual.      Com.  v,  Carey,  2    Pick, 

defect,  it   not  appearing  that  the  bill  (Mass.)  47. 

was  ever  signed.     Com.  v.  Clancy,  7        Under  other  statutes,  however,  it  has 

AUeil  (Mass.)  537.     But  where  an  in-  been  held  unnecessary  to  aver  that  the 

dictment     for    passing    a    counterfeit  bank  had  any  legal  existence.     Hobbs 

bank  bill,  in  setting  out  the  tenor  of  the  v.  State,  9  Mo.  855;  State  v.  Van  Hart, 

bill,  described   it  as  signed   by  J.  M.  17N.  J.  L.  327;  Murry  v.  Com.,  5  Leigh 

Thonpson  and  bill  offered  in  evidence  (Va.)  720. 

was  signed  by  J.  M.  Thompson,  it  was         Sufficient  Averments » —  Where  an  itj- 

held   that   the   two  names   were   idem  dictment  charged  that  the  defendant^ 

J^n^zffJ,  and  that  there  was  no  fatal  vari-  '*  designing  and  intending   to  injure 

ance.     State  v,  Wheeler  35  Vt.  261.  and    defraud    one   Millington   Patillo^ 

Name  0/ State. —  It  is  a  fatal  variance,  with   force  and   arms,  in   the  county 

in  an  indictment  for  uttering  a  counter-  aforesaid,  did  pass  as  good  and  genuine^ 

feit  bill,  to  omit  the  name  of  the  state  in  to  the  said  Millington  Patillo^  a  false, 

the   upper   margin   thereof  where  the  forged    and  counterfeited   promissory 

name  is  not  repeated  in  the  body  of  the  note,  commonly  called  a  bank  note,  pur* 

bill,  the  name  of  the  state  being  a  part  porting  to  be  a  good  and  genuine  note 

of    the  contract.     Com.   v.  Wilson,   2  of  one  hundred  dollars  on  the  bank  of 

Gray  (Mass.)  70.  the  State  of  South  Carolina^  which  said 

Beseribing  Bill  as  PromlMory  Kota. —  false,  forged  and  counterfeited  bank 
Anindictment  for  uttering  a  counterfeit  note  is  as  follows,  that  is  to  say  {set- 
bank  bill  may  describe  it  as  a  promis-  ting  forth  a  copy).,  with  intent  then  and 
sory  notCi  Com.  v,  Carey,  2  Pick,  there  to  defraud  the  said  Millington 
(Mass.)  47;  Com.  r.  Thomas,  10  Gray  Patillo^  he,  the  saA&  James  fVard^  at  the 
(Mass.)  483;  Com.  v.  Paulus,  11  time  he  so  passed  the  said  counterfeited 
Gray  (Mass.)  305;  Hobbs  v.  State,  9  bank  note,  well  knowing,"  etc.,  it  was 
Mo.  855;  Com.  V,  Hensley,  2  Va.  Cas.  held  that  the  averment  of  the  existence 
149.  Except  where  the  statutes  impose  of  the  bank  was  sufficient,  and  con- 
different  penalties  for  passing  counter.*  viction  was  sustained.  State  v.  Ward,  2 
feit  promissory  notes  and  counterfeit  Hawks  (9  N.  Car.)  443.  Under  a  statute 
bank  notes,  in  which  case  an  indict-  prohibiting  the  counterfeiting  of  bank 
ment  alleging  the  passing  of  a  counter-  bills  **  issued  by  Any  banking  company 
feit  promissory  note  and  describing  a  incorporated  by  the  congress  of  the 
counterfeit  bank  note  is  bad.  State  v.  United  States,  or  by  the  legislature  of 
Hayden,  15  N.  H.  355;  State  v»  Ward,  any  state  or  territory  of  the  United 
6  N.  H.  529.  States,"  an   indictment  which  alleged 

ATerment  of  Iziitenee  and  Inoorpora-  a  counterfeit  bank  bill  to  be  in  imitation 

tion  of  Bank —  Generally,  —  The  neces-  of  a  bank  bill  '*  issued  by  the  President, 

sity  for  and   manner  of  alleging  the  Directors  and  Company  of  the  Bank  of 

existence  and  incorporation  of  the  bank,  Cumberland,   by  and   under    the  au- 

Gounterfeit  notes  of  which  are  alleged  thority  of  the  legislature  of  the  state  of 

to    have    been    uttered,   will    depend  Maine,   one    of  the  United   States  of 

largely  upon  the  language  of  the  stat-  America,"  sufficiently  averred  the  ex- 

ute    under  which    the    indictment    is  istence  of  the  bank  and' that  it  was  an 

drawn.     Thus  where  the  statute  makes  incorporated  institution.     State  v.  WiU 

it  an  offense  to  utter  counterfeit  bank  kini,  17  Vt.    151.     And  where  an   ia« 
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dictmeot  charged  that  the  defendant  to  defraud.    State  v,  Nicholson,  14  La. 

passed  a  counterfeit  bank  bill  of  the  Ann.  798;  State  v,  Seran,  28  N.  J.  L. 

denomination  pf  three  dollars,  purport-  519;  Hooper  v.  State,  8  Humph.  (Tenn.) 

ing    "to    have    been    issued    by    the  93.     See  also  Wilkinson  v.  State,  zo 


Andover  Bank,  a  banking  company  in-    Ind.  372;  State  v,  Barrett,  8  Iowa  537; 

of  the  com-    Hobbs  ».   State,   9 
monwealth  of  Massachusetts^  made  pay-    Dourden,  2   Dev.  L.  (13   N.  Car.)  443; 


corporated  by  the  legislature  of  the  com-    Hobbs  ».    State,   9   Mo.  855;  Stale  v. 


able  to  £.  F.  or  bearer  on  demand,"  it  State  v.  Ward,  6   N.  H.  529;  People 

was  held  that  the  portion  in  italics  was  v,  Wilson,  6  Johns.  (N.  Y.)  390;  Stough- 

not  an  allegation  of  the  purport  of  the  ton  v.  State,  2  Ohio  St.  563;  Butler  v. 

bill,  but  of  the  due  incorporation  of  the  Com.,  12  S.  &  R.  (Pa.)  237;  Williams  v. 

banking  company,  by  whom  the  bill  State,  9   Humph.  (Tenn.)  80;  Fergus 

purported  to  have  been  issued.    State  v.  State,  6  Yerg.  (Tenn.)  345;  Brown  v. 

v»  Wheeler,  3s  Vt.  261.  Com.,  9   Leigh    (Va.)   769;  Martin  v. 

U naeoeisavy  Partteolarity  in  mMKibiag  Com.,   a  Leigh   (Va.)  745;    Hendrick 

Bank.  —  In  an  indictment  where  it  was  v.  Com.,  s  Leigh  (Va.)  707;  Buckland 

alleged  that  the  defendant  "  did  utter  v.   Com.,   8   Leigh  (Va.)  732;  Jett  v. 

and  pass,  and  tender  in  paymeqt  as  Com.,  18  Gratt.  O^a.)  933. 
true,   to   one  Peter  Kesler^   two    false.        Person  to  be  Defrauded, — The  name 

forged  and  counterfeit  bank  bills,  of  of    the    person   to    whom   counterfeit 

the  denomination  of  two  dollars,  pur-  money  was  passed  should  be  set  forth 

ported  to  be  issued  by  the  President,  with  certainty  in  the  indictment,  unless 

Directors  &   Co.  of  the  Massachusetts  the  name  is  unknown,  and  if  so  that 

Bank,  payable  toy.  E,  Hayden\  a  cor-  fact   should    be    stated.      Buckley  v. 

poration  duly  organized  for  that  pur-  State,  2  Greene  (Iowa)  i6a.    See  also 

pose,  by  the  state  of  Massach$tsetts^  with  Williams  v.  State,  9  Humph.  (Tenn.) 

intent  to  defraud,  he,  the  said  New-  80.     An  intent  to  defraud  a  firm  in- 

land,  well  knowing,"  etc.,  it  was  held  dudes  an  intent  to  defraud  each  roem- 

that,  although  the  bank  had  been  de-  ber     thereof,   and  an    indictment  for 

scribed  with  unnecessary  particularity,  uttering  a  forged  bank  bill  with  intent 

it  was  incumbent  on  the  state  to  prove  to  defraud  one  member  thereof  is  suffi- 

the  fact  alleged.    Upon  this  point  the  cient  without  setting  forth  the  names 

judgment  against  the  defendant   was  of  all  the  persons  meant  to  be  injured, 

reversed.     State  v,  Newland,  7   Iowa  Stoughton  v.  State,  2  Ohio  St.  563. 
242.    See  also  Com.  v.  Smith,  6  S.   &        Where  an  indictment  alleged  an  in- 

R.  (Pa.)  568;  People  V,  Davis,  21  Wend,  tent  to  defraud  a  bank,  it  was  held 

(N.  Y.)  309.  sufficient.     Brpwn    v.  Com,,  2   Leigh 

Authority  of  Bank  to  Lmuo  Kotes,  -*  (Va.)  769. 
Under  the  Minnesota  statute  an  indict-        And  a  general  allegation  of  intent  is 

ment  for  uttering  counterfeit  bank  bills  sufficient  without  naming  the  person 

must  allege  that  the  bills  purported  to  to  be  defrauded.     State  v.  Nicholson, 

have  been  issued  by  a  bank  authorized  14  La.  Ann.  798.     See  also  Wilkinson 

by  law  to  issue  such  bills,  and  an  in-  v.  State,  10  Ind.  372;  State  v.  Barrett,  8 

dictment  charging  that  the  defendant  Iowa  538;  Hooper  v.  State,  8  Humph, 

did  "utter  and  pass  to  and  upon  one  (Tenn.)  93;  Fergus  v.  State,  6  Yerg. 

Peter  Morrison^  in  payment  of  an  in-  (Tenn.)  345. 

debtedness.    two    several    counterfeit        Seloiiter.  —  Guilty  knowledge  should 

bank  notes  or  bills  of  the  denomination  be  distinctly  averred  in  the  indictment 

of  three  dollars  each,    purporting   to  State  v,  Seran,  28  N.  J.  L.  519;  Hooper 

be    issued   by  the  New  Haven  County  v.  State,  8  Humph.  (Tenn.)  93;  State  v. 

Bank,  of  the  state  of  Connecticut,  know-  Morton,  8  Wis.  352;  U.  S.  v.  Rouden- 

ing  them  to  be  false  and  counterfeit,  bush,    i   Baldw.   (U.  S.)  514;  U.  S.  v. 

and  with  intent  to  injure  and  defraud  C'arll,  105  U.  S.  611.     See  also  Wilkin- 

the  said  if/icmV<?»,"  does  not  state  facts  son  v.   State,   10   Ind.  372:  Hobbs  9. 

sufficient  to  constitute  an  offense  in  that  State,  9  Mo.   855;  State  v.  Ward,  6  K. 

it  failed   to  allege  that  the  bank  was  H.  529;  State  v.  Ward,  2  Hawks  (9  N. 

authorized  by  law  to  issue  bank  bills  Car.)  443;  State  v.  Dourden,  2  Dev.  L 

and  that  defendant  uttered  and  passed  (13  N.  Car.)  443;  Butler  v.  Com.,  62  S. 

the  notes  as  true  and  genuine.     Ben-  &  R.  (Pa.)  237;  State  v,  Wilkins,  17  Vt. 

son  V.  State,  5  Minn.  19.  151;  Buckland  v.  Com.,  8  Leigh  (Va.) 

latent     to    Bofirand  —  Generally,  —  735;  Brown  v.  Com.,  2  Leigh  (Va.)  769; 

The  indictment  must  charge  that  the  Martin  v.  Com.,    2    Leigh  (Va.)  745; 

counterfeit  bill  was  passed  with  intent  Murry  v.  Com.,  5  Leigh  (Va.)  7ao;  Jeti 
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FonnNo.  66 zz.^ 

{Comtnencing  as  in  Farm  No.  6591,  amf  continuing  dawn  to  *^  un- 
lawfully and  feloniously  did  utter,  publish  and  pass  to  one  Richard 
Roe^  a  certain  false,  forged  and  counterfeited  obligation  of  the 
United  States,  to  wit,  a  certain  false,  forged  and  counterfeited  United 
States  treasury  note'  of  the  denomination  of  ^(y  dollars,  which  said 
false,  forged  and  counterfeited  treasury  note  is  as  follows,  that  is  to 
say  {Here  set  out  a  verbatim  copy  of  the  note),  with  intent  to  defraud  the 
^d  Richard  Roe,  he,  the  said  John  Doe,  then  and  there  well  knowing* 
the  said  false,  forged  and  counterfeited  treasury  note  to  be  false, 
forged  and  counterfeited,  against  the  peace  (concluding  as  in  Form 
No.  6691). 

Form  No.  66 z  2. 

(Precedent  in  Wilkinson  v,  Sute,  zo  Ind.  373.)* 

V.  Com..z8  Gratt.  (Va.)  933;  U.  S.  f.  8.  To  Whom Puiad.-- The  indictments 

Howell,  II  Wall.  (U.  S.)  433.  in  U.  S.  v,  Owens,  37  Fed.  Rep.  113, 

And  in  an  indictment  omitting  the  and  U.  S.  v.  Howell,  11  Wall.  U.  S.  433, 

words  **  knowing  the  same  to  be  forged  do  not  state  the  name  of  the  person  to 

and  counterfeited,"  the  allegation  that  whom  the  note  was  passed,  but  such  an 

the  counterfeit  bill  was  uttered  with  averment  is  made  in  the  indictment  in 

intent  to  defraud  does  not  cure  the  de-  U.  S.  v.  Carll,  105  U.  S.  612. 

feet  and  the  indictment  is  insufficient.  8.  Xisdeoeription  of  Koto.  ^  Where  the 

State  V.  Nicholson,  14  La.  Ann.  798.  note  is  set  forth  by  its  tenor,  a  mis-. 

1.  The  charging  part  of  this  form,  description  of  it  as  a  treasury  note, 

which   is  based  on  U.  S.  Rev.   Stat,  when  in  fact  it  is  a  United  States  note, 

(1878),  gg  5431,  5413*  is  subsantially  the  is   immaterial.     U.   S.  v.    Marcus,   53 

charging  part  of  the  indictment  in  U.  S.  Fed.  Rep.  784,    But  a  mistake  in  the 

V.  Owens,  37  Fed.  Rep.  II3.     See  also  bill  number  or  in  the  denomination  of 

U.  S.  V.  Carll,  105  U.  S.  613;  U.  S.  v.  the  bill  is  a  fatal  variance.     U.  S.  v. 

Howell,  II  Wall.  (U.  S.)  433.  Mason,  I3  Blatchf.  (U.  S.)  497. 

Prooodont.  —  Where  an  indictment  Tiilronoii  and  flSmllitado.  —  It  is  not 
charged  that  the  defendant  **  feloni-  necessary  to  allege  that  the  notes  were 
ously  did  attempt  to  pass  to  one  ^.  5.  in  the  likeness  and  similitude  of  genuine 
as  and  for  a  true  and  good  bill  or  note,  '  notes.  Nor  need  the  indictment  aver 
a  certain  false,  forged  and  counterfeit  that  any  genuine  note  of  the  United 
paper  writing,  the  tenor  of  which,"  etc.,  States  has  been  authorized  by  law,  or 
'*  is  as  follows:  *  the  president,  directors  ever  was  in  circulation  as  an  obligation 
and  company  of  the  Bank  of  the  United  of  the  United  States,  as  the  court  will 
States  promise  to  pay  twenty  dollars  on  take  judicial  notice  of  the  acts  of  con- 
demand,  at  their  office  of  discount  and  gress  authorizing  such  obligations  and 
deposit  at  Fayetteville,  to  the  order  of  the  form  and  substance  thereof.  U.  S. 
D.  Anderson,  cashier  thereof,  Phila-  v.  Owens,  37  Fed.  Rep.  112. 
delphia,  the  4th  of  July,  1827,  John  W.  "Words  and  Figures  Following."  — The 
Sandford,  cashier,  John  Huske,  presi-  allegation  that  the  note  is  **  in  the 
dent,'  with  intent  to-  defraud  the  words  and  figures  following*'  does  not 
president,  directors  and  company  of  the  mean  that  all  the  words  and  figures 
Bank  of  the  United  States,"  it  was  held  printed  on  the  back  of  the  bill,  and 
that  an  offense  was  stated  under  the  act  forming  no  part  of  the  contract  set 
of  1816,  3  U.  S.  Stat,  at  Large  275,  aU  forth  on  its  face,  are  stated.  U.  S.  v, 
though  the  persons  whose  signatures  Marcus,  53  Fed.  Rep.  784. 
were  forged  were  not  cashier  and  presi-  4.  Sdontor.  —  An  indictment  under 
dent  of  that  bank,  that  It  was  im-  this  section  is  fatally  defective  if  it 
material  whether  the  bill  be  signed  in  fails  to  allege  that  the  defendant  knew 
the  name  of  real  br  fictitious  persons,  the  bill  to  be  false,  forged  and  counter- 
or  whether  it  would  if  genuine  behind-  feited.  U.  S.  v.  Carll,  105  U.  S.  6ti. 
ing  on  the  bank  or  not.  U.  S.  v.  6.  For  present  statute  in  Indiana 
Turner,  7  Pet.  (U.  S.)  133.  see   supra^   note    3,  p.  839.    See   also 
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[In  the  Porter  Circuit  Court  of  Indiana^  of  the  October  Term,  i857. 

State  of  Indiana 

against 

Frank  Wilkinson.  ]  ^ 

The  grand  jurors  of  the  state  oi  Indiana^  good  and  lawful  men  of 
Porter  county,  impaneled,  charged  and  sworn  in  the  said  CiroM 
Court  at  the  term  thereof  aforesaid,  to  inquire  within  and  for  the 
body  of  said  county,  upon  their  oaths  present,  that  Frank  WilidnsofL, 
late  of  said  county,  on  the  twentieth  day  of  March^  a.  d.  i857,  z!i  Por- 
ter county,  did  unlawfully,  falsely,  fraudulently  and  feloniously,  give, 
barter,  sell,  utter,  publish,  and  put  away  to  ont  Joseph  /ones ^2iCtr\2xn 
false,  forged  and  counterfeit  bank  note,  which  said  note  was  made  in 
imitation  of,  and  did  then  and  there  purport  to  be  a  bank  note  for 
the  sum  oi  five  dollars,  issued  by  the  Farmers^  Bank  of  Kentucky  ^vaaAt 
payable  to  bearer  on  demand  at  their  bank  in  Princeton^  which  said 
[false,  forged  and  counterfeit  bank]*  note  is  of  the  tenor  following, 
to  wit  {Here  was  set  out  a  copy  of  the  note),  with  intent  to  defraud  the 
said  Joseph  Jones,^  the  said  Frank  Wilkinson  then  and  there  well 
knowing*  the  said  note  to  be  false,  forged  and  counterfeit;  against 
the  peace  and  dignity  of  the  state  of  Indiana,  and  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided. 

Mark  L.  De  Motte,  Pros.  Att'y. 

b.  Foreign  Bank  Note. 

Form  No.  66x3.* 

(Commencing  as  in  Form  No.  6S91,  and  continuing  down  to*)  unlaws 
fully  and  feloniously  did  utter,  pass,  put  off  and  tender  in  payment 
to  one  Richard  Roe,  with  intent  to  defraud  said  Richard  Roe,  o^^ 
certain  false,  forged  and  counterfeited  bank  note,  in  the  likeness 
and  similitude  of  a  bank  note  issued  by  a  bank  of  the  Urdted  King- 
dom of  Great  Britain  and  Ireland,  to  wit,  the  Bank  of  England^  and 
intended  by  the  law  and  usage  of  the  said  foreign  government  to  circu- 
late as  money,  the  tenor  of  which  said  false,  forged  and  counterfeited 
bank  note  is  as  follows,  to  wit  {Here  set  out  a  copy  of  the  note),  he, 
the  said  John  Doe  then  and  there  well  knowing  the  same  to  be  false, 

other  sufficient  indictments  in  State  v.        8.  At  this  point  in  the  precedent  ^^|! 

Harris,  5  Ired.  L.  (27  N.  Car.)  287;  Jett  be  found  the  following  allegation,"*?^ 

V,  Com..  18  Gratt.  (Va.)  933.  with  intent  to  have  thesame  put  in^if- 

1.  The  words  and   figures  enclosed  culation/*  but  the  court  held  that  tni 
by  [  ]  will  not  be  found  in  the  reported  was  harmless  surplusage,  being  ^  P^  r 
case,  but  have  been  added  to  render  of  the  language  of  another  section  0 
the  form  complete.  the  statute.  . 

2.  This  indictment  was  objected   to        4.  It  was  objected  to  this  io^*^^?^-, 
on  the  ground  of  uncertainty,  the  con-  that  it  did  not  aver  that  Jones,  to  ^"J 
tention    being  that  the  word  "said**  the  bill  was  passed,  did  not  know tn 
immediately  preceding  the  words  en-  it  was  counterfeit,  l5ut  the  court  » 
closed  by  [  ]  referred  to  the  genuine  that  the  objection  was  groundless, 
and  not  to  the  counterfeit  note,  but  the  such  averment  being  necessary, 
court  held  otherwise  and  sustained  the        6.  United  States.  — 23  Stat,  at  L*^»  * 
indictment.      The   words  enclosed   by  c.  52,  §  4. 

[  ]  have  been  supplied  to  meet  the  ob- 
jection urged. 
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iorged  and  counterfeited,  against  the  peace  {concluding  as  in  Form 
No.  6591). 

III.  SELUNO  AND  BARTERING  COUNTERFEIT  MONET. 

1.  Selling. 

F*m  N«.  66x4. 

(Precedent  in  Leonard  v»  State,  29  Ohio  St.  409.) 

[State  of  Ohio^       \  In  the  Court  of  Common  Pleas  of  Scioto  County, 
Scioto  County,  ss.  )       Ohio^  for  the  Term  of  February^  a.  d.  i875. 

The  jurors  of  the  grand  jury  of  the  state  of  Ohio^  within  and  for 
the  body  of  the  county  of  Scioto^  impaneled,  sworn,  and  charged  to 
inquire  of  the  crimes  and  offenses  committed  within  said  county  of 
Scioto,  in  the  name  and  by  the  authority  of  the  state  of  Ohio,  on  their 
oaths  do  find  and  present  that  Richard  Leonard,  late  of  said  county, 
on  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-six,  with  force  and  arms,  at town- 
ship, in  said  county  of  Scioto,  and  state  of  Ohio,^^  unlawfully,  feloni- 
ously, and  with  intent  to  defraud,^  did  sell  and  dispose  of  to  one 
George  Miller  a  certain  false,  forged  and  counterfeit  coin,  made  in 
'the  likeness  and  similitude  of  a  stiver  Mexican  dollar,  a  coin  currently 
passing  as  money  in  the  state  of  Ohio,  he,  the  said  Leonard,  then  and 
there  well   knowing  said   false,  forged  and  counterfeit  coin  to  be 

1.  BeqniiitMOf  Indiotmflnt — Generally,  Pennsylvania.^^Pcpp.  &  L.  Dig.  (1894), 

—  For   the   formal   parts  of  an  indict-  p.  1140,  §  102. 

ment  in  a  particular  jurisdiction   con-  C/taA.  — Rev.  Stat.  (1898),  §  4350. 

suit  the  title  Indictments.  Virginia.  ^Code  (1887),  §  3735. 

Por  ftatntw  relating  to  the  ofifense  of  IVest  Virginia.  —  Code  (1891),  c.  14C, 

selling  and  bartering  counterfeit  coin  or  §  3. 

paper  money  see  as  follows:  UnniwwwMry   AT«rm«nt8.  —  An    indict- 

Arizona.  — Pen.  Code  (1887),  §  747.  ment  for  having  counterfeit  bank  notes 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  in  possession,  and  for  making  sale  of 

$  1596.  them,  need   not  charge  that   the  sale 

California.  —  Pen.  Code  (1897),  §  477.  was  for  a  consideration,  or  to  the  in- 

Connecticut.  —  Gen.    Stat.    (1888),    §  jury  of  any  one  where  the  statute  does 

1578.  not  require  it,  or  that  the  notes  were 

Idaho.  —  Rev.  Stat.  (1887),  §  7035.  indorsed.     And  if  such  acts  are  charged 

Indiana.  —  Horner's   Stat.   (1896),   §  to  be  felonious  it  is  not  error,  although 

2209.  the  offense  is  a  misdemeanor.     Hess  v» 

Kansas,  —  Gen.  Stat.  {1889),  §§  2356,  State,  5  Ohio  5. 

226 1 .  Haying  in  PoiMMion  with  Intent  to  Bell. 

Kentucky. — Stat.  ( 1 894),  §  1189.  — For  form  of  indictment  for  having 

Maryland.  —  Pub.  Gen.  Laws  (1888),  counterfeit  bank   notes   in    possession 

art.  27,  §  38.  with    intent    to    sell    and    barter    the 

Missouri.  —  Rev.  Stat.  (1889),  §§  3634,  same  see  Bevington  v.  State,  2  Ohio  St. 

3639  161. 

Montana. — Pen.  Code  (1895),  §847.  2.  The   words  and   figures   enclosed 

Nebraska. — Comp.  Stat.  (1897),  §  5746.  by  [  ]  will  not  be  found  in  the  reported 

New  Jersey,  — Gen.    Stat.   (1895),    p.  case,  but  have  been  added  to  render  the 

loSi,  §  174.  form  complete. 

North  Dakota.  —  Rev.   Codes  (1895).  8.  Intent  to  Defraud.  —  It  is  not  neces- 

g  7422.  sary,  in  an  indictment  under  the  Ohio 

Ohio.  —  Bates'    Anno.     Stat.   (1897),  statute,  to  aver  that  the  sate  was  made 

%  7104.  with  an  intent  to  defraud.     Leonard  v, 

Oklahoma,  —  StaL  (1893),  §  2343.  State,  29  Ohio  St.  408. 
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false/forged  and  counterfeit,  [contrary  to  the  form  of  the  statute  in 
such  case  made  and  providea,  and  against  the  peace  and  dignity 
of  the  state  of  Ohio. 

'   W,  W,  Farnham^  Prosecuting  Attorney .]i 

Form  Mo;  6615.* 

In  the  Fosey  Circuit  Cou|rt  of  Indiana^  of  the  February  Term,  a.  d. 
i8P7. 

State  of  Indiana 

agaiiist 

John  Doe. 

The  grand  jury  of  the  county  of  Posey^  upon  their  oath,  do  present 
that  John  Doe^  on  the  Jirst  day  of  January^  a.  d.  i8P7,  at  the  county 
of  Posey  aforesaid,  did  unlawfully  and  feloniously  sell  and  barter  to 
on^  Richard  Roe  ^  one  forged  and  counterfeited  bank  note,  in  the  like- 
ness and  similitude  of  a  bank  note  issued  by  the  First  National 
Bank  of  Louisville^  Kentucky^  which  said  forged  and  counterfeited  bank 
note  is  as  follows,  to  wit  (Here  set  out  a  copy  of  the  note\  with  intent 
to  defraud  the  said  Richard  Roe^  he,  the  said  JohnDoe^  then  and  there 
well  knowing  the  same  to  be  forged  and  counterfeited,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Indiana. 

Daniel  Webster^  Prosecuting  Attorney. 

2.  Advertising^  Qpeen  Goods. 

Form  No.  6  6  z  6 . 

(Precedent  in  People  v,  Albow,  71  Han  (N.  Y.)  Z23.) 
\SupreMe  Court,  Dutchess  County. 

The  People  of  the  State  of  New  York 

against 
George  Albowjy- 

The  grand  jury  of  Dutchess  county,  by  this  indictment,  accuses 
George  Albow  of  aiding,  abetting  and  assisting  in  a  scheme  of  offer- 
ing or  purporting  to  offer  for  sale  and  exchange  green  goods,  so 
called,  being  [counterfeit]^  paper  money,  or  pretending  so  to  be 

1.  The  words  enclosed  by  [  ]  will  not  of  appeals  (140  N.  Y.  130)  for  the  reason 

be  found  in  the  reported  case,  but  have  that  the  indictment  did  not  charge  the 

been  added  to  render  the  form  com-  offense  described  in  the  statute,  there 

plete.  being  no  averment  that  the  defendant's 

8.  This  form  is  drawn  under  Homer's  scheme  was  to  seU  or  exchange,  or  offer 

Stat.  Ind.  (1896),  g  2209,  and  contains  to  exchange,  *' counterfeit"  money,  or 

substantially  the  same  state  of  facts  as  what  purported  to  be  such.    Such  aver- 

shown  by  the  indictment  in  Johnson  v.  ments  are  supplied  in    the  form   as 

State,  2  Ind.  652.    See  also  supra^  note  given  in  the  text. 

I,  p.  845.  Similar'  statutes  are  to  be  found  in 

8.  "  CoimtarfiBit."  —  The      defendant  the  following  states: 

named  in  the  above  indictment,  drawn  Minnesota.  —  Stat.  (1894),  §6708. 

under  N.  Y.  Pen.  Code,  §  527,  having  New  Jersey,  —  Gen.   Stat.  (1894),  p. 

been    convicted,    the    conviction    was  X082,  §  183. 

affirmed  in  the  supreme  court  (71  Hun  Pennsylvania.  —  Pepp.    &    L.    Dig. 

(N.  Y.)  123),  but  reversed  in  the  court  (1894),  p.  1x45,  %  116. 
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[counterfeit]^  paper  inoney^  by  means  of  circular  aftd  letters  and 
telegrams  aadressed  and  sent  to  one  Efhraim  Cassdl  at  East  Fork 
Post  Office^  in  State  of  North  Carolina^  m  the  months  of  D^cember^ 
i8P^,  and  January^  iSOS^  and  by  which  the  said  Ephraim  Casseii  and 
Ira  Hogshead  "vex^  induced  to  come  to  the  city  of  Poughkeepstey  in  the 
county  of  Dutchess  and  State  of  New  York,  to  deal  with  him,  said 
George  Albow,  therefor,  and  for  that  the  said  George  Albow,  on  the 
12th  day  of  February^  i8Pi?,  at  the  city  of  Poughkeepsie  in  this  county, 
did  state  to  one  Ephraim  Cassell,  that  he  would  take  him,  said  Casseii, 
and  one  Hogshead  then  and  there  being,  to  an  old  gentleman  in  the 
city  of  New  York,  who  had  one  hundred  thousand  dollars  of  goods  like 
a  one  dollar  greenback  so  called,  being  a  treasury  note  issued  by  the 
government  of  the  United  States  of  America,  and  then  and  there  said 
Albow  showed  said  Cassell  said  one  dollar  treasury  note  as  aforesaid, 
when  he,  said  Ephraim  Cassell,  could  with  said  old  gentleman  exchange 
one  hundred  dollars  of  his,  CasselPs,  money  for  one  thousand  dollars  of 
said  old  gentleman's  [counterfeit]^  money,  which  said  Albow  then  and 
there  said  to  said  Cassell  at  said  city  of  Poughkeepsie,  on  said  12th  day 
of  February,  iS9S,  was  as  good  as  said  one  dollar  bill  which  he,  said 
Albow,  showed  to  said  Ephraim  Cassell,  and  asked  said  Cassell  to  go 
with  him  at  once  to  said  city  of  New  York,  and  also  one  Ira  Hogs- 
head to  get  the  said  [counterfeit]^  money  of  the  old  gentleman, 
which  said  [counterfeit]^  money  said  Albow  called  and  designated  as 
"goods,"  and  which  ofifer  and  statements  by  said  George  Albow  were 
to  carry  out  the  scheme  of  selling  or  pretending  to  sell  to  said  Cas- 
sell  and  said  Hogshead  [counterfeit]^  "  paper  money  "  or  "goods,"  or 
what  was  claimed  to  be  such  [with  intent  then  and  there  to  defraud 
said  Cassell  and  said  Hogshead\,^  contrary  to  section  527  of  the  Code 
of  the  Penal  Code,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  of  the  People  of  the 
State  of  New  York  and  their  dignity. 

[Horace  D,  Hufcut,  District  Attorney  of  the  County  of  Dutchess^ 

lY.  HAVING  COUNTERFEIT  HONET  IN  ONE'S  POSSESSION. 

1.  Coin.* 

a.  Generally. 

1.  See  supra^  tiote  },  p.  846*  -^  For  the  formal  parts  of  ati  indict- 

S*  Intmt  to  IMIravd. —  In  the  dissent^-  ment  in  a  particular  jurisdiction  con- 
ing opinion  in  this  case  in  the  supreme  suit  the  title  Indictments. 
court  (7Z  Hun  (N.  Y.)  Zd3),  attention  is  For  statates  relating  to  the  offense  of 
called  to  the  fact  that  the  indictment  having  counterfeit  coin  in  one's  pos- 
did  not  allege  an  intent  to  defraud,  session  see  as  follows: 
No  notice  of  this  point  is  taken  by  the  Alabama,  -*  Crim.  Code  (1886),  g 
higher  court  (140  N.  Y.  130),  but  the  3856. 

statute  contains  this  language,  which  Arizona,  —  Pen.  Code  (1887),  §  749. 

is  accofdingly  inserted  in  the  text.  ^riaitjAr. '^-Sand.  &  H.  Dig.  (1894), 

8.  The  words  enclosed  by  [  ]  will  not  g  1597. 

be  found  in  the  reported  case,  but  have  Calif orma,  —  Pen.  Code  (1897).  g  479. 

been  added  to  render  the  form  com-  Colorado,  -^  Mills'  Anno.  Stat.  (1891), 

plete.  §  1260. 

4.  Bfirttss  ftf  TiuHfltwuet  *■*-  esMtiOly.  Cmtu€ticuU*-^Q%tL.  Sut.  (t888),  g  1578* 

847  Volume  $. 


6617. 


CO  UNTERFEITING, 


6617. 


Florida. '-K<t^,  Stat.  (1892),  §§  2493, 
2494. 

Idaho,  —  Rev.  Stat.  (1887),  §  7037. 

Illinois,  —  Starr  &  C.  Anno.  Stat.. 
(1896),  p.  1287,  par.  229. 

Indiana^ -^Yioxntx's  Stat.  (1896),  § 
221 1. 

Iowa,  —  Code  (1897),  §  4862. 

Kentucky, — Sut.   (1894),  §  1190. 

Kansas,  —  Gen.  Stat.  (1880),  §  2260. 

Maine,  —  Rev.  Stat.  (1883),  c.  121,  g  3. 

Massachusetts,  —  Pub.  Stat.  (1882),  c. 

204,  %  14. 
Michigan,  —  How.  Anno.  Stat.  (1882), 

9227,  9228. 

Minnesota.  —  Stat.  (1894),  §  6787. 

Mississippi,  —  Anno.  Code  (1892),  § 
XI 10. 

Missouri,—  Rev.  Stat.  (1889),  §  3638. 

Montana,  —  Pen.  Code)(i895),  §  849. 

Nebraska, — Comp.  Sut.  (1897),  § 
6819. 

Nevada,  — G^n,  Stat.  (1885),  §4639. 

New  Hampshire, — Pub.  Stat.  (1891), 
c.  274,  §  9. 

New  Jersey, — Gen.  Stat.  (1895),  p. 
108 1,  g  182.  This  section  prohibits 
keeping  any  counterfeit  coin  with  in- 
tent to  export  to  defraud  any  foreign 
government  or  its  subjects. 

New  Mexico,  —  Comp.    Laws  (1884), 

§795. 

New  York,  —  Pen.  Code,  §  526. 

North  Carolina,— Code  (1883),  §  1036. 
This  section  prohibits  having  in  pos- 
session Spanish  milled  dollars. 

North  Dakota,  — Kev,  Codes  (1895), 

§  7436. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7104. 

Oklahoma,  —  Stat.  (1893),  §  2362. 

Rhode  Island,  —  Gen.  Laws  Cl^Q^)*  c» 
280,  §  9. 

Tennessee.  —  Code  (1896),  §  6616. 

Texas.  —  Pen.  Code  (1895),  art.  561; 

CrtaA,—  Rcv,  Stat.  (1898),  §  4352. 

Vermont,— %\B.\..  (1894),  §  4984. 

Virginia,  —Code  (1887).  §  3738. 

West  Virginia,  —  Code  (1891),  c.  146, 
§6. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §  4459. 

Wyoming,  — Rew,  Stat.  (1887),  §  928. 

For  other  forms  of  indictment  see 
People  V,  Stanton,  39  Cal.  698;  Com.  v. 
Griffin,  21  Pick.  (Mass.)  523;  State  v, 
Keneston,  59  N.  H.  36. 

Number  of  Coins.  —  Under  the  statutes 
of  some  of  the  states,  the  number 
of  coins  the  defendant  had  in  his 
possession  is  immaterial,  the  stat- 
utes being  silent  on  this  point,  but 
in    other    states  the  defendant    must 


have  not  less  than  a  specified  number 
in  his  possession  to  be  guilty  of  an 
ofifense  under  the  statute,  or  if  he  had 
a  smaller  number  will  be  guilty  in  a 
lower  degree.     See  statutes  cited  supn, 

Besoribiiig  Goim  by  DeBominatUn. — 
Where  the  charging  part  of  an  indict- 
ment was  that  the  defendant  *'had 
in  his  custody  and  possession  a  certain 
piece  of  false  and  counterfeit  coin, 
counterfeited  in  the  likeness  and  simili- 
tude of  the  good  and  legal  silver  coin, 
current  within  said  commonwealth  by 
the  laws  and  usages  thereof,  called 
a  dollar^  with  intent  then  and  there  to 
pass  the  same  as  true;  he,  the  said 
Stearns ^  then  and  there  well  knowing 
the  same  to  be  false  and  counterfeit,** 
it  was  objected  to  as  being  insufficient 
and  uncertain,  the  evidence  having 
proved  the  coin  to  be  in  the  similitude 
of  a  Mexican  dollar.  It  was  held  that, 
although  the  indictment  must  particu- 
larly set  forth  the  kind  of  coin  alleged 
to  be  counterfeit,  it  is  sufficient  to  de- 
scribe the  coin  by  denomination  or 
name,  the  place  of  coinage,  date,  etc., 
being  immaterial.  Com.  v.  Steams, 
10  Met.  (Mass.)  256. 

Where  it  is  alleged  in  the  indictment 
that  the  defendant  had  in  his  possession 
certain  pieces  of  false  money  or  coin, 
counterfeited  in  the  similitude  of  sil- 
ver coin  current  by  law  and  usage  in 
the  state  of  Iowa,  it  is  not  necessary  to 
charge  that  the  coin  was  counterfeited 
in  the  similitude  of  the  current  coin  of 
the  United  States.  State  v,  Williams, 
8  Iowa  533. 

"At  the  8amo  Time.'*  —  Where  the 
statute  prohibits  the  possession  of  a  cer- 
tain number  of  counterfeit  pieces  "  at 
the  same  time,"  these  exact  words 
must  be  used,  and  it  is  not  sufficient  to 
charge  that  the  accused  had  the  num- 
ber of  pieces  in  his  possession  on  a 
certain  day.  Scott  v.  Com.,  14  Gratt. 
(Va.)  687. 

8oient«r.  —  Where  an  indictment  al- 
leged that  the  defendants  **  wilfully, 
feloniously  and  knowingly  did  have  io 
their  possession  ^ve  counterfeit  silver 
coins  of  the  species  of  the  silver  coin 
then  and  now  current  in  said  state 
of  California,  of  the  denomination  of 
half  dollars,  with  intent  then  and 
there  wilfully,  feloniously  and  unlaw- 
fully to  utter  and  pass  the  same,  with 
intent  then  and  there  to  defraud  one 
Hyan  and  other  persons  to  the  grand 
jury  unknown,'*  it  was  held  that  the 
defendant's  knowledge  of  the  spurious 
character  of  the  coin  was  substantially 
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... 
F*niN«.  6iz7.i 

(Commencing  as  in  Form  No:S591y  and  eontinuing  down  to  *)  unlaw- 
fully, knowingly  and  feloniously  did  have  in  his  possession  /^;i  Certain 
false,  forged  and  counterfeit  coins  (or  bars)^  each  in  the  resemblance 
and  similitude  of  a  gold  (or  silver)  coin  (or  bar)  coined  and  stamped 
at  the  mints  (or  assay-offices)  of  the  United  States,  called  a  dollar  (or 
describing  ike  bar,  giving  weighty  fineness  arid  device  stamped  thereon)^ 
with  intent  to  defraud*  a  certain  persbn  or  persons  to  the  grand 
jurors  aforesaid  unknown,^  he,  the  %i\d  John  Doe ,  then  and  there 
well  knowing*  the  said  false,  forged  and  counterfeit  coins  (or  bars) 
to  be  false,  forged  and  counterfeited,  against  the  peace  (concluding 
as  in  Form  No,  6691).  ... 

and  sufficiently  charged.      People    t/.  mints  of  the  United  States,  called  a  ^(/ 

Stanton,  39  Cal.  698.  dime^  with  force  and  arms,  unlawfully, 

Allegation  of  Intent. —  It  is  provided  knowingly  and  feloniously  did  have  in 

by  statute  in    Tennessee  that  m  an  in-  his  possession  With  intent  to  defraud  a 

.dictment  for  fraudulently  keeping  in  certain    person  to    the    grand    jurors 

possession  counterfeit .  money  or  bi^nk  aforesaid  unknown,  against  the  form 

notes,  it  is  not  necessary  to  aver  in  the  of  the  statute  in  such  case  made  and 

indictment  that  the  party  charged  in-  provided   and  against   the  peace  and 

tended  to  pass  or  impose  the  counterfeit  '  government  of  the  United  States  of 

money    on    the   community    as    good  America."    The  indictment  was  held 

money.     Tenn.   Code   (1896),    §  7098;  insufficient  for  the  following  reasons: 

Sizemore  v.  State,  3  Head  (Tenn.)  26.  i.  That  as  the  ofifense  of  having  in 

1.   United  States.  —  Rev.  Stat.  (1878),  possession   counterfeit  gold   or   silver 

%  54S7.  coin  is  not  complete  unless  the  accused 

IntoAolent  Indietment. —  In  U.  S.  v*  had  th«m  in  his  possession  **  knowing 
Bicksler,  i  Mackey  (D.  C.)  341,  will  be  the  same  to  be  false,  forged  or  counter- 
found  the  following  indictment,  to  wit:  feit,"  the  indictment  must  so  allege. 

**  The  grand  jurors  of  the  United  2.  That  under  section  3515  of  the  Re- 
States  of  America  in  and  for  the  county  vised  Statutes  none  of  the  particular 
and  district  aforesaid,  upon  their  oath  coins  mentioned  in  the  indictment  are 
present:  That  one  Thomas  J,  BUksler^  embraced  under  the  term  "  minor 
late  of  the  county  and  district  afore-  coins,"  and  as  none  of  these  minor 
said,  on  theyfrx/day  oi  January^  in  the  coins  contain  silver,  there  is  no  such 
year  of  our  Lord  one  thousand  eight  thing  known  to  the  law  as  *'  minor 
Qundred  and  eighty^  and  at  divers  other  silver  coinage,'*  and  the  indictment  set 
days  between  the  said  last  named  day  forth  an  offense  not  known  to  the  law. 
and  the  date  of  the  taking  of  this  in-  3.  That  the  counterfeiting  of  half 
quisition  at  the  county  and  district  dimes  cannot  be  punished  under  the  act 
aforesaid,  ten  certain  false,  forged  and  relating  to  minor  coins,  but  must  be 
counterfeit  coins,  each  in  the  resem-  sought  under  the  act  punishing  the 
blanceand  similitude  of  the  minor  sil-  forging  of  silver  coins 
ver  coinage  which  has  been  coined  at  Inglish  Preoedent.  —  For  an  English 
the  mints  of  the  United  States,  called  a  precedent  of  indictment  for  having 
^//*</49//ar, /^Tf  certain  false,  forged  and  counterfeit  coins  in  one's  possession 
counterfeited  coins,  each  in  the  resem-  see  Reg.  v.  Martin,  11  Cox  C.  C.  343. 
blanceandsimilitudeof  the  minor  silver  8.  Intent  to  Defrwid.  —  An  allegation 
coinage  which  has  been  coined  at  the  of  intent  to  defraud  is  necessary.  U.S. 
mints  of  the  United  States,  called  a  v.  Otey,  31  Fed.  Rep.  72. 
quarter  dollar^  ten  certain  false,  forged  8,  Fenon  to  be  Defrauded.  —  This  is  a 
and  counterfeited  coins,  each  in  the  re-  sufficient  description  of  the  person  to 
semblance  and  similitude  of  the*  minor  be  defrauded.  It  is  not  necessary  to 
silver  coinage  which  has  been  coined  give  the  name  of  such  person.  U.  S. 
at  the  mints  of  the  United  States,  called  v,  Bicksler,  i  Mackey  (D.  C.)  341. 
a  dime^  and  ten  certain  false,  forged  and  4.  Scienter.  —  The  allegation  of  sci- 
-cottnterfeited  coins,  each  in  the  resem-  enter  is  necessary.  U.  S.  v.  Bicksler, 
blance  and  similitude  of  the  minor  silver  i  Mackey  (D.  C.)  341. 
coinage  which  has  been  coined  at  the 
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Form  No.  66x8. 

(Ak.  Criin.  Code  (i866),  p.  a69»  No»  51.)* 

(jCommencing  as  in  Form  No,  6599^  and  continuing  dawn  to  ^  John 
Doe  had  in  his  possession  a  counterfeit  of  a  gold  coin  of  the  u  nited 
States^  of  the  denomination  of  ten  dollars,  which  was  at  the  time* 
current  in  this  state,  knowing  the  same  to  be  counterfeit,  and  with 
intent  to  defraud  or  injure,  by  uttering  the  same  as  true,  or  caus- 
ing it  to  be  so  uttered,  against  the  peace  (concluding  as  in  Form 
No,  6599). 

b.  Poroiirn  Coin.    . 

Form  No.  66x9. 

(Precedent  in  Com.  «.  Fuller,  8  Met.  (MaSB.)  $13.)' 

[CommonweallA  of  Massachusetts^ )  At  the  Superior  Court,  bepin 

County  of  Middlesex^  \     '    and  holden  at  LoweU^  within 

and  for  the  county  of  Middlesex^  on  the  second  Monday  of  September^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  ^Xi& /ortf-four. 
The  jurors  for  the  CoMmonwealih  of  McusachusettSy  upon  their  oath 
present  that  David  F,  Fuller^  late  of  Lowell^  in  the  county  of  MiidU- 
sex  aforesaid,  on  Xh^  fifteenth  day  of  Aprii^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  ^vA  forty-four'^  at  Lowell^  in  the  county 
of  Middlesex^  had  in  his  custody  and  possession,  at  the  same  time, 
ten  similar  pieces  of  false  and  counterfeit  coin,  of  the  likeness  and 
similitude  of  the  silver  coin  current  within  this  Commonwealth^  by  the 
laws  and  usages  thereof,  called  Mexican  dollars^  with  intent  then  and 
there  the  said  pieces  of  false  and  counterfeit  coin  to  utter  and  pass 
as  true,  he  the  said  David  R,  Fuller  then  and  there  well  knowing 
the  same  to  be  false  and  counterfeit,  against  the  peace  of  the  Com- 
momvealthy  and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

[Daniel  Huntington^  District  Attorney.]^ 

Form  No.  6620. 

(Minn.  Stat.  (1894),  §  7339,  No;  93.) 

The  district  court  for  the  county  of  Ramsay  zxidi  state  of  Minmsot§: 

The  State  of  Minnesota 
vs. 
John  Doe. 
John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Ramsay,  by 

1.  Alabama.  —  Crim.  Code  (1886),  g  by  the  laws  and  usages  thereof,  called 

3856.  a  haif  dollar;'  was  held  bad.     Nichol- 

8.  Time  When    Churre&t.  —  The   time  son  v.  State,  18  Ala.  539. 

when  a  coin,  of  which  a  counterfeit  is  8.  This  form  is  drawn  under  an  early 

in  the  possession  of  the  accused,  was  3f/jjjar^tfx^//r  statute,  which  is  identical 

current  is  a  material  ingredient  of  the  with  Mass.  Pub.  Stat.  (1882),  c.  204,  § 

offense,   and  an    indictment    alleging  14.   The  indictment  was  held  sufficieaL 

merely  that  defendant  '*  had   in    his  4.  The  words  enclosed  by  []  will  not 

custody  and  possession  the  piece  of  be  found  in  the  reported  case,  bat  haw 

false  coin,  forged,"  etc.,  **to  the  like-  been  added  to  render  the  form  con* 

ness,"  etc.,  *'  of  the  good  and  legal  coin,  plete. 
current  within  the  limits  of  this  state, 
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this  indictment,  of  the  crime  of  having  in  his  possession  counterfeit 
money,  committed  as  follows:  The  saidyi?^^  I>od^  on  thej?rj/day  of 
February  a.  d.  x8d^,  at  the  city  of  St.  Paul^  in  this  county,  had  in  his 
possession  a  counterfeit  of  a  gold  (or  silver)  coin  of  the  Republic  of 
Mexico^  called  a  dollar^  which  was  at  that  time  current  in  this  state, 
knowing  the  same  to  be  counterfeited,  with  intent  to  defraud  (or 
injure)  by  uttering  the  same  as  true  (or  false). 

Dated  at  St.  Faul^  in  the  county  cu  Ramsay^  the  first  day  of  Aprils 
A.  D.  iS98. 

A  True  Bill 

Andrew  Jackson^  foreman  of  the  grand  jury. 


2.  Paper  Money.^ 
a.  Generally. 

1.  Baq;iiifltM   of   IndietmAnt  —  eeiMr-  North  Dakota.  —  Rev.  Codes  (1895),  g 

Ally.  —  For  the  formal  parts  of  an  in-  7423. 

dictment  in   a  particular  jurisdiction  Oregon.  —  Hill's  Anno.  Laws  (1893), 

consult  the  title  Indictbients.  g  iSii. 

Yvt  statatos  relating  to  the  offense  of  Ohio,  —  Bates'  Anno.  Stat.  (1897),  g 

having  in  one's  possession  counterfeit  7104. 

paper  money  see  as  follows:  Pennsylvania,  —  Pepp.    &    L.    Dig. 

Arizona, —  Pen.  Code  (1887),  §  745.  (1894),  p.  1143,  §  no. 

Arkansas,  —  Sand.  &  H.  Dig.  (1894},  RhoiU  Island,  —  Gen.  Laws  (1896),  c 


8 1597. 

California,  —  Pen.  Code  (1897),  g  475. 
Colorado,  —  Mills'  Anno.  Stat.  (1891), 
S1361. 

Connecticut.  — Gen,    Stat.    (1888),    g 

1578. 

Florida,  —  Rev.  Stat.  (1893),  g  3486. 

Georgia,  —  3  Code  (1895),  g  240. 

/</tfA<>.  — Rev.  Stat.  (1887),  g  7033. 

Illinois,  —  Starr  &  C.  Anno.  Stat. 
(1896),  p.  1386,  par.  333. 

Indiana,  —  Horner's  Sut.   (1896),   g 

23II. 

Iowa,  —  Code  {1897),  g  4857. 
Kansas,  ~~  Gen.  Stat.  (1880),  g  3357. 
Kentucky,  —  Stat.  (1894),  §  1 190. 
Maine, —  Viey.   Stat.   (1883),   c.    Z3I, 
g  3. 

Mcusachusetts,  —  Pub.  Stat.  (1883),  c. 

204.  g  5. 
Michigan,  —  How.  Anno.  Stat.  (1883), 

gg  9217,  9220. 

Mississippi,  —  Anno.  Code  (1892),  g 
1 109. 

Missouri.  —  Rev.  Stat.  (i889)»  g  3635. 

Montana,-^  Pen.  Code  (1895),  g  845. 

Nebraska,  —  Comp.  Stat.  (1897),  g 
6812. 

New  Hampshire, — Pub.  Stat.  (1891), 
c  234,  g  5. 

New  fersey,  —  Gen.  Stat.  (1895),  p. 
1081,  g  176. 

New  Mexico,  —  Comp.  Laws  (1884), 
8786. 


280,  g  4. 

Tennessee,  —  Code  (1896),  §  66oa. 

Texas,  —  Pen.  Code  (1895),  art.  544.  • 

Utah,  —  Rev.  Stat.  (1898),  §  4348. 

Vermont,  —Stat.  (1894),  g  4980. 

Virginia.  —  Code  (1887),  §  3738. 

West  Virginia,  —  Code  (1891),  c.  146, 
§6. 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  g  4455. 

Wyoming.  —  Rev.  Stat.  (1887),  g  987. 

For  other  forms  of  indictments  for 
having  counterfeit  bank  notes  in  pos- 
session see  Gabe  v.  State,  6  Ark.  519; 
Clark  V,  Com.,  16  B.  Mon.  (Ky.)  3iz; 
State  V,  Bonney,  34  Me.  333;  State  v, 
Symonds,  36  Me.  138;  Brown  v.  Com., 
8  Mass.  S9; States.  Randall,  3  Aik.  (Vt.) 
89. 

For  HaTinff  In  Potieiiioa  Tom  Bills.  — 
For  an  indictment  see  Com.  v.  Hay- 
ward,  10  Mass.  34. 

Use  of  Certain  Words  —  *^ Feloniously," 
In  an  indictment  for  having  in  posses- 
sion counterfeit  bank  notes  with  intent 
to  utter  or  pass  the  same  as  genuine  it 
is  not  necessary  to  charge  that  the 
offense  was  committed  feloniously,  in- 
famously or  criminally;  if  the  offense 
is  charged  in  the  words  of  the  statute 
it  is  sufficient.  Quigley  v.  People,  3 
111.  301. 

''At  Same  Time,"  —  Where  a  statute 
makes  it  an  offense  to  have  in  posses 
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sion  ''at  any  one  time  any   number  E.  Spinner."    Com.  «r.  Hall,  97  Mass. 

not  less  than  ten  "  similar  counterfeit  571. 

bank  bills,  knowing  them  to  be  coun-  Excuse  for  Not  Setting  Out.  — Where 

terfeit  and   with  intent  to    utter    the  an  indictment  charged  that  the  defend- 

same,  an  indictment  founded  thereon  ant ''feloniously did  have  in  his  posses- 

which  alleged  that  defendant  "had  in  sion /<7r/^  forged,  false  and  counterfeit 

his  custody  and  possession  ten  similar  Jive  dollar  bank   notes  issued  by  the 

false,  forged  and  counterfeit  bank  bills,"  Market  Bank"  and  that  the  counterfeit 

on  a  certain  day,  was  held  insufficient  notes  were  in  possession  of  the  defend- 

for  the  reason   that  a  material  part  of  ant,  and   therefore  a  more  particular 

the  offense  consi-sted  in  possessing  ten  description  was  to  the  jurors  unknown, 

similar  counterfeit  bills  "at  one  and  etc.,  it  was  held  that  the  reason  for  not 

the  same  time,"  and  should  have  been  setting  out  the  notes  was  sufficient  and 

so  alleged.     Edwards  v.  Com.,  19  Pick,  the    indictment    good.      Armitage   v. 

(Mass.)  124;  State  v,  Bonney,  34  Me.  State,  13  Ind.  441. 

223.  Allegation  ai  to  durenej.  —  Where  the 

"/»  the  Similitude  of?"  —  Where  an  statute   uses    the   words   "current   in 

indictment  alleged  the  defendant  had  the  state,"  or  words  to  similar  efifect,  the 

**  in  his  custody  and  possession,  at  the  indictment  should  contain  an  allegation 

same  time,    ten  similar  false,   forged  that  the  note,  of  which  a  counterfeit 

and  counterfeit  bank  bills,"  etc.,  it  was  was  in  the  possession  of  the  accused, 

held  that  the  allegation  was  insufficient  was  at  the  time  current  in  the  state, 

for  the  reason  the  word  "similar"  is  State  v,  Shelton,  7  Humph.  (Tenn.)  31. 

not    equivalent    to  -the    language    of  Corporate  Eziftonee  of   Bank. —  It  is 

the  statute,  "  in  the  similitude  of,"  and  not  necessary  to  aver  the  corporate  ex- 

cannot  be  substituted  for  it.     State  v,  istence  of  the  bank.     Quigley  v.  Peo- 

McKenzie,  42  Me.  392.  pie,  3  111.  301;  Owen  v.  State,  5  Sneed 

'^ Bank  Bill  and  Note"  —  An  indict-  (Tenn.)  495;  Fergus  v.  State,  6  Yerg. 

ment  which   describes  the  forged  in-  (Tenn.)  345. 

strument  as  a  "bank  bill  and  note,"  In  State  v.  Weller,  20  N.  J.  L.  531,  it 

when  the  words  of  the  statute  are  a  was  held  sufficient  to  charge  in  an  in- 

"  bank  bill  or  note,"  is  not  defective,  dictment  that  the  defendant  had  in  his 

Stone  V.  State,  20  N.  J.  L.  404.  possession  a  counterfeit  note,  with  in- 

^^  Commonly    Called   Bank    Note"—  tent  to  pass  the  same  with  intention  to 

Where  an  indictment  uses  the  words  defraud  a  certain  named  bank,  with- 

*'  commonly  called  a  bank  note"  in  the  out  averring  that  the  bank  was  incor- 

description  of  the  forged  instrument,  porated.     In  the  opinion  this  case  is 

in  addition   to  the  description  of   the  distinguished  from  Stone  v.  State.  20 

instrument  given  in  the  statute,  they  ,  N.  J.  L.  401,  in  which  it  was  held  that 

will  be  rejected  as  surplusage  or  con-  in  an  indictment,  under  a  separate  sec- 

«idered  as  words  of  additional  descrip-  tion  of  the  act,  for  having  in  possession 

tion.     Stone  v.  State,  20  N.  J.  L.  404.  an  unfinished  counterfeit  note  in  the 

Copy    of    Koto — Generally. — The  in-  form  of  a  note  "  made  to  be  issued  by 

dictment  must  set  forth  a  copy  of   the  an  incorporated  bank,"  an  allegation 

counterfeit  note  or  allege  a  sufficient  of  the  incorporation   of   the  bank    is 

reason  for  not  doing  so.      Hooper  v.  material. 

State,  8   Humph.  (Tenn.)  93;  Stale  v.  Where  an  indictment  for  having  in 

Calendine,  8  Iowa  288;  State  v.  Bon-  possession   counterfeit  bank    bills  al- 

ney,  34  Me.  383;  McMillen  v.  State,  5  leges   that   the  bank   whose  bills  are 

Ohio  269;  Com.  v.  Houghton,  8  Mass.  counterfeited  is  an  incorporated  com- 

107.     See  also  Com.  v.  Carey,  2  Pick,  pany  in  a  particular  place  and  state,  it 

(Mass.)  47;  Bevington  v.  State,  2  Ohio  is  equivalent  to  stating  that  the  bank 

St.  161;  Fergus  v.  State,  6  Yerg.  (Tenn.)  was  established  in  such  state.     People 

345;  State  V.  Wheeler,  35  Vt.  261.  v,  Stewart,  4  Mich.  655,  5  Mich.  243. 

Immaterial    Variances,  —  In    setting  Intent  to  Defraud — Generally.  —  The 

out  a  bill  immaterial  variances  will  not,  indictment  should  contain  an   allega- 

however,  be  fatal.     Thus,  where  a  bill  tion  of    intent  to   defraud.     State  v. 

or  note  introduced  in  evidence  was  let-  Calendine,  8  Iowa  288;  Stone  v.  State, 

tered  "  C  "  and  the  copy  set  out  omitted  20  N.  J.  L.  404;  Com.  v.  Davis,  11  Gray 

this  letter.   Quigley  v.  People,  3  111.  301.  (Mass.)  8;  Hooper  v.  State,  8  Humph. 

And  so  where  the  copy  of  the  bill  pur-  (Tenn.)  100;  Fergus  v.  State,  6  Yerg. 

ported  to  be  signed  by  "  P.  E.  Spinner "  (Tenn.)  345.      See  also  Townsend  v. 

And  the  name  actually  signed  was  "  F.  People,  4  111.  327;  Clark  v.  Com.,  16  B. 
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Form  No.  6  6  2  z . 

(Precedent  in  U.  S.  v.  Williams,  4  Biss.  (U.  S.)  302.)* 

\{Cammen€ing  as  in  Form  No,  659 ly  and  continuing  down  to  *)]*  un- 
lawfully, feloniously  and  knowingly  did  then  and  there  have  and 
keep  in  his  possession,  and  conceal,  with  intent  then  and  there  to 

Mon.  (Ky.)  ao6;  Com.  v,  Carey,  a  Pick,  ment  alleging  that  defendant  had   a 

(Mass.)  47;  State  v,  Morton,  8  Wis.  352.  counterfeit  bill  in  his  possession  **  with 

But  it  is  not  necessary  to  allege  an  in-  intent  to  pass  the  same"  is  sufficient 

tent   to  defraud  a  particular  pei'son.  without  alleging  an  intent  to  pass  **  as 

State     V,     Calendine,    8     Iowa     288;  true."    Hopkins  z'.  Com. ^3  Met.  (Mass.) 

Hooper  v.  State,  8  Humph.  (Tenn.)  93;  460.     See  also  Com.  v.  Price,  10  Gray 

State  V,  Morton,  8  Wis.  352.     See  also  (Mass.)  472,  71  Am.  Dec.  669;  Com.  v. 

Gabe  v.  State,  6  Ark.  524;  Quigley  v.  Cone,  2  Mass.  132. 

People,  3  111.  301;  Stone  r.  State,  20  N.  But  under  the  Michigan  statute  the 

J.   L.   404.;   Fergus  v.   State,   6  Ycrg,  contrary  view  is  held.     People  v.  Stew- 

(Tenn.)  352.  art,  4  Mich.  655,  5  Mich.  243. 

The  People, —  In   an   indictment   for  Place  of  Passing, — In  an  indictment 

having  a  counterfeit  bank  promissory  for    having    counterfeit   bills  in    pos- 

note  in  possession   it  is  insufficient  to  session    with    intent   to   put  them  in 

charge  an  intent  "  to  defraud  the  peo-  circulation  it  is  not  necessary  to  state 

pie  of  the  state  of  New  Jersey,"  but  it  that   the   intent  was   to  pass  them  in 

is  sufficient  to  allege  an  intent  to  de-  the  county  where  the  indictment  was 

fraud  the  Commercial  Bank  of  Balti-  found.    Spence  v.  State,  8  Blackf.  (Ind.) 

more,  ivithout  averring  that  the  bank  282. 

was  incorporated.     State  v,  Weller,  20  Upon   an   indictment  charging  that 

N.  J.  L.  521;  Stone  v.  State,  20  N.  J.  L.  the  defendant  had  a  counterfeit  bill  at 

404.  Boston,  **  with  intent  then  and  there  to 

Illegal  Banking  Corporation, — Where  utter  and  pass  the  same,*'  it  was  held 

an  indictment  for  having  counterfeit  that  the  words  **then  and  there"  were 

bank  notes  in  possession  alleged  an  in-  needless,  and  should  be  construed  as 

tent  to  defraud  a  particular  bank  which  if   they  had  been   inserted  before  the 

had  been  incorporated  under  an  act  of  words  **  with  intent,"  so  that  they  refer 

the  legislature   which  did  not  receive  to  the  intent  to  pass   and  not  to  the 

a  sufficient  number  of  votes  to  make  it  time  and  place  of  the  intended  passing; 

a  law,  it  was  held  that  there  could  not  it  is  immaterial  where  the  defendant 

be  a  conviction  on  the  indictment.     De  intended   to    pass    the    bill.     Com.  7/. 

Bow  V,  People,  I  Den.  (N.  Y.)  9.  Price,    10  Gray  (Mass.)  472,    71   Am. 

Wilfulor  Felonious  Intent.  —  It  is  not  Dec.  669.     See  also  Clark  v.  Com. ,  16 

necessary  to  charge  a  wilful  or  felonious  B.   Mon.  (Ky.)  206;  Com.  v.  Cone,  2 

intent  to  defraud.     State  v.  Calendine,  Mass.  132. 

8  Iowa  288.  8oi«]iter.  —  The  indictment  should  al- 

Intent  to  Pass  —  Generally,  — An  alle-  lege  that  the  defendant  knew  the  bills 

gation  of    intent  to  pass  is  generally  in    his     possession    were    counterfeit, 

necessary.     Gabe  v.  State,  6  Ark.  519;  Owen  v.   State,  5  Sneed  (Tenn.)  495. 

Townsend  v.   People,  4  111.  326;  Clark  See  also  Townsend  v.    People,  4   111. 

V.  Com.,   16  B.   Mon.  (Ky.)  206;  Hop-  327;  Buckley  t/.  State,  2  Greene  (Iowa) 

kins  V.  Com.,  3  Met.  (Mass.)  460;  Com.  162;  Clark  v.  Com.,  16  B.  Mon.  (Ky.) 

V.   Davis,  II    Gray  (Mass.)  4;  Com.  v.  206;  Brown  v.  Com.,  8  Mass.  67;  Com. 

Price.   10  Gray  (Mass.)  472;   Com.   v,  v,  Carey,  2  Pick.  (Mass.)  47;  Fergus  v. 

Cone,  2  Mass.  132.     But  this  allegation  State,  6  Yerg.    (Tenn.)  345;  State    v, 

is  no    longer    required    in     Tennessee,  Morton,  8  Wis.  352. 

Sizemore  v.  State,  3  Head  (Tenn.)  27.  1.  This  indictment  was  based  on  sec- 

As  True  and  Genuine,  —  Whether  it  tions  10  and  13  of  the  act  of  congress 
will  be  necessary  to  allege  an  intent  to  of  June  30,  1864,  which  is  now  con- 
pass  the  counterfeit  bill  as  true  and  tained  in  U.  S.  Rev.  Stat.  (1878),  g§  54i3» 
genuine  depends  upon  the  language  of  5431. 

the  statute  under  which  the  indictment  8.  The  matter  to  be  supplied  within 

is  drawn.     Thus  it  has  been  held  under  [  ]  will  not  be  found  in  the  reported 

the  Massachusetts  statute  that  an  indict-  case. 
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pass,  utter,  and  publish  as  true  to  some  person  or  persons  to  the 
grand  jurors  aforesaid  unknown,  one^  certain  false,  forged  and  coun- 
terfeit national  bank'  note;  which  said  false,  forged  and  counter- 
feit bank  ngte  is  as  follows,  to  wit  {Here  was  set  out  a  copy  of  the 
f(0te\^  with  intent  then  and  there  thereby  to  defraud  some  person  or 
persons  to  the  grand  jurors  aforesaid  unknown,  he,  the  said  Charles 
Williams^  then  and  there  well  knowing  the  said  national  bank  note 
tp  be  false,  forged  and  counterfeit,  contrary  to  the  form  of  the 
statute  [(concluding  as  in  Form  No.  ^5W).]* 

Form  No.  6622. 

(Precedent  in  Tomlinsoo  v.  People,  5  Park.  Cr.  Rep.  (N.  Y,  Supreme  Ct.)  314. ) 

City  andQowntj  of  New  York^  ss: 
.  The  jurors  of  the  People  of  the  State  of  New  York^  in  and  for  the 
body  of  the  city  and  county  of  New  York,  upon  their  oath,  present: 

That  William  Smithy  late  of  Xht  first  ward  of  the  city  oiNew  York^ 
in  the  county  of  New  York^  aforesaid,  and  John  Tomlinson^  late  of  the 

1.  T1l«  number  of  notM  must  be  stated,  Failure  to  set  out  a  copy  is  sufficiently 

and  an  averment  that  the  defendant  excused  by  the  following  averment,  to 

had  in  his  possession  **  divers  false,  wit: 

forged  and  counterfeit "  notes  is  insuf-  '*And   the  grand    jurors  aforesaid, 

ficient.     U.  S.  v,  Fisler,  4  Biss.  (U.  S.)  upon  their  oath  aforesaid,  do  further 

59.  present   and    say  that  the  said  false, 

9.  Kame  of  Bank.  —  The  indictment  forced  and  counterfeit  notes  and  obli- 
need  not  aver  that  the  counterfeit  note  gations  so  kept  and  had  in  the  posses- 
purported  to  be  a  note  of  any  desig-  sion  of  the  said  Martin  D.  Howell  as 
nated  national  bank,  if  the  instrument  aforesaid  are  not,  and  each  of  them  is 
be  copied  into  the  indictment  and  by  not,  more  particularly  described  herein, 
its  terms  purports  to  be  such  a  note,  and  copies  thereof,  and  the  tenors 
U,  S.  V.  Williams,  4  Biss.  (U.  S.)  303.  thereof,  respectively,  and  of  each  there- 

InoorporationofBaiik. —  It  is  not  neces-  of,  are  and  is  not  herein  set  forth,  for 

sary  that  the  indictment  should    aver  the  reason  that  the  grand  jurors  afore- 

that  the  bank  was  a  legal  corporation:  said    have  no  knowledge  or  informa- 

the  national  courts  will  take  judicial  tion  as  to  where,  in  whose  possession, 

notice  of  the  existence  of  all  national  or  under  whose   control  the  said  false, 

banks.     U.  S.   v,    Williams,   4    Biss.  forced  and  counterfeit  notes  and  obli- 

(U.  S.)  302.  gations,    and    each   thereof,   now   are 

8.  Copy  of   Koto.  —  The    indictment  and  is,  and  have  and  has  been  since  the 

must  not  only  set  out  but  must  profess  same  were  and  was  so  kept  and  had  in 

to  set  out  an  exact  copy  of  the  counter-  the  possession  of  the  said  Martin  D. 

feit    note,    or  must  state  some   valid  Howell,  as  aforesaid."   U.  S.  v,  Howell, 

reason  for  not  doing  so,  and  an  indict-  64  Fed.  Rep.  zio. 

ment  charging  that  the  defendant  **  un-  Where   an   indictment  charged  that 

lawfully  and  feloniously  did  have  and  the  defendant   had   in   his  possession 

keep   in   his   possession,  and  conceal,  counterfeit     United     States    treasury 

with  intent  to  pass,  utter  and  publish  notes,  it  was  held  unnecessary  to  aver 

as  true,  divers  false,  forged  and  coun-  that  the  counterfeits  were  made  in  the 

terfeit  treasury  notes,  and  each  of  them,  resemblance  of  genuine  notes^  and  that 

are  in  substance  described  as  follows,  the  indictment  need  not  in  terms  set 

that   is  to  say,*'  one  of  the  supposed  forth  the  name  of  the  counterfeit  notes, 

forged  notes  being  pasted  on  the  in-  as  the  court  will  determine  what  they 

dictment  at  this  point,  is  insufficient,  are  by  the  copies  set  forth  in  the  indict- 

U.S.  V.  Fisler,  4  Biss.  (U.  S,)  59.     In  ment.     U.  S.  v.  Trout,  4   Biss.  (U.  S.) 

this  case  the  court  expressed  a  doubt  105. 

whether  it  is   sufficient  to  paste  the  4.  The  matter  to  be  supplied  within 

counterfeit  note  itself  on  the  indictment  [  ]  will  not  be  found  in  the  reported 

as  a  part  of  it.  case. 
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same  place,  on  the  thirtanth  day  of  August^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-one^  with  force  and  arms  at  the 
ward,  city  and  county  aforesaid,  feloniously  had  in  their  poaisession  a 
certain  forced  and  counterfeited  negotiable  promissory  note,  for  the 

Eyment  of  money,  to  wit,  the  sum  oifa^e  dollars,  commonly  called  a 
nk  note,  purporting  to  have  been  issued  by  a  certain  corporation 
or  company,  called  the  Judson  Banky  duly  authorized  for  that  purpose 
by  the  laws  of  the  State  oiNew  Yorky  a  further  description  of  which 
said  last  mentioned  forged  and  counterfeited  negotiable  promissory 
jiote,  for  the  payment  of  money,  is  to  the  jurors  aforesaid  unknown,^ 
with  intention  to  utter  and  pass  the  same  as  true,  and  to  permit,  cause 
and  procure  the  same  to  be  so  uttered  and  passed,  with  the  intent  to 
injure  and  defraud  one  CharUs  Meyer y  and  divers  other  persons  to  the 
jurors  aforesaid  unknown,  he,  the  said  William  Smith  and  John  Tom- 
linsoity  then  and  there  well  knowing  the  said  last  mentioned  forged 
and  counterfeited  promissory  note,  for  the  payment  of  money,  to  be 
forged  and  counterfeited  as  aforesaid,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  the  People 
of  the  State  of  New  York  and  their  dignity. 

Nelson  /.  Waterbury^  District  Attorney, 

Hb  Blank  and  Unflnlshed  Bank  Nota. 

Form  No.  6623. 
(Precedent  In  Com.  cr.  Woods,  zo  Gray  (Mass.)  477.)^ 

\(Commencing  as  in  Form  No,  66 19^  and  continuing  down  /^*)]'  had 
in  his  custody  and  possession  a  certain  false,  forged  and  counterfeit 
promissory  dote*  for  the  payment  of  money,  of  the  tenor  following, 
that  is  to  say:^ 

1.  BMoriptton  of  Voto.—  This  indict-  Delaware,  —  Rev.  Stat.  (X893),  p.  949, 

ment  was  objected  to  on  the  ground  c.  129,  g  a. 

that  it  was  insufficient  in  that  it  did  not  Idaho,  —  Rev.  Stat.  (1887),  g  7033. 

set  forth  a  copy  of  the  note  or  allege  Montana,  —  Pen.  Code  (1895),  §  845. 

a  reason  for  not  so  doing,  but  the  court  Nevada,  —  Gen.  Stat.  (1885),  ^  4643. 

held  that  this  was  unnecessary.     See  New  Jersey, — Gen.    Stat.    (1895),   p. 

further,  on  this  point,  note  3,  p.  854,  1081,  §  177. 

supra.  New  York,  —  Pen.  Code,  S  5H. 

9.  This    indictment    was     properly  North  Dakota,  —  Rev.   Codes  (1895), 

framed,   although    the    proof    showed  g  7420. 

the  possession  of  a  falsely  and  f raudu-  Ohio,  —  Bates'  Anno.  Stat.  (1897),  § 

lently  altered  genuine  bank  note.    See  7104. 

Mass.  Pub.  Sut.  (1883),  c.  204,  §  5.  Tennessee.  —  Code  (1896),  §  66o3. 

For  other  statutes    relating  to    the  Utah,  —  Rev.  Stat.  (1898),  §  4348. 

possession  of    blank    and  '  unfinished  Wyoming,  —  Rev.  Stat.  (1887),  %  927. 

forged  or  counterfeited  bank  notes  see  8.  The  words  to  be  supplied  within  [  ] 

as  follows:  will  not  be  found  in  the  reported  case. 

Alabama,  —  Crim.  Code  (1886),  §  3857.  4.  The  fact  that  the  forged  bank  note 

Arizona,  —  Pen.  Code  (1887),  g  745.  in  this  case  was  described  as  a  promis- 

California,  —  Pen.     Code   (1897),    §  sory  note  was  held  to  be  no  variance. 

475.  5.  Under  the  New  Jersey  statute,  ai^ 

Colorado,  —  Mills'  Anno.  Stat.  (1891),  indictment  for  having  in  possession  an 

§  1261.  unfinished  counterfeit  note  must    aU 

ConnecOcmL  ^  Gen.    StaiU    (1888),    §  lege  that  the  bank  was  incorporated. 

1578.  Stone  V.  State,  ao  N.  J.  L.  401. 
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^*  State  of  Rhode  Island.     The  Liberty  Bank  will  pay 
Providence  Aug.  —  1854,  to  bearer  ten  dollars  on  demand. 
•    C.  R.  Droun,  Cashier.  D.  Evans,  Prest.' 

unless  upon  said  promissory  note  there  is  a  date  of  the  day  in  the 
inonth  of  August^  eighteen  hundred  and  fifty-four^  which  is  to  said 
jurors  unknown ;  the  said  Edward  James  then  and  there  knowing  the 
same  to  be  false,  forged  and  counterfeit,  with  intent  thereby  then 
and  there  to  injure  and  defraud  [(conclusion  as  in  Form  No.  6619).Y 

0.  Foreign  Bank  note. 

Form  No.  6624.* 

{Commencing  as  in  Form  No.  669 1^  and  continuing  down  to  *)  unlaw- 
fully, feloniously  and  knowingly  did  have  in  his  possession  a  certain 
false,  forged  and  counterfeit  bank  note  in  the  likeness  and  similitude 
of  a  bank  note  issued  by  a  bank  of  the  United  Kingdom  of  Great  Britain^ 
d«^ /r^/tf«</,  duly  authorized  by  the  laws  of  sdi^  United  Kingdom  of 
Great  Britain  and  Ireland^  to  wit,  the  Bank  of  England,  artd  intended 
by  the  law  and  usage  of  said  United  Kingdom  of  Great  Britain  and 
Ireland  to  circulate  as  money,  the  tenor  of  which  said  false,  forged 
and  counterfeit  bank  note  is  as  follows,  that  is  to  say  (Here  set  out 
a  copy  of  the  note\  with  intent  of  him,  the  said  John  Doe^  to   utter, 
pass  and  put  off  the  same  as  true,  he,  the  said  John  Doe,  then  and 
there  well  knowing  the  same  to  be  false,  forged  and  counterfeited^ 
against  the  peace  (concluding  as  in  Form  No,  6691). 

V.  MAKING  INSTRUMENTS  FOR  COUNTERFEITINO.^ 

1.  The  words  to  be  supplied  within  Kentucky.  —  Stat.  (1894),  §  iiQ*- 

[  ]  will  not  be  found  in  the  reported  Afaiw.  —  Rev.   Stat.   (1883),    c   i**' 

case.  §  o.                                                           nox 

a.   C/nitfd  States.  —  23  Stat,  at  Large,  Maryland.  —  Pub.  Gen.  Laws  (i&»*>^ 

c.  52,  §  5.  p.  471.  §  37.  _«-^  c. 

8.   BequiiitM    of    Indiotment  —  G«n-        il/axxar^»f^//j.  — Pub.  Stat  (i^o^^* 

•rally.  —  For  the  formal  parts  of  an  in-  204,  §17.                                               ^g^x 

dictment  in  a  particular    jurisdiction  Michigan,  —  How.  Anno.  Stat- C'**     '*■ 

consult  the  title  Indictments.  §  9230.                                                 ^^ 

For  statute!  relating  to  the  offense  of  Missouri,  —  Rev.  Stat.  (1889),  §  ^i^^' 

making  instruments  used  in  forging  or  Montana.  — Pen.  Code  (1895),  5  ^15^ 

counterfeiting  paper  money  or  coin  see  Nebraska. — Comp.  Stat.  (1897),  S^PTi 

as  follows:  Nevada.  —  Gen.  Stat.  (1885),  §  ^^Zr) 

Alabama.-^vim.  Code  (1886),  §  3857.  New  Hampshire.  —  Pub.  Stat.  (***^  '' 

Arizona. — Pen.  Code  (1887),  §  750.  c.  274,  §§  6,  10.                                     ft84), 

Arkansas. — Sand.  &  H.   Dig.  (1894),  New  Mexico, —  Comp.    Laws    C 

§  1599-  «  §  788,  796.  r^AQl\ 

California.  —  Pen.  Code  (1897),  §  480.        North  Dakota,  —  Rev.   Codes    C'^^^'' 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  §  7420.                                                       ^    m\ 

%  1266.  Ohio.  —  Bates'   Anno,    Stat.    (i»^''' 

0;i«cfrAV«/.— Gen.  Stat.  (1888),  §  1578.  §§7099,7103. 

Delaware,  — Rev.  Stat.  (1893),  p.  949, 
c.  129. 

Florida,  ^"Rev.  Stat.  (1892),  §§  2496,  gg  1812,  1815.                                         -^1^^ 

2497.  Pennsylvania.  —  Pepp.    &    L.      JT 

Idaho. -^Kev,  Stat.  (1887),  §  7038.  (1894),  p.  1140,  §  104;  p.  1142,  §  t<^'    f^ 

Aa«j«j.  —  Gen.  Stat.  (1889),  §§  2258,  Rhode  Island, -~ Gen.  Laws  (iS^/* 

3280,  2281.  280,  §§  5,  10. 
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Oklahoma.  —  Stat.  (1893).  §  ^34^'ga^\ 
Oregon,  —  HilKs  Anno.  Laws  C*^ 


6625. 


CO  UNTERFEITING. 


6626. 


FormNo.  ««25J 

{Commencing  as  in  Form  No,  6591,  and  continuing  down  to  *)  unlaw- 
fully and  feloniously,  and  without  authority  from  the  Secretary  of 
the  Treasury  of  the  United  States  or  other  proper  officer,  did  make 
(or.  willingly  aid  and  assist  in  making  or  caused  and  procured  to  be  made) 
a  certain  die  (or  hub  or  mould)  of  steel  {or  plaster  or  any  other  sub- 
stance), in  the  likeness  and  similitude,  as  to  the  design  and  inscrip- 
tion thereon,  of  a  die  (or  hub  or  mould)  designated  for  the  coining 
and  making  of  one  of  the  genuine  gold  coins  of  the  United  States^ 
coined  at  the  mints  of  the  United  States,  to  wit,  an  eagle,  against  the 
peace  {concluding  as  in  Form  No,  6591), 

VI.  Having  instruments  in  One's  possession.^ 

1.  For  Counterfeiting  Coin. 


a.  Generally. 


Tennessee.  —  Code    (1896),    §§    6605, 
6617,  6618. 


Texas,  —  Pen.  Code  (1895),  arts.  543,     §  1266. 


California,  —  Pen.  Code  (i897)»  §  480., 
Colorado,  —  Mills'  Anno.  Stat.  (1891), 


$62. 

Utah.  —  Rev.  Stat.  (1898),  §  4353. 
Vermont.—  Stot.  (1894),  gg  4982, 4985. 
Virginia.  —  Code  (1887),  §  3736. 
Washington.  —  Pen.  Code  (1897),  §  64. 
West  Virginia.  —  Code  (1891),  c.  146, 

§4. 


Connecticut.  —  Gen.     Stat.    (1888),    §- 

1578. 

Delaware,  —  Rev.  Stat.  (1893),  p.  949^ 
c.  129. 

Georgia,  •^'i  Code  (1895),  §  241. 

Ida/to.-^ Rev.  Stat.  (1887).  §  7038. 

Illinois.  —  Starr  &   C.    Anno.    Stat, 


Wisconsin.  —  Sanb.  &  B.  Anno.  Stat.  (1896),  p.  1288,  par.  230. 
(1889),  §§  4456,  446T.  Indiana,  —  Horner's    Stat.   (1896),   §: 

Wyoming.  —  Rev.  Stat.  (1887),  §  932.  2212. 

United  States.  — 26  Stat,  at  Large,  p.         loiva.  — Code  (1897),  §  4867. 
742,  c    127,  g§  I,  2;  Rev.  Stat.  (1878). 


8  5430. 

For  fonn  of  indiotmont  for  engraving 
a  plate  for  counterfeiting  a  foreign 
bank  note  see  U.  S.  v.  Arjona,  120  U. 

S.  479- 

Intent. —  There  must  be  an  allegation 
of  intent  when  required  by  the  statute. 
People  V.  D'Argencour,  32  Hun  (N.  Y.) 
178. 


Kansas.  —  Gen.  Stat.  (1889),  §§  2258, 
2280,  2281. 

Kentucky.  —Stat.  (1894),  §  1192. 

Maine.  —  Rev.  Stat.  (1883),  c.  121.  §6» 

Massachusetts,  —  Pub.  Stat.  (1882),  c. 
204,  g§  9.  17. 

Michigan,  —  How.  Anno.  Stat.  (1882),, 
9221,  9230. 

Minnesota.  — Stat.  (1894),  §  6692. 

Mississippi.  —  Anno.   Code  (1892),  §• 


1.  United  States.  —  26  Stat,  at  Large,     1103. 

Missouri.  —  Rev.  Stat.  (1889),  §  3636. 
Montana.  —  Pen.  Code  (1895),  §  850. 
Nebraska. -^Com^.    Stat.   (1897),    g§ 


p.  742.  c.  127.  §  I. 

2.  Beqniiitef    of   Indiotmont  —  8«n«r- 
ally.  —  For  the  formal  parts  of  an  in- 
dictment   in  a  particular  jurisdiction  6S13,  6815. 
consult  the  title  Indictments.  Nevada.  —  Gen.  Stat.  (1885),  §  4644. 

For  ftatntof  relating  to  the  offense  of  New  Hampshire,  —  Pub.  Stat.  (1891), 

having  in  one's  possession  instruments  c.  274,  §§  6,  10. 

used  in  forging  or  counterfeiting  paper  New  Jersey. — Gen.   Stat.   (1895),   p. 

money  or  coin  see  as  follows:  1081,  §  178. 

Alabama,  —  Crim.     Code    (1886),    §  New  Mexico.  —  Comp.  Laws  (1884)^ 

3857.                 «       ^        .        .  o  §8  788,  796. 

Arizona.  —  Pen.  Code  (1887),  §  750.  New  York,  —  Pen.  Code,  §  511. 

Arkansas. — Sand.  &  H.   Dig.  (1894).  North  Dakota, ^K^v.  Codes  (i895> 

8  1599.  8  7420. 
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■ 

Ohio,  —  Bates'  Anno.  Stat.  (1897),  ^  alloge  an  intent  to  use  the  instrnment 

7099.  7103.  for  counterfeiting,   as  such  does  not 

Oklahoma,  —  Slat  (x893)»  %  9346.  constitute  an  ingredient  of  the  of  esse. 

Oregon.  -**  Hill's  Anno.  Laws  (1899),  People  v.  White,  34  Cal«  183:  Ssssct  a 

g§  1812,  1815.  State,  13  Ohio  453- 

Pennsylvania.  —  Pepp.    &    L.    Dig.        Allegation  of  Qummvf   of  Oiiii.— As 

(1894),  p.  1140,  S  Z04;  p.  Z143,  S  J08.  indictment  alleging  that  the  defendants 

Rhode  Island. —  Gen.  Laws  i;i896),  c.  **  feloniously  and  unlawfully,  did  have 

980,  $S  5,  io»  in  their  possession   a  certain  tool,  or 

Tennessee.  -^  Code  (1896),  %  66o6«  other   instruoaent,    called    a  crndble, 

TVxAT.-^Pen.  Code  (1895),  arts.  $43,  made  of  bard  substance  and  material 

569.  to  the  jurors  aforesaid  unknown;  said 

Utah. — Rev.  Stat.  (1898),  g  4353.  crucible    then    and   there    being  cos- 

Vermont,  — Stat.  (1894),  §§  4982, 4985.  structed  and  contrived  for  tbe  purpose 

Virginia,  — Code  (1887),  g  3736.  of  melting,  mixing,  roasting,  debasing, 

Washington,  —  Pen.  Code  (1891),  g  64.  altering  and  counterfeiting  other  base 

IVest  Vkrginia. '-^Codt  (1891),  c.  146,  metals,  to  wit,  copper  and  zioc  and  tin, 

g  4.  to  the  imitation  and  lilceness  of  good, 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat,  legal  and  pure  silver;  they,  the  said  Z^ 

(1889),  g$  4456,  4461.  dock  and  Baxter^  then  and  there  having 

Wyoming,  —  Rev.  Stat.  (1887),  §  932.  the  said  crucible  in    their  possession, 

United  States.  —  26  Stat,  at  Large,  p.  for    the    purpose    of    forging,   alter* 

742,  c.   127,  §  i;   Rev.  Stat.  (1878),   §  !ng  and  counterfeiting  the  current  sil- 

5430.  ver  coin  of  this  state  and  of  the  United 

For  othsr   fonns  of  indictments  see  States,  called  half-dollars;  and  then  and 

State  V,  Collins,  3  Hawks  (xo  N.  Car.)  there  intending  to  employ  and  nse  the 

191;  Sutton  V.  State,  9  Ohio  133;  Long  said  crucible  in  and  about  the  forming 

V.  State,  10  Tex.  App.  194.  and  altering    and    counterfeiting  the 

Defendant  not  Xmploysd  in  Mint.  —  The  said    silver  coin,    called    half-Marv, 

indictment  need  not  allege  that  the  de-  which  forged,  altered  and  counterfeited 

fendant  was  not  employed  in  the  mint  and  base  coin,  so   intended  then  and 

of  the  United  States.   Harlan  v.  People,  there  to  be  forged,  altered  and  counter- 

I  Dougl.  (Mich.)  207.  felted   by   them   the  said  Baxter  and 

Besoriptioa  of  InstnuBflnt. — The  in-  Zadock,  would  then  and  there  be  of  the 
dictment  must  describe  by  name  or  similitude  and  likeness  of  the  good  cur- 
otherwise  the  instrument  which  the  de-  rent  and  legal  silver  coin  coined  at  the 
fendant  had  in  his  possession.  Cham-  United  States  mint,  and  the  current <oia 
berlain  v.  State,  5  Blackf.  (Ind.)  573;  of  this  state  and  of  the  United  States, 
Peoples  V.  State,  6  Blackf.  (Ind.)  95.  called  half-dollars^  contrary,"  etc.,  was 

Under  the  7V»»/xj^^  statutes,  it  is  not  held    insufficient,     the    words  "were 

necessary  to  give  in  the  indictment  a  cumint  silver  coins  of  this  state  and  of 

particular  description  of  the  machine  the  United  States"  in  the  indictment 

or  instrument  the  defendant  had  in  his  not  being  equivalent  to  the  statutory 

possession,  as  by  setting  forth  particu-  language,  *' which  shall  be  madecttr| 

larl^  the  description  of  the  coin  it  was  rent  by  the  laws  of  this  or  the  United 

designed  to  counterfeit,  and  an  indict-  States."      State    v.    Bowman,  6  Vt. 

ment  charging  that  the  defendant  did  594. 

feloniously  and  fraudulently,  and  with-  Inoorporatlon  of  Bank.  —  In  an  indict- 
out  any  lawful  excuse,  keep  in  his  ment  for  having  in  possession  instrn- 
possession  a  machine,  which  said  ma-  ments  for  counterfeiting  bank  notes  it 
chine  was  then  and  there  intended  by  Is  not  necessary  to  allege  the  incorpora- 
the  said  defendant  for  the  purpose  of  tion  of  the  bank,  the  fact  of  its  ioc^' 
forging  and  counterfeiting  the  coin  cur-  poration  not  being  an  element  of  tfi* 
rent  by  law  and  usage  in  the  state  of  crime.  People  v,  McDonnell,  80  ^* 
Tennessee  and  the   United  States,  is  285. 

suflScient.   Bradford  zr.  State,  3  Humph.        Seiontor.  —  Under    the    Ohio  ^^ 

(Tcnn.)  370.  (Bates'  Anno.  Stat  (1897).  §  W'iJ 

See  insuflScient  description  in  Bell  v.  averment  that   the  defendant  se^"/ 

State,  10  Ark.  536;  Peoples  v.  State,  6  kept    instruments    for    counterfeiwo* 

Blackf.  (Ind.)  95.  coin  sufficiently  shows  a  scienter,   ^tti- 

Intentto  Uso»^<-It  it  unnecessary  to  ton  v.  Sute,  9  Ohio  133. 
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Pomi  No.  6626. 

(Precedent  in  People  v.  White,  94  C«l.  183.)'  ^ 

[In  the  County  Court  for  the  county  Sonoma,  state  of  California^ 
the  sixth  day  of  June,  a.  d.  iS^ft 

The  People  of  the  State  of  California ) 

against  >  Indictment 

William  White,  ) 

William  White  is  accused  by  the  grand  jury  of  the  county  of  So- 
noma,  state  of  California,  by  this  indictment,  of  the  crime  of  know- 
ingly having  in  his  possession  instruments  used  in  counterfeiting 
United  States  gold  coin,  committed  as  follows:]* 

The  said  William  White,  on  the  fourteenth  day  of  February,  a.  d. 
\%66,  at  the  county  of  Sonoma,  did  knowingly  procure  and  have  in 
his  possession  a  certain  mould,  pattern,  die,  puncheon,  tool,  instru- 
ment, and  apparatus,  made  of  wood  and  iron,  made  use  of  in 
counterfeiting  the  gold  and  silver  coin  of  the  United  States,  now 
made  current  in  this  state,  to  wit:  a  gold  coin  called  a  double  eagle, 
of  the  value  of  twenty  dollars,  and  a  silver  coin  called  a  half  dollar,  « 
contrary  to  the  form  of  the  statute  [in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of  the  state 
of  California* 

/.  G,  McCullough,  District  Attorney.]* 

b.  Foreign  Coin. 

Ponn  No.  6627. 

(Precedent  in  Miller  v.  People,  3  111.  234.)^ 

State  of  Illinois,  Cook  County,  ss. 

The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the 

1.  The  defendant  demurred  to  this  offense  to  have  been  committed  felonU 

indictment  on    the    ground    that    the  ously.      2.  That    the    facts  were    not 

facts  stated  in  the  indictment  did  not  properly  charged.    3.  That*  in  the  first 

constitute  a  public  offense,  and  on  the  count,  the  offense  was  not  charged  in 

further  ground  that  the  indictment  did  the  language  of  the  code,  nor  in   the 

not   state  that  defendant  had  the   in-  language ofthe common  law.    4.  That, 

struments  in  his  possession  for  the  pur-  in  the  second  count,   the  offense  in- 

pose  or  with  the  intent  to  use  the  same  tended  to  be  charged  is  not  sufficiently 

m  counterfeiting  the  coin  of  the  United  set  out  either  under  the  statute  or  at 

States,   or  defrauding  any  person    or  common  law.   5.  That  the  second  count 

body  politic  or  corporate,  but  the  de-  failed   to    state    in    what    county    the 

murrer  was  overruled  and  the  judg-  offense    charged  was  committed,  nor 

ment  affirmed  on  appeal.  upon   what  authority  the  indictment 

See  Cal.  Pen,  Code  (1897),  g  480,  and  was  found.      6.  That  the   indictment 

list    of     statutes  cited  sttpra^   note  a,  was  uncertain,   imperfect  and  insuffi- 

p.  857.  cient    in    other   respects.     7.  That    it 

S.  The  words  and  figures    enclosed  did  not  state  with  sufficient  precision 

by  [  ]  will  not  be  found  in  the  reported  or  certainty  any  offense,  either  under 

case,  but    have  been  added  to  render  the  statute  or  at  common  law.    The 

the  form  complete.  judgment  of  the  lower  court,  overrul- 

S.  This  indictment  was  attacked  for  ing  a   motion  in  arrest   of  judgment 

the  following  reasons:     i.  That  it  was  founded  upon    the  above  objections, 

insufficient  in  that  it  did  not  charge  the  was  affirmed. 
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county  of  Cook^  in  the  name  and  by  the  authority  of  the  people  of 
the  state  of  Illinois^  upon  their  oaths  present,  that  John  B.  Miller^ 
late  of  said  county,  on  the  first  day  of  December^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  tkirty-seven^  in  the  county 
aforesaid,  one  press  for  coinage,  made  of  iron,  otherwise  called  a. 
**  bogus  press  ";  one  edging  tool,  made  of  iron  and  steel,  adapted  and 
intended  for  the  working  of  coin  around  the  edges,  with  grainings, 
apparently  resembling  those  on  the  edges  of  coin  then  and  now  cur- 
rent in  the  state  aforesaid,  to  wit,  Mexican  dollars  \  one  die,  made  of 
steel,  in  and  upon  which  then  and  there  were  made  and  impressed 
the  figure,  resemblance  and  similitude  of  one  of  the  sides,  to  wit,  the 
eagle  side  of  the  coin  then  and  now  current  within  the  state  afore- 
said, to  wit,  a  Mexican  dollar'  one  other  die,  made  of  steel,  in  and 
upon  which  then  and  there  were  made  and  impressed  the  figure, 
resemblance  and  similitude,  to  wit,  the  reverse  of  the  eagle  side  of 
the  coin  and  now  current  within  the  state  of  Illinois^  called  a  Mexican 
dollar  \  two  crucibles  made  of  clay  and  sand,  made  use  of  in  counter-* 
feiting  the  coin  then  and  now  current  within  the  state  aforesaid,  to 
wit,  Mexican  dollars^  without  lawful  excuse;  —  then  and  there  know- 
ingly, [unlawfully  and  feloniously]^  had  in  his  possession,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same  people  of  the  state  of 
Illinois* 

And  the  same  grand  jurors,  chosen,  selected,  and  sworn,  in  and  for 
the  county  aforesaid,  in  the  name  and  by  the  authority  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present,  that  John  £.  Miller^  late 
of  said  county,  on  the  first  day  of  December^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-seven^  in  the  county  aforesaid, 
one  press  for  coinage,  made  of  iron ;  one  edging  tool  made  of  iron 
and  steel,  adapted  and  intended  for  the  working  of  coin  round  the 
edges,  with  grainings,  apparently  resembling  those  on  the  edges  of 
coin  then  and  now  current  within  the  state  aforesaid,  to  wit,  Mexican 
dollars  \  one  die,  made  of  steel,  in  and  upon  which  then  and  there  were 
made  and  impressed  the  figure,  resemblance  and  similitude  of  one 
of  the  sides,  to  wit,  the  eagle  side  of  coin  then  and  now  current 
within  the  state  aforesaid,  to  vrit^  Mexican  dollars;  one  jQther  die^ 
made  of  steel,  in  and  upon  which  then  and  there  were  made  and  im' 
pressed  the  figure,  resemblance  and  similitude  of  one  of  the  sides, 
to  wit,  the  reverse  of  the  eagle  side  of  coin  then  and  now  current 
within  the  state  of  Illinois^  called  Mexican  dollars;  two  crucibles, 
made  of  sand  and  clay,  made  use  of  in  counterfeiting  the  coin  then 
and  now  current  within  the  state  aforesaid,  called  Mexican  dojkr^y 
then  and  there  knowingly,  unlawfully  [and  feloniously]^  had  in  his 
custody  and  possession,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
same  people  of  the  state  of  Illinois, 

A,  Huntington,  State's  Attorney. 

1.  The  words  enclosed  by  [  ]  are  not  ever,  because  necessary  under  tbff 
found  in  the  reported  case  and  the  in-  present  statute,  which  makes  the offcn^ 
dictment  was  held  sufficient  without  a  felony.  See  Starr  &  C.  Anno.  Siai* 
them.     They   have  been  added,  how-    111.  (1896),  p.  1288,  par.  230. 
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0.  Out  Sidt  Onlj. 

Form  No.  kkzt. 

(Precedent  la  Com.  v.  Kent,  6  Met.  (Mass.)  29Z.V 
\{Commencing  as  in  Farm  No,  6619^  and  continuing  down  to  *)]*  did 
knowingly  have  in  his  possession  a  certain  mould,  pattern,  die,  punch- 
eon, tool  and  instrument,  adapted  and  designed  for  coining  and 
making  one  side  of  a  counterfeit  coin  in  the  similitude  of  one  side  or 
half  part  of  a  certain  silver  cOin,  called  a  half  dollar,  to  wit,  that  side 
or  half  part  thereof  which  represents  a  spread  eagle,  and  has  the 
words  "  United  States  of  America,"  "half  dollar;  "  said  coin,  called 
a  half  dollar,  being  current  by  law  and  usage  in  this  State  and  Com- 
monwealth aforesaid,  with  intent  to  use  and  employ  the  same  mould, 
pattern,  die,  puncheon,  tool  and  instrument,  and  cause  and  permit 
the  same  to  be  used  and  employed,  in  coining  and  making  such  false 
and  counterfeit  coin  as  aforesaid,  [{concluding  as  in  Form  No,  6619),  ]^ 

2.  For  Counterfeiting  Gold  Dust. 

Form  No.  6629. 

(Precedent  in  People  v.  Page,  i  Idaho  102.)* 

ITh^  Territory  of  Idaho  )  In  the  District  Court  of  the Judicial 

against  >•      District,  in  the  County  of  Ada,  February 

John  C,  Page,  )      Term,  a.  d.  \W7, 

John  C,  Page  is  accused  by  the  grand  jury  of  the  county  of  Ada  of 
the  crime  of  having  and  secretly  keeping;  in  his  possession  instru- 
ments for  the  counterfeiting  of  gold  dust,^  committed  as  follows:]^ 

The  said  John  C,  Page  on  thtTfifteenth  day  of  November,  1^6,  at  the 
county  of  Ada,  did  knowingly  and  wilfully  have  in  his  possession  and 
secretly  did  keep  one  furnace,  three  bottles  acid,  one  mortar  and 
pestle,  two  sieves,  one  pair  tongs,  one  gold  pan,  one  large  file,  one 
frying  pan,  one  lot  buckshot,  one  sack  of  spelter,  one  sack  of  sand, 
two  crucibles,  six  iron  bars,  the  same  then  and  there  being  instru- 
ments for  the  purpose  of  counterfeiting  uncoined  gold,  gold  lumps 
and  pieces  commonly  called  gold  dust,  then  and  there  currently  pass- 
ing in  the  territory  ^i  Idaho,  [with  intent  to  use  the  said  instruments 
for  the  said  purpose  of  counterfeiting  uncoined  gold,  gold  lumps  and 
pieces  commonly  called  gold  dust,J^  contrary  [to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  territory  oiIdaho,'\^ 

1.  This  indictment  was  held  to  suffi-  and  secretly  keeping  instruments   for 

ciently  charge  an  offense.  the  counterfeiting  of  gold  dust,"  is  a 

S.  The  matter  to  be  supplied  within  gross  error.     People  v.  Page,  i  Idaho 

[   ]  will  not  be  found  in  the  reported  102. 

case.  S.  The  words  and  figures  enclosed  by 

8.  Idaho. -^Ktv,  Stat.  (1887),  §  7038.  []  will  not  be  found  in  the  reported 

Similar  statutes  exist  as  follows:  case,  but  have  been  added  to  render  the 

Arizona.  —  Pen.  Code  (1887),  §  750.  form  complete. 

California.  —  Pen.  Code  (1897),  §  480,  6.  The  precedent  does    not  contain 

N'evcuia.  — Gen.  Stat.  (1885),  ^4648.  this  allegation,  and  the  indictment  was 

Montana. — Pen.  Code   (1895),  §  847.  held   insufficient  because  it  failed    to 

4.  Charging   that    the  defendant   is  allege  that  the  instruments  were  had  by                                j 

f guilty  of  a  "felony,"  instead  of  nam-  the  defendant  for  the  purpose  of  coun-                                ' 

tk^  the   real  offense,  that  of  "having  terfeiting.    People  v.  Page,  i  Idaho  102. 
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COVENANT,^ 

L  IN  ENaLAMD,  863. 

1.  At  Common  Law,  863. 
•.   Undsr  Hilary  Rules,  864, 

IL  IN  THE  United  States,  864. 

CROfiS-REFlSRfilfCak 

For  Forms  of  Declarations  in  Actions  for  Breach  of  Fartictilar  ftw- 

nants,  see  the  title  COVENANTS. 
For  Forms  of  Fleas  in  Actions  of  Covenant,  see  the  various  special  HUts 

in  this  work. 
See  also  the  GENERAL  INDEX  to  this  work. 
For  matters  of  Frocedure,  see  the  title  COVENANTS,  S  EnctOO- 

PADIA  OF  PLEADIKO  AND  PraCTIC£,  p.  343. 

L  In  England. 

!•  At  Common  Law.* 

Porm  No.  6630. 
(3  Chit.  PU  341.) 

MarKham  CMd  Le  Bletnc. 

Wednesday  next  after  fifteen  icg^  ofth  Bolf 
Trinity,  in  Trinity  Term,  Bl  Geo.  Ill 

Middlesex,  to  wit.    John  Doe  complains  of  Richard  Roe  being  io 

1.  This  title  is  intended  to  comprlM       d.  The  form  of  comffion-law  decltn- 

only  forms  pertaining  strictly  to  the  tion  given  in  the  text  was  that  usedjn 

common-law  form  of  action,  known  as  a    declaration    by  bill    in   the  kiop 

the  action  of  covenant.     For  forms  in  bench.     For  the  formal  parts  of  dedaj 

actions  for  breaches  of  particular  cove-  rations  in  other  courts,  and  bf  ^ 

nants    tee  the  title  C0VXNANT8,  post,  against  particular  persons,  coofolt  tbl 

p.  868.  title  Declarations. 
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the  custody  of  the  marshal  of  the  Marshalsea  of  oor  lord  the  now 
iLing,  before  the  king  himself,  of  a  plea  of  breach  of  covenant.  For 
that  whereas,  heretofore,  to  wit,  on  the  twenty-fifth  day  of  October^ 
A.  D.  i8i(>,^  at  Wtstminster^  in  the  county  of  Middlesex  aforesaid,  by 
a  certain  indenture  then  and  there  made  between  the  said  John  Doe 
of  the  one  part,  and  the  said  Richard  Roe  of  the  other  part,'  the 
counterpart'  of  which  said  indenture,  sealed  with  the  seal^  of  the 
said  Richard  Roe  the  said  John  Doe  now  brings  here  into  court,  the 
date  whereof  is  the  day  and  year  aforesaid,  the  said  John  Doe  did 
(Jlere  set  out  the  substance  of  the  covenant  in  the  words  io  be  found  in 
the  c^ropriate  form  under  the  particular  title)^  As  by  the  said 
indenture,  reference  being  thereunto  had,  will  (amongst  other  things) 
more  fully  and  at  large  appear.^    And  although  the  said  John  Doe 

1.  Data.  —  A  deed  may  be  stmted  in  long,  toy,  "  certain  tenements,  with  the 

pleading  to  have  been  made  on  a  day  appurtenances  particularly  mentioned 

different  from  its  date,  omitting  the  and  described  in  the  said  indenture, 

words  **  bearing  date/'  etc.    Hall   ».  situate,"  etc.,  and  in  order  to  avoid 

Cazenove,  4  East  477.     But  it  is  most  variance  It  is  advisable  not  to  state  the 

usual  to  insert  the  date.    2  Chit,  PI.  abuttals,  or  any  other  very  particular 

241,  note  d,  description,     t  Saund.   233,  note  2;  ft 

S.  Addition  of  Pirtiss.—  It  is  not  neces-  Saund.  366,  note  i ;  Pitt  v.  Green,  9  East 

sary  or  advisable  to  state  the  addition  x88.      If,  however,  personal  prope.rty 

of  Uie  parties.    2  Chit.  PI.  241,  note/.  have  been  demised,  together  with  land, 

8.  Profinrt — Generally,  —  Aprofert,  or  etc.,  the  above  concise  statement  will 

an  excuse  for  the  want  of  it,  must  in  not  suffice;  and  when  the  action  is  for 

general  be  stated  or  the  declaration  not  repairing  buildings,  ditches,  etc.,  it 

will  be  bad  on  special  demurrer.    Stat,  is  most  ustlal  to  state  all  such  premises. 

4  Ann.,  c.  16;  Read  v,  Broolcman,  3  T.  2  Chit.  PI.  242,  note  i, 

R.  151.     And   where  profert  is  stated,  And  any  exception,  or  condition,  or 

and  the  deed  cannot  be  produced,  the  matter  qualifying  the  covenant  should 

plaintiff  will  be  nonsuited  on  the  plea  be  stated,   or  an  omission  would  be 

of  m^ntstftctum^    Smith  9.  Woodward,  fatal    on   non  est  factum,      Howell  v, 

4  East  585.    As  to  proferts  in  general,  Richards,  11  East  633.     But  there  is  a 

see   I   Chit.  PI.  y^€tseq,\  i  Saund,  9,  distinction  between  a  proviso  and  an 

note  I.  exception.     A  proviso  is  properly  th^ 

Both  Parts  Originals,  -^  If  both  parts  statement  of  something  extrinsic  of  the 

of  the  deed  be  originals,  that  is,  signed  subject  matter  of  the  covenant  whicli 

by  all  the  contracting  parties,  profert  shall  go  in  discharge  of  that  covenant 

should  be  made  in  the  following  words,  by  way  of  defeasance.    An  exception 

to  wit,  "  one  part  of  which  said  inden^-  is  the  taking  out  of  the  covenant  some 

ture,"  etc.    2  Chit.  PI.  241,  note  ^.  part  of  the  subject  matter  thereof.     A 

4.  8saL<^  The  declaration  must  state  plaintiff  need,  therefore,  never  state  a 

that  the  contract  was  under  seal.     2  Ld.  proviso,     i  Saund.  PI.  393. 

Raym.  1336,1536.  Oonsideration.  —  No  consideration  need 

8.  Covsiiaat,How8etOat  —  The  words  be  stated  unless  a  covenant  operating 

of  the  covenant  are  in  general  to  be  set  under  the  statute  of  uses  be  pleaded, 

out  verbatim.     2  Chit.  PI.  242,  note  k\  i  Saund.  PI.  392.     And  the  averment 

I  Saund.  PI.  392.     But  no  unnecessary  that  the  defendant  "  for  the  considera- 

covenant  or  other  irrelevant  parts  of  tions  in  the  indenture  mentioned,"  etc., 

the  deed  should  be  stated,     i  Saund.  is  sufficient.    Homers.  Ashford,  3  Bing. 

233,    note   2;    2    Saund.   366,   note   x.  322,  iz  E.  C.  L.  121.     Where  the  plain- 

For  the  statement  of  any  superfluous  tiff  states  any  part  of  the  consideration, 

matter  will  be  censured  by  the  court,  he  must  state  the  whole,  and  failure  to 

Dundass  v.  Weymouth,  2  Cowjp.  665;  do  so  is  a  fatal  variance.     Swallow  v. 

Price  V.  Fletcher,  2  Cowp.  727;  Bristow  Beaumont,  i  Chit.  Rep.  518,  18  E.  C. 

V,  Wright,  2  Dougl.  665;  z  Saund.  Pi.  L.  153. 

393:  6.  Bsforsnoe  to  Indontort.  —  The  refer- 
Thus  in  an  action  on  a  lease,  if  the  ence  to  the  indenture  is  not  necessary, 
description  of  the    premises  be  very  2  Chit.  PI.  243,  note  tn, 
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hath  always,  from  the  time  of  making  the  said  indenture,  hitherto 
well  and  truly  perfprped,  fulfilled,  and  kept  all  things  in  the  said 
indenture  coutained  on  his  part  and  behalf,  to  be  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  effect,  true  intent  and  meaning 
pf  the  said  indenture,  to  wit.  at  Westminster  aforesaid.^  Yet  protest- 
ing that  the  said  Richard  Roe  hath  not  performed,  fulfilled,  or  kept 
anything  in  the  said  indenture  contained  on  his  part  and  behalf,  to 
be  performed,  fulfiried,  and  kept,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof,*  the  said  John  Doe  saith,  that  after 
the  making  of  the  said  indenture  (^Here  set  out  the  particular  breach  or 
breaches  complained  of )?  contrary  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of  the 
said  Richard  Roe  by  him  in  that  behalf,  so  made  as  aforesaid,  to  wit, 
at  Westminster  aforesaid.  And  so  the  said  John  Doe  in  fact  saith,* 
that  the  said  Richard  Roe^  although  often  requested  so  to  do,  hath 
not  kept  the  said  covenant  so  by  him  made  as  aforesaid,  but  hath 
broken  the  same,  and  to  keep  the  same  with  the  sdXd  John  Doe 
hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse,  to  the  damage  of  the  said  John  Doe  of  jQ20y^  and  there- 
fore he  brings  his  suit,  etc. 

i     John  Den 
Pledges  to  prosecute  •<  and 

(  Richard  Femk 

2.  Under  Hilary  Rules. 

« 

Form  No.  6631. 

(Petersd.  Prec.  7,  147.) 

In  the  King's  Bench. 

Tenth  day  of  March,  iWi 

Middlesex,  John  Doe,  by  Jeremiah  Mason,  his  attorney  (or  in  his 
own  person),  complains  of  Richard  Roe,  who  has  been  summoned  to 
answer  the  plaintiff  in  an  action  of  covenant.  For  that  whereas 
heretofore,  to  wit,  on  the  first  day  of  May,  in  the  year  18^^,*  by  a 
certain  indenture  then  made  between  the  plaintiff  of  the  one  part, 

1.  Ptrformaaoe  \sj  Plaintiff.  —  This  according  to  the  legal  effect,  i  Saund. 
general  averment  of  performance  by  235,  note  6.  As  to  the  averments,  and 
the  plaintiff  is  unnecessary,  i  Saund.  the  statement  of  the  breach  in  general. 
235,  note   5;   2  Chit.   PI.  243,  note  o,  5ee  i  Chit.  PI.  y>lb  et  seq. 

But  if  there  be  a  condition  precedent,        4.  This  statement  is  unnecessaryi  ^^ 

performance  must  be  specially  shown,  there  being  a  breach  of  covenant  al- 

2  Chit.  PL  243,  note  o\  I  Saund.  PI.  393.  leged  before,  it  is  holden  unnecessary 

2.  Protestation.  —  There  is  no  occa-  to  make  a  repetition  of  it  in  the  concm- 
sion  for  this  protestation  or  allegation  sion.     i  Saund.  235,  note  7. 

of  the  general  nonperformance  of  cove-  S.  Bamagof. —  In  all  declarations  in 

nants  by  the  defendant;  the  declaration  covenant,   a  sum   should  be  inserted 

may  proceed  at  once  to  the  material  sufficient  to  cover  the  real  demand  and 

averments  and  the  particular  breach  for  interest  to  the  time  final  of  judgment, 

which  the  action  is  brought.    2  Chit.  PI.  2  Chit.  PI.  244,  note  / ;  i  Saund.  Pl-  393- 

243,  note/.  6.  Bato.  — The  date  when  the  cove- 

8.  Statemont  of  Broaoh.  —  The  breach  nant  purports  to  have  been  loade,  or 

may  be  in  the  negative  of  the  covenant  actually  was  made,  should  in  %t^^^ 

generally.     Harris  v.  Mantle,  3  T.  R.  be  stated.     Petersd.    Prec.  4.  note  * 

507;   Procter  v,  Burdet,  3  Mod.  69.     Or  But  see  j«c/ra,  note  i,  p.  863. 
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and  the  defendant  of  the  other  part,  the  counterpart^  of  which  said 
indenture,  sealed  with  the  seal^  of  the  defendant,  the  plaintiff  now 
brings  here  into  Court,  the  date  whereof  is  the  day  and  year  afore- 
said, the  plaintiff  {Here  set  out  the  substance  of  the  covenant  in  the 
words  to  be  found  in  the  appropriate  form  in  the  particular  title) ^^  and 
although  the  plaintiff  has  always  from  the  time  of  making  the  said 
indenture  hitherto  well  and  truly  performed,  fulfilled,  and  kept  all 
things  in  the  said  indenture  contained  on  his  part  and  behalf  to  be 
performed,  fulfilled,  and  kept  according  to  the  tenor  and  effect,  true 
intent,  and  meaning  of  the  said  indenture  ;*  Yet  protesting*  that  the 
defendant  has  not  performed,  fulfilled,  or  kept  anything  in  the  said 
indenture  contained  on  his  part  and  behalf  to  be  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  effect,  true  intent  and  meaning 
thereof;  And  the  plaintiff  says,  that,  after  the  making  the  said 
indenture,  {Here  set  out  the  particular  breach  or  brecuhes  complained 
of)j^  contrary  to  the  tenor  and  effect,  true  intent,  and  meaning  of 
the  said  indenture,  and  of  the  said  covenant  of  the  defendant  by  him 
in  that  behalf  so  made  as  aforesaid;  And  the  plaintiff  in  fact  says, 
that  the  defendant,  although  often  requested  so  to  do,  has  not  kept 
the  said  covenant  so  by  him  made  as  aforesaid,  but  has  broken  the 
same,  and  to  keep  the  same  with  the  plaintiff  has  hitherto  wholly 
neglected  and  refused,  and  still  does  neglect  and  refuse.  To  the 
damage  of  the  plaintiff  of  £20-^  and  therefore  he  brings  his  suit,  etc. 

IL  IK  THE  UNITED  STATES.* 
Form  No.  6632. 

iTnty  oTAZ'"'"'  \  -•    ^^  ^^^  ^-•^  Court  thereof. 

John  Doe  complains  of  Richard  Roe  of  a  plea  of  covenant  broken;* 
for  this,  to  wit,  that  heretofore,  to  wit,  on  Xh^  first  day  of  June^  i8P7, 
by  a  certain  indenture  made  between  the  said  defendant  of  the  first 
part  and  the  said  plaintiff  of  the  second  part,^®  which  said  indenture, 
sealed^^  with  the  seal  of  the  said  defendant,  is  to  the  court  now  here 

1.  ProfBrt. —  See    supra,    note  3,   p.  W^«/ DfV^imtf  the  words  **  plea  of  cove- 

S63.  nant  broken  **  are  used.     In  the  other 

9.  SaaL  —  The  declaration  must  state  common-law    states    it    is    customary 

that  the  contract  was  under  seal.     2  Ld.  to   use  the  words   **  plea  of  breach  of 

Raym.  1336,  1536.  covenant." 

8.  Covenant,  How  Sot  Oat.  —  See  supra,        10.  With  Whom  Covenant  wai  Made.  — 

note  5,  p.  863.  It  must    appear,   in   the    declaration, 

4.  Perfinnmnoe    by     Plaintiff.  —  See  with  whom  the  covenant  was  made. 
supra,  note  i,  p.  864.  Keatly  v.   McLaugherty,  4  Mo.    221; 

5.  Proteotation.  —  See  supra,  note  2,  Perkins  v.  Reeds,  8  Mo.  33. 

p.  864.  11.  Seal. — The  declaration  must  show 

6.  Statement  of  Breaoh.  — See  supra,  that  the  instrument  upon  which  the  ac- 
note  3,  p  864.  tion  is  founded  is  a  sealed  instrument. 

7.  Damagei.  —  See    supra,    note    5,  Wineman  v,  Hughson,  44  III.  App.  22; 
p.  864.  Manning  v.  Perkins,  86  Me.  419;  Pier- 
s' For  the  formal  parts  of  a  declara-  son  v.  Pierson,  6  N.  J.  L.  168;  Bilder- 

tion  in  any  common-law  state  consult    back  v.  Pouner,  7  N.  J.  L.  64.   And  it  is 

the  title  Declarations.  not  sufficient  to  allege  that  the  parties 

0.  In  New  Hampshire,  Virginia  and     made  their  covenant,  the  word  "cove- 
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shown,  ^  the  date  whereof  is  the  day  and  ^ear  aforesaid,  the  said 
defendant,  for  a  certain  valuable  consideration  therein  mentioned,' 
did  {Here  set  out  the  substance  of  the  covenant  in  the  words  to  be  found  in 
the  appropriate  form  in  the  particular  tit/e),^  as  from  the  said  deed, 
reference  being  had  thereto,  will  appear.  And  the  said  plaintiff  in 
fact  saith  that,  from  the  time  of  the  execution  of  said  deed,  he  hath 
at  all  times  kept  and  performed  all  and  singular  the  covenants  on 
his  part  to  be  kept  and  performed,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  deed;^  yet  the  said  defendant, 
since  the  making  of  said  deed,  has  not  performed  and  kept  said  cove- 
nants in  the  said  deed  contained,  to  be  on  his  part  kept  and  per- 
formed, as  by  the  said  deed  is  of  him  required,  and  particularly  in 
this,  that  (Here  set  out  the  particular  brecuh  or  breaches  compUdntdofY 

hant"  not  importing  a  sealed  instm-  Houghtaling,  35  Mich;  127.  But  it  1ft 
ment.  Hays  v.  Lasater,  3  Ark.  565.  not  necessary  to  set  out  the  whole  deed. 
Nor  does  the  declaration  sufficiently  but  only  those  covenants  which  coo- 
show  that  the  parties  to  the  covenant  tain  mutual  stipulations  and  conditions 
sealed  it,  although  it  is  set  out  in  hac  which  are  essential  to  the  plaintiff's 
verba  and  contains  the  words  **  witness  cause  of  action.  KilHan  v.  Herndon, 
our  hands  and  seals."  Hays  v.  Lasa-  4  Rich.  L.  (S.  Car.)  196;  Hughes  v. 
ter,  3  Ark.  565.  But  where,  in  describ-  Houlton,  5  Blackf.  (Ind.)  180. 
ing  the  instrument,  words  of  art,  such  In  a  declaration  on  a  covenant,  it 
as  deed,  indenture,  etc.,  are  used,  such  should  be  set  out  without  any  inter- 
words import  the  seal.  Wineman  v.  mediate  inducement,  but  if  averments 
Hughson,  44  111.  App.  22.  are  made  which  may  be  treated  as  mere 
The  declaration  should  show  that  surplusage  they  will  not  vitiate  the 
the  agreement  on  which  the  action  is  declaration.  Jones  v.  Thomas,  21  Gratt 
founded  was  originally  sealed  by  the  (Va.)  96. 

defendant,  and  remained  under  seal  at        4.  Pttformaiim  by  PlaintiiL  —  Where 

the  time  of  declaring,  or  accounting  for  covenants  are  mutual  and  dependent, 

the  omission  of  such  averment.     It  is  the   declaration   must    aver   that  the 

not  sufficient  to  say  "And  for  the  faith-  plaintiff  was  able,  ready  and  willing  tp 

ful  performance  of  the  said  covenant  perform  on  his  part.     Duniapv-  ^hi- 

and  agreement  the  said    parties    did  cago,etc.,  R.  Co.,  151  111.  409;  Bourland 

thereunto  set  tlieir  hands  and  affix  their  f.  Sickles,  26  111.  497;  Davis  v.  Wilcyi 

seals."  Smiths.  Emery,  12  N.  J.  L.  53.  4  111.  234;  Hunter  v.  Miller,  6  B.  Mon. 

See  also  Jftt/ra,  note  4,  p.  863.  (Ky-)  612;  Keatly   v.    McLaugherty.  4 

1.  Protert.  —  In  an  action  of  covenant,  Mo.  921;  Potts  v.  Point  Pleasant  Laod 

the  declaration  should  contain  a  profert  Co.,  49  N.  J.  L.  411;  Arnold  v.  0^^^^ 

in  curia  of  the  agreement  set  forth  or  W.  Va.  663. 

an  excuse  for  the  omission  of  it.     And        6.  Breaehat,  How  Stated. —  Breachesot 

the  words  of  reference  **  as  by  the  said  a  covenant  must  be  specified.    EngU'l^ 

covenant    and    agreement,    reference  v*   Horner,  3  N.  J.  L.  382;  RidgeH  v, 

being  thereunto  had,  may  more  fully  Dale,  16  Ala.  36.   But  one  good  breach  is 

appear,"  inserted  in  a  declaration,  after  sufficient.    Gaster  v.  Ashley,  x  Ark.  5>5< 
a  statement  of  the  contents  of  the  in-        While  in  an  action  for  breach  of  * 

strument,  are  no  profert,  nor  are  they  covenant  the  covenant  may  be  set  out 

sufficient  to  supply  the  want.   Smith  v.  in  its  own  words,  the  breach  must  be 

Emery,  12  N.  J.  L.  53.  assigned  in  accordance  with  its  mefti*' 

See  also  supra^  note  3,  p.  863.  ing.     Chicago,  etc.,  R.  Co.  v.  Hoyt,  37 

8.  Oonilderation.  —  It  is  not  necessary  111.  App.  64.     And  a  breach  can  be  ss* 

to  aver  or  prove  a  consideration.    Buck-  signed  in  the  words  of   the  cotco^^ 

master  v,  Grundy,  2  111.  310;  Jones  v,  only    where    those    words    mean  u^e 

Thomas,  21  Gratt.  (Va.)  96.     See  supra^  same,  whether  read  with  the  context  of 

note  5,  p.  863.  without  the  rest  of    the    instrumen|< 

8.  Covenant,  How  Set  Out.  —  A  cove-  Chicago,  etc.,  R.  Co.  v.  Hoyt,  44  ^^ 

nant  should  be  pleaded  according  to  its  App.  48.  As  where  the  covenant  is  ^ 

form  in  the  deed,  leaving  its  effect  to  do,  or  forbear  to  do,  a  particular  act* 

be   ascertained    afterward.      Peck    v.  Carter  v.  Denman,  23  N.  J.  L.  26a 
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And  so  the  said  plaintiff  says,  that  the  said  defendant,  although  often 
requested^  so  to  do,  has  not  kept  the  said  covenant  so  by  him  made 
as  aforesaid,  but  hath  broken  the  same  with  the  said  plaintiff,  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and 
refuse  to  keep  the  same,^  to  the  damage  of  the  said  plaintiff  of  one 
thousand  dollars.^    And  therefore  he  sues. 

Jeremiah  Mason^  P.  Q. 

1.  Boqpiaft  to  Befendaat.  —  Where  a  requested  so  to  do,  hath  not  kept  his 

special  request  is  not  necessary  to  im-  said  covenant,   but   hath    broken   the 

pose  on  the  defendant  the  obligation  same,"  etc.|  is  a  merely  formal  allega- 

to  pay,  nor  to  render  him  liable  on  his  tion    and    may    be   omitted.    4    Min. 

covenant,   it  is    not    necessary  to   be  Inst.,  pt.  a,  p.  587;  3  Rob.  Pr.  362  ^/j/^., 

averred.     Smith  v.  Emery,  12  N.  J.  L.  582^/  seq.;    and   see   sufra^   note  4, 

53.  p.  664. 

9.  That  part  of   the  declaration  be-        8.  ]>aiiiages.  —  See  supra^  note  Si  P« 

ginning  **  And  so  the  said  plaintiff  says  864. 
that  the  said  defendant,  although  often 
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For  Forms  in  Actions  for  Breach  of  Particular  Covenants^  see  the  titles 
ANNUITIES,  vol.  i,  p.  789;  APPRENTICES,  vol.  2,  p. 
i;    BUILDERS   AND    ARCHITECTS,   vol.    4,    p.    121; 

Charter-parties,  vol.  4,  p.  759;   good-will; 

LANDLORD  AND  TENANT;  LEASES;  PARTNER- 
SHIP;    PARTY    WALLS;     VENDOR     AND     PUR- 
CHASER, and  also  the  GENERAL  INDEX  to  this  work. 
For  Forms  in  Actions  to  Compel  Specific  Performance  of  Covenants,  see 
the  title  SPECIFIC  PERFORMANCE. 


COVERTURE. 

By  Thomas  E.  O'Brien. 

L  PLEA»  ANSWER  OR  AFFIDAVIT  OF  DEFENSE,  868. 

1.   Generally,  869. 

«.   Setting  Up  Exempted  Liability,  870. 

XL  REPUCATION  OR  REPLY,  872. 
1.  Defying  Coverture,  872. 
a.  Denying  Exempted  Liability,  873. 

CBOSS-BEFERENCES. 

For  Forms  of  Pleas  setting  up  Coverture  in  Abatement,  see  the  title 
ABATEMENT,  PLEAS  IN,  vol.  i,  p.  21. 

For  Forms  of  Answers  and  Pleas  setting  up  matter  of  defense  by  way  of 
Confession  and  Avoidance,  generally,  consult  the  title  CONFES- 
SION AND  A  VOIDANCE,  ante,  p.  37,  and  the  GENERAL 
INDEX  to  this  work. 

For  matters  of  Procedure,  see  the  title  HUSBAND  AND  WIFE,  10 
Encyclopaedia  of  Pleading  and  Practice,  p.  191. 

I.  PLEA,  ANSWER  OR  AFFIDAVIT  OF  DEFENSE.^ 

1.  Coverture,  Who  may  Plead.  —  The  erture  of  his  testatrix.  Baker  v.  Gar- 
plea  of  coverture  is  a  personal  privi-  ris,  108  N.  Car.  218.  And  the  children 
lege  of  a  married  woman,  and  of  those  may  plead  the  coverture  of  their 
who  may  derive  their  title  through  her,  mother.  Ellis  v.  Baker,  116  I nd.  408. 
and  it  is  for  her  and  them  only  to  set  it  In  this  case  a  married  woman  had 
up  in  defense.  Newhart  «/.  Peters,  80  signed  a  note  and  executed  a  mortgage 
N.  Car.  166;  Bennett  v.  Mattingly,  no  upon  her  separate  estate  as  security  for 
Ind.  X97;  Johnson  r.  Jouchert,  124  Ind.  debts  of  her  hust^and,  and  died  intes- 
105.     Thus,  an  executor  may  plead  cov-  late,  leaving  children.     An  answer  to 
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1.  Generally. 

Porm  No.  6633. 

(2  Chit.  PI.  47a.) 

In  the  King*s  Bench  (or  Common  Fleas  or  Exchequer). 

Trin.  Term,  61  Geo.  III. 
Jane  Roe  \ 
ats.        >• 
John  Doe.  ) 

an  action  to  foreclose  snid  mortgage,  80;  Kennard    v.   Sax,   3  Oregon  263. 

alleging  that  **  the  note  in  suit  was  the  And  the  same  is  true  where  the  objec* 

note  of  said  John  K,  Ellis ^  and  said  tion   is   made   that  the   plain  ti£f    sued 

Clara  A,  Ellis  signed  such  note  as  his  alone  when  her  husband  should  have 

surety;  that,  on  the  oM  day  of  August^  been  joined  as  a  party  plaintiff.  James 

i8<S/,  said  Clara  A,  Ellis  was  a  married  v.  Stewart,  9  Ala.  855;  Hayden  v.  Attle- 

woman,  the  wife  of  defendant,  yic»^// A',  borough,  7  Gray  (Mass.)  338;  Morgan 

Ellis\  that  the  real  estate  described  in  v.  Cubitt,  3£xch.  612;  Milnerv.  Milne^» 

the  complaint  herein,  as  mortgaged  to  3  T.  R.  627;  Caudell  v.  Shaw,  4  T.  R. 

plaintiff,  was,  on  said  gth day  ^  August^  361. 

iS<S/,  and  had  continued  to  be  since,  the        For  forms  of  pleas  in  abatement  in 

sole- and  separate  property  of  said  CAzra  both  classes  of  cases  consult  the  title 

A.  Ellis ^  except  as  hereinafter  shown,  Abatement,  Pleas  in,  vol.  i.  Forms 

and  was  a  gift  from  her  father,  Jesse  K.  Nos.  65  to  71. 

Baker\  that,  on   the  day  of  ,        In  Bar,  —  Where,  however,  the  de- 

i8<S&,  said  Clara  A,  Ellis  died  at  Martin  fense  goes  to  the  root  of  the  demand  and 

county,  intestate,  leaving  as  her  heirs  destroys  the  cause  of  action,  as  where 

at  law  these  infant  defendants  and  their  the  coverture  existed  at  the  time  the 

co-defendant,  %9X^John  K.  Ellis^  when  supposed  contract  was  made,  the  plea 

the  title  to  the  two-thirds  part  of  such  should  be  in  bar.     Morris  v,  Lindsley, 

real  estate  was  cast  upon  these  infant  45   N.   J.    L.   435;  Kennard  v.   Sax,  3 

defendants,  and  the  only  title  or  inter-  Oregon  263;    Steer   i/.   Steer,  14  S.   & 

est  they  have  in  said  real  estate  is  by  R.  (Pa.)  379;  Roseberry  v.  Roseberry, 

such  inheritance;  and  that  repeatedly,  27  W.  Va.  75^. 

before  her  death,  said  Clara  A.  Ellis  dA-  To  be  available  as  a  defense,  cover- 
clared  to  %2AAJohnK,  Ellis  9M^  others,  ture  must  be  specially  pleaded.  Mar- 
that  when  an  effort  should  be  made  to  ion  v,  Regenstein,  98  Ala.  475;  Long 
foreclose  the  mortgage  now  in  suit  she  v.  Dixon,  55  Ind.  352;  Landers  v,  Doug- 
would  set  up  her  suretyship  and  ask  las,  46  Ind.  522;  Elson  v.  O'Dowd,  40 
to  be  released  from  such  mortgage  and  Ind.  300;  McDaniel  v.  Carver,  40  Ind. 
note,"  was  held  to  constitute  a  sufficient  250:  Van  Metre  z'.  Wolf,  27  Iowa  341; 
defense  to  the  action,  the  court  holding  Von  Schrader  v,  Taylor,  7  Mo.  App. 
that  the  defendants  were  the  privies  of  361;  Baker  v.  Garris,  108  N.  Car.  218; 
the  deceased,  both  in  blood  and  estate,  Neville  v.  Pope,  95  N.  Car.  346;  Bur- 
and  had  the  right  to  avail  themselves  nett  v.  Nicholson,  86  N.  Car.  99;  Vick 
of  any  defense  which,  if  living,  she  v.  Pope,  81  N.  Car.  22;  Caldwell  v. 
might  have  pleaded,  including  the  de-  Brown,  43  Tex.  216;  Phelps  v.  Brack- 
fense  founded  on  coverture.  ett,  24  Tex.  236. 

CoYsrtnre,  How    Pleaded  —  In    Abate-       Mere  Plea  of  Coverture,  When  Hot  8aA- 

ment. — Where  the  objection  does  not  eient.  —  When,   by  statute,   a  married 

go  to  the  liability  of  the  defendant,  but  woman  is  given  absolute  control  over 

is  merely  that  the  husband  ought   to  her  separate  property,  and  permitted  to 

have  been  sued«jointly  with    her,  the  sue  and  be  sued  as  9l  feme  sole^  there  is 

plea  should  be  in  abatement,     r  Chit,  a  presumption  that  she  had  power  to 

PI.  (i6th  Am.  ed.)  465.     Thus,  where,  make  the  contract  upon  which  the  suit 

since  entering  into  the  contractor  com-  is  brought,   and  a  mere  plea  of  cover- 

mittingthe  tort,  the  defendant  has  mar-  ture,  without  additional  averments  to 

ried.     I  Chit.  PI.  (i6th  Am.  ed.)  465;  show  that  the  contract  is  one  beyond 

Lovell    V.   Walker,   9  M.    &  W.    299;  her  power  to  make,  is  insufficient.  Briu 

Sheppard  v.  Kindle,  3  Humph.  (Tenn.)  v,  Pitts,  iii  Ala.  401;  Strauss  v.  Glass» 
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And  the  ^2aA  Jane  Roe  in  .peirson^  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that  the  said  John  Doe  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  her,  because 
she  says  that  she,  the  said  Jane  Roe^  before,  and  at  the  time  of  the 
making  of  the  said  several  supposed  promises  and  undertakings  in 
the  said  declaration  mentioned,  was  and  still  is  the  wife  of  one 
Richard  Roe^  to  wit,  at  Westminster  ziortsdX^  and  this  the  said/tf«^ 
Roe  is  ready  to  verify,  wherefore  she  prays  judgment  if  the  said  John 
Doe  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
her,  etc. 

Form  No,  6634* 

(BulUu's  Civ.  Code  Ky.  (1895).  p.  639.) 

John  Doe,  plaintiff,      )  Lee  Circuit  Court 

against  V  Answer  of  Defendant. 

Martha  Roe,  defendant.  ) 

The  defendant,  Martha  Roe,  says  that  at  the  time  of  the  making  of 
the  note  sued  on,  she  was  (and  yet  is)  a  married  woman,  the  wife  of 
Richard  Roe. 

Oliver  Ellsworth^  Attorney. 
iVenfication.^ 

2.  Setting  Up  Exempted  Liability. 

Form  No.  6635.* 

State  of  Indianc^  \  In  the  Posey  Circuit  Court, 
Posey  County.       )  October  Term,  i8Pr. 

John  Doe  \ 

against  >  Separate  Answer  of  Julia  Roe. 

Richard  Roe  and  Julia  Roe,  ) 

Julia  RoCy  defendant  herein,  for  separate  answer  to  plainti£F's  ^^^1 
plaint,  says,  that  at  the  time  of  the  execution  of  the  said  note  ^^^ 
mortgage  she  was  a  married  woman,  the  owner  of  the  real  estate 
described  in  the  mortgage;  that  the  said  note  was  given  for  a.  cJebt 
then  owing  by  her  husband  and  co-defendant,  Richard  Roe^  and    tii^^ 

108  Ala.  546;  Wofford  v.  Baker,  80  Ala.  person,  and  not  by  attorney,    x    ^^^'' 

303;  Miller  v.   Shields,    124   Ind.  i66;  PI.  472.  note  t;  I  Chit.  PI.  (r6tl»    ^^' 

Ferris  v.  Holmes,  8  Daly  (N.  Y.)  217.  ed.)  444;  Stephens   PI.   65;   2  S*i*^°* 

And  the  same  is  true  in  all  cases  where  209^-,  note;  Quids  v,  Sansom.  3  ^^^^ 

contracts    are    ordinarily   enforceable  261;  Reddest  in  v.  Meyer,  2  Miles  ('^y  i 

against  a  married  woman.     Vansyckel  295;   Phillips  r.   Burr,  4  Ducr  (I*  -      *' 

V.  Woolverton,,  56  N.  J.  L.  8;  Hinkson  113.                                                         -       a 

V.  Williams,  41  N.  J.  L.  35.  9.  For  the  form  of  verificatiott    *^t}t 

For  the  forxnal  parts  of  an  answer  or  particular  jurisdiction  consult  tb^  ^^ 

plea  in  a  particular  jurisdiction  consult  Verifications.                                         I 

the  titles  Answers  in  Code  Pleading,  8.  This  is  in  substaiicc  the  ans^^^^^ 

vol.   I,   p.   799;   and  Pleas.      For  the  Allen  v.  Davis,  loi  Ind.  187^    In  /^t^ 

formal  parts  of  an  affidavit  of  defense  case  the  answer  was  held  to  const*J^*v^ 

consult  the  title  Affidavits  of  Merits,  a  good  defense  and  that  a  mortfiT^^ 

vol.  I.  p.  .637.  executedby  a  married  woman  to s^^^j 

1.  In  Proper  Person. — At  common  law,  her  husband's  debt  could  not  be  bJ****' 

if  the  defendant  be  still  married,  she  ing  on  her. 
must  plead   her    coverture   in   proper 
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...    J  •' '  . .  -    - 

she  executed  the  said  notq  2i\^  p^prtgag|3  jOjihtly  with  her  said  hus* 
band  as  his  surety.^' 

Oliver  Ellsworth.  Attorney  for  Defendant. 
iVerificaHon.Y        •  '       ' 

Form  No»  6636.* 

John  Doe  )^^  ^^^  Cpurt  of  Common  Plecu^  No.  4y 

against  >■     oi  Philadelphia  CQxxxiXy.... 

Richard  Roe  and  Martha  Roe.  )  Murch  Term,  18^,  No.  10  L      '     ' 

City-  and  County  of  Philadelphia^  ss. 

Martha  Roe^  one  of  the  defendants,  being  duly  sworn,  for  defense 
to  the  claim  of  plaintiffs  in  this  suit,  says,  that  at  the  time  of  the 
making  of  the  promissory  note  on  which  this  suit  has  been  brought, 
this  defendant  was  and  still  is  the  wife  ot  Richard  Roe ^  who  has  been 
joined  with  her  in  this  suit,  and  that  the  consideration  of  the  said 
note  was  not  for  necessaries  furnished  by  said  plaintiffs  for  the  use 
of  herself  and  family.  That  her  said  husband  resided  with  this 
defendant  at  the  time  of  the  making  of  the  said  note,  and  still  con- 
tinues to  live  and  reside  with  her.  That  the  title  to  the  property  on 
which  the  defendant  resides  is  not  in  her  name,  as  is  alleged  in  the 
affidavit  filed  by  the  plaintiff  in  this  suit.  This  defendant  further 
says  that  she  has  paid  to  said  plaintiffs,  on  account  of  the  said  note, 
the  sum  of  two  hundred  and  eighty  dollars,  and  that  the  said  note  was 
given  by  mistake  to  the  plaintiffs  for  two  hundred  dollars  above  the 
true  amount  of  their  claim,  and  further  says  not. 

Martha  Roe, 

Sworn  to  and  subscribed  before  me  this  y?rj/ day  of  il/arM,  x8P7. 

Norton  Porter ^  Notary  Public. 

1.  CoBtraot  of  Sarotyilkip  Void  u  to  Pennsylvania  statute  providing  that 
Xarriod  Woman*  —  In  some  states  it  is  *'  Iq  all  cases  where  debts  may  be  cen- 
provided  by  statute  that  married  women  tracted  for  necessaries,  for  the  support 
shall  not  enter  into  any  contract  of  and  maintenance  of  the  family  of  any 
suretyship,  whether  as  indorser,  guar-  married  woman,  it  shall  be  lawful  for 
antor,  or  in  any  other  manner,  and  the  creditor,  in  such  case,  to  institute 
that  such  contract  as  to  her  shall  be  suit  against  the  husband  and  wife  for 
void.  Horner's  Stat.  ,Ind.  (1896),  §  the  price  of  such  necessaries,  and  after 
51 19;  Bright.  Pur.  Dig.  Pa.  (1894),  p.  obtaining  a  judgment  have  an  execu- 
1299,  §  24.  But  in  an  action  upon  a  tion  against  the  husband  alone;  and  if 
promissory  note,  executed  by  a  married  no  property  of  the  said  husband  be 
woman  and  secured  by  mortgage,  exe-  found,  the  officer  executing  the  said 
cuted  by  her  jointly  with  her  husband,  writ  shall  so  return,  and  thereupon  an 
there  is  no  presumption  that  she  acted  alias  execution  may  be  issued,  which 
as  surety  or  guarantor  and  the  burden  may  be  levied  upon  and  satisfied  out 
is  ufK>n  her  to  show  that  she  is  not  of  the  separate  property  of  the  wife, 
liable.     Miller  v.  Shields,  124  Ind.  166.  secured  to  her  under  the  provisions  of 

2.  For  the  form  of  verification  in  a  the  first  section  of  this  act:  Provided, 
particular  jurisdiction  consult  the  title  That  judgment  shall  not  be  rendered 
VERIFICATIONS.  against  the  wife,  in  such  joint  action, 

8.  This  is  in  substance  the  affidavit  unless  it  shall  have  been  proved  that 

in   Imhoflf  v.  Brown,  30   Pa.   St.  504  the  debt  sued   for  in  such  action  was 

The  affidavit  was  deemed  sufficient,  the  contracted  by  the  wife,  or  incurred  for 

court  holding  that  it  is  sufficient  for  a  articles  necessary  for  the  support  of  the 

married  woman  sued  on  a  promissory  family  of  the  said  husband  and  wife." 

note  to  allege  coverture  in  her  affidavit  Bright.   Pur.   Dig.  Pa.  (1894),   p.  1302, 

of  defense,  and   to  state  that  the  note  §42.     A  similar  statute  exists  in  Texas, 

Was    not    given    for    necessaries,    the  Tex.  )^e v.  Stat,  (1895),.  arts*  1 201,  2970. 
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11.  BEPUCATION  OR  lEPLT.^ 

1.  Denying  CoTartura. 

Form  No.  6637. 

(2  Chit.  PI.  638.) 

In  the  King's  Bench  (or  Common  Pleas  or  Exchequer). 

Tnn.  Term,  67  Gee.  IIL 
John  Doe 
agt. 
Martha  Roe, 

And  the  said  John  Doe  saith  that  his  said  bill  (or  the  said  wrU)^  by 
reason  of  anything  by  the  said  Martha  Roe  in  her  said  plea  above 
alJb^ed,  ought  not  to  be  quashed,  because  he  says  that  at  the  time  oi 
<?^biting  the  said  bill  (or  at  the  time  of  issuing  of  the  said  wrii) 
against  the  said  Martha  Roe^  she,  the  said  Martha  Roe^  was  not  mar- 

1.  Xeqviiitai  Ctantrally.  —  Where,  un-  defendant,  who  was  an  English- 
der  special  circumstances,  a  married  woman,  was  an  alien  and  had  never 
woman  is  liable  notwithstanding  her  resided  in  England,  and  the  decision 
coverture,  the  replication  must  state  seems  to  have  turned  upon  that  fact, 
such  special  circumstances.  2  Chit.  But  where  the  husband  is  an  English- 
Pi.  638,  notea;  Arnold  v.  Engleman,  103  man  the  right  of  the  wife  to  sue  and  be 
Ind.  512;  Cupp  V,  Campbell,  103  Ind,  sued  as  SL./eme  sole  seems  to  be  limited 
213;  Murray  v.  Keyes,  35  Pa.  St.  384;  to  cases  of  civil  death  of  the  husband. 
Mahon  v.  (jormley,  24  Pa.  St.  80.  See   Robinson  v.    Reynolds,  i  Aiken 

For  the  formal  parts  of  a  replication  or  (Vt.)   174,  where  the   leading  English 

reply  in  a  particular  jurisdiction  con-  cases    are    considered  and   discussed, 

suit  the  title  Replications.  See  also  note  to  Boggert  v.  Frier,  n 

Preoodonts. —  In  De  Gaillon  v.  L'Aigle,  East  301. 
I  B.  &  P.  357,  the  replication,  omitting  In  Britt  v.  Pitts,  lie  Ala.  401,  it  was 
formal  parts,  was  as  follows:  **  that  be-  held  that  under  section  2347  of  thecode 
fore  and  at  the  time  of  making  the  baid  of  1886,  providing  that  for  all  torts  corn- 
several  promises  and  undertakings  in  mitted  by  a  married  woman  she  must 
the  said  declaration  mentioned  and  from  be  sued  alone,  where  A  sued  B  in  deii- 
thence  hitherto,  the  s&idJoAn  Martin  nue  to  recover  certain  cotton  and  C 
/^<jr^/Z*^i[f/^  lived  and  resided  in  parts  interposed  a  claim  to  the  property, 
beyond  the  seas,  out  of  this  kingdom,  filing  a  bond  signed  by  plaintiff  and 
to  wit,  at  Hamburgh^  and  that  during  all  defendant  as  sureties,  the  property  be- 
that  lime  the  said  Victoire  Harel  VAigle  ing  subsequently  released  to  defendant, 
lived  in  this  kingdom  separate  and  by  whom  it  was  sold  and  the  proceeds 
apart  from  the  s^xA  John  Martin  Harel  converted,  and  later  a  judgment  was 
Z'/^i]f/<f  and  followed  and  carried  on  the  rendered  against  the  sureties  on  the 
trade  and  business  of  a  merchant,  as  a  bond,  which  judgment  was  paid  by 
single  woman  and  a  sole  trader,  to  wit,  plaintiff,  in  an  action  brought  against 
at  ^(Tj/mx/M/^r,  etc.,  and  that  the  plain-  defendant  to  recover  damages  sus- 
tiff  did  not  give  any  credit  to  the  said  tained  by  defendant's  failure  to  deliver 
John  Martin  Harel  LAigle,  but  traded  the  cotton,  a  reply  to  an  answer  setting 
and  dealt  with  the  said  Victoire  Harel  up  the  coverture  at  the  time  of  signing 
as  2,  feme  sole  and  on  her  sole  credit;  the  bond,  *'  that  the  cause  of  action  set 
and  that  the  said  Victoire  Harel  made  forth  in  the  complaint  is  for  thctortal* 
the  said  several  promises  and  under-  leged  to  have  been  committed  by  the  de- 
takings  in  the  said  declaration  men-  fendant,  and  if  she  be  a  married  woman 
tioned  as  %Mz\i  feme  sole  as  aforesaid"  as  alleged  in  the  plea  she  is  liable  for 
Demurrer  to  this  replication  was  over-  said  tort  and  said  plea  is  no  answer  to 
ruled  and  judgment  entered  for  the  the  action,"  was  sufficient  and  that 
plaintiff.     In  this  case  the  husband  of  plaintiff  was  entitled  to  recover. 
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zied^  to  the  said  Richard  Roe^  in  the  said  plea  mentioned,  in  manner 
and  form  as  the  said  Martha  Roe  hath  above  in  her  said  plea  in  that 
behalf  alleged,  and  this  he,  the  said  John  Doe^  prays  may  be  inquired 
of  by  the  country,  etc. 

2.  Denying:  Exempted  Liability. 

Form  Ko.  6638.* 

State  of  Indiana^  )  In  the  Posey  Circuit  Court, 
Posey  County.        )  October  Term,  x8P7. 

John  Doe  ) 

against  >  Reply. 

Richard  Roe  and  Martha  Roe,  ) 

The  plaintiff  admits  that  defendant  is  a  married  woman,  as  in  her 
answer  alleged,  but  says  that  the  consideration  of  the  aforesaid  notes 
was  certain  personal  property  purchased  by  the  defendant,  Marthct 
Roe^  for  use  in  her  own  separate  business,  from  Francis  Fern^  the 
payee  named  in  the  said  notes. 

Wherefore  plaintiff  demands  judgment,  as  prayed  for  in  his  com- 
plaint. 

Oliver  Ellsworth^  Attorney  for  Plaintiff. 

1.  If  defendant  had  been  married  but  and  that  she  executed  them  as  surety 

her  husband  dead,  the  latter  fact  should  for  her  husband,  and  that  no  part  of 

b^  replied.     2  Chit.  PI.  638,  note  a,  the  consideration  for  which  the  notes 

9.  This  form  is  based  upon  the  repl)r  were  given   was  received  by  her.     It 

in   Chandler  v.  Spencer,  109  Ind.  553.*  was  held  that  plaintiff's  reply  was  suffi- 

In  that   case    the  action  was  brought  cient  without  alleging  that  the  property 

against   husband  and  wife  to  recover  was  delivered  to,  or  received  by,  de« 

on  their  promissory  notes,  executed  by  fendant. 

them,  and  which  had  been  assigned  to  See  also  substance  of  a  sufficient  re- 
plaintiff.     The  wife,  in  a  separate  an-  ply  in  Arnold  v.  Engleman,  103  Ind« 
swer,  alleged  that  she  was  a  maxried  512. 
woman  when  she  executed  Uie  notes, 
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CREDITORS'  SUITS. 

•      < 

By  W.  R.  Buckm inster. 

L  TO  SUBJECT  PROPERTY  NOT  REACHABLE  BT  EXECUTION,  874. 
1.  In  General^  874. 
a.  Dower  Interest  not  Set  Off,  883. 
8.  Judgment  Standing  in  Favor  of  Debtor ^  884. 
4.  Patent-right,  886. 

«.  Property  in  Name  of  Another  where  Purchase  Money  was  Fur- 
nished  by  Debtor,  887. 

6.  Royalty  Payable  Under  a  Publisher's  Contract^  891. 

7.  Treasury  Warrant,  894. 

8.  Trust  Property,  895. 

a.  Devise  in  Trust,  895. 

b.  Express  Trust,  899. 

c.  Secret  Trust,  903. 

9.  To  Enjoin  Transfer  of  Note  and  Foreclosure  of  Mortgage  Hdi 

by  Debtor  and  to  Apply  Same  to  Plaintiff's  Claim,  907. 

11.  TO  OBTAIN  DISCOVERT  OF  PROPERTY  OF  JUDGMENT  DEBTQBi 

909. 

III.  BY  CREDITORS  OF  A  CORPORATION,  910. 
1.  For  Ratable  Distribution  of  Assets,  910. 
8.   To  Collect  Unpaid  Stock  Subscriptions,  914. 

CROSS-REFERENCES. 

For  Forms  in  Suits  to  Set  Aside  Fra^dulent  Conveyances,  see  the  title 

FRA  UDULENT  CONVEYANCES, 
For  Forms  in  Proceedings  to  Subject  Decedent's  Estate  to  Pigment  of 

Debts  in  Default  of  Personal  Property,  see  the  title  PROBA  TE 

AND  ADMINISTRA  TION. 
For  Forms  in  Proceedings  Supplementary  to  Execution,  see  the  title  SUP- 

PLEMENTAR  Y  PROCEEDINGS. 
For  matters  of  Procedure,  generally,  see  the  title  CREDITORS  BILLS, 

S  ENCYCLOPiEDIA  OF  PLEADING  AhD  PRACTICE,  p.  388. 

I.  To  SUBJECT  PROPERTY  NOT  REACHABLE  BY  EXECUTION.^ 

1.  In  General. 

1.  Eeqniiitai  of  Bill  or  Complaint,  Qon-  to  give  the  judgment  its  legal  and  full 

•rally.  —  No  particular  form  of  bill  or  effect,     Dunham  v.  Cox,  10  N.  J.  Eq. 

formal  specific  allegations  are  necessary  467. 

to  constitute  the  bill  a  good  one,  but        For  forms  of  bills  in  equity,  gencr- 

facts  must  be  stated  from  which,  at  ally,  consult  the  title  Bills  in  Equity, 

least,  the  inference  may  be  drawn,  that  vol.  3,  p.  417.     For  the  formal  parts  of 

the  aid  of  a  court  of  equity  is  required  complaints  or  petitions,  generally,  con- 
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•ult  the  title  Complaints,  vol.  4,  p.  covered.    Tatum  v,  Rosenthal,  95  Cal. 

ZOIQ.  ZS9.     . 

Mil  nith  Double  Aspeet. — As  to  the  Bzhanstion  of  Legal  Bemediss — Gen^ 

permissibility  of  framing  a  bill  with  a  erally,  —  To  entitle  a  judgment  creditor 

doable  aspect,  see  5  Encycl.  of  PI.  and  to  go  into  chancery,  the  bill  must  show 

Pr.  560.  that  he  has  exhausted  his  legal  remcdic'. 

Jvriidiotional  Ttoti.  —  It  should  ap»  Roper  v,  McCook,  7  Ala.  318;  Newman 

pear  from   the  bill  that  the  court  In  v.  Willetts,  53  111.  98;  Webster  v.  Clark, 

which  it  is  filed  has  jurisdiction  of  the  25   Me.   313;  Voorhees  v.    Howard,  4 

action.     5  Encycl.  of  PI.  and  Pr.  557.  Keyes  (N.  Y.)  371;  Rhodes  v.  Cousins, 

But  in  an  action  under  Bullitt's  Civ.  6  Rand.  (Va.)  z88;  Daskam  v.  Neff,  79 

Code  Ky.  (1895),  %  439,  to  subject  an  Wis.  161;  Taylor  v,  Bowker,  11 1  U.  S. 

interest  in  land  it  is  not  necessary  to  zio,  6Am.  andEng.  Corp.  Cas.  609.    Or 

allege    expressly    that    the    land  was  must  allege  facts  excusing  complain- 

situated  in  the  county  where  the  suit  ant's  failure  so  to  do.   Corey  v.  Greene, 

was   brought  when  this  fact  is  made  5Z  Me.  ZZ4. 

plainly  evident  by  the  pleadings  and  The  Judgment,  —  The  bill  should  set 

exhibits.     Bryant  v.  Bryant,  (Ky.  Z892)  forth  a  judgment.    Taylor  v.  Bowker, 

ao  S  W.  Rep.  370.  zzz  U.  S.  zzo,  6  Am.  and  Eng.  Corp.  Cas. 

Invitation  to  Other  Gredlton.  —  As  to  609;  Block  v,  Marks,  47  I^.  Ann.  Z07. 

when  it  is  necessary  to  state  in  whose  And  where  a  transcript  of  the  judg- 

behalf  the  bill  is  filed  and  when  it  must  ment    must    be    recorded    in  another 

contain  an  invitation  to  other  creditors  county  than  that  in  which  it  is  recov- 

to  join,  fee  5  Encycl.  of  Pi.  and  Pr.  ered  in  order  to  make  the  judgment  a 

558.  lien  upon  land  belonging  to  the  de- 

Kogatioa  of  OoUnaion  with  Debtor.  —  fendant  in  such  other  county,  the  bil> 
In  the  absence  of  some  statute  or  rule  must  contain  an  averment  that  a  tran- 
of  court  requiring  it,  the  complainant  script  of  the  judgment  was  duly  re- 
need  not  allege  that  the  bill  is  not  pre-  corded.  Barnes  v.  Beighly,  9  C0I9. 475. 
ferred  and  prosecuted  by  collusion,orfor  In  pleading  a  right  acquired  under  a 
the  purpose  of  protecting  the  property  judgment  of  an  inferior  court  of  limited 
and  effects  of  the  debtor  against  the  jurisdiction,  sufficient  should  be  stated 
claims  of  other  creditors.  Hammond  v.  to  show  that  such  court  had  jurisdic- 
Hudson  River  Iron,  etc.,  Co.,  20  Barb,  tion  to  render  such  judgment.  Diz  v. 
(N.  Y.)  378.  Such  a  rule  exists  in  IVis*  Briggs,  9  Paige  (N.  Y.)  595.  See  also 
c^nnn,  Sanb.  &  B.  Anno.  Stat.  Wis.  Siegmund  v.  Ascher,  37  111.  App.  122. 
(1889);  §  3029,  note.  In  New  York  also  In  reciting  the  judgment  recovered,  a 
there  was  formerly  such  a  rule.  McEl-  variance  of  six  cents  assessed  for  costs 
wain  V.Willis,  3  Paige  (N.  Y.)  505.  But  is  not  a  fatal  variance.  Baggott  v. 
this  rule  was  superseded  by  the  code.  Eagleson,  Hoffm.  Ch.  (N.  Y.)  377.  Nor 
Quick  V,  Keeler,  2  Sandf.  (N.  Y.)  23Z.  will  relief  be  denied  on  the  ground  that 
And  even  where  the  rule  exists,  no  judgment  was  entered  on  a  later  date 
averment  is  necessary  if  the  complaint  than  that  stated  in  the  bill,  if  it  appears 
states  facts  from  which  it  is  apparent  that  the  later  judgment  entry  was 
that  there  is  no  collusion.  Faber  v,  merely  to  correct  the  one  relied  on  be- 
Matz,  86  Wis.  370.  fore,  or  does  not  appear  that  counsel 

DiioriptioB  of  Indobtodneis.  —  A  debt  did  not  have  notice  of  the  correction  or 
need  not  be  reduced  to  judgment  in  or-  were  misled  by  the  variance.  Marshall 
der  to  maintain  a  bill  in  equity  under  First  Nat.  Bank  v.  Hosmer,  48  Mich. 
Mass.  Pub.  Stat.  (Z882),  c.  zsz.  §  2,  cl.  200.  See  also  Baggott  v.  Eagleson, 
II,  and  Stat.  (1884),  c.  285,  to  reach  and  Hoffm.  Ch.  (N.  Y.)  377. 
apply  in  payment  of  a  debt  property  of  Where  the  bill  is  brought  by  one  not  a 
the  debtor  which  cannot  be  attached  or  party  to  the  judgment,  the  bill  roust 
taken  on  execution  at  law,  but  in  such  allege  complainant's  ownership  of  the 
case  the  bill  should  set  out  the  cause  of  judgment  in  a  proper  manner,  and  an 
action  as  specifically  as  is  required  in  allegation  of  ownership  of  an  execution 
an  action  at  law.  Sandford  v.  Wright,  issued  thereon  and  returned  unsatis- 
164  Mass.  85.  See  also  Elwell  v.  John-  fied  is  not  sufficient.  Richardson  v. 
son,  3  Hun  (N.  Y.)  558;  Louis  v.  Bel-  Gilbert,  21  Fla.  552.  But  the  assignee 
gard,  (Supreme  Ct.)  17  N.  Y.  Supp.  882.  of  a  judgment  need  not  aver  the  con- 
Where,  however,  a  judgment  has  been  sideration  for  the  assignment.  Gleason 
recovered,  it  is  not  necessary  to  allege  v.  Gage,  7  Paige  (N.  Y.)  i2Z.  Nor  that 
the   indebtedness  on  Which  it  was  re-  it  was  in  writing.    Jones  v.  Smith,  93 
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Ala.  455.     In  such  case,  however,  an  defendant  to  show  that  the  execution 

assignment    of    the    whole    judgment  was    issued  to  an   improper  county. 

should  be  alleged   if  the  complainant  Brown  v.  Bates,  lo  Ala.   ^^i^  folkmi 

seeks  the  payment  of  the  judgment  in-  in  Nix  v.  Winter,  35  Ala.  309. 

eluding  costs.    Strange  f.    Longley,   3  The  bill  need  not  specifically  allege 

Barb.  Ch.  (N.  Y.)  650.     And  an  aver-  that  the  writ  of  fieri  facias  directed  tbe 

ment  that  complainant  recovered  the  amount  of  the   judgment  to  be  made 

judgment  in  his  own  name  for  the  use  out  of  the  lands  and  tenements  of  the 

of  another,  and  further  that  the  said  defendant,  when  an  ordinary  execution 

judgment  is  now  his  property,  is  suffi-  as  prescribed  by  statute   authorizes  a 

cient.     Postlewait  v,  Howes,    3  Iowa  levy  on  the  debtor's  lands,  as  it  will  be 

365.  presumed,  in  the  absence  of  proof  to 

The  Execution,  —  The  bill  should  ai-  the  contrary,  that   the  execution  was 

lege    that  execution    actually  issued,  regular    and    conformed   to  the  law. 

Taylor  v.  Bowker,  iii  U.  S.  no,  6  Am.  Brown  v.  Bates,  10  Ala.  432. 

and  Eng.  Corp.  Cas.  609;  Roper  v.  Mc-  The  Return.  —  The  bill  should  allege 

Cook,  7  Ala.  318.     And   should  state  that  the  execution  was  returned  unsatr 

the  time  when  the  execution  was  re-  isfied.     Mixon  v,  Dunklin,  48  Ala. 45s; 

turnable.       Cassidy    v.    Meacham,     3  Roper  v.  McCook,  7  Ala.  318;  Newman 

Paige  (N.  Y.)  311;  Albright  v.  Herzog,  r.  Willetts,  52  111.  98;  Taylor  r.  Bow- 

12  111.  App.  557.     Except  where  the  exe-  ker,  in  U.  S.  no,  6  Am.  and  Eng.  Corp. 

cution  is  made  by  law  returnable  in  a  Cas.  609.    And  should  allege  an  actual 

specified  time,  in  which  case  the  bill  return  of  the  execution  before  the  filing 

need  not  set  out  what  time  it  was  made  of  the  bill,  stating  the  time  when  itwai 

returnable.  Strange  v.  Longley,  3  Barb,  made.      Shea   v.  Dulin,  3  MacArthur 

Ch.  (N.  Y.)  650.  (D.  C.)  339;  Albrigh     v.  Herzog,  w  HI. 

An  allegation  that  on  the  same  day  App.  557;  Preston  v.  Wilcox,  38  Mich. 

the  judgment  was  recovered  a  fi.  fa.  578;  Cassidy  v.  Meacham.  3  Paige (N. 

was  **sued  out  and  prosecuted,"  and  Y.)  311.    And  where  it  appears  that  the 

that   before  delivery  it  was   indorsed  execution  was  returned  on  a  day  sub- 

**  and  was  then   delivered  to  the  said  sequent  to  the  commencement  of  tbe 

sheriff  to  be  executed  in  due  form  of  suit,  the  bill  will  be  dismissed,  although 

law,"  was  held  to  be  a  sufiScient  aver-  the  objection  was  not  taken  in  the  an 

ment  of  delivery  to  the  sheriff  before  swer,    and   although  the  execution  as 

the  return  day.     Conant  v.  Sparks.  3  exemplified  was  returnable  and  proved 

Edw.  Ch.  (N.  Y.)  104.  to  have  been  returned  and  filed  prior 

Where  a  creditor's  bill  is   founded  to  the  filing  of  the  bill.     Pardee  f.  De 

upon  a  judgment  upon  which  an  exe-  Cala,    7    Paige   (N.  Y.)   132.    But  see 

cution  may  be  issued  to  any  county.  Long  v.  Page,  10  Humph.  (Tenn.)54ii 

the  complainant   must   show   afilrma-  where  it  was  held  that  an  objection  so 

tively  in  his  bill  that  he  has  exhausted  taken  came  tcx>  late, 

his  remedy  by  issuing  an  execution  to  But  the  return  need  not  be  set  fonh 

the  county  in  which  the  defendant  re-  in  hac  verba.     Daskam  v.  Nefr,79Wis. 

sided  at  the  time  that  such  execution  161.     A  statement   that  an  execution 

was  issued,  or  must  state  in  his  bill  had   been   issued   on  a  judgment  and 

some  sufilcient  legal  excuse  for  issuing  **  duly   returned   unsatisfied  "  is  sufB- 

his   execution    to  a  different  county,  cient.     Page  v.   Grant,  9  Oregon  116. 

Reed  v.  Wheaton,  7  Paige  (N.  Y.)663;  And  the  return  w«//<i  ^<?fM  is  sufficient 

Leggettv.  Hopkins,  7  Paige  (N.  Y.)  149.  without  stating  that  search  was  made 

And  it  should  be  specifically  alleged  for  property  by  the  oflScer.    Suydam  v, 

that  at  the  time  of  the  issuance  of  the  Beats,  4  McLean  (U.  S.)  12.    Butaie- 

execution  defendant  was  a  resident  of  turn  that  defendant   has  "00  goods 

the  county  to  which  the  execution  is-  is  insuflScient  under  a  statute  allowing 

sued.     Preston  v.  Wilcox,  38  Mich.  578;  the  bill  where  the  judgment  debtor  has 

Wheeler  v.  Heermans,  3  Sandf.  Ch.  (N.  not  personal  or  real  property  sufficient 

Y.)   597;    Smith  V.   Fitch,   Clarke   Ch.  to  satisfy  the  judgment.     State  Banlt 

(N.  Y.)  265;   Hope  V.   Brinckerhoff,   3  v,  Oliver,  i  Disney  (Ohio)  I59-           . 

Edw.  Ch.  (N.  Y.)  445.     But  in  Alabama  An  allegation  that  the  sheriff  returned 

it  is  held  that  the  bill  need  not  contain  that  A  and  B  had   no  goods,  etc..  was 

a  specific  allegation  that  the  execution  held  to  show  a  want  of  individual  as 

was  issued  to  the  county  in  which  the  well  as  joint  goods.     Conant  f.  Sparks, 

defendant  had  a  fixed  and  known  resi-  3  Edw.  Ch.  (N.  Y.)  104. 

dence,  and  that  it  devolves  upon  the  InMlTonoy  tf  Debtor.  —  Where  it  ^ 
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alleged  that    an  execution   has  been        Arkansas,  —  Sand.  &  H.  Dig.  (1894), 

issued  and  returned  unsatisfied,  it  need  §^  3129-3134. 

not  be  otherwise  distinctly  averred  that        Colorado,  — Mills'  Anno.  Code  (1896), 

the  debtor  has  no  other  property  than  §251. 

that  out  of  which  the  creditor  seeks        Georgia,  —  2  Code  (1895),   §§   2716- 

payment.    McEiwain  v.  Willis,  9  Wend.  2722. 

<N.   Y.)  559;    Page  v.  Grant,  9  Oregon        Illinois,  —  Starr  &   C.   Anno.    Stat. 

116;  Daskam  v,  Neflf,  79  Wis.  i6t.    But  (1896),  p.  593,  par.  49. 

insolvency  is  frequently  an  excuse  for        Iowa,  — Code  (1897),  §§  4087-4090. 

exhausting  legal  remedies,  and  in  such        Kentucky. —  Bullitt's  Civ.  Code  (1895), 

case  the  allegation  as    to   insolvency  §  430. 

should  be  clear  and  specific.    5  Encycl.        Maine.  —  Rev.  Stat.  (1882),  c.  46,  ^  52. 

of  PI.  and  Pr.  567.    The  debtor's  insol-        Massachusetts, -^VMh,  Stat.  (1882),  c. 

vencyneed  not  be  stated  in  terms  when  151,  §  2,  d.  11;  c.  106,  §  64;  Pub.  Stat. 

facts  are  alleged  from  which  it  may  be  (Supp.  1888),   p.  124,  c.  223;   p.  214,  c. 

deduced.  Dunsback  v  Collar,  95  Mich.  285. 

611;  and  see  Turner  v,  Adams,  46  Mo.        Michigan,  — How.  Anno.  Stat.  (1882), 

95.  §§  6614-6618. 


Deseription  of  Property  in  AltomatiTO.  New  Hampshire,  —  Pub.  Stat.  (1891), 

—  Under  the  Alabama  act  of  1844,  which  c.  205,  §  7. 

enacted  "that  whenever  an  execution  Ohio, — Bates'  Anno.  Stat.  (1897),  g 

against   the  property  of  a  defendant  5464. 

shall  have  been  issued  on  a  judgment  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat, 

of  law,  and  shall  have  been  returned  (1889),  §§  3029  et  seq, 

unsatisfied,  *  *  *  the  party  suing  out  The  Illinois  statute  is  adopted  from 

such  execution  may  file  a  bill  in  chan-  the  former  New  York  statute  and  the 

eery  against  such  defendant,  and  any  construction  of  the  latter  is  followed, 

other  person  or  persons,  to  compel  the  Singer,  etc..  Stone  Co.  v,  Wheeler,  6 

discovery  of  any  property,  money,  or  111.  App.  225. 

thing  in  action,  belonging  to  the  de-  Although  the  Alabama  code  uses  the 

fendant,  and  of  any  property,  money,  word  "discovery"  in  all  the  sections 

or  thing  in  action,  due  to  him,  or  held  relating  to  creditors'  bills,  yet  it  is  not 

in  trust  for  him,"  etc.,  it  was  held  suf-  necessary  that  the  bill  shall  ask  a  dis- 

ficient  to  allege  in  the  bill  the  supposed  covery,  or  conform  to  the  requisites  of 

interests  of  the  defendant  in  property,  a    bill    for    discovery.       Zelnicker    v. 

etc.,  in  the  general  terms  of  the  stat-  Brigham,  74  Ala.  598. 

ute,  either  positively  or  in  the  alterna-  To  Sulifjeot  Property  Hot  Seaehable  by 

tive.     Brown  t/.  Bates,  10  Ala.  432.    So  Execution — Generally. — The  bill  must 

under   Ala.   Civ.  Code  (1886),  §  3540.  allege  that  the   debtor   has   assets  or 

Floyd  V.  Floyd,  77  Ala.  353.  property  which  cannot  be  reached  by 

Intent.  — The  bill  need  not  allege  the  execution,  or  which  are  covered  up  or 

concealment  by  defendant  of  property  kept    out  of    the   reach  of    creditors. 

or  effects  to  have  been  with  the  inten-  Preston  v.  Colby,  117  111.  477.     See  also 

tion  to  delay  or  hinder  the  complainant,  Crabb  v.    Hill,   (Ky.    1895)    30  S.   W. 

or  other  creditors,  in  the  collection  of  Rep.  415. 

their  debts.    Brown   v.  Bates,  10  Ala.  Allegations  as  to  Debtor^ s  Distributive 

432;  Floyd  V.  Floyd,  77  Ala.  353;  Alden  Share.  —  Where  it  is  sought  to  reach  an 

V.  Gibson,  63  N.  H.  X2.  interest  of  the  debtor  in  the  estate  of 

Fraud.  —  Under  xh^  Alabama  act  of  his  deceased  father  before  a  settlement 
1S44,  the  bill  need  not  allege  a  fraud  on  of  the  administrator's  account  and  an 
the  part  of  the  defendant.  Brown  v.  order  of  distribution,  the  bill  should 
Bates,  10  Ala.  432.  And  so  under  Ala.  aver  the  value  of  the  estate  of  the  de- 
Civ.  Code  (1886),  §  3540.  Floyd  v.  ceased  over  and  above  the  amount  of 
(loyd,  77  Ala.  353.  his   debts,   general   expenses   and  ex- 

Tke  Prayer.  —  As  to  what  relief  can  pensesof  administration,  so  that  it  may 

be  granted  under  the  general  prayer  for  appear  that  the  debtor  has  an  interest 

other  and   further  relief,  see  the  title  in  the  assets  in  the  hands  of  the  ad- 

Bills  IN  Equity,  vol.  3,  p.  417;  5  Encycl.  ministrator.     Ginn  v.  Brown,  14  R.  I. 

of  PI.  and  Pr.  568.  524. 

Por  itatntee  relating  to  creditors'  suits  Indebtedness  at    Time  of  Fraudulent 

see  as  follows:  Concealment, —  Where  the  bill  proceeds 

Alabama.  —  Civ.    Code    (1886),    §§  upon  the  theory  that  a  sale  made  by 

3540-3548:  Acts  (1888-9),  p.  96,  No.  114.  the  judgment  creditor  created  an  in- 
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Form  No.  6639.* 

State  of  Illinrisy  \   ,      Circuit  Court  of  Cook  Coanty  February  Term, 
Cook  County.       j  ^^-  a.  d.  iW8. 

To  the  Judges  of  said  Court,  in  Chancery  Sitting. 

Your  orator,  John  Doe^  of  Chicago^  in  the  county  of  Cook  and  state 
of  Illinois^  respectfully  represents  unto  your  honors  that  at  thtNffvm- 
ber  term,  a.  d.  i8P7,  of  the  Circuit  Court  of  said  Cook  county,  to  wit, 
on  the  eighteenth  day  of  November ^  i8P7,  the  same  being  one  of  the 
regular  days  of  said  term,  your  orator  recovered  a  judgment 
against  Richard  Roe^  one  of  the  defendants  hereinafter  named,  for 
the  sum  of  five  thousand  six  hundred  dollars  and  twenty-eight  cents, 
for  the  damages  which  he  had  sustained  and  the  costs  of  suit,  and 
charges  of  your  orator  by  him  about  his  suit  in  that  behalf  expended, 
which  were  adjudged  to  your  orator  in  and  by  the  said  court,  whereof 
the  said  Richard  Roe  was  convicted,  as  by  the  record  of  the  said 
judgment  in  the  office  of  the  clerk  of  said  court,  reference  being 
thereto  had,  and  to  which,  for  greater  certainty,  your  orator  prays 
leave  to  refer,  will  more  fully  and  at  large  appear. 

And  your  orator  further  represents  unto  your  honor,  that  the  said 
judgment  so  recovered  in  manner  aforesaid,  remaining  in  full  force 
and  effect,  and  the  costs,  charges  of  suit,  and  damages  aforesaid 
unpaid  and  unsatisfied,  your  orator  on  or  about  the  twentieth  day  of 
November^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
mnety-seveny  for  the  purpose  of  obtaining  satisfaction  of  the  said  judg- 
ment, sued  and  prosecuted  out  of  the  said  court  a  writ  of  fieri  facias, 
directed  to  the  sheriff  of  Cook  county,  that  being  the  county  in  which 
said  defendant  resided  at  the  time  of  the  issuing  of  said  writ,  by  which 
said  writ  the  said  sheriff  was  commanded,  that  of  the  goods,  chattels, 
lands  and  tenements  of  the  defendant  Richard  Roe^  in  his  county,  he 
cause  to  be  made  the  sum  oifiv^  thousand  six  hundred  doWaiTS  and  twenty- 
eight  cents,  which  your  orator  in  said  Circuit  Court  recovered  against 
the  said  defendant  Richard  Roe,  and  that  he  should  have  the  money 
at  the  clerk's  office  of  the  said  court,  at  Chicago,  in  said  county,  in 
ninety  days  from  the  date  thereof,  to  satisfy  the  judgment  so  recov- 
ered by  your  orator  as  aforesaid,  and  that  he  should  have  then  and 
there  that  writ. 

And  your  orator  further  shows  that  the  said  writ  of  fieri  facias, 
before  the  delivery  thereof  to  the  said  sheriff,  was  duly  indorsed,  and 
was  afterward,  to  wit,  on  or  about  the  twenty -first  day  of  Ncvemher^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seveny 
delivered  to  the  said  sheriff  to  be  executed  in  due  form  of  law. 

And  your  orator  further  shows  that  the  said  sheriff  of  said  county 
aforesaid,  on  the  eighteenth  day  of  February^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight,  returned  on  the  said  writ 
to  him,  in  that  behalf  directed  and  delivered  as  aforesaid,  that  after 

debtedness  to  him  which  was  fraudu-  immaterial  that  the  bill  fails  to  state 

lently  covered  up  and  concealed,  which  that  the  complainants  were  ciediton 

really  belonged  to  the  judgment  debtor  when  the  sale  took  place.    Deimel  v. 

and    which  constituted   assets    which  Brown,  136  111.  586. 

were  in  equity  liable  for  the  payment  1.  Consult  note  z,  p.  874,  m^* 
of  the  complainant's  judgment,  it  is 
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due  search  he  had  been  unable  to  find  within  said  county  of  Cook  any 
goods,  chattels,  lands  or  tenements  of  the  said  Richard  Roe  whereof 
the  amount  of  said  judgment  and  execution  or  any  part  thereof 
could  be  made,  as  by  the  said  writ  of  fieri  facias,  and  the  directions, 
and  the  return  of  the  said  sheriff  indorsed  thereon,  as  aforesaid,  now 
on  file  in  the  office  of  the  clerk  of  the  said  court,  will  more  fulljr 
appear,  and  to  which,  or  to  a  copy  thereof,  your  orator  prays  leave 
to  refer. 

And  your  orator  further  shows  that  the  said  judgment  still  remains 
in  full  force  and  effect,  not  reversed,  or  satisfied,  or  otherwise 
vacated;  and  that  the  said  Richard  Roe  has  not  paid  the  same  to 
your  orator,  but  has  hitherto  wholly  neglected  and  refused  so  to  do. 

And  your  orator  further  shows  that  there  is  now  actually  and 
equitably  due  to  your  orator,  upon  the  aforesaid  judgment,  the  sum 
of  five  thousand  six  hundred  dollars  and  twenty-eight  cents,  together 
with  interest  thereon  from  the  eighteenth  day  of  November^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  mnety-seven^  over  and 
above  all  claims  of  said  defendant,  by  way  of  set-off,  or  otherwise. 

And  your  orator  further  shows  unto  your  honors  that  on  or  about 
the  first  day  of  November  and  before  that  time,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  mnety-seven^  the  said  defend- 
ant ^/VAar^J?^^  was  engaged  in  a  mercantile  business  at  the  Produce 
Exchange  Building  in  the  city  of  Chicc^Oy  and  that  your  orator  is 
informed  and  believes  that  in  the  course  of  the  said  mercantile  busi- 
ness of  the  said  defendant  Richard  Roe^  divers  persons  became 
indebted  to  him  to  a  large  amount,  and  that  the  said  defendant  last 
named,  at  the  time  of  filing  this  your  orator's  bill  of  complaint,  has 
debts  due  to  him  and  for  which  he  holds  divers  securities  and  evi- 
dences to  a  large  amount,  and  has  divers  goods,  wares  and  merchan- 
dise, and  other  articles  of  personal  property  which  belong  to  him,  or 
in  which  he  in  some  way  or  manner  is  beneficially  interested ;  and 
that  he  has  equitable  interests  and  things  in  action  of  some  nature  or 
kind,  which  might  and  ought  to  be  applied  to  the  payment  of  your 
orator's  said  judgment  against  him  the  said  defendant  Richard  Roe. 

And  your  orator  also  charges  that  the  said  defendant  Richard  Roe 
is  owner  of  or  in  some  way  or  manner  beneficially  interested  in  some 
real  estate,  in  this  or  some  other  state;  or  some  chattels  real  of  some 
name  or  kind;  or  some  contract  or  agreement  relating  to  real  estate; 
or  the  rents,  issues  and  profits  of  some  real  estate;  and  also  that  the 
said  defendant  Richard  Roe  is  owner  of  or  in  some  way  beneficially 
interested  in  the  stock  of  some  company,  incorporated  or  unincor- 
porated, or  in  the  profits  of  some  company,  or  copartnership;  and 
also  that  he  has  in  his  possession,  at  the  time  of  the  filing  of  this  your 
orator's  bill  of  complaint,  some  money  in  coin  or  bank  bills;  or  that 
he  has  money  deposited  in  some  bank  or  elsewhere,  to  his  credit;  or 
that  he  has  money,  or  securities  for  the  payment  of  money,  held  by 
some  other  person,  in  trust  or  otherwise,  for  his  benefit. 

And  if  the  said  defendant  Richard  Roe  has  made  any  sale,  assign^ 
ment  or  transfer  of  his  property  or  effects,  or  any  part  thereof,  your 
orator  expressly  charges  that  he  believes  such  sale,  assignment  or 
transfer  is  merely  colorable,  and  made  with  a  view  of  protecting  the 
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property  or  effects  of  said  defendant  Richard  Roe  so  assigned,  and 
placing  the  same  beyond  the  reach  of  your  orator's  said  judgment, 
and  enabling  the  said  dQ(end3,nt  Richard  Roe  to  control  and  enjoy  the 
same,  and  the  avails  thereof,  or  to  hinder  or  delay  your  orator  in  the 
collection  of  his  debt  now  in  judgment  as  aforesaid;  and  that  so  it 
would  appear,  if  the  said  deiendsint  Richard  Roe  would  state  and  set 
forth  when  and  to  whom  such  sale,  transfer  or  assignment  was  made, 
and  what  was  the  amount  in  value  of  the  property  or  effects  so 
sold,  assigned  or  transferred,  and  what  were  the  terms  upon  which 
said  sale,  transfer  or  assignment  was  made,  and  what  disposition  has 
been  made  of  the  property  or  effects  so  sold,  assigned  or  transferred, 
and  in  whose  possession  the  same  now  is,  or  what  has  been  done  with 
the  avails  thereof.  And  your  orator  claims  a  full  and  complete  dis- 
covery of  all  such  property,  effects  and  things  in  action,  belonging  to 
the  said  defendaint  Richard  Roe  and  of  all  trusts  whereby  any  prop- 
erty, debts  or  effects  are  held  for  the  use  or  benefit  of  the  said 
defendant  last  named,  and  of  every  sale,  assignment  or  transfer 
which  the  said  defendant  last  named  has  made  of  his  property,  debts 
or  other  effects,  and  of  the  person  or  persons  to  whom  such  sale, 
assignment  or  transfer  has  been  made;  the  amount  and  value  of  the 
property,  debts  or  other  effects  so  sold,  assigned  or  transferred;  and 
the  trusts  and  other  conditions  upon  which  such  sale,  assignment  or 
transfer  was  made,  and  all  the  facts  and  circumstances  relating 
thereto;  and  particularly  what  is  the  situation  of  the  property, 
debts  or  other  effects  sold,  assigned  or  transferred,  at  the  time  of 
filing  this  your  orator's  bill  of  complaint. 

And  your  orator  further  shows  unto  your  honors,  that  he  has  reason 
to  believe,  and  does  believe,  that  the  said  defendant  last  named  has 
property  and  other  equitable  interests,  things  in  action  or  effects,  of 
the  value  of  more  than  fen  thousand  doWaiVSy  exclusive  of  all  prior  first 
claims  thereon,  and  which  your  orator  has  been  unable  to  reach  by 
execution  on  said  judgment,  against  the  said  defendant  last  named; 
and  that  this  your  orator's  bill  of  complaint  is  not  exhibited  by 
collusion  with  the  said  defendant  or  with  any  other  person,  or  for  the 
purpose  of  protecting  the  property  or  effects  of  said  defendant 
Richard  Roe  against  the  claims  of  other  creditors,  but  for  the  sole 
purpose  of  compelling  payment  and  satisfaction  of  the  judgment  so 
as  aforesaid  recovered  by  your  orator  against  the  defendant  Richard 
Roe, 

And  your  orator  well  hoped  that  the  said  defendant  Richard 
Roe  would  have  paid  to  your  orator  the  amount  due  him  on  said 
judgment,  or  would  have  applied  for  that  purpose  any  property, 
money,  debts,  or  other  equitable  interest  or  things  in  action  belong- 
ing to  him,  or  in  which  he  is  in  any  way  interested,  as  in  equity  and 
good  conscience  he  ought  to  have  done. 

But  now,  so  it  is,  may  it  please  your  honors,  that  the  said  defend- 
ant, combining  and  confederating  together  with  divers  other  pcf" 
sons,  to  your  orator  unknown,  but  whose  names,  when  discovered,  he 
prays  may  be  inserted  herein,  with  proper  and  apt  words  to  charge 
them,  and  contriving  how  to  injure  and  defraud  your  orator  in  ^^ 
premises,  neglects  and  refuses  to  pay  the  amount  so  due  to  yourora- 
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tor  on  his  said  judgment,  or  to  apply  for  that  purpose  any  property, 
money,  debts,  or  other  equitable  interest,  or  things  in  action  belong- 
ing to  the  said  defendant  Richard  Roe,  and  for  reason  thereof 
the  said  defendant  sets  up  a  variety  of  unfounded  pretenses;  all  of 
which  actings,  doings,  neglects  and  pretenses  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  manifest  wrong  and  injury  of 
your  orator  in  the  premises. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator  is 
remediless  in  the  premises,  by  the  strict  rules  of  the  common  law, 
and  cannot  have  adequate  relief,  save  in  a  court  of  equity,  where 
matters  of  this  and  a  similar  nature  are  properly  cognizable  and 
relievable. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can, 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  and 
may,  upon  his  corporal  oath,  and  according  to  the  best  and  utmost 
of  his  knowledge,  remembrance,  information  and  belief,  full,  true, 
direct  and  perfect  answer  make  to  all  and  singular  the  matters  and 
things  hereinbefore  stated  and  charged,  and  particularly  to  such  of 
the  several  interrogatories  hereinafter  numbered  and  set  forth,  as  by 
the  note  hereunder  written  he  is  required  to  answer: 

That  is  to  say,  the  said  defendant  may  fully  set  forth  and  discover, 
according  to  the  best  of  his  knowledge,  remembrance,  information 
and  belief,  the  nature  and  situation,  amount  and  value  of  all  the. 
property,  interest  and  effects  of  the  said  defendant  Richard  Roe^ 
including  all  things  in  action  pf  whatever  nature  or  kind,  with  ail  the 
particulars  relating  thereto,  and  that  he  may  answer  and  state  whether, 
at  the  time  of  filing  this  your  orator's  bill  of  complaint,  he,  the  said 
defendant  had  not  debts  due  to  him  to  a  considerable  amount;  and 
if  so  that  he  may  state  particularly  the  amount  of  such  debts  re- 
spectively, and  from  whom  the  same  are  due,  and  what  security  is 
held  therefor;  and  also  that  he  may  state  which  and  what  amount 
of  said  debts  are  good  and  collectible,  and  what  amount  are  bad  or 
doubtful;  and  whether  at  the  time  of  filing  this  your  orator's  bill  of 
complaint  he  has  not  some  property, .  real  or  personal,  in  law  or 
equity,  belonging  to  him,  or  held  in  trust  for  him,  or  in  which  he 
has  some  beneficial  interest  of  some  kind  or  description,  and  if  so 
that  he  may  state  and  set  forth  a  full,  true  and  particular  account 
thereof,  and  the  nature  and  value  of  his  interest  therein;  and  that 
he  may  also  state  whether  he  has  not  money  of  some  kind  in  his 
possession  or  under  his  control,  or  deposited  to  his  credit,  or  for  his 
use,  or  in  some  way  or  manner  held  for  his  use  and  benefit;  and  if  so, 
that  he  may  state  and  set  forth  particularly  the  amount  thereof,  and 
how  and  by  whom  the  same  is  held;  and  that  he  may  also  state 
whether  he  has  any  other  equitable  interest  or  thing  in  action,  or 
other  means  belonging  to  him,  or  in  which  he  is  in  any  way  inter- 
ested,  whereby  he  could  pay  any  part  of  the  amount  so  as  aforesaid 
due  to  your  orator  upon  said  judgment  against  him,  to  your  orator. 

And  if  the  said  defendant  has  made  any  sale,  assignment  or  transfer 

of  his  property  and  effects,  or  any  part  thereof,  that  then  the  said 

defendant  may  state  and  set  forth  generally,  but  not  in  items,  what 

property  or  effects  have  been  so  sold,  assigned  or  transferred,  and 
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the  value  thereof,  and  particularly  When  and  to  Whoni,  aud  for  what 
purpose,  and  upoil  what  terms  and  conditions,  such  sale,  assignment 
or  transfer  was  made,  and  what  has  been  done  under  such  sale, 
assignment  or  transfer,  and  what  has  been  done  with  the  property  or 
effects  so  sold,  assigned  or  transferred,  and  the  avails  thereof.  And 
that  the  said  defendant  mily  specially  state  or  set  forth  whether  he 
has  sold,  assigned,  transferred,  or  in  any  other  manner  disposed  of 
the  whole  or  any  part  of  a  lot  bf  twenty-five  one  thousand  dollar  unreg- 
istered four  per  cent,  bonds  of  the  United  States,  whose  further 
description  is  to  your  orator  unknown,  which  were  purchased  by 
said  defendant  from  Richard Fen^  of  Chicago  aforesaid,  on  the  hvtlfih 
day  of  September^  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-seven\  and  if  so,  to  whom  he  has  sold,  iissigfied, 
transferred,  or  otherwise  disposed  of  said  bonds,  and  for  what  pur- 
pose, and  for  what  price,  consideration  or  other  thing,  and  What 
were  the  avails  of  such  sale,  assignment,  transfer  or  disposal,  both  in 
amount  and  nature,  and  whether  the  avails  aforesaid,  if  any,  have 
been  secreted  or  in  any  tnanner  transferred  or  disposed  of,  and  if  so, 
how,  and  to  whom,  and  for  what  purpose,  and  upon  what  considera- 
tion. And  that  the  said  defendant  may  be  decreed  to  pay  your 
orator  the  amount  so  as  aforesaid  due  to  him  for  principal  and 
interest  on  his  said  judgment,  together  with  your  orator's  costs  and 
charges  in  this  behalf  sustained;  and  may  be  decreed  to  apply 
for  that  purpose  any  monfey  or  property,  real  or  persohal,  in  Ia#  or 
equity,  debts,  choses  in  action  or  equitable  interests  belonging  to 
said  defendant  Richard Roe^  or  held  in  trust  for  him,  or  in  which 
he  in  any  way  or  manner  is  beneficially  interested;  and  that  the  said 
defendant  may  be  enjoined  and  restrained  from  selling,  assigning, 
transferring,  delivering,  negotiating,  discharging,  receiving,  collect- 
ing, incumbering,  or  in  any  way  or  manner  disposing  of,  or  inter- 
meddling with  any  debts  or  demands  due  to  him,  or  any  bills,  bonds, 
notes,  drafts,  checks,  book  accounts,  mortgages,  judgments,  or  other 
debts  due  to  him,  whether  in  his  possession,  or  held  by  some  other 
person  in  trust  for  him  or  to  his  use  or  benefit;  and  also  from  sell- 
ing, assigning,  transferring,  or  in  any  manner  incumbering  or  dis- 
posing of,  or  intermeddling  with  any  money  in  coin,  bank  bills,  drafts 
or  checks  belonging  to  him,  whether  in  his  possession,  or  held  by 
any  person  in  trust  for  his  use  ot  benefit,  or  any  stock  or  interest 
in  any  private  or  incorporated  company,  or  any  property,  real  or 
personal,  things  ift  action,  or  chattels  real  held  by  him,  or  by  any 
other  person  for  him,  or  in  which  he  has  any  interest  Whatever, 
except  when  such  trust  has  been  created  by,  or  the  fund  so  held  in 
trust  has  proceeded  from,  some  person  other  than  the  said  defendant 
Richard  Roe. 

And  that  the  said  defendant  may  also  be  in  like  manner  prohibited 
from  making  any  assignment  of  his  property,  and  from  confessing 
any  judgment  for  the  purpose  of  giving  preference  to  any  other 
creditor  over  your  orator,  and  from  doing  any  other  act  to  enable 
other  creditors  to  obtain  his  property.  And  that  a  receiver  niay  be 
appointed,  according  to  the  course  of  practice  in  this  cotirt,  and  with 
the  usual  powers  of  receivers  in  like  cases,  of  all  the  property,  equi* 
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table  interests,  things  in  action  and  effects  of  the  said  defendant 
Richard  Roe, 

And  that  your  orator  may  have  such  further  or  such  other  relief 
in  the  premises  as  the  nature  of  his  case  shall  require,  and  as  shall 
be  agreeable  to  equity  and  good  conscience. 

May  it  please  your  honors  to  grant  unto  your  orator  the  people's 
writ  of  injunction,  issuing  out  of  and  under  the  seal  of  this  honorable 
court,  to  be  directed  to  the  said  defendant  Richard  Roe^  and  to  his 
counselors,  attorneys,  solicitors,  trustees  and  agents,  therein  and 
thereby  commanding  and  strictly  enjoining  the  said  defendant  and 
the  persons  before  mentioned,  in  manner  aforesaid. 

And  may  it  please  your  honors  to  grant  unto  your  orator  the  peo- 
ple's writ  of  summons,  issuing  out  of  and  under  the  seal  of  this  hon* 
orable  court,  to  be  directed  to  the  said  defendant  Richard  Roe^ 
therein  and  thereby  commanding  him  on  a  certain  day  and  under 
a  certain  penalty,  to  be  therein  inserted,  that  he  personally  be  and 
appear  before  this  honorable  court,  on  the  first  day  of  the  next 
regular  term  thereof,  to  be  held  at  the  court-house^  in  the  county  of 
Cook  aforesaid,  the  second  ^oy  of  March  next^  then  and  there  to  answer 
all  and  singular  the  premises,  and  to  stand  to  and  abide  by  and  per- 
form such  order  and  decree  therein  as  to  your  honors  shall  seem 
agreeable  to  equity  and  good  conscience. 

And  your  orator  will  ever  pray,  etc. 

John  Doe, 

Mason  6*  Webster^  Complainant's  Solicitors. 
State  of  Illinois,  \ 
Cook  County.       )  *^- 

On  this  twenty-first  day  of  February,  one  thousand  eight  hundred 
and  ninety-eighty  personally  came  before  me  John  Doe,  who,  being  duly 
sworn,  saith  that  he  is  the  complainant  and  your  orator  in  the  above 
bill  of  complaint;  that  he  has  read  the  foregoing  bill  of  complaint, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  and  things  therein  stated  to  be 
upon  information  and  belief,  and  as  to  these  matters  he  believes  it  to 
be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  twenty-first  day  of  Feb- 
ruary, A.  D.  \2i98.  Abraham  Kent,  J.  P. 

2.  Dower  Interest  Not  Set  Off. 

Form  Ko.  6640.^ 

To  the  Hon.  the  Justices  of  the  Superior  Court  within  and  for  the 
County  of  Worcester.  Sitting  in  Equity. 

1.  This  form  is  copied  from  the  record  13,  may  maintain  a  bill  in  equity  under 

in  the  case  of  McMahon  v.  Gray,  150  Mass.  Pub.  Stat.  (1882),  c.  151,  §  2,  d. 

Mass.   2S9,  in  which  case  it  was  held  11,  as  amended  by  Stat.  (1884),  c.  284, 

that  the  creditor  of  a  widow  who  is  en-  to  reach  and  apply  in  payment  of  his 

titled  to  dower  which  has  not  been  as-  debt  her  right  to  have  her  dower  as- 

tifi^ned  to  her,  and  who  is  in  occupation  signed  to  her  out  of  such  lands.    See 

of  the  lands  of  her  deceased  husband,  also  supra^  note  i,  p.  874. 
under  Mass.  Pub.  Stat.  (1882),  c.  124,  g 
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•       ■  c .'     Between 
Michael  F,  McMahan  and  John  Burns^  plaintiffs, 

and 

Catherine  Gray^  defendant. 

All  of  the  City  and  County  of  Worcester, 

1.  And  the  plaintiffs  say  that  the  defendant  and  John  F.  Gray 
made  a  promissory  note,  a  copy  of  which  is  hereto  annexed  marked 
Ay  payable  to  the  order  of  the  plaintiffs.  And  the  defendant  owes 
the  plaintiffs  the  amount  of  said  note  and  interest  thereon. 

2.  Said  Catherine  Gray  is  the  wife  of  said  John  F,  Gray,  and,  before 
her  marriage  with  said  John  F.^  was  the  widow  of  one  Timothy  D. 

.  Leahy y  late  of  said  Worcester,  deceased ;  that  said  Leahy  died  seised  in 
fee  of  the  following  described  real  estate  situated  in  said  Worcester. 
(Jlere  followed  a  description  of  the  land.y- 

3.  Said  Timothy  D,  Leahy  died  intestate,  leaving  this  defendant, 
Catherine  Gray,  as  his  widow. 

Said  Catherine  was  at  the  time  of  the  death  of  said  Leahy,  and  now 
iSy  entitled  to  dower  in  said  real  estate,  and  to  have  the  same  assigned 
.to  her,  but  the  same  has  never  been  assigned  to  her,  and  no  petition 
has  ever  been  filed  by  any  person  entitled  so  to  petition  to  have  said 
,  dower  interest  of  said  Catherine  assigned  to  her,  and  said  Catherine 
has  been  ever  since  her  said  husband  Leahy^s  death,  and  is  now,  in 
occupation  of  said  estate. 

4.  The  said  dower  interest  of  said  defendant  Catherine  cannot  be 
come  at  to  be  attached  or  taken  on  execution. 

Wherefore  said  plaintiffs  pray  that  said  interest  and  right  of  said 

defendant  Catherine  to  have  dower  assigned  to  her  out  of  said  real 

.  estate  may  be  applied  in  payment  of  said  plaintiffs*  debt,  and  that  a 

,  receiver  may  be  appointed  with  authority  to  petition  in  said  defend- 

.ant  Catherine's  name  to  have  said  dower  assigned  and  to  receive  the 

rents  and  profits  thereof,  and  for  other  and  further  relief,  and  that 

she  may  be  enjoined  from  conveying  or  disposing  of  her  said  right 

and  interest,  and  that  a  subpoena  may  be  issued  to  her  to  appear  and 

.answer  hereto.  By  their  Attorneys, 

Verry  &*  GaskiH. 

8.  Jadgment  Standing  In  Favor  of  Debtor. 

Form  No.  6641.* 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court,  sitting 
in  Equity  for  the  County  of  Worcester, 
Complains  Welcome  A.  Thayer  oi  Blackstone,  in  said  county,  against 

1.  The  land  wu  deioribed  as  follows,  ^r/^  by  landnoworlateof/iE'^ff/'-^''"^ 

to  wit:  y8  feet,  more  or  less;  easterly  by  land 

**A  certain  tract  of  land  situated  on  of  Mason  H,  Morse  41  feet;  northerly 

'  Ward  street  in   said  Worcester^    being  by  land  now  or  formerly  of  said  Arr^ 

the  southerly  part  of    the  parcel  con-  ^«i>r  ^/ feet,  more  or  less,  and  the  same 

veyed   to    T,  Arroquier  by  Mason  H.  conveyed  to  Leaky  by  ssiid  A rro^ttier  by 

Morse,  by  deed  dated   March  s^  1869,  deed  dated -<4/ri7/^.  1869,  recorded  with 

and  bounded  and  described  as  follows,  the  Worcester  County  Deeds,  Book  ^^^ 

to  wit:  Page  432.'* 

Wesierly\iyWard%\xee\S2iefX\  south-  3.  This  form  is  copied  from  the  ^e^ 
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JohnM,  Daniels  oi  Mendon^  in  said  county,  and  Mahloti  M,  Daniels  of 
Blackstone^  in  said  county,  and  shows  that  by  the  consideration  of  our 
justices  of  the  Superior  Court,  holden  at  Worcester  on  the  tenth  day  of 
December^  a.  d.  i87^,  he  recovered  judgment  against  the  said  John  M^ 
Daniels  for  the  sum  of  seven  hundred  and  seven  and  thirty -seven  one- 
hundredths  dollars  debt  or  damage  and  one  hundred  and  three  and 
twelve  one- hundredths  dollars  costs  of  suit,  which  judgment  has  been 
satisfied  in  part  only,  to  wit,  in  the  sum  of  one  hundred  and  eighteen  and 
forty-eight  one- hundredths  dollars,  and  that  he,  the  said  plaintiff,  is  a 
creditor  of  the  sdL\&  John  M.  Daniels  m  the  SMva  oi  six  hundred  and 
ninety-two  and  eleven  one- hundredths  dollars  and  interest  from  the  date 
of  said  judgment  to  the  time  of  filing  this  bill. 

And  your  orator  further  shows  that  said  John  M,  Daniels  has  not 
any  property  which  can  be  come  at  to  be  attached  or  taken  in  execu- 
tion for  the  payment  of  said  judgment  debt. 

And  your  orator  further  shows  that  said  Mahlon  M.  Daniels  is  in- 
debted to  the  said  John  M,  Daniels  in  the  sum  of  about  two  hundred 
dollars  damage  and  costs  of  suit,  to  wit,  in  about  the  sum  of  eighty 
dollars  debt  or  damage  and  one  hundred  and  twenty  dollars  costs'  of 
suit,  for  which  sums  judgment  has  been  rendered  in  our  said  Superior 
Court,  but  no  execution  has  been  issued  on  said  judgment,  which 
sums  cannot  be  reached  by  your  orator  by  the  ordinary  trustee 
process  or  by  any  process  of  the  common  law. 

And  your  orator  further  shows  that  said  John  M.  Daniels  is  about 
to  take  out  execution  on  said  judgment  so  recovered  by  him  and  to 
collect  the  same  of  the  said  Mahlon  M,  Daniels  for  his  own  use,  and 
does  not  intend  to  apply  the  same  to  the  payment  of  the  plaintiff's 
demand. 

All  of  which  actings  and  doings  are  contrary  to  equity  and  tend  to 
the  manifest  wrong  and  injury  of  your  orator  in  the  premises.  In 
Consideration  whereof,  and  forasmuch  as  your  orator  can  only  have 
adequate  relief  in  the  premises  in  a  court  of  equity,  where  matters 
Of  this  nature  are  ptoperly  cognizable  and  relievable. 

Wherefore  your  orator  prays  that  a  writ  of  subpoena  may  issue  re- 
quiring said  John  M.  Daniels  to  appear  and  answer  hereto,  but  not 
under  oath,  which  is  waived,  and  that  said  John  M,  DanielSy  his 
attorneys,  agents,  servants,  etc.,  may  be  enjoined  from  taking  out 
execution  on  said  judgment  against  said  Mahlon  M.  Daniels ^  and  from 
collecting  said  judgment  debt  and  cost  for  his  own  use;  and  that  said 
Mahlon  M.  Daniels  may  be  enjoined  from  paying  said  judgment  debt 
and  cost  to  the  said  John  M.  Daniels ^  or  to  any  other  person  except 
on  the  order  of  this  court,  and  may  be  decreed  to  pay  said  judgment 
debt  and  cost  to  the  plaintiff  in  part  satisfaction  of  the  balance  due 
the  plaintiff  as  aforesaid  from  the  said  John  M,  Daniels^  and  that  your 

brd  in  the  case  of  Thayer  v,  Daniels,  attorney  at  law,  had  also  a  lien  upon  it 

113  Mass.  129,  in  which  case,  however,  for  fees  and  disbursements  for  prose- 

the  bill  was  dismissed,  as  the  master  to  cuting  the  suit  in  which  it  was  obtained, 

whom  the  case  was  referred  found  that  to    final   judgment.      For  the  present 

the  judgment  had  been   assigned   for  ioxvcioi  z,\A\\\n^<\\x\\.y  xnMctssachusetts 

valuable  consideration  before  the  tiling-  see  vol.  4,  Form  No.  4273. 
of  the  bill,  and  that  one  Burgess,  an        See  also  Ji(^ra,n'0t6~i,' 874.'  -      « 
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orator  may  have  such  other  and  further  relief  as  to  your  honors  shall 
seem  meet 

Welcome  A.  Thayer. 
Worcester^  s&  Feb.  18,  iVtl 

Then  personally  appeared  Welcome  A,  Thayer  and  made  oath  that 
the  allegations  aforesaid  are  true  to  the  best  of  his  knowledge  and 
belief.  Before  me, 

T.  G.JeetH,].?, 
T.  G.  KetU^  Complainant's  Solicitor. 

4.  Patent-right. 

Form  No.  6643.> 

Commonwealth  of  Massachusetts^ 
Suffolky  88.  In  Eqaity. 

John  a  Wilson 

V. 

Martin-  Wilson  Automatic  Fire  Alarm  Co, 
To  the  Honorable  the  Justices  of  the  Superior  Court  within  and  for 
the  County  of  Suffolk, 

The  complainairt  shows  unto  your  honors  that  the  respondent 
company  owes  him  one  thousand  dollars  for  services  as  treasurer  and 
electrician  for  the  year  i8^6,  and  the  respondent  has  admitted  the 
complainant's  claim,  and  has  often  promised  to  pay  the  same.  And 
the  complainant  has  made  diligent  search  but  has  been  unable  to  dis- 
cover any  goods  or  estate  of  the  respondent  which  can  be  come  at 
to  be  attached  to  secure  the  complainant's  claim,  all  the  goods  and 
chattels  of  the  respondent  in  this  commonwealth  having  been  attached 
for  more  than  their  value,  to  secure  claims  of  other  creditors  of  the 
respondent.  But  the  respondent  is  the  owner  of  certain  letters 
patent  of  the  United  States  for  fire  alarm  apparatus,  numbered  as 
follows,  viz.,  156y560;  266,706',  272,893;  329,468;  329,469;  329,410\ 
341,114;  341,11s;  342,114;  360,968;  and  cerUin  inventions  or 
improvements  in  such  apparatus  made  by  Morris  Martin,  and  by  him 
assigned  to  the  respondent,  he  having  opade  application  for  letters 
patent  of  the  United  States  therefor. 

The  complainant  further  shows  unto  your  honors  that  the  respond- 
ent has,  by  vote,  authorized  the  sale  of  said  patent  and  patent-rights, 
and  that  its  officers  are  about  to  sell  the  same  at  public  auction  m 
said  Boston. 

All  which  actings,  doings,  refusals  and  pretenses  are  contrary  to 
equity  and  good  conscience,  and  tend  to  the  manifest  wrong  ^^ 
injury  of  your  orator  in  the  premises. 

In  consideration  whereof,  and  forasmuch  as  your  orator  is  reme- 
diless at  and  by  the  strict  rules  of  the  common  law,  and  cannot  have 

1.  This    form    is   copied    from    the  patent  by  a  master  miffht  be  oider^ 

record  in  the  case  of  Wilson  v.  Martin-  under  Mass.  Stat.  (188^,  c  285^  §  ^'^ 

Wilson  Automatic  Fire  Alarm  Co.,  151  satisfy  the  debt    See  also  n^v^^ 

Mass.  515,  in  which  case  it  was  held  i,  p.  874« 
that  a  sale  aad  conveyance  of  letters 
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^dequate  relief  save  in  a  court  of  equity,  where  matters  of  this  and 
like  nature  are  properly  cognizable  and  relievable. 

To  the  end,  tnerefore,  that  the  said  defendant  may,  if  it  can,  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  may, 
according  to  tt^e  b^st  and  utmost  of  itQ  (knowledge,  remembrance, 
information  and  belief,  full,  true,  direct  and  perfect  answer  make  to 
all  and  singular  the  matters  aforesaid,  but  not  upon  oath  or  affirma'- 
tion,  the  benefit  whereof  is  expressly  waived  by  your  orator. 

Your  orator  prays  as  follows:  that  his  said  claim  may  be  estab- 
lished, and  that  a  receiver  may  be  appointed  to  take  possession  of 
said  letters  patent  and  patent-rights,  and  to  sell  the  same  and  apply 
the  proceeds  to  the  satisfaction  of  your  orator's  claim. 

May  it  please  your  honors  to  grant  unto  your  orator,  not  onlv  a 
writ  of  injunction  issuing  out  of  and  under  the  seal  of  this  honorable 
court,  to  be  directed  unto  the  said  J/ar/i»-  Wilson  Automatic  Fire  Alarm 
Company^  its  officers,  agents  and  servants,  to  restrain  it  and  them, 
and  each  of  them,  from  selling  or  interfering  in  any  manner  with  let- 
ters patent  of  the  United  States  numbered  156,660\  266,706;  272,- 
S98;  329,468;  829,469;  829,470;  841J14;  841,115;  84^,114;  860,968; 
and  inventions  and  patent-rights  assigned  to  the  respondent  by  Mor- 
ris Martin,  but  also  a  writ  or  writs  of  subpoena,  to  be  directed  to  the 
said  Martin-  Wilson  Automatic  Fire  Alarm  Company,  thereby  command- 
ing it  at  a  day  certain, and  under  a  certain  penalty  therein  to  be  limited, 
personally  to  be  and  appear  before  this  honorable  court,  and  then 
and  there  full,  true,  direct  and.  perfect  answers  make  to  all  and 
singular  the  premises,  and  further  to  stand  to,  perform  and  abide 
such  further  order,  direction  and  decree  therein  as  to  this  honorable 
court  shall  seem  me^t. 

John  C.  Wilson, 

Frank  T.  Benner,  Solicitor. 

{Verification  as  in  Form  No,  6641>) 

5.  Property  in  Name  of  Another  where  Purchase  Honey 

was  Famished  by  Debtor.^ 

Form  No,  6643.* 

To  the  Supreme  Judicial  Court.  In  Equity. 

Hiram  W.  Berry,  of  Cctsco,  in  the  county  of  Oxford  and  state  of 
Maine,  administrator  of  the  estate  of  John  Berry,  late  of  said  Casco, 
deceased,  complains  against  Albion  K,  P,  Berry  and  Lizzie  T,  Berry, 
his  wife,  both  of  Casco  in  said  county  and  state,  and  says: 

I.  That  at  the  September  term,  a.  d.  i875,  of  this  court,  to  wit,  on 
die  eighteenth  day  of  September,  a.  d.  i8P7,  the  same  being  one  of  the 

1.  For  the  substance  of  a  bill  to  reach  the  case  of  Berry  v.  Berry,  84  Me.'  541, 
pfpmissory  notes  belonging  to  the  in  which  case  a  decree  in  favor  of  the 
debtor,  an  insurance  company,  but  held  plainti^,  rendered  by  the  single  justice 
by  aaotlier  who  is  its  agent,  see  Sillo-  who  heard  the  cause  in  the  court  be- 
way  V.  Columbia  Ins.  Co.,  8  Gray  low,  was  affirmed  on  appeal.  See  also 
(Mass.)  T99.  n^a^  note  i,  p.  874. 
-  t.  This  bill  is  based  upon  the  facts  in 
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regular  days  of  said  term,  the  said  John  Berry  recovered  a  judgment 
against  the  said  defendant,  Albion  K,  F,  Berry ^  for  the  sum  of  six 
hundred  and  nine  dollars  and  twelve  cents  for  the  damages  which  he 
had  sustained  and  the  costs  of  suit  and  charges  of  plaintiff  by  him 
about  his  suit  in  that  behalf  expended,  as  by  the  record  of  the  said 
judgment  in  the  office  of  the  clerk  of  said  court,  reference  being 
thereto  had,  and  to  which  for  greater  certainty  plaintiff  prays  leave 
to  refer,  will  more  fully  and  at  large  appear. 

2.  That  the  said  judgment  recovered  in  manner  aforesaid  remain- 
ing in  full  force  and  effect,  and  the  costs,  charges  of  suit  and  damages 
aforesaid  unpaid  and  unsatisfied,  plaintiff,  on  the  twentieth  day  of 
September^  a.  d.  i875,  for  the  purpose  of  obtaining  satisfaction  of  said 
judgment,  sued  and  procured  out  of  said  court  a  writ  of  fieri  facias 
directed  to  the  sheriff  of  said  county  of  Oxford^  by  which  said  writ 
said  sheriff  was  commanded  that  of  the  goods,  chattels,  lands  and 
tenements  of  the  defendant,  Albion  K,  P.  Berry^  in  his  county,  he 
cause  to  be  made  the  sum  of  six  hundred  and  nine  dollars  and  twelve 
cents,  which  plaintiff  in  said  court  recovered  against  said  defendant, 
Albion  K,  F,  Berry^  and  that  he  should  have  the  money  at  the  clerk's" 
office  of  said  court  at  Casco^  in  said  county,  in  thirty  days  from  the 
date  thereof,  to  satisfy  the  judgment  so  recovered  by  plaintiff  as 
aforesaid,  and  that  he  should  have  then  and  there  that  writ 

3.  That  said  writ  of  fieri  facias  was  afterward,  to  wit,  on  the 
twenty- first  day  of  September y  a.  d.  i875,  delivered  to  said  sheriff  to 
be  executed  in  due  form  of  law,  and  that  said  sheriff,  on  the  tiveniy- 
first  day  of  October ^  a.  d.  i875,  returned  said  writ  to  him  in  that 
behalf  directed  and  delivered  as  aforesaid,  that  after  due  search  he 
had  been  unable  to  find  within  said  county  of  Oxford  any  goods, 
chattels,  lands  or  tenements  of  the  said  Albion  K.  F,  Berry  whereof 
the  said  judgment  and  execution,  or  any  part  thereof,  could  be  made, 
as  by  the  said  writ  of  fieri  facias,  and  the  return  of  the  said  sherin 
indorsed  thereon,  as  aforesaid,  now  on  file  in  the  office  of  the  clerk 
of  said  court,  reference  being  thereto  had,  and  to  which  for  greater 
certainty  plaintiff  prays  leave,  to  refer,  will  more  fully  and  at  large 
appear. 

4.  That  afterward,  to  wit,  on  the  third dzy  oi  January,  a.  d.  i^^ 
the  said  John  Berry  died  intestate,  and  that  at  a  term  of  the  Prokie 
Court  hield  at  Casco^  within  and  for  said  county  of  Oxford^  on  the 
second  Monday  oi  February^  a.  d.  18^^,  the  said  Hiram  W,  Berry  ^^ 
duly  and  legally  appointed  administrator  upon  the  goods  and  estate 
of  the  said  John  Berry^  and  thereupon  accepted  said  trust  and  quali- 
fied by  giving  bond,  as  the  law  directs. 

5.  That  said  judgment  so  recovered  by  said  John  Berry  as  afore- 
said still  remains  in  full  force  and  effect,  not  reversed  or  satisfied,  or 
otherwise  vacated,  and  that  the  said  defendant,  Albion  K,  F.  Berry^ 
has  not  paid  same  to  the  said  John  Berry ^  nor  to  plaintiff  as  admin- 
istrator of  the  goods  and  estate  of  the  said  John  Berry^  but  has 
hitherto  wholly  neglected  and  refused  so  to  do. 

6.  That  on  the  third  day  of  May,  a.  d.  liSS,  the  said  Albion  K-  ^^ 
Berry  contracted  fpr  and  purchased  a  farm  of  John  J,  Helnum  of 
Dixfield  in  the  county  of  Oxford,  t6  wit:.  .The . form  oh  which  the 
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said  Albion  K,  F,  Berry  now  resides  with  his  family  (describing  farm)y 
for  the  consideration  of  twelve  hundred  dollars,  and  then  and  there 
paid  the  said  John  /,  Holman  the  sum  of  nine  hundred  dollars  for  the 
same  farm  with  his  own  money,  or  caused  and  furnished  the  money 
to  be  so  paid,  and  then  and  there  caused  the  said  real  estate  to  be 
conveyed  by  said  John  J.  Holman  to  said  Lizzie  T.  Berry^  who  then 
was,  ever  since  has  been,  and  now  is  the  lawful  wife  of  said  Albion 
K.  P,  Berry y  with  intent  to  cheat  and  defraud  the  said  plaintiff  in 
his  said  capacity  of  his  said  debt  or  judgment,  and  she,  the  said  Lizzie 
T.  Berry y  well  knowing  the  premises,  but  intending  to  aid  her  said 
husband  in  so  cheating  and  defrauding  the  plaintiff,  and  then  having 
no  property  of  her  own,  gave  her  promissory  note  to  said  John  J, 
Holman  for  the  sum  of  three  hundred  dollars,  and  a  mortgage  of  said 
real  estate  to  secure  the  same,  as  the  balance  of  the  consideration  of 
said  purchase.  .  . 

7.  That  on  the  tenth  day  of  September ^  a.  d.  \Z8Sy  a  second  writ  of 
execution  was  issued  on  said  judgment,  which  was  put  into  the  hands 
of  Oscar  F,  Trask,  an  officer  duly  qualified  to  serve  the  same,  who 
afterward  returned  the  same  unto  said  court  in  no  part  satisfied, 
with  his  indorsement  thereon  that  he  was  unable  to  find  any  goods 
or  estate  of  the  said  debtor  in  his  precinct  wherewith  to  satisfy  the 
same. 

And  whereas  your  petitioner  has  no  remedy  at  law  by  which  he 
can  obtain  the  interest  of  said  Albion  K.  P.  Berry  in  satd  real  estate 
to  satisfy  his  judgment  and  execution,  he  prays  that  he  may  be  heard 
in  equity,  and  that  the  court  will  decree  a  conveyance  of  so  much  of 
said  real  estate  as  may  be  necessary  for  the  payment  of  said  execution 
and  judgment,  in  case  it  shall  be  ascertained  that  said  mortgage  is 
paid,  or  decree  that  the  right  of  redeeming  the  same  real  estate  from 
said  mortgage  may  be  levied  upon  and  sold  at  auction.  And  your 
orator  prays  for  such  other  and  further  decrees  as  to  the  court  may 
seem  just  and  proper  in  the  premises. 

Hiram  W,  Berry. 

Jeremiah  Mason^ 

Attorney  of  Complainant  in  Equity. 

{Verification.y- 

Form  No.  6644.* 

Norfolk^  ss. 

Timothy  Bresnihan  ) 

vs.  >•  Supreme  Judicial  Court 

John  Sheehan  and  Ellen  Sheehan,  ) 

Bill  of  Complaint. 
To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court,  next  to 
be  holden  at  Dedham^  within  and  for  the  County  of  Norfolk^  sit- 
ting in  Equity. 
Respectfully  represents  to  your  honors  Timothy  Bresnihan  of  Wey- 
mouthy  in  said  county. 

1.  For  the  form  of  verification  of  a  t.  This  form  is  copied  from  the  rec- 
bill  in-  equity  in  Maine  see  the  title'  ord  in  the  case  of  Bresnihan  v.  Shee-' 
Bills  in  Equity,  Form  No.' 4271.-    -  -       ban,- 125  Mass.  \\\  ?n  which  x:ase  it  ^^tn^ 
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First  r— That  out  John  Sheehan^  of  said  Weymouth^  is  Justly  and 
truly  indebted  to  him  in  the  sum  of  seven  hundred  and  thirty  dollars 
for  board  furnished  by  him  to  said  respondent  apd  his  minor  son, 
John  Sheehan^  /r.,  according  to  the  account  hereto  annexed, 
marked  A. 

Second— '•That,  as  your  orator  is  informed  and  believes,  ssdd/ohn 
Sheehan^  previous  to  the  contracting  of  said  indebtedness,  was  tor  a 
long  time  constantly  employed,  and  earned  and  received  large  sums 
gf  money. 

Third  —  That  while  so  employed  and  receiving  regularly  said 
moneys,  said  John  Sheehan  deposited  all  his  wages  with  his  wife,  Elien 
Shechan^  said  other  respondent,  for  safe  keeping,  after  expending 
such  part  thereof  as  was  needed  for  the  family  temporary  expendi- 
tures; and  in  justice  and  equity  to  be  applied  to  the  payment  of  his 
indebtedness. 

Fourth  —  That  from  said  surplus,  from  time  to  time  deposited  in 
the  Savings  Banh  by  the  said  Ellen  without  the  knowledge  of.  her  said 
husband,  in  her  own  name,  a  large  sum,  to  wit:  a  thousand  doW^rSy 
accumulated,  which,  without  the  knowledge  or  assent  of  the  ssiid/ohn 
Sheehan^  she  used  in  the  purchase  of  a  certain  piece  of  real  estate, 
using  these  said  funds  to  make  part  payment  therefor,  and  in  part 
other  moneys  borrowed  by  her  on  her  sole  credit,  the  same  described 
in  the  deed  hereto  annexed,  marked  B^  the  record  title  of  which  the 
said  Ellen  took  and  held  in  her  own  name,  and  still  holds. 

Fifth  —  That  as  your  orator  is  informed  and  believes,  said  /ic^An 
Sheehan  has  no  other  property  than  that  so  deposited  with  said  JEllen^ 
and  after  full  and  diligent  inquiry,  they  aver  that  he  has  none  that 
can  be  come  at  to  be  attached,  or  taken  on  execution  in  a  suit  at  law, 
against  said  debtor.  > 

Wherefore,  inasmuch  as  your  orator  is  ignorant  whether  the  said 
Ellen  still  retains  in  her  hands  said  moneys  so  deposited  with  her  by 
said  John  Sheehan^  and  if  so,  in  what  form,  or  has  used  it  for  the 
purchase  of  said  real  estate,  which  as  above  averred  upon  informa- 
tion, your  orator  believes  to  be  true;  and  if  correctljr  informed,  as 
he  is  advised  that  said  estate  was  not  purchased,  or  directly  or  indi- 
rectly paid  by  said  debtor,  having  the  record  title  conveyed  to  said 
Elleny  with  intent  to  defeat,  delay  or  defraud  your  orator  or  any 
other  creditor,  or  on  a  trust  for  him,  said  debtor,  express  or  implied, 
whereby  he  is  entitled  to  a  present  conveyance  from  said  EiUn. 

And  is  also  advised  that  he  can  only  reach  said  debtor's  property, 
and  rights  of  property  before  referred  to,  by  the  aid  of  a  court  of 
equity,  wherein  matters  of  this  nature  are  cognizable  under  and  by 
virtue  of  chapter  US,  %2,  Gen.  Stat. 

To  the  end,  therefore,  that  said  defendants  may  full,  true,  direct 

held  that  if  a  wife,  without  her   hus-  in  the  land,  to  reach  and  apply  which, 

band's  knowledge  or  assent,  deposits  in  payment  of  his  debt,  a  creditor  of 

his  wages,  placed  in  her  hands  for  safe  the  husband  may,  under  Gen,    Stat. 

keeping,  in  a  savings  bank,  and  uses  (i860),  c.  113,  §2,  c.  ii,  maintain  a  bill  in 

the  deposit  with  monev  of  her  own  in  equity  against  him  and  his  wife.    For 

the  purchase  of  land,  tne  title  to  which  the  presept  form  of  the  bill  in  Massac 

she  takes  and  hold3  in  her  own  qamei  chmftts  see  vol.  4,  Form  No.  4S73. 

the  husband  1mm  an  equital>l#  ioteri^st  See  also  /i^ra,  note  I,  p,  874. 
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and  perfect  answer  make  to  all  and  singular  the  charges  and  matters 
aforesaid,  and  more  especially  that  they  may  discover  and  set  forth 
whether  the  said  John  Shechan  did  not  deposit,  from  time  to  time,  all 
his  earnings  and  moneys  with  said  Ellen  Sheehan^  as  hereinbefore 
averred,  and  if  so,  to  what  amount;  and  will  also  discover  and  set 
forth  whether  the  said  Ellen  now  hold3  said  funds  as  deposited,  or 
what  use  or  disposal  was  made  of  the  same;  also  whether  said  parcel 
of  real  estate  was  not  purchased  as  alleged,  and  is  not  now  so  held  by 
said  EUen^  answer  under  oath  being  hereby  waived^  And  to  the  end 
that  the  property  oi  ^16,  John  Skeehan  in  the  hands  of  said  Ellen  Shee- 
Aan^  or  so  much  thereof  as  is  necessary,  may  be  applied  to  the  pay- 
ment  of  the  debt  that  your  complainant  proves  due  him  from  said 
yoAn  Sheehan\  and  that  for  this  purpose  the  said  respondent,  Ellen 
Sheehan^  may  be  required  to  transfer,  assign,  convey,  and  deliver  up 
to  some  suitable  person  to  be  appointed  by  this  honorable  court  to 
receive  and  sell  the  same,  or  so  much  of  the  estate  and  property  of  the 
said  lohn  Skeehan  in  her  possession,  as  may  suffice  to  satisfy  the 
adjudigeddebt  of  your  orator,  and  the  costs  of  this  suit. 

And  till  such  payment  or  satisfaction,  that  the  said  Ellen  Skeehan 
may  be  enjoined  from  paying  out,  transferring,  conveying  or  passing 
away  any  of  the  property  of  the  said  John  Skeehan  in  her  hands,  or 
the  property  alleged  to  be  purchased  therewith,  except  in  liquidation 
of  your  orator's  said  debt. 

May  it  please  your  honors  to  grant  unto  your  orator,  not  only  the 
writ  of  injunction  restraining  the  said  defendants  as  aforesaid,  but 
also  a  writ  of  subpoena,  commanding  the  said  defendants  at  a  day  cer- 
tain to  be  and  appear  before  this  honorable  court,  and  to  stand  to, 
perform  and  abide  such  order,  direction  and  decree  as  your  honors 
may  make  in  the  premises.  Timothy  JSresmhan, 

By  his  Attorney —  W,  E,  JewelL 

6.  Royalty  Payable  Under  a  Publisher's  Contract. 

Form  No.  6645.* 

Commonwealth  ol  Massachusetts, 

Supreme  Judicial  Court, 
Suffolk^  ss.  In  Equity. 

George  W,  T  Lord  et  als. 

vs. 

Bret  Harte  et  als. 

Bill  of  Complaint. 
George  W.  T  Lord^  Samuel  Lord^  Jr.y  and  Thomas  Varleer^  all  of 
the  state,  county  and  city  of  New  York^  and  doing  business  in  said 
city  as  partners  under  the  firm  name  of  Lord  &*  Taylor,  bring  this 

1.  This  form  is  copied  from  the  rec-  agree  to  pay  to  the  debtor  a  royalty 

ord  in  Lord  v.' Harte,  118  Mass.  271,  in  upon  the  price  of  each  book  sold   bv 

which  case  h  was  held  that  a  creditor  them,    to    account    with    him     semi* 

nay  maintain  a  bill  in  equity  to  reach  annually,  and  to  pay  him  the  amounts 

and  apply,  to  the  payment  of  the  debt,,  then  found  to  be  due,  if  the  amount 

money  due  and  afterward  accruing  to  due  at  the  time  of  filing  the  bill  is  not 

the  debtor,  from  a  contract  of  the  latter  sufficient  to  satisfy  the  debt, 

with  book  publishers,  by  which  they  See  also  supra^  note  i,  p.  874. 
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their  bill   against  Bret  Harte^  of  Morristown  in  the  state  of  New  i 

Jersey^  and  James  R.  Osgood^  John  S.  Clark  and  Benjamin  H,  Ticknor^  \ 

all  of  Boston  in  said  commonwealth^  and  doing  business  in  said  Boston 
under  the  firm  name  of  J,  R.  Osgood  &*  Co.^  equitable  trustees  for 
said  Harte\  and  thereupon  your  orators  complain  and  say, — 

First.  That  in  the  year  a.  d.  i87-^  they  brought  suit  for  certain 
causes  of  action  against  the  said  Harte^  in  the  Superior  Court  of 
said  city  of  New  York^  and  by  the  consideration  of  the  justices  of 
said  court  recovered  judgment  against  him  for  the  sum  of  eleven  hun- 
dred fifty  three  and  seventy-six  one- hundredths  dollars,  all  of  which  is- 
more  fully  shown  in  an  exemplified  copy  of  the  judment  roll  of 
said  court,  to  which  your  orators  crave  leave  to  refer,  and  which  they 
will  produce  at  the  hearing  in  this  cause. 

Second.  That  said  judgment  remains  wholly  unpaid  and  unsatis- 
fied at  the  filing  of  this  bill,  and  that  said  Karte  owes  your  orators- 
the  amount  thereof  with  interest. 

'third.  And  your  orators  further  say,  that  the  said  Harte  is  an 
author  of  some  reputation,  and  has  written  works  in  prose  and  poetry^ 
which  have  been  collected  and  published  in  several  volumes,  and 
have  a  large  and  extended  sale  in  the  United  States  and  elsewhere; 
that  among  the  works  so  published  are  the  following;  to  wit, — 

(a)  A  volume  of  stories  and  sketches  entitled  "  The  Luck  of  Roar- 
ing Camp,''     (b)    A  volume  of  similar   characters  entitled    ^^ Mrs. 
Scaggs  Husbands"     (c)  A  volume  of  stories  entitled    '•^  Condensecf 
Nozfels.  **    (d  and  e)  Two  volumes  of  poems,  the  copyrights  whereof 
under  the  laws  of  the  United  States  are  of  value. 

Fourth.  And  your  orators  further  say,  that  the  said  works  have- 
been  published  and  sold,  and  are  now  being  published  and  offered 
for  sale,  in  many  different  editions,  by  the  defendants  Osgood^  Clark 
and  Ticknor, 

Fifth.  And  your  orators  are  informed  and  believe,  and  therefore^ 
upon  their  said  information  and  belief  aver,  that  the  sole  right  to 
publish  and  sell  said  works  belongs  to  the  said  Osgood^  Clark  and 
Ticknor \  that  the  copyrights  thereof  were  taken  in  their  name  oi' 
assigned  to  them  by  or  with  the  consent  of  the  said  Harte^  in  con- 
sideration of  certain  contracts  between  them,  which  contracts  are 
now  in  existence  and  are  substantially  as  follows;  to  wit,  that  in  con- 
sideration of  their  becoming  the  owners  of  said  copyrights  the  said 
Osgood^  Clark  and  Ticknor  shall  publish  and  sell  copies  of  the  said 
works,  as  may  be  advantageous,  during  the  continuance  of  said  copy- 
rights, and  out  of  such  sales  shall  pay  to  the  said  Harte  the  sum  of 
ten  per  centum  upon  the  retail  price  of  each  book,  by  way  of  royalty 
or  compensation,  for  the  authorship  thereof;  that  in  said  contract  it ' 
is  provided  that  an  account  shall  be  stated  between  said  Osgood  b*' 
Co,  and  the  said  Harte  twice  each  year;  to  wit,  in  the  months  olMay 
and  November y  and  upon  said  statements  the  amounts  found  to  be- 
due  s<i\d.  Harte  2LVt  then  payable  to  him  under  the  contracts. 

Sixth.  And  your  orators  are  further  informed  and  believe,  and 
therefore  upon  their  said  information  and  belief  aver,  that  since  the 
existence  of  said  contracts  the  said  Harte  has  received  under  them 
each  year,  as  royalty  upon: the  sale  of  hi§.  works,  a  large. sum  ot 
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money,  to  wit,  more  than  the  amount  of  his  debt  to  your  orators; 
that  the  sale  of  said  works  continues  to  be  large,  and  that  the  inter- 
est of  the  said  Harte  therein  is  likely  to  be  valuable  in  the  future. 

Seventh.  And  your  orators  say  that  the  interest  of  said  HarU  in 
the  contracts  above  mentioned  cannot  be  come  at  to  be  attached  or 
taken  on  execution  in  a  suit  at  law  against  said  Harte. 

And  the  plaintiffs  further  aver  upon  their  information  and  belief, 
that  the  amount  of  money  due  upon  a  proper  accounting  (if  anything) 
from  Osgood  &*  Co,  to  said  Bret  Harte  at  the  time  of  filing  their  bill, 
or  which  shall  have  become  due  at  the  first  accounting  after  the  ser- 
vice of  the  bill,  will  not  be  sufficient  to  pay  the  indebtedness  of  said 
Harte  to  the  plaintiffs. 

To  the  end  therefore  that  the'  defendants  may,  if  they  can,  show 
why  your  orators  should  not  have  the  relief  hereby  prayed,  and  may, 
waiving  their  several  and  respective  oaths,  full,  true  and  perfect  an- 
swers make  to  all  and  singular  the  premises,  and  more  particularly 
that  the  said  Osgood,  Clark  and  Ticknor  may  full  answer  make  to  the 
several  interrogatories  hereinafter  numbered  and  set  forth,  to  wit, — 

1.  Whether  they  have  published  and  offer  for  sale  any  of  the 
works   of  the  defendant  Harte,  and  if  so,  what  of  said  works  and 

•  how  many  editions  of  the  same  they  are  now  so  offering  ? 

2.  Whether  they  own  the  copyrights  of  said  works,  and  if  they  do, 
whether  said  copyrights  were  procured  to  be  issued  to  them  by  said 
Harte  ? 

3.  Whether  any  contracts  exist  between  them  and  said  Harte^  and 
to  annex  a  copy  of  the  same  to  their  answer  to  this  bill. 

4.  Whether  anything  is  now  due  from  them  to  said  Harte  under 
said  contracts  ? 

5.  Whether  the  accounts  between  them  and  said  Harte  are,  by  their 
contracts,  to  be  settled  at  any  particular  times,  and  if  so,  when. 

And  that  the  said  Osgood^  Clark  and  Ticknor  may  be  ordered  by 
this  honorable  court  to  account  with  your  orators  for  such  sums  of 
money  as  may  now  be  due  or  hereafter  fall  due  said  Harte  under  said 
contracts,  until  his  debt  to  your  orators,  with  the  interest  thereon 
and  the  costs  of  this  proceeding,  shall  be  fully  paid  and  discharged; 
or  that  said  Osgood,  Clark  and  Ticknor  may  be  ordered  to  pay  the 
same  into  court,  subject  to  the  order  of  this  honorable  court;  and 
that  your  orators  may  have  such  further  and  other  relief  in  the  prem- 
ises as  the  nature  of  their  case  may  require: 

May  it  please  your  honors  to  grant  unto  your  orators  a  writ  of 
subpcena,  to  be  directed  unto  the  said  Bret  Harte,  James  R,  Osgood, 
John  S.  Clark  and  Benjamin  H  Ticknor,  commanding  them  at  a  cer- 
tain time,  and  under  a  certain  penalty  therein  to  be  limited,  person- 
ally to  appear  before  this  honorable  court,  and  then  and  there  full, 
true,  direct  and  perfect  answer  to  make  to  all  and  singular  the  prem- 
ises; and  further,  to  stand  to,  perform  and  abide  such  further  order 
and  decree  therein  as  to  this  honorable  court  shall  seem  meet. 

G,  W,  T  Lord, 
S,  Lord,  Jr., 
Thomas  Varleer, 
by  their  Solicitor, 

M,  M,  Weston. 
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7.  Treasury  Wairant. 

Fonn  No.  6646.' 

Ccmmamvtalth  of  MaufuhuseUs. 

,  Superior  Court 

Suffolk,  ss.  BiU  in  Equity. 

^fi^^M  McCanu 

vs. 

Simon  F.  Ratidall  and  Jerome  F,  Jlfanning. 

Your  complainant  William  McCann  of  Portland^  state  of  Mainty 
shows  unto  your  honors  that  Simon  F.  Randall,  now  of  Brooklyn,  state 
oiNew  York^  on  the  eighteetUhdAy  (A  January,  a.  d.  186^,  2X  Portland, 
state  of  Maine,  made  his  certain  promissory  note  of  that  date  whereby 
he  promised  on  demand  after  date  to  pay  to  the  order  of  Wm.  Mc- 
Cann, ten  hundred  and  forty-seven  dollars  for  value  received  and  duly 
stamped  said  note,  and  delivered  the  same  to  your  orator,  the  said 
William  McCann,  whereby  the  said  defendant  became  liable  to  pay 
the  same  according  to  the  tenor  of  said  note,  a  copy  whereof  is  here- 
unto annexed:  That  the  said  defendant  ^^fr^^Z  has  never  paid  the 
same  or  any  part  thereof,  but  the  same,  together  with  interest  amount- 
ing to  two  thousand  and  fifty-three  dollars  and  sixteen  cents  in  all,  is  still 
due  and  payable  to  your  orator,  which  complainant  is  entitled  to  have 
and  recover  from  said  defendant  Randall',  that  said  defendant  Randall 
has  in  this  state  certain  property,  rights,  title  or  interest  legal  or 
equitable  which  cannot  be  come  at  to  be  attached  or  taken  on  execu- 
tion in  a  suit  at  law,  against  said  debtor,  to  wit:  a  certain  negotiable 
draft  numbered  {B  IJ^SSS)  on  Diplomatic  Warrant  No.  22S2,  signed  by 
Q.  N,  Wyman,  payable  to  the  order  of  said  defendant  Simon  F,  Randall 
at  the  Assist.  Treasury  at  Boston,  Mass.,  for  the  sum  of  two  thousand  six 
hundred  and  forty-six  dollars  and  two  cents,  dated  August  If^,  a.  d. 
l%8^,  registered  August  12,  a.  d.  i^J^  issued  under  authority  of  the 
United  States,  and  which  your  orator  cannot  more  fully  describe, 
deposited  and  in  the  possession  of  Jerome  F.  Manning,  doing  business 
at  181  Devonshire  street  in  said  Boston^  that  said  defendant  has 
refused  and  still  refuses  to  pay  said  claims  or  to  apply  said  inattach- 
able  property  thereto,  all  of  which  doings  of  said  defendant  Randall 
are  contrary  to  equity  and  good  conscience,  and  tend  to  the  manifest 
injustice  of  your  orator. 

In  consideration  whereof  and  forasmuch  as  your  complainant  can 
only  have  adequate  relief  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  and  to  the  end  that 
the  sdixd  Jerome  F.  Manning  and  the  said  Simon  F.  Randall  may 
severally  answer  all  and  sing^ular  the  premises,  and  that  there  may 
be  a  decree  that  said  Randall -^^y  said  sum  as  aforesaid,  and  that  so 

1.  This  form  is  copied  from  the  rec*  found  here  unindorsed  in  the  cuttodr 

ord  in  the  case  of  McCann  v.  Randall,  of  an  agent,  may  be  reached  by  a  cred- 

147  Mass.  81,  in  which  case  it  was  held  itor  of  the   payee  by  a  bill  in   equity 

that  a   United  States  treasury  draft,  under  Mass.  Pub.  Stat.  (1882),  c.  151, 

which  was  issued  upon  the  award  of  §  3,  cl.  11. 

theCourtof  Commissioners  of  Alabama  Consult  note  i,  p.  874,  supra. 
Claims,  payable  to  a  nonresident  and 

894  Volume  5. 


6847^  GJR&DIfORS'  StriTS.  6647. 

much  of  the  proceeds  of  said  draft  a&  are  necessary  thefef6r  ftiay  be 
appropriated  to  the  payment  of  said  claims,  and  that  on  failure  of 
said  Randall  to  indorse  said,  draft  the  same  may  be  indorsed  by  some 
person  appointed  by  this  court  therefor,  and  that  said  defendant 
Manning  may  be  enjoined  from  negotiating,  delivering  up,  or  parting 
with  the  possession  of  said  draft  until  the  further  order  of  this  court, 
and  that  your  complainant  may  have  such  other  and  further  relief  as 
the  nature  of  this  case  may  require  and  to  your  honors  shall  seem 
meet,  may  it  please  your  honors  to  grant  unto  your  complainant 
proper  order  of  notice  to  be  directed  to  said  defendant  Randall^ 
and  a  writ  of  subpoena  to  be  directed  to  said  Jerome  F.  Manning  of 
said  BoitoUy  commanding  them  and  each  of  them  on  a  certain  day  to 
appear  before  your  honors  and  answer  the  premises  and  abide  such 
order  and  decree  as  to  your  honors  shall  seem  meet,  and  also  a 
temporary  writ  of  injunction  to  be  directed  to  the  sdXd  Jerome  F^ 
Manning  restraining  him  from  in  any  way  negotiating  or  disposing 
of  said  draft  until  the  further  order  of  his  court. 

hli 

Wiiliam  X  McCam. 


Witness  to 
Williamt  McCamis 

Sig^nature 
Josiah  H,  Drummoni^  Jr, 
State  of  Maine, 
Cumberland,  ss.     February  2,  iS8S. 

Then  personally  appeared  the  above  named  William  McCann  and 
made  oath  that  he  has  read  or  heard  read  the  above  bill  in  equity 
and  knows  the  contents  thereof,  and  that  the  same  is  true  except  as 
to  those  matters  stated  on  information  and  belief,  and  that  as  to 
those  he  believes  them  to  be  true. 

Before  me, 

Josiah  II.  Drummondy  Jr,^ 

Justice  of  the  Peace. 

8.  Trust  Property, 
a.  Devise  in  Trust 

Form  No.  6647.' 

Bill  in  Equity. 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  twenty-third 
day  of  October,  i8P^. 

1.  This  form  is  based  upon  the  facts  that  while  the  bill    Showed  that  the 

In  the  case  of  Bryan  v.  May,  9  App.  Cas.  monthly     revenues     of     the     estate 

(D.  C.)  3S3,  in   which   case,  however,  amounted   to  twelve  hundred  dollars, 

the  bill  was  defective   in  omitting  to  two-thirds  of  which  was  for  distribu- 

join  Sarah  Maria  May,  the  executrix  of  tion  among  the  children  of  the  testator, 

the  will,  and  co-trustee  with  defendant  there  was  no  prayer  for  special  relief  in 

of  the  estate   thereunder,  as  a  party  respect  to  this  fund, 

defendant,  and  for  the  further  reason  Consult  note  i,  p.  874,  snpra. 
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V  No.  59S. 


CkarUs  C  Bryan^  plaintiff, 

V. 

William  May^  and  William  May  and 

Sarah  Maria  May^  as  executors  and 

trustees  under  the  will  of  John  F, 

Mayy  deceased^  defendants. 
To  the   Supreme  Court  of  the  District  of   Columbia^    holding  an 
Equity  Court. 

The  plaintiff  states  as  follows: 

1.  He  is  a  citizen  of  Northport^  in  the  state  of  New  York^  and 
brings  this  suit  in  his  own  right. 

2.  The  defendant  William  May  is  a  citizen  of  the  United  States 
and  a  resident  of  the  District  of  Columbia^  and  is  sued  in  this  action 
in  his  own  right,  and  also  as  executor  and  trustee  under  the  will  of 
John  F.  May^  deceased. 

The  defendant  Sarah  Maria  May  is  a  citizen  of  the  United  States 
and  a  resident  of  the  District  of  Columbia^  and  is  sued  in  this  action 
as  executrix,  and  as  co-trustee  with  said  William  May^  under  the 
will  of  John  F,  May^  deceased. 

3.  The  plaintiff  recovered  a  judgment  against  defendant  William 
May  on  th^  fifth  day  of  June^  i8P5,  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia^  for  the  sum  of  three  hundred  and  forty- five  dollars 
and  sixty-five  cents,  with  interest  from  the  second  day  of  November^ 

i8P^,  which  judgment  remains  unpaid,   ancf  upon  which  execution 

has  been  returned  unsatisfied. 

4.  The  defendant  William  May  is  an  heir  at  law  and  devisee  of 
John  F,  J/izy,  who  died  in  the  said  district  the  first  oi  May ^  i8Pi, 
seised  and  possessed  of  a  large  amount  of  valuable  real  estate,  situated 
therein,  and  described  as  follows  (describing  if), 

5.  The  said  John  F,  May^  at  the  time  of  his  decease,  as  aforesaid, 
left  a  last  will  and  testament  and  codicil,  which  said  will  and  testament 
and  codicil  are  hereto  annexed  and  made  a  part  of  this  bill  and 
marked  Exhibit  A\  that  on  t\it  fifth  day  of  June^  i8Pi,  said  last  will 
and  testament  and  codicil  of  the  said  John  F,  May^  deceased,  were 
duly  proved  before  the  Yiow.John  Marshall^  a  justice  of  the  Supreme 
Court  of  the  District  of  Columbia^  holding  a  special  term  of  said  court 
for  probate  business,  and  duly  admitted  to  probate  by  said  justice. 
A  copy  of  said  order  of  probate  is  hereto  annexed  and  made  a  part 
of  this  bill  and  marked  Exhibit  B, 

6.  By  the  said  will  the  said  John  F,  May  {Here  was  set  out  the  sub- 
stance of  the  provisions  of  the  will  in  question),^ 

1.  By  the  said  will  the  testator  de-  '*  intact  and  undivided,  in  the  belief  of 
vised  and  bequeathed  all  of  his  estate  its  increase  in  value,  and  especially  to 
to  his  wife,  Sarah  Maria  May,  subject  insure  unto  my  wife  and  children  a  cer- 
to  the  trusts  subsequently  provided,  to  tain  income  during  their  lives,"  he 
have  and  hold, to  collect  rents, revenues,  directed  "  that  no  division  of  it  shall  be 
etc.  He  then  gives  her,  absolutely,  made  while  any  of  my  children  are 
-one-third  of  his  personal  estate,  and  for  living,  and  the  rents,  profits  and  issues 
life  one-third  of  all  the  rents  and  reve-  of  it,  with,  the  exception  of  the  thirds 
nues  of  his  estate,  together  with  the  of  my  wife,  shall  be  applied  to  the  pay- 
house  and  lot  where  he  resided.  Ex-  ment  of  all  just  debts  I  may  owe  at  the 
pressing  the  wish  .  to  keep  his  estate  time  of  my  death,  and  especially  to  the 
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.    7.  The  r^nts  And  revenues  cpllected  from  said^estate  by  defendant 
William  May  amount  to  at  least  twelve  hundred  dpUars  per  month. 

8.  .By  the  terms  of  said  will,  defendant  WilliamMay  has  vested  in 
him  an  equitable  estate  in  fee  subject  to  the  trusts  declared  in^d 
will.  .         •  • 

9.  On  the.  second  day  of  May^  .i8P5,  defendant  William  May  having 
given  a  bond  for  costs  in  the  Court  of  Appeals^  on  an  appeal  to  the 
Supreme  Court  of  the  United  States^  upon  which  the  American  Surety 
Company  became  surety,  induced  on%  Victorine  M,  Learned  to  deposit 
with  said  company  twenty  thousand  dollars  of  bonds  to  secure  it  against 
loss  on  said  bonjd,  and  on  the  second  oi  May^  i%95^  to  save  said  Vit- 
torine  M.  Learned  harmless,  defendant  William  May  conveyied  to  her 
his  interest  ia  the  estate  atoresaid. 

.  10.  Wherefo.re  pjaintiff ,.  pray^  that,  defendant:  .  William  May  be 
decreed  to  pay  and.  satisfy,  the  amount  due- on  said  judgment  and  the 
costs  of  this  suit;  and  to  apply  for  that  purpose -his  interest  or  por- 
tion of  the  rents,  profits,,  and  incomes  accruing  to  him  under  the  will 
of  said  John  F,  May\  and  that  should  the  aforesaid  rents,  profits  and 
incomes  be  found  insufficient  or  unavailable  to  satisrfy  said  judgment, 
it  may  be  decreed  that  alj  the  right,  title,  and  interest  of  -said.  William 
May  in  the  real  estate  devised  tp  Sarah  Maria  May  and  William  May^ 
as  trustees  under  the  will  of  John  F,  M,ay^  or  so  -much  thereof  as  is 
necessary,  may  be  applied  in  satisfaction  of  ^idjudgn^ent;  and  that 
for  this  purpose  the  said  William  May  and  his  co-trustee,  Sarah 
Maria  May,  may  be  required  ]to  transfer,  assign,  convey,  and  deliver 
up  ta  some  suitable  person  to  be  appointed  by  your  honor  to  receive 
and  sell  the  same,  subject  to  the  trusts  created  under  the  will  of  said 
John  F,  Mayy.Sind  subject  further  to  the  trust  in  favpr  of.  said-  Victorine 
M.  Learned,  or  so  miich  of  the  estate  and  property  of  the  said  William 
May  as  may  suffice  to  satisfy  the  said  judgment,. and  the  costs  of  this 
suit.  And  until  such  payment  or  satisfaction,  that  the  said  William 
May,  and  his  co-trustee,  Sarah  Maria  May,  may  be  enjoined  from 
paying  out,  transferring,  conveying  or  passing  away  any  of  the  prop- 
erty of  the  said  Willictm  it/oy,  except  in  satisfaction  of  said  judgment.'- 
II.  And  for  process  of  subpce^na  directed  to  the  said  William  May 

canceling  of  any  incumbrance  or  mort-  from   giving  b6nd  in  either  capacity, 

gage  that  may  then  exist  oA  any  part  Hy  the  codicil  to  the  said  will,  the  tes- 

of  my  estate."      When  said  debts  shall  tator  appointed  his  son,  the  defendant 

have  been  paid,  said  rent^  etc.,  shall  be  William    May,   co-trustee-  with  Sarah 

equally  divided  an()  pai'd  to  his  children.  .Maria  >fay,  and  directed  jthat  he  should 

\  Nothing   in   said    will  shall  prevent  t&ke  charge  of  the  real  estate  (except 

the  sale  by  the  trustee  of  any  part  of  the  dwelling-house),  manage  the  same, 

the  estate  if  clearly  manifest  that  the  collect  rents,  pay' taxes;  make  repairs, 
same  shall  be  greatly  for  the  benefit  of  •  e^c.    For  suc)i  service,  he  was  authorized 

his  heirs.      In  event  of  sale,  provision  to  retain  a  coip mission  .of  five  per  cent, 

is  made  for  investment  of  the  proceeds,  of  the  money  collected.      He  was  re- 

*'  Should   either    ox  any  of    the    said  quired  to  render  a  monthly  accc)unt  of 

children  have  married  and  died  and  left  collections  add  dlsbursementi^to  said 

i&sue,"  their  shares  of  the  rents  shall  be  Sarah  Maria  May,  during  herfM^,  and 

lised  for  the  support  of  said  issue,  and  after  that  to  the  heirs,    ^PpovUion  for 

any  surplus  shall  be  invested  in  bonds  his  remoVaf  by  action  of  ^l^e  remaining 

and  turned  over  to  them  on  attaining  devisees   was  miide;  apd  he  was. also 

lawful  age.    The  said  wife  is  appointed'  excused  from  gii^ii^'^  bonci  -as  trustee., 
cxtcutrix  as  well  as  trustee,  and  relieved  '^  .     '    .  .  ^ 
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and  SaraA  Maria  Jfa^  corAtnMAng  tjHarti  oik  k  c6ftditi  day  add  aader 
a  certain  penalty  to  be  and  appear  Hi  this  court,  thtti  and  there  to 
answer  the  premises  and  to  stand  to  aiid  ^de  by  ^ch  order  and 
decree  as  may  be  made  agiihist  him. 

F.  P.  B.  Sands, 
Stolidttrr  dnd  of  Counsel  for  Plaintiff. 

Mt  of  Compltdnt 
To  the  Honorable  Jmittoe»  of  tlie  Sup69H^  Cottrt  wf^thi  tod  Ust  tiie 
County  of  BriiM\ 

Humbly  complaining,  represents  GiStkf  C,  Riehets0h.  widblr,  of 
New  Bedford  within  stfid  county;  that  on  ^t  ifdrtitth  (fey  oiJUtu^ 
iSS^^  she  recovered  judgement  iti  the  Skperhr  Cotfrt  of  the  city  and 
county  of  San  Ftancisco  and  statue  of  Galif^nia^  against  George  B, 
Merriiiy  of  said  city  Of  SaH  Ftandico^  for  the  sum  of  fjfi ,069.99,  gold  . 
coin,  and  that  by  the  Ikws  oi  said  Atate  of  Caiifornia,  said  judgment 
bore  interest  from  said  thirtiHh  day  oi  June,  tdM,  at  the  rate  of  s^cH 
per  cent,  per  annttm;  ahd  nfowamouilts  to  the  sum  of  ^,1W;  that  no 
part  of  said  judgment  has  evef  been  paid,  and  the  said  George  B, 
Merrill,  oi  said  cii^  ^m^  county  of  Sim  BhiHciico,  is  indebted  to  youf 
complainant  in  said  sum  of  ^,700: 

And  your  complainaiit  farther  represents)  that  the  And  Giorge  B. 
Merrill  has  no  property  or  estate  which  can  be  cortie  at  to  Be  attached 
for  the  satisfaction  of  sdid  judgment^  but  she  av^r&that  under  and 
by  virtue  of  the  will  of  Edward M^rrili,  late  of  said  Nhv  Bedford  (a 
copy  of  which  will  is  hereto  annexed' marked  A\  irho  was  the  father 
of  said  George  B.  Mtrrill^  which  saidwiil-  has  been  duly  probated  in 
the  Prohate  Court  for  the  cottrity  of  Bfiitoi,  comfoonwealtk  of  Mas-^ 
sachusHts,  and  whetcof  S&utkamrd  PMter,  Sd^  oi  JVtw  Bedford,  Edward 
B,  Merrill,  of  New  Ybrk,  in  the  State  of  Iftw  Ybrk^  and  fames  tt. 
M^riek^  oi  Bost^  id^e  coutfty  of  Sufbik,  are  the  extk^utors  and  tfus* 
tees,  the  said  George  B,  M'crriliha^  acquired  certain  property,  rights, 
titles,  and  interests^  l^gal  at  equitable^  which  cannot  be  come  at  to 
be  attached  or  taken  on  execution  in  a  suit  at  law  against  said  George 
B.  Merrill,  but  which  in  justice  and:  equity^  and  according  to  the 
provisions  of  chapter  i53>  of.  the  Public  Statutes^  ought  to  be  applied 
to  the  payment  and*  satisfaction  of  said  judgment. 

Wherefore  yodr  petitioner  prays  that  a  subpoena  may  be  issued  to 
the  said  George  B.  Merrill,,  and  to  the  said  Southward  Potter,  id, 
Edward  B,  Merriil,  vaA  fatnes  H\  Mt^rick^  as  they  arc  the  executors 
and  trustees  undfer  said  will  of  Edward  Merrill,  late  of  Ntw  Bedford, 
deceased,^  directing  them  ahd  each  of  thfem  to  appear  before  thishon- 

1.  As  to  the  verification  cA  a  bill  in  Si  d;  ii^  as  amended  by   Mass.  Stat 

the  District  of  Columbia^  see  vol.  3,  p.  (18^)*  c.  I85,  and  that  the  creditor  was 

433,  note  7.  entitled  to  a  decree  appropriating  from 

S.  This  form  is  copied  from  the  rec-  the  proceeds  in  the  executor's  hands,  or 

ord  in  the  case  of  RicketSon  v.  Mbrrill,  which   might    come    to  them   for  the 

148  Mass.  -^1  in  which  case  it 'was  held  debtor,  whether  from  salet  o^  land  here 

that  a  creditor's  bill  might  be  brought  or  elsewhere,  enough  to  pay  the  d^bt 
under  Mass.  Pub.  Sut.  (1883),  c  151,  §       Consult  note  i,  p.  8^4,  stifra, 
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orable  court  at  a  thne  to  be  fixed  th€retti^  and  iull,  true  aod  perfect 
answer  make  t0  the  aUegations  m  thi»  biU^  but  net  luidoir  Qabk,  the 
benefit  of  which  is  hereby  waived^  or  be  def>aulted. 

And  that  your  honors  will  order  and  decree  ^at  the  said  executors 
and  trustees  shall  pay  oyer  to  your  petiUooer  whttbe^per  stum  or  sufois 
of  money  now  are  or  which  shall  at  any  tiiae  hereafter  become  pay- 
able to  the  said  George  B,  Merrill  under  thepiKiV'isloiiftof  said  willv  in 
satisfaction  and  payment  of  said  judgment^  until  the  same  shail  hai^e 
been  fully  paid^  together  with  aU  interest  whitth  ha&  aseruedl  or  shail 
hereafter  accrue  thereon,  and  the  costs  of  this  proceedings 

And  that  the  said  George  B,  Merrill  be  adjudged  a  debtair  of  yew* 
petitioner  in  respect  of  the  premises^  and  be  ordered  to*  eieecwbe  aad 
deliver  to  said  executors  and  trustees  a  full  discharge  of  all:  ckums 
against  them  as  such  executors  and  trustees,  under  the  proviaoas  of 
said  will,  to  the  extent  of  said  payments  so  ordered  by  the  eaecutoiTS 
and  trustees  to  be  made  to  your  petitioner. 

Cecilia  C.  Rkketson^ 

by  her  attornejrs, 

Crapo,  Clifford  ^  CJ^onL 

b.  Express  Trust. 

Poem  No.  664fb. 
(Precadatit  Im  BfeMic  of  CoouBcUtt  v.  QMmt>en»  g6  BI6.  461.)^ 

\Bank  of  Cammerc€y  plaintiff,    "j 

against  I    In  the  St  Ijmh  Cify  Csreu^tCwart. 

B.  Meaiere  Chambers  and  Jtdhis  (   To  the  OeUfber  Term,  i^87. 
S.  Wakk,  defendants.  J 

Plaintiff  states]*  that  on  the  eij^hik  day  of  Afrii^  iZ8't,  m  a  ease 
numbered  5&^867y  in  the  eircuH  court  of  the  c^  of  St  Lou^^  in  tke 
state  of  Missomri,  being  a  case  of  it,  the  Bank  of  Commereey  as  plain- 
tiff, against  B.  M,  Chamders  and  Margaret  F.  Smttk^  defendtaits,  it 
recovered  judgment  against  Chambers  and  SnUik^  for  the  sum  of  five 
fhousoHd  one  hundred  and  tkirty-fottr  dollars  and  Mrty-fioe  cents 
($6.1S4.S5)y  and  costs,  which  judgment  was  therein  ordered  to  bear 
interest  at  the  rate  of  fen  {10)  per  cent,  per  annum  from  its  date; 
that  thereafter,  to  wrt,.  on  the  eighteenth  day  of  May^  i&^i,.  the  plain- 
tiff caused  an  execution  to  issue  on  said  judgmeirt^  which  eaeoation 

1,  This  bill  was  demurred  to  in  the  who  leleaae?  his  curtesy  in  his  wilt's 

lower  court  on  the  grounds  that  the  pe-  estate,   accepting  in   Ueu    th^seot '  aa 

tition  did  not  state  facts  sufficient  to  income  giTcn  him  by  her  will,  wiU  be 

constitute  a  cause  of  action,  and  did  regarded  as  a  pucchaser  oi  such  in- 

not   state    facts    sufficient    to    entitle  come,. and  not  a  mere  recipient  Qf  hJbs  ^ 

plaintiff  to  equitable  relief.     The  plain-  wife's  bounty,  and  the  inoome  will  be  ' 

tiff  declining    to    plead  further,  final  subject  to  the  dnims  of  his  creditors, 

judgment  was  entered  dismissing  the  notwithstanding  the  provisions  of  the 

petition.     The  plaintiff  appealed,  and  will  exempt  it  from  such  claims 

the  supreme  court,  by  unanimous  de-  Consult  note  i,  p.  874,  snpinu 

dsion,  ordered  ihe  judgment  reversed  %  The  words  and  figuses  enclosed 

and    cause    remanded    to    the    circuit  by  [  ]  will  not  be  found  in  the  reponted 

conrt  with  directions  to  enter  a  decree  case,   but  have  been  added  to  render 

for  plaiotiff,  holding  that  a  husband  the  form  complete. 
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was  numbered  160^  returnable  to  June  term,  i8^i;  that  said  execu- 
tion was  directed  and  delivered  to  the  sheriff  of  the  city  of  St,  LmU, 
and  was  by  him  duly  returned  on  the  sixth  day  oi  June^  iSSlnuiia 
bona\  that  thereafter,  to  wit,  on  the  nineteenth  day  oi  October,  i8^l,in 
another  Case,  5^,P«fP,  in  the  circuit  court  of  the  city  of  St.  Zouis,  stait 
of  Missouri,  being  the  case  of  it,  the  BanJk  of  Commerce,  as  plaintiff, 
Against  B.Maziere  Chambers  and  R.  Graham  Frost,  as  defendants,  it 
recovered  a  judgment  against^.  Maziere  Chambers,  who  is  a  defend- 
ant in  the  present  suit,  and  R,  Graham  Frost,  for  the  sum  of  five 
thousand  five  hundred  and  fourteen  dollars  and  thirty-seven  cents 
(^,61^,87),  and  costs,  which  judgment  was  therein  ordered  to  bear 
interest  at  the  rate  of  ten  (^10)  per  cent,  per  annum  from  date;  that 
thereafter,  on  the  second  di^y  oi  January,  iZSJ^,  the  plaintiff  caused  an 
execution  to  issue  on  said  judgment,  which  execution  was  number 
1S5,  returnable  to  February  term,  i&?-4;  that  said  judgment  was 
directed  and  delivered  to  the  sheriff  of  the  city  of  St.  Louis,  and  by 
him  duly  returned,  on  tht  fourteenth  day  of  February,  1^4.,  nulla  bona. 
And  plaintiff  further  says  that  nothing  has  been  paid  on  either  of  the 
above  mentioned  judgments;  that  none  of  the  defendants  in  either 
said  cases  has  any  property  or  effects  of  any  kind  subject  to  execu- 
tion and  levy. 

And  plaintiff  says  that  Mrs.  Marie  C  Chambers,  the  wife  of  defend- 
ant B.  Maziere  Chambers,  died  on  the  ninth  day  oi  December,  i8^J,  in 
the  county  of  St.  Louis,  state  of  Missouri-,  that  she  made  a  will  which 
was  duly  probated  in  the  probate  court  of  St,  Louis  county,  on  the 
twentieth  day  of  December,  iS83;  and  a  certified  copy  thereof  was 
filed  in  the  office  of  the  recorder  of  deeds  of  the  city  of  St.  Louis^ 
state  of  Missouri,  in  book  723,  page  81,  on  the  twenty-fourth  day 
of  December,  iS83;  that  among  other  provisions  immaterial  to  this 
case,  the  said  testatrix  gave  the  income  of  property  worth  half  a 
million  dollars  ($500,000),  which  income  is  now  twenty  thousand  m- 
lars  ($20,000)  per  annum,  to  the  defendant  IVa/sh,  in  trust  for  the 
defendant  Chambers,  during  his  natural  life. 

The  language  of  the  will  on  this  point  is  as  follows:  (Jlere  was  set 
out  the  section  of  the  will  in  question.  )^ 

■ 

-   1.  Th6  Motion  of  tlie  will  quoted  in  the  would  by  the  laws  of  Missouri,  th«a^^ 

petition  was  as  follows:.  force,  be  declared  to  be  my  nghuul 

^^  Seventh.  All  the  rest  and   residue  heirs  had  I   survived   him;  provided, 

of  my  estate,  real,  personal  and  mixed,  that  such  ^eirs  be  descendants  of  inio^* 

Whereof  f  shall  die  seised,  entitled  or  they  or  the  survivor  of  them  shall  have 

possessed,  I  give,  bequeath  and  devise  only  a  contingent  estate  in  thepropci'|y 

to  my  brothery«/i«j  S.  IValsh,  in  trust,  thus  inherited,  to  become  vested  only 

that  he  manage,  hold  and  dispose  of  on  his  or  hers,  the  survivor,  aitai  mog 

the  same  during  the  natural  life  of  my  majority,  and  upon  the  deatli  of  ^^1 

husband;  that  quarterly  he  pay  the  net  one,  the  inheritance  to  be  declared  to 

rents,  issues  and  profits  arising  there-  the  exclusion  of  my  husband,  my  d«sije 

from  into  the  proper  hands  of  my  hus  being  that  my  estate  should  remain^'* 

band  alone,  or  such  person  or  persons  my  family,  if  it  cannot  among  oiy  °^' 

as  he.   my  husband,  by  any  order  in  scendants,  and  I  give  to  my  said  trustee 

writing  may  for  that  purpose  appoint,  the    power    to    sell    or    convert    *^/ 

and,  after  the  death  of  my  husband,  to  part  of  the  trust  property  and  the  pi^ 

convey  to  such  person  or  persons,  for  peeds  thereof,  to  reinvest  in  such  J*^ 

such  estates  and  in  such  portions,  as  or  personal  estate  or  in  such  securiti^ 
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And  plaintiff  further  says  that  defendant  Chambers  had  an  estate 
by  the  curtesy  in  the  real  estate  of  his  deceased  wife,  from  which,  if 
he  had  retained  it«  he  would  have  had  an  income  of  at  least  fifteen 
thousand  dollars  (^15,000)  per  annum,  which  said  income  would  have 
been  subject  to  seizure  and  sale  upon  execution  by  plaintiff,  to  satisfy 
its  judgments  hereinbefore  set  forth. 

Plaintiff  further  states  that,  for  the  purpose  of  hindering,  delaying 
and  defrauding  plaintiff,  and  for  the  purpose  of  securing  to  his  own 
use  an  estate  which  he,  said  Chambers^  believed  to  be  secure  from 
attack  and  seizure  by  plaintiff  herein,  he  did,  heretofore,  to  wit,  on 
the  thirtieth  day  of  December ^  iSSSy  by  deed,  duly  recorded  in  the 
office  of  the  recorder  of  deeds  of  the  city  of  St.  Louis^  state  oi  Mis- 
souriy  and  in  book  number  711^  page  526  thereof,  convey  his  said 
estate  by  the  curtesy,  as  required  by  the  will  of  his  wife,  to  the 
defendant  yi«//«x  S.  Waish^  in  consideration  of  the  provision  in  his 
favor  in  the  said  will  of  his  wife.  And  plaintiff  further  says  that  the 
defendant  Walsh  has  accepted  the  position  of  trustee  for  defendant 
Chambers,  under  the  will  of  the  latter's  wife,  and  by  reason  of  the 
conveyance  of  the  estate  by  the  curtesy  to  him  by  defendant  Cham- 
bers, he,  said  Walsh,  pays  over  to  said  Cfiambers,  quarterly,  as  such 
trustee,  the  income  of  the  trust  estate,  to  the  amount  oi  five  thousand 
dollars  {%5,000)  per  quarter. 

And  plaintiff  -further  says  that  the  deceased  testatrix  did  not 
leave,  and  never  had,  any  equitable  separate  estate;  that  she  in- 
herited the  property  she  left  from  her  father;  that  there  are 
no  debts  proved  against  her  estate,  though  it  has  been  in  pro- 
cess of  administration  since  December  28,  iS83,  and  that  there  are 
no  debts  in  existence  to  be  proved.     And  plaintiff  further  says  it  is 

as  to  my  said  trustee  may  seem  expedi-  or  resignation  of  my  said  trustee,  or 

ent  and  discreet;  or  to  employ  the  same  that  by  any  cause  he  be  incapacitated 

in  the  improvement  of  any  portion  of  or  disqualified  for'  the  performance  of 

my  real  estate,  giving  also  to  my  said  the  duties  of  the  trust,  I  authorize  my 

trustee  power  to  lease  over  for  a  term  husband  by  writing  under  his  seal  and 

of  years,  not  exceeding  thirty,  but  in  signature,  and  duly  acknowledged  as 

every  instance  of  such  sale,  conversion,  in  release  of  deeds,  to  name  and  ap- 

lease  or  improvement,  the  written  con-  point  another   trustee,   who  from   the 

sent  of  my  hi!i^band  thereto  to  be  first  date  of  the  filing  of  such  instrument  for 

had  and  obtained,  and  without  such  record  in  the  proper  office  in  the  said 

consent    no  exercise  of  powers  herein  city  of  St,  Louis,  shall  be  subrogated  in 

conferred  to  be  valid,  my  object,  and  the   lieu   and   stead   of   said  fulius  S, 

my   only  object,   and   I   have   by   the  IValsh^  the  same  as  is  herein  orginally 

creation  of  this  trust  none  other,  than  named,  and  of  course  to  be  subjected 

because  of  the  affection  I  entertain  for  to  the  same  trust,  limitations,  condi- 

my  husband,  the  tender  love  which  has  tions,  restrictions  and  provisions  here 

characterized    our    union    with    each  contained.    This  power  of  appointment 

other,  the  fear  he  may  become  embar-  is  a  continuing  one,  to  be  exercised  as 

assed,  I  may,  of  my  own  estate,  always  often  as  necessity  require.     The  pro- 

throughout  his  life,  secure  to  him  an  visions  herein  made  for  my  husband 

ample  independence  forever,  free  from  are    upon    condition    that    within   sijr 

the  claims  and  demands  of  any  cred-  months  after  the  probate  of  my  will,  he 

itor  he  may  now  or  hereafter  have,  and  by  deed,  duly  executed  and  in  the  said 

without  any  right  to  intervene,  or  se-  city  of  St.  Louis  duly  recorded,  release 

quester  of  the  revenues  of  the  trust  for  any  right,  title  or  estate  as  tenant  by 

the   payment   of    their  claims   or    de-  the  curtesy  he  may  have." 
mands.    And  in  the  events  of  the  death  .    . 
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viiolly  mtdioiit  remedy  as  to  the  <:ollection  0f  its  two  judgments 
above  set  oat,  unless  this  court  order  and  decree  that  the  defendant 
WaUh  pay  quarterly  to  plaintiff  what,  under  the  terms  of  the  will, 
and  by  reason  of  the  conveyance  of  said  estate  by  the  curtesy,  he 
would  otherwise  pay  to  defendant  Chambers^  until  the  plaintifiTs  said 
judgment  shall  be  satisfied. 

Wlierefore  plaintiff  prays  that  defendant  Chambers  be  eajoined 
from  receiving,  and  defendant  Walsh  be  enjoined  from  payiag  him, 
any  of  the  income  provided  for  in  the  will  of  Mrs,  Marie  C.  Chanh 
hers,  until  the  plaintiff's  judgments  are  satisfied;  and  that  defendant 
Walsh  be  ordered  to  pay  plaintiff,  in  part  satisfaction  of  them,  each 
quarter  of  a  year,  the  income  of  the  estate  of  which  he  is  trustee  for 
defendant  Chambers,  until  they,  said  judgments,  are  fully  s^isfied; 
and  that  such  further  relief  be  gianted  plaintiff  as  to  the  court  mxf 
seem  proper. 

[Albert  Amstein, 
J,  P,  MaginsLf 
Attomefs  for  Plaintiff.]^ 

e.  Secret  Trust. 
Form  No.  6650.* 

To  the  Judge  of  the  Circuit  Court  of  the  Fifth  Judicial  Circuit  of  the 
State  iA  Florida  in  and  for  Putnam  County,  in  Chancery  sitting: 

John  Dunning  and  James  Palmer,  of  the  city  Si.  Augustine,  ia  the 
county  of  St.  Johns  and  state  of  Florida,  copartners,  doing  busi- 
ness in  said  city  of  St.  Augustine  under  the  firm  name  and  style  of 
Dunning  6*  Palmer,  and  F.  S.  Selover  and  John  Doe,  of  said  city, 
county  and  state,  doing  business  in  said  city  of  St.  Augustine  under 
the  firm  name  of  F.  S.  Selover  &*  Co. ,  on  behalf  of  themselves  and  all 
other  unsatisfied  creditors  of  B.  E.  Carr  &*  Co.,  who  shall  come  in 
and  contribute  to  the  expense  of  this  suit,  bring  this  their  bill  against 
Sophia  R.  Carr,  John  T.  Carr  and  James  W,  Allen,  all  of  the  city  of 
Palatha,  in  the  county  oi  Putnam  and  state  oi  Florida,  lately  copart- 
ners doing  business  in  the  city  of  St.  Augustine  aforesaid  under  the 
firm  name  and  style  of  JB.  E.  Carr  &*  Co.,  and  James  Burt,  as  trustee 
for  said  Sophia  R.  Carr  of  said  city  of  Palatka,  and  Caleb  W.  Loring, 
of  the  city  of  Boston  in  the  commonwealth  of  Massachusetts,  both 
individually  and  as  trustee  for  said  Sophia  R.  Carr,  and  George  Burt, 
of  said  city  of  Palatka. 

And  thereupon  your  orators  complain  and  say  that  on  the  sixthly 
oi  June,  a.  ».  iS73,  y out  oratOTB,  John  Dunning  aind  James  Palmer, 
under  the  name  of  Dunning  &*  Palmer,  recovered  judgment  against 
the  defendants,  Sophia  R.  Carr,  John  T  Carr  and  James  W.  Allen, 
under  the  firm  name  of  B.  E.  Carr  &*  Co.,  in  the  Circuit  Court  oif 
Duval  county,  Florida,  for  the  sum  of  twelve  hundred  and  ninety-five 
dollars  and  thirty  cents.     That  on  the  sixth  day  of  June,  a.  d.  i87^, 

i.  The  words  enclosed  by  [  ]  will  not  in  the  case  of  Loring  r.  Dunning,  16 

be  found  in  the  reported  case,  but  have  Fla.  119,   in  which   case  a  decree  for 

been  added  to  complete  the  form.  complainants  was  affirmed  011  appssl* 

2.  This  form  is  substantially  the  bill  Consalt  note  i,  p.  §74,  iupra. 
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your  orators^  F.  S.  Seinrer  and  /^i^  Boi^  under  the  name  of  F,  S, 
Sihusr  &'  Co.^  recovered  jjudgmentagaia$t«aid  deCendants  under  said 
name  of  B,  £.  Carr  6^  £V.,  in  the  sapae  court,  for  tie  sum  ^faurhun- 
ired  ^h4  ninety-Hg^  dollars  and  sixty'Hghi  cents.  That  both  of  said 
judgments  w^re  duly  docketed  in  the  county  oi  Putnamy  and  that 
afterward  the  said  judgments  ^o  recovered  in  manner  aforesaid 
remaining  in  full  force  and  e&ect  and  unpaid  and  unsatisfied,  execu- 
tions were  duly  issued  upon  both  «aid  judgments  on  the  ninth  day  of 
June^  A.  D.  iS79,  and  on  said*  day  were  delivered  to  the  sheriff  of  said 
county  of  Putnam^  and  afterward,  on  the^niHth  day  oi  fuly^  a.  0.  i87^, 
were  duly  returned  to  the  clerk'iS  o&ce  of  said  county  oi  Putnam 
unsatisfied,  with  the  return  of  >said  sheriff  thereon  that  no  property 
could  be  fojutd  belonging  to  said  defendants,  B.  E.  Carr  &*  C^,^  or  to 
any  one  of  said  defeadanlis  subject  jto  be  levied  upon  and  sold  under 
isaid  execution. 

That  neither  of  |:he  defendants,  /Sioipkia  E.  Carr^  John  T,  Carr  and 
James  W,  Aiien^  ^vt  seised  or  possessed  of  an§r  property  in  their  own 
pame  iiaWle  to  l^gad  ^le  under  said  executbns. 

That  prior  to  the  recovery  of  said  ju4g°3ifinil£  the  said  defendants, 
under  the  firm  name  aforesaid^  carried  on  the  business  of  merchants 
and  traders  in  the  city  of  St,  Augusiins^  in  the  county  of  St,  Johns 
aforesaid,  and  that  said  judgments  were  recovered  for  good$,  wares 
and  merchandise  sold  and  delivered  to  them.  That  by  the  terms  of 
the  articles  of  copartner^ip  under  which  said  defendants  carried  on 
the  said  business,  the  defendant  Sophia  E.  Carr  had  the  control  and 
direction  of  the  business  of  said  firm,  and  that  in  the  purchase  of 
goods  and  management  of  the  business  of  said  firm  she  had,  under 
said  articles,  a  controlling  interest  and  voice.  That  your  orators 
sold  and  delivered  the  goods,  wares  and  merchandise  to  the  defend- 
ants upon  the  credit  and  financial  responsibility  of  the  defendant, 
Sophia  E.  Carr,  and  at  the  request  of  the  said  Sophia  E.  Carr  sls  one 
.of  said  firm. 

That  your  orators  had  been  informed  and  believed,  prior  to  the 
«ale  of  said  goods,  by  the  defendants  and  by  the  said  Sophia  E,  Carr, 
that  the  said  Sophia  E,  Carr  had  a  Large  income  from  property  held 
in  trust  for  her  general  use  and  benefit,  both  in  the  state  of  Florida 
and  in  the  commonwealth  of  Massachusetts ,  and  that  such  property  so 
held  in  trust,  or  the  income  thereof,  or  both,  would  be  ample  security 
for  and  liable  and  subject  to  the  payment  of  any  obligations  or  judg- 
ments against  said  defendant  Sophia  E.  Carr;  and  reposing  confidence 
in  the  credit  of  said  Sophia  E,  Carr,  arising  from  said  trust  estate, 
they  sold  and  delivered  said  goods,  wares  and  merchandise  to  the 
defendants. 

That  defendant  Sophia  E.  Carr  is  the  widow  of  one  Burrough  E, 
Carr,  and  that  said  Burrough  E.  Carr  died  intestate  some  time  prior 
to  the  formation  of  said  firm  of  ^.  E.  Carr  &*  Co,,  and  prior  to  the 
sale  and  delivery  to  defendants  of  said  goods,  wares  and  merchandise. 
That  for  several  years  subsequent  to  the  death  of^aid  Burrough  E. 
Carr  the  said  Sophia  E,  Carr  received  her  support  and  maintenance 
chiefly  from  the  business  and  goods  and  merchandise  of  said  firm  of 
B.  E,  Carr  ^  Co.,  and  not  out  of  the  trust  .estate  hereafter  set  forth* 
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That  the  defendant  Caleb  W,  Loring  is  a  brother  of  the  defendant 
Sophia  R.  Carr^  and  holds  in  trust  in  the  comLmomvealth  of  Massachu- 
setts ioT  the  said  Sophia  R.  Carr  a  large  amount  of  valuable  real  and 
personal  property,  and  that  the  income  thereof  by  way  of  rents  and 
interest,  or  otherwise,  is  largely  in  excess  of  the  necessary  and  proper 
expenditures  for  the  support  and  maintenance  of  the  said  Sophia  R, 
Carr»  That  the  defendant  James  Burt  is  a  trustee,  as  hereinafter 
stated,  for  the  said  Sophia  R,  Carr^  and  as  such  trustee  is  seised  in 
fee,  and  has  the  possession  of,  a  large  Quantity  of  valuable  real  estate 
in  the  city  of  Palatka  aforesaid. 

That  on  or  about  the  thirteenth  dny  oi  March^  a.  d.  i85J^,  one  Rodcrt 
R.  Reed  and  Mary  his  wife,  and  Burrough  E,  Carr  and  Sophia  his  wife, 
and  George  Burt  and  Lucy  his  wife,'  all  of  the  city  of  Palatka  afore^ 
said,  sold  and  conveyed  by  deed  in  fee  unto  one  Iscuu  H,  Bronson^  as 
the  party  of  the  second  part,  about  twelve  hundred a.cres  of  land-situate 
in  and  about  what  is  now  the  city  oi  Pa/atha,     That  on  the  twenty- 
second  day  of  March,  a.  d.  i85j^,  as  your  orators  are  informed  and 
believe,  the  said  Isaac  H,  Bronson  duly  made  a  declaration  of  trust 
under  the  deed  aforesaid  in  favor  of  the  said  Sophia  R.  Carr  and 
Lucy  Burt,  whereby  the  said  Sophia  and  Lucy  were  declared  the  cesiuis 
que  trust  oi  the  said  property  conveyed  to  Isacu:  Hi  Bronson  as  afore* 
sa;id,  and  the  saxd  Isaac  II,  Bronson  promised  and  bound  himself  to 
manage  and  control  said  tract  of  land  under  certain  restrictions,  and 
to  pay  over  to  each  of  the  said  c€stuis  que  trust  or  beneficiaries,  or  to 
their  heirs  and  assigns,  one-third  of  the  net  proceeds  arising  from 
said  lands,  either  by  sale  or  otherwise.     That  said  declaration  of 
trust  has  never  been  recorded  in  said  Putnam  county  or  elsewhere^ 
to  the  knowledge  of  your  orators,  who  have  no  knowledge  of,  and 
have  no  means  of  ascertaining  the  exact  terms  and  provisions  of  said 
declaration  of  trust,  except  by  discovery  from  the  defendant. 

That  on  or  about  the  twenty-sixth  day  of  May,  a.  d.  i855,  the  said 
Burrough  E.  Carr,  Sophia  R.  Carr,  George  Burt  and  Lucy  Burt  exe- 
cuted an  instrument  in  writing  in  the  presence  of  witnesses  wherein 
it  is  recited  that  a  declaration  of  trust  was  declared  by  the  said  Isofu 
H,  Bronson,  on  the  twenty-second  day  of  March,  a.  d.  i85^,  of  the 
character  hereinbefore  stated,  and  wherein  it  is  further  recited  that 
on  t\it  fifteenth  day  of  May,  a.  d.  i855,  the  said  Burrough  E.  Carr^^^ 
George  Burt,  and  the  said  Isaac  H.  Bronson,  made  and  executed  an 
agreement  whereby  it  was  agreed  and  provided  that  said  ha(U  "• 
Bronson  should  be  and  was,  from  and  after  the  date  thereof,  released 
and  discharged  from  the  further  execution  of  said  trust,  and  froni 
ail  liability  on  account  thereof  to  ^a\d  cestui  que  trust,  . 

And  your  orators  further  complain  and  say  that  by  the  terms  and 
effect  of  the  aforesaid  instrument  bearing  date  the  twenty-sixth  day 
of  May,  A.  D.  1 855,  the  said  Burrough  E.  Carr  and  Sophia  his  Wiie» 
and  George  Burt  and  Lucy  his  wife,  appointed  the  defendant /^^'^ 
Burt  as  the  person  to  take  the  legal  title  to  said  real  estate,  ana 
thereby  direct  and  authorize  and  require  the  said  Iscuu  H.  Br(^^ 
to  convey  all  the  said  real  estate  then  undisposed  of  in  fee  to  ^ne 
said  James  Burt,  who  is  to  hold  the  property  in  trust,  and  to  execiitc 
to  the  said  parties  to  said  instrument  such  declarations  of  trust  as 
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might  hereafter  be  Agreed  upon.  That  soon  after  the  aforesaid 
instrument  was  executed  the  said  Isaac  H,  Branson  did  execute  and. 
deliver  a  deed  of  conveyance  of  said  real  estate  to  the  defendant 
James  Burt^  whereby  the  legal  title  passed  and  vested  absolutely  in 
the  said  James  Burt,  That  while  it  is  notorious  and  generally  known 
in  said  county  of  I^u/nam  that  the  deed  last  aforesaid  was  executed 
and  delivered,  said  deed  has  never  been  recorded  in  said  county. 
That  on  the  /Aird  day  of  August,  a.  d.  i85<9,  the  said  James  Burt  did 
execute  and  deliver  a  declaration  of  trust  in  favor  of  said  defendant 
Svphia  R,  Carr,  whereby  he  agreed  and  bound  himself  to  hold. a  cer- 
tain portion  of  said  real  estate  hereinafter  specified  in  trust  for  the 
S2L\d  Sophia  R.  Carr,  her  heirs  and  assigns.  That  in  the  said  decla- 
ration of  trust  last  mentioned  it  is  duly  recited  tYiat  James  Burt 
aforesaid,  at  the  instance  and  request  of  the  said  Burrough  E,  Carr 
and  Sophia  his  wife  and  George  Burt,  had  conveyed  absolutely  in 
fee  simple,  by  deed  bearing  date-  the  third  day  of  August  aiox^said, 
one-half  of  the  unsold  part  of  said  Palatka  tract  property  then 
remaining  in  his  hands  to  George  Burt.  That  said  lands  held  in  trust 
by  the  said  James  Burt  for  the  said  Sophia  R.Carr,  her  heirs  and 
assigns,  have  been  divided  into  city  lots  in  the  city  of  Palatka,  That 
before  the  declaration  of  trust  last  aforesaid  was  made,  the  part  of 
said  trust  property  or  real*  estate  originally  conveyed  to  said  Isaac 
a,  Bronson  as  aforesaid,  which  belonged  to  and  was  intended  for  the 
said  Lucy  Burt,  had  been  duly  set  apart  to  her;  and  that  the  said 
Lucy  Burt  departed  this  life  several  years  ago,  and  that  her  heirs 
have  no  interest  whatever  in  the  aforesaid  lots  claimed  as  the  por- 
tion of  the  defendant  Sophia  R,  Carr, 

That  on  or  about  the  tenth  day  oi  November,  a.  d.  i87(?,  the  said 
Sophia  R,  Carr,  Maria  J,  Carr,  Annie  C.  Gilbert  and  John  T.  Carr, 
the  widow  and  heirs  of  said  Burrough  E.  Carr,  made  and  executed  a 
certain  writing  under  seal  to  Wilkinson  Call,  Esq,,  wherein  it  is  recited 
that  certain  real  estate  in  the  city  of  Palatka  aforesaid,  meaning  the 
real  estate  hereinbefore  mentioned,  was  conveyed  to  James  Burt  \yy 
said  Burrough  E,  Carr  in  his  lifetime,  and  that  said  James  Burt  had 
made  a  declaration  of  trust  of  said  property  for  the  use  and  benefit 
of  said  Sophia  R.  Carr.  That  said  declaration  had  not  been  recorded, 
and  that  said  Sophia  R.  Carr  desired  said  trust  to  be  made  of  record 
and  placed  beyond  a  doubt,  and  to  make  the  said  Wilkinson  Call 
trustee,  and  to  make  the  trust  to  her  irrevocable.  That  after  such 
rfecital  the  said  writing  purports  to  be  a  power  of  attorney  to  the  said 
Call  to  sell  said  real  estate  provided  it  can  be  sold  for  twenty-four 
thousand  dollars,  and  to  invest  the  proceeds  in  bonds  of  the  United 
States,  the  bonds  to  be  held  by  said  CV?// under  his  sole  control  and 
direction  in  trust  for  said  Sophia  R.  Carr,  That  after  the  execution 
of  said  writing  to  said  Ctf//,  the  dti^ndant  Sophia  R,  Carr  lost  her 
confidence  in  said  Call,  and  pretended  to  be  alarmed  for  the  safety 
of  her  property.  That  afterward,  to  wit,  on  or  about  the  twenty- 
ninth  day  of  December,  a.  d.  i87ii  she  the  said  Sophia  R,  Carr  and 
the  said  Wilkinson  Call  made  and  executed  a  certain  deed  or  instru- 
ment under  seal,  to  the  defendant  Caleb  W,  Loring,  whereby  the. said 
Sophia  R,  Carr  and  the  said  Caleb  W.  Loring  pretended  that  all  the 
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interest  of  the  caid  Stfhia  R.  Carr  Iq,  to  aad  of  the  «aid  real  tf|at£ 
was  conveyed  to  the  said  Lomng.  That  .the  copsideration  eipresasd 
in  the  deed  last  aforefiaid  is  siuaUeen  hundred  €md  sixfih^^ven  AoX^n 
and  /^a»  cente,  and  other  good  and  valuable  conaideralioQ^,  but 
your  oratoTB.aver  that  the  defendant  Caick  W,  Laringdid  aot  por- 
chase  said  real  estate  in  good  faith  for  good  and  valuable  and 
adequate  consideration,  and  did  not  pi^  anything  of  vai4ie  for«akl 
deed  to  him;  that  «aid  deed  is  a  merie  pnetense  and  device  jenteied 
into  between  said  Sephia  R.  Carr ^ad  ^id, Caleb  IV.  L^^giox  the 
double  purpose  of  wresting  from  the  said  IVilkinsoa  Ca//any^thoriiy 
or  control  which  he  then  was  supposed  to  have  over  the  said  property, 
and  to  protect  the  interest  of  the  aaid  Sophia  R.  Carr  in  said  laads 
and  lots  aforesaid,  and  to  place  said  property  beyond  the  reach  of 
your  oratovs. 

That  said  Laring  was,  before  said  pretended  deed  was  madei  a 
trustee  for  said  S^kia  R,  Carr^  and  as  auch  trustee  from  time  .to 
time  did  hand  over  moaey  arising  from  said  trust  estate  held  by  him 
to  the  said  Sophia  R,  Carr  \  and  that  if  any  money  was  delivered  to 
the  said  Sophia  by  the  said  Lortng^t  the  time  said  deed  was  made, 
it  was  the  money  of  the  said  Sophia^  or  money  of  the  said  Lorkg 
advanced  by  the  said  Sophia^  as  a  mere  color  or  pretense,  to  be  reim- 
bursed out  of  said  trust  estate  held  by  said  Loring, 

That  the  goods,  wares  and  merchandise  aforesaid  were  sold  aod 
delivered  before  the  last  aforesaid  deed  was  given,  and  said  B.  E. 
Carr  6^*  Co,  were  then  indebted  for  the  same,  and  by  auch  deed  said 
Sophia  R,  Carr  and  said  Caleb  IV,  Loring  hoped  and  intended  to 
defraud  your  orators  out  of  their  demands.  That  said  deed  last 
mentioned  is  a  mere  colorable  deed,  and  not  real  and  botuifid£\^^^ 
that  if  it  were  otherwise,  the  said  Caleb  W,  Loring^  if  he  acquired  any 
interest  in  said  real  estate,  acquired  the  same  with  notice  that  Jofi^^ 
Burt  aforesaid  held  the  legal  title  thereto  and  property  aforesaid,  in 
trust  as  aforesaid.  And  your  orators  aver  that  the  said  Caleb  If- 
Loring  and  the  said  Sophia  R,  Carr  are  now  and  have  been  for  some 
time  endeavoring  to  persuade  the  ^2Adi  James  Buri  to  convey  by  deed 
in  fee  the  said  land  and  city  lots  to  the  said  Caleb' W,  Loring  for  the 
purpose  of  obstructing  your  orators  and  other  creditors  in  the  recov- 
ery of  their  demands. 

That  said  Caleb  W,  Loringy  in  his  answer  filed  the  nineteenth  day  of 
Marchy  a.  d.  i87^,  to  a  suit  brought  in  said  Circuit  Court  of  Puino^ 
county,  Florida^  by  James  R.  Van  Brunt  and  Henry  Z.  Slaight  against 
said  Sophia  R.  Carr,  Janus  Burt  and  Caleb  W.  Loring,  admitted  that 
the  legal  title  to  said  land  and  lots  was  vested  in  the  said  A^j 
Burt,  That  the  said  real  estate  in  Falatha  aforesaid  is  estimated 
to  be  of  the  value  of  twenty  thousand  dollars,  and  that  said  Sofl^  ^' 
Carr  has  and  receives,  and  is  entitled  to  receive  from  the  property 
held  in  trust  in  the  commonwealth  of  Massachusetts  by  the  said  ^^^ 
JV.  Loring,  an  annual  income  of  several  thousand  dollars,  which  «s 
largely  in  excess  of  the  amount  necessary  for  her  support  and  main- 
tenance. And  your  orators  aver  that  they  have  been  informed,  0^j 
only  by  the  aforesaid  defendant  and  declaration,  but  otherwise,  3^" 
believe  and  allege  to  be  the  fact,  that  neither  the  said  James  Buti^^ 
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the  said  Loring  holds  any  of  tbe  trcMt  property  aforesaid  upon  the 
specific  txmftt  to  apply  the  iacome  for  tla^  wop^^ort  of  the  s^id  Sophia 
£,  Carr^ 

Th&t  said  S^fkia  R,  Carr  prooifted  U>  pay  some  of  the  creditors  of 
the  said  firm  of  B.  E,  Carr&»  Co.  out  of  tbe  mooiey  arisiiig  from  said 
trust  estate  idi  the  comffwtm^oiik  of  M^ks$ti£hu$€U^  but  now  refuses  so 
to  do.,  and  pretends  and  alleges  tbat  said  trust  estaite  is  not  subject 
to  the  payment  of  said  creditors.  \ 

To  tiie  end,  tberefotre,  tbat  the  said  /amei  Burt  avkd  CaM  IV. 
iMfii^^  trustees  as  aforesaid,  eadi  pay  over  to  your  orators  whatever 
sum  or  sums  of  oftoaey  now  are^  or  which  shall  at  any  time  hereafter 
beconie;,  payable  to  the  said  S^fJas  R.  Carr  under  the  provisions  of 
said  trusts,  in  satisfaction  and  payment  of  saki  judgments,  until  the 
aame  have  been  fully  satisfied,  together  with  all  interest  which  has 
accrued  or  shall  ii6rea<fter  accme  thereon,  and  tbe  costs  of  this  pro- 
ceeding; and  daat  tbe  said  SopMa  R.  Carr  be  adjudged  a  debtor  of 
four  orators  in  respect  of  the  preaiisea,  aad  be  ordered  to  exeoute 
-and  deliver  to  said  trustees  a  full  disch^urge  lof  alt  claams  against  them 
as  such  trustees  under  the  provisions  of  said  tntsts,  to  the  extent  of 
said  paymeorts  so  ordered  by  the  trustees  to  be  made  to  your  orators, 
and  ^lat  your  orators  may  have  such  other  and  further  relief  in  the 
premises  as  their  case  requires  and  to  your  bonor  seems  meet.  May 
it  please  your  honor  to  grant  unto  your  orators  the  state's  writ  of 
subpoena  directed  to  the  said  Sapkia  R,  Curr^  John  T  Carr,  fames 
W.  Allen^  James  Burt^  George  Burt  and  C(Ueh  W.  Loring^  command- 
ing them  and  each  of  them  at  a  certain  time  and  under  a  certain 
penalty  therein  to  be  inserted  personally  to  appear  before  your  honor, 
and  then  and  there  to  answer  all  and  singular  the  premises,  and  to 
stand  to  and  perform  and  abide  such  order  and  decree  therein,  as  to 
your  honor  shall  seem  meet. 

John  Dunning. 

H.  Bishops  Jr^  James  Palmer. 

Of  Counsel  for  Complainants.  F.  S.  Selaver 

(  Verification.  )^  John  Doe. 

9.  To  EivJotn  Transfer  of  Note  and  Forodosare  of  Hortgraffo 
Held  by  Debtor  and  to  Apply  Same  to  PlaintifTs  Claim. 

Form  No.  6651.* 

Bristol^  ss.  Supreme  Judicial  CoMTt^X 

April  TtTm,iS70.       J 
Almon  H.  Tucker  in  Eq.  ' 
vs. 
John  McDonald 

1.  As  to  the  verification  of  a  bill  in  reach  and  apply  in  payment  of  his  debt 

equity  in  Florida^  see  vol.   3,  p.  435,  property  of  the  debtor  which  cannot  be 

'BCkte  5.  come  at  to  be  attached  or  taken  on 

a.  This  form  is  copied  from  the  record  execution,  althot^h  the  debt  is  secured 

in  the  case  of  Tucker  v.  McDonald,  105  by  mortga^. 

Mass.  423,  in  which  ca«e  it  was  held  Consul^t  note  i,  p.  €74,  supra, 
that  a  creditor  may  maintain  his  bill  to 
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Bill  in  Equity. 

Respectfully  shows  Almon  H.  Tucker  of  Aitleboraugh  in  said  county, 
that  on  the  twenty-ninth  day  oi  June^  a.  d.  i8^5,  John  McDonald  d 
said  Attieboroughy  and  John  Turner^  then  of  said  Attleboraugh^  but  now 
believed  to  be  in  Philadelphia^  gave  their  promissory  note,  for  value 
received,  for  the  sum  of  one  thousand  dollars,  payable  to  one  Edward 
McDonald  or  order,  in  two  years  from  its  date;  a  copy  of  said  note  is 
as  follows:  {Here  was  set  out  a  copy  of  note,) 

And  the  plaintiff  says  that  on  the  twenty-fourth  A2i,y  6iJulyyk.T>. 
iS68y  said  Edward  McDonald,  payee  of  said  note,  duly  assigned  and 
transferred  said  note  to  the  plaintiff,  and  he  now  holds  the  same, 
there  being  due  thereon  the  principal  and  interest  from  said  twenty- 
fourth  day  of  /ufy,  i  S68. 

And  the  plaintiff  says  that  said  fohn  McDonald  and  fohn  Turnery 
makers  of  said  note,  have  no  property  known  to  him  which  can  be 
come  at  to  be  attached  or  taken  on  execution  in  a  suit  at  law  against 
them;  but  he  says  that  on  the  fourteenth  day  oi  July,  a.  d.  i85^,  said 
John  Turner,  one  of  said  makers,  being  indebted  to  said  John  Mc- 
Donald, the  other  maker,  in  the  sum  of  nine  hundred doWars,  then  gave 
him  his  negotiable  promissory  note  for  said  nine  hundred  dollars, 
payable  one-third  in  one  year,  and  two-thirds  in  three  years  from  same 
date,  and  at  the  same  time  gave  him  a  mortgage  on  certain  personal 
property  therein  mentioned  to  secure  said  note;  a  copy  of  said  mort- 
gage is  hereto  annexed,  marked  -^,  and  made  a  part  of  this  bill;  and 
said  John  McDonald  novf  owns  and  holds  said  nine  hundred  doW^s  note 
and  mortgage  as  security  for  the  payment  of  the  last  instalment  of 
six  hundred  dollars,  which  will  fall  due  thereon  July  H,  a.  d.  i8dP. 

And  the  plaintiff  says  that  subsequently  to  the  making  of  said 
nine  hundred doWar  note  and  mortgage,  ssiid  John  Turner,  the  maker 
thereof,  sold  and  transferred  to  owe  Robert  Wolfenden,  of  said  Aiile- 
borough,  all  his  remaining  interest  in  the  personal  property,  so  mort- 
gaged, and  said  Wolfenden  took  possession  of  the  same  and  then 
agreed  with  said  Turner  to  assume  and  pay  said  six  hundred  dollars, 
when  the  same  should  become  due ;  and  said  Wolfenden  is  now  ready 
and  willing  to  pay  the  same  to  said  John  McDonald,-  or  to  any  of  his 
creditors  to  whom,  he  may  become  liable  in  law  or  equity  to  pay  the 

same,  .     .  ,      ,         . 

Wherefore,  inasmuch  as  tlie  plaintiff  has  no  plain,  adequate  and 
complete  remedy  at  law  for  the  collection  of  his  one  thousand  doW^^ 
note,  he  prays  that  said  Robert  Wolfenden  may  be  enjoined  from  pay* 
ing  the  balance  of  said  «/«^  hundred  doWav  note  to  said  JohnmC- 
Donald,  or  to  his  order,  but  may  be  ordered  to  pay  the  same,  when 
due,  to  this  plaintiff  in  partial  payment  of  his  <7«^M^«ja/r^dollar  note; 
and  that  said  John  McDonald  may  be  enjoined  from  assigning  or 
transferring  said  nine  hundred  dollar  note  and  mortgage  to  any  other 
person,  and  from  collecting  or  receiving  payment  of  the  same, and 
from  taking  any  steps  to  foreclose  said  mortgage,  or  take  possession 
of  said  mortgaged  property,  and  from  every  act  or  thing  to  comp^ 
the  payment  thereof  by  said  Robert  Wolfenden,  until  the  further  order 
of  this  court,  or  some  justice  thereof;  and  that  such  other  orders 
and  decrees  may  be  made  as  justice  and  equity  require. 
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And  that  a  subpoena  may  issue  to  said  John  McDonald^  John  Turner 
and  Robert  Wolfenden  to  appear  and  answer  to  this  bill,  the  plaintiff 
hereby  waiving  the  oath  to  said  answers. 

Almon  H\  Tucker. 

Atileborough,  July  2nd,  i%69. 

(^Verification  as  in  Form  No,  66^1.) 

11.  TO  OBTAIN  DISCOVERY  OF  PROPERTY  OF  JUDGMENT  DEBTOR.^ 

Form  No.  6653.* 

Supreme  Court,  City  and  County  of  JVew  York, 

William  Hart,  Jr, ,  plaintiff, 

against 

Charles  H,  Albright  and  Joseph 

Steindler,  defendants. 

The  complaint  of  the  above  named  pl&intiff  shows  to  this  court: 

I.  That  on  th^  first  day  of  May,  iS97,  at  the  city  and coMnty  of  New 
York,  in  the  Supreme  Court  in  and  for  the  city  and  county  of  New 
York,  in  this  state,  the  plaintiff  recovered  a  judgment,  which  was 

duly  rendered  by  said  cpurt  against  the  defendant  for  one  thousand 

dollars. 

II.  That  on  said  day  said  judgment  was  docketed  in  the  office  of 
the  clerk  of  said  county,  and  on  \.\xt  sixth  day  of  May,  \W8,  a  tran- 
script thereof  was  filed,  and  the  said  judgment  was  docketed  in  the 
clerk's  office  of  the  city  and  county  oiNeiv  York,  in  this  state. 

III.  That  on  the  eighth  day  of  May,  iS9S,  an  execution  in  due  form 
was  issued  upon  the  said  judgment  against  the  personal  and  real 
property  of  the  defendant,  to  the  sheriff  oi  said  city  and  county  of 
New  York,  in  which  county  the  defendant  then  resided. 

IV.  That  the  said  execution  has  been  duly  returned  by  said  sheriff 
wholly  unsatisfied. 

V.  That  a  short  time  before  the  commencement  of  the  action  in 
which  the  judgment  was  obtained,  and  after  the  indebtedness  upon 
which  the  said  judgment  was  obtained  had  accrued,  the  said  defend- 
ants were,  and  for  several  years  previous  thereto  had  been,  engaged 
in  inercantile  business  at  No.  515  Broadway,  in  the  city  and  county 
of  New  York,,  and  as  plaintiff  ^s.in^prn^ed  and  believes,  various 
persons  became  indebted  to  them  to  a  large  amount,  and  that  these 
said  defendants  had*  at-  the  commencement  6f  this  action  debts 
due  them  to  a  large  amount,  to  wit,  to  an  amount  not  less,  as 
plaintiff  is  informed  and  believes,  than  the  sum  of  one  thousand 
dollars,  a  considerable  portion  of  which  are  •  evidenced  by  charges 
on  their  books  of  account,  which   plaintiff   is  unable  to  see  and 

1.  Consult  note  i,  p.  874,  supra,  mentary  proceedings,  his  right  to  an 

8.  This  form,  except  for  the  caption,  action    upon  grounds  which  formerly 

is  the  complaint  ill  the  case  of  Hart  v,  would  have  sustained  a  creditor's  bill 

•Albright;  28  Abb.  N.  Cas.  (N.  Y.  Super,  to  obtain   discovery  of  property    con- 

Ct.)  74,  in  which  case  it  was  held,  not-  cealed,  -  withheld    and    transferred    in 

withstanding  the  relief  afforded  by  the  fraud  of  creditors  is  still  preserved, 

code  to  a  judgment  creditor  by  supple-  .         , 
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ea»auftc^  and  fchttftawft  HObl^  to  spcaf^r  and  nawpt  Inni  and 
does  sot  icaow  tke  patttsniar  ttmam  ar  anovnta  of  aaM  twAsbted* 
ness  or  the  names  of  the  several  peraoas  frtMisi  wlioai  tdia  sohk  are  dtse, 
but  ia  'miormed  aad  believes  that  several  of  them  owing  defendants^ 
in  the  aggregate,  a  sum  of  not  less  than  mmtkmaamd  do&HTi^  reaide  in 
the  city  and  county  of  JV^w  York  wtd  are  sobamt  and  able  to*  |R3Ef  the 
respective  claims  against  them. 

VI.  Upon  information  and  belief  that  at  or  before  the  commancc^ 
ment  of  the  action  in  which  said  jodgment  was  obtained,  the  said 
defendants  conveyed  and  assigned  to  persons  to  the  plaintiff  unknown^ 
and  whose  names  the  plaintiff  is  unable  to  learn,  certain  property 
debts  and  choses  in  astsMi  belonging  tO'  said  defandaota  to  a  certoin 
amount,  to  wit,  to  an  amount  not  less  tfaao.^^  tkausamd  dollars,  in 
fraud  of  their  creditors  and  of  the  plaintiff;  and  that  a£ter  satisfying 
all  lawful  claims  of  these  assignees  against  the  deieadaats  there  stitt 
remains  over  and  above  said  claims  and  dua  and  payaUe  fee  said 
defendants  a  certain  large  aaxooot,  to  wit,  aa  amount  ooi  lesa  tinn 
one  thousand  dollars. 

Wherefore  the  plahitiS  ^nxands: 

(i]^  That  the  said  defendants  be  adjudged  to  apply  to  the  amouat 
of  said  judgment  and  interest  thereon,  together  with  the  coats  of  th'a 
action,  said  property  debts,  things  in  action  and  equitable  interest 
belonging  to  them  or  held  in  trust  for  them  or  in  which  thef  are  \^ 
in  any  way  or  manner  beneficially  iitterested. 

(2)  That  they  are  enjoined  firam  sellings  transferring  or  interferifit 
with  said  property  debtSy  things  in  action  and  equitable  interests. 

(j)  That  a  receiver  may  be  appointed  of  all  said  property,  equi- 
table interests^  things  ia.  action  and  effects  of  the  said  defendant 
and  said  defendants  dhreeted  to  execute  to  him  an  assigom^e'^ 
thereof,  and  said  receiver  sell  or  otherwise  dispose  of  the  same  aJO^ 
convert  the  same  into  money  as  socm  as  may  be,  and  that  said  reccnrcr 
apply  so  much  of  the  proceeds  thereof  as  may  be  necaasary  for  tb^t 
purpose  to  the  payment  of  the  plaintiff's  said  debt  with  intepest  bsA 
the  costs  of  this  action. 

(4)  And  for  such  other  and  feuther  relief  as  maj^  be  jtiat. 

BiUSy  AiUrbury^  Mydt^SetU^ 

Attorneys  fior  Plaintifte- 

m.  Br  CKSDItORS  OF  A  CORPOftiaiDN.^ 

1.  r»rIaMM#M«tri]mtlanorA88#lm 

F«aaKa.44r53. 

(Putccdcat  ia  Bascv  0.  Mmcv*  77  Ma«  4M.)r 

State  of  Mmnt,  Cumhirktpu^  ss.    Wiilmm  ffi.  Baxter^  of  Deering,  m 
the  county  oi  Cumberland^  aforesaid,  complains  against:  Oliver Moses^ 

1«  Consult   nocr   b,    p.    874,  mf^im.  tinas  of  mdlt-  Ammk.    Tbit  error,  Iww- 

See  al«o  the  title  CoaMauhrraNi^  omit,  pf.  ever,  bas  besa  remitted  ay  ta»  iascfliim 

Sr$,  of  sacfa  aa  all«aP^tioa.    See  in^  ^^ 

S»  A  demarrer  to  tlds  bill  waa  «■»-  i,  p.  ^as. 
tained  on  the  attHind  that  it  coatatned        CoasaAt-BDlc  i«  |^  89at  ^ttfm, 
no  allegation  of  a  return  on  the  execu- 
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GaliH  G:  Mines,  John  If.  KiinMi,  Chariis  Mkssell  tit^  /Hm€§  D;  Robin- 
s&H;  of  jBaik,  in  the  coailty  ai  Sagadakoes  9sttd  WilHafn  F,  Frye-,  of 
Linrittim,  in  the  ooiiinty  olAitdhniogginif  and  EHwin  Flitmmer^  of  Lis- 
boHy  in  said  ooanty  of  AHdrosivggin^  and  the  Androscoggin-  Fail' 
road  Cofffpufty^  a  corporation  duly  chartered'  by  lair  and  doing  busi- 
ness in  said  county  of  Citmbkriafki;  and  fepresents*  and  aiders: 

1.  That  prior  to  i}^t  first  day  al  fafmarjr^  a*  d.  rS^^  the  said 
Andtintoggin  Raiiroad  Comfatty  was  duly  chartered  and  organized 
undH*  the  laws  of  this  state  and  operated  a  railroad,  by  it  constructed 
under  the  provisions  of  their  charter  from  a  point  near  Leeds  finution, 
on  the  railroad,  then  known  as  X^i^A^ndroscogginatsdRemub^c Rail- 
road^ in  the  county  oi  Andtossoggin,  to  the  town  of  FarrniPiglon,  m  the 
county  of  Franklin, 

jT.  That  subsequent  to  said  period  of  time,  said  AftdrascogginRail- 
road  Company  contracted  and  operated  an  extension  of  said  ndlroad, 
from  said  point  on  said  Androscoggin  and  Kennebec  Railroad  to  the 
town  of  Brunswick,  in  said  county  of  Cumberldnd,  and  to  the  city  of. 
Lewiston,  in  said  county  oi  Androscoggin,  and  still  operate  the  same 
through  the  said  company  or  their  lessees. 

3.  That  upon  szidjlrs/  day  oi  January,  a.  d.  i8J^,  the  ^'diAfuH'o-^ 
seoggin  Railroad  Company  duly  issued  its  bonds,  to  the  amount  of  fttfO 
ktf^red  Ikvasand  doudirs,  in  several  denominations,  by  the  provisions 
of  which  the  principal  was  payable  at  the  office  of  the  treasurer  of 
said  company,  on  the  first  day  oi  January,  a.  d.  i%70,  in  the  stock  of 
the  company,  at  par,  and  the  interest  thereon  was  payable  semi- 
annually, on  the  fi^st  day  of  Jamtary  and  July,  in  each  and  every 
year  after  said  dkte  oi  January  1,  ii&8,  and  annexed  to  said  bonds 
coupons,  to  the  amount  of  the  several  semiannual  interest  sums 
coming  due  thereon.  Said  bonds  were  payable  to  S.  JT.  Read,  or 
bearer,  and  issued  under  the  seal  of  said  company. 

4;  That  said  bond^  remain  unpaid  and  undischarged  in  principal 
and  interest  to  the  extent  hereinafter  described,  to  wit:  (ffere  were 
described  the  unpaid  bonds  and  coupons  annexed  to  each  bond!) 

5.  That  your  complainant  is  the  leral  owner  of  said  bonds  and 
coupons,  and  the  amounts  dtie  upon  tnem  are  due  to  him,  the  said 
complainant. 

6.  That  said  Oliver  Mbses,  GhlenC.  Moses,  John  IT,  Rimball,  Charles 
Russell,  James  D.  Robinson,  William  F.  Frye  and  Edwin  FlUmmer  are 
directors  of  said  Andtoscoggin  Rdilroad  Company,  That  said  Jokn  IT, 
Kimball  \s  president  and  said  Galen  C,  Moses  is  treasurer  of  said 
company. 

7.  That  said  persons  have  held  said  offices  and  trusts  for  a .  long 
time  heretofore,  and  as  such  trustees  and  ofitcers  have  taken  the 
income  and  profits  of  said  railroad,  and  now  hold  large  amounts  of  | 
money  on  account  of  and  belonging  to  said  railroad  company. 

8.  That  said  railroad  company  hold  no  other  property  than  that  so 
as  aforesaid  taken  and  held  by  said  persons. 

9.  That  said  complainant  is  a  creditor  of  said  Androscoggin  Rail- 
road Company,  beyond  and  beside  the  amount  of  said  bonds  and 
couponsi  upon  and  to  the  amount  of  the  following  described  claims, 
viz:     [Here  followed  a  description  of  seven  judgments^ 
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.  [That  said  judgments  so  recoviered  in  .manner,*aforesaid  remaining 
in  full  force  and  eflFect,  and  the  costs,-  and  charges  of  suit  and 
damages  aforesaid  unpaid  and  unsatisfied,  complainant,  on  the/rx/ 
day  oi-  January^  a.  d.  \Z80^  for  the  purpose  of  obtaining  satisfaction 
of  said  judgments,  sued  and  prosecuted  out  of  said  court  writs  of 
fieri  facias,  directed  to  the  sheriff  of  said  Cumberland  county,  by  which 
said  writs  the  said  sheriff  was  commanded  that  of  the  goods,  chattels, 
lands  and  tenements  of  the  ^dixdi  Androscoggin  Railroad  Compam/\it 
cause  to  be  made  the  sums  of  {setting  aut  the  amounts  to  be  made  under 
each  execution)^  which  complainant  in  said  court  recovered  against  said 
defendant,  tht  Androscoggin  Railroad  Company^  and  that  afterwards, 
to  wit,  on  or  about  the  twenty-first  ^^y  oi  January ^  a.  D.  i8^(?,  the 
sheriff  of  said  county  returned  on  the  said  writ  to  him  in  that  behalf 
directed  and  delivered  him  as  aforesaid,  that  after  due  search  he  had 
been  unable  to  find  within  said  county  of  Cumberland  any  goods, 
chattels,  lands  or  tenements  of  the  said  Androscoggin  Railroad  Com- 
pany^ whereof  the  amount  of  said  judgment  and  execution,  or  any 
part  thereof,  could  be  made,  as  by  the  said  writs  of  fieri  facias,  and 
the  returns  of  the  said  sheriff  indorsed  thereon  as  aforesaid,  now  on 
file  in  the  office  of  the  clerk  of  the  said  court,  will  mpre  fully 
appear.]  1 

That  the  said  complainant  has  demanded  of  the  said  Androscoggif^ 
Railroad  Company^  and  said  directors  and  treasurer,  at  the  offiqe  of  the 
treasurer  of  said  company,  the  payment  of  said  bonds  .and  coupons, 
according  to  the  terms  and  conditions  of  said  instrument,  and  offered 
to  surrender  said  bonds  and  coupons  as  required  by  thie  terms  therein 
recited,  and  the  payment  of  the  other  claims  held  by  your  complain- 
ant herein  before  described,  and  payment  of  each  an^  every  and  all 
of  said  bonds  and  coupons  and  other  claims  was  by  said  gompany, 
directors  and  treasurer  refused,  and  have  never  been  paid  or' other- 
wise discharged  to  the  time  of  the  making  of  this,  complaint,  but  now 
remains  in  full  force,  and  due  to  your  complainant. 

That  said  directors  and  treasurer  have  received  large  amounts  of 
money  belonging  to  said  company,  and  have  unlawfully  and  fraudu- 
lently distributed  the  same  among  themselves,  .?ind  are  still  holding 
the  same,  to  an  amount  more  than  sufficient  to  pay  the  claims  of 
your  complainant  herein  before  described,  and  all.  other,  lawful  claims 
against  said  company,  in  fraud  of  your  complainant's  rights  in  the 
premises;  that  he  can  not  reach  said  funds,  by  attachment,  or  any 
process  in  the  courts  of  law  granted,  or  practiced,  and  is  in  danger  of 
losing  his  whole  claim  and  demand  against  said  company  by  the 
fraudulent  and  unlawful  acts  and  practices  of  said  directors  and 
treasurer,  without  such  relief  as  .your  honors  may.  grant  him  i^ 
equity. 

And  your  complainant  is  informed  and  believes,  and  therefore 
charges,  that  the  said  directors  and  treasurer  have  received  from  the 
Maine  Central  Railroad  Company,  a  corporation  existing  under  the 
laws  of  this  state,  a  large  sum  of  money  for  the  use  and  lease  of  said 
railroad  of  said  Androscoggin  Railroad  Company,  to  wit:  the  sum  oi 

1.  The  words  and  figures  enclosed  by  [Jhave  been  added  to  correct  thie  defect 
in  the  bill  pointed  out  in  the  jiidgknent. 
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two  hundred cSHS:Hi»V^ihree  fA^msakddioWsLt^  and  fiOW liotd -the  same;- 
that  the  parttcu<lar  days  ami  time& -when  so  received^  and  the  par-* 
tioularindiv4duals  of  •' said' board  of  officers  to  whom-^aid 'suni' was  paid,  - 
he  is  unable  now  to  give  information  to  the  cou^t,-but  does  charge' 
and  i  nform.  the -o^Mirt  that  said  sujh  was  received  by  the  directors  of' 
said  Androscoggin  Railroad  Compatiyy  from  said  M^ai^u  Central  Railroads 
d^^T^/tf/r^^,  and  4s  now  held  by  said  respondents. 
-  And   the*  complainant  is  informed  and-  believes,  'and  therefore 
charges, : that  said  respondents-  rece i ved  from  tht  Maine  Centra/  Rail'- : 
road  Company,  on  account  of  a  lease  of  said  Androscoggin  Railroad^  l 
executed  A.  D. •  tSy^,  to  wit:  on  the  twenty-ninlA  6sLy  of  /une,  a,  d. 
i87i,  the  sum  of  thirty-three  thousand  thirty-three  hundred  and  thirty- 
three  dollars  arid  thirty-three  cents,  and  scrip  of  said  Maine  Central 
Railroad  Company  to  the  amount  and  value  of  om  hundred  and  ten.* 
thousand  dollars,  and<  two  thousand  shares  of  the  capital  stock  of  said 
Maine  Central  Railroad  Company -ol  the  value  of  one  hundred  and  tufenty 
thousand  dollars,  and  all  of  the  value  of  two  hundred  and  sixty-three 
thousand  three  hundred  i^Lff^d  Jhjrty-three  dollars  and  thirty-three  cents, 
and  that  said  directors  have  fraudulently  and  without  lawful  authority 
distributed  the  proceeds  of  the  same  among  themselves,  and  now 
withhold  the  §anie  from  the' creditors  of  said  Androscoggin  Railroad 
Company^  and  in  fraud  of  their  rights  in  the  premises. 

And  your  complainant  avers  that  the  said  Oliver  Moses,  Galen  C 
Moses,  John  H.  Kimball,  Charles  Russell,  James  D,  Robinson,  William 
P.  Frye  and  Edwin  Plummer,  hold  in  their  own  names  and  under 
their  control,  nearly  all-  the  stock  of  the  said  Androscoggin  Railroad 
Company,  to  wit,  a  much  greater  number  than  a  majority  in  number 
of  said  shares,  the  exact  number  of  which  is  to  your  complainant  un- 
known, and  that  they  control  the  action  of  said  company  in  their  own 
interests  and  fraudulently  combine  against  the  interests  of  the  cred- 
itors of  said  company,  to  withhold  all  the  property,  so  as  aforesaid 
received,  from  the  creditors  of  said  company,  and  neglect  and  refuse 
to  make  any  report  or  return  of  their  doings  and  actings  as  said  offi- 
cers, and  have  so  neglected  for  more  than  ten  years  last  past,  or  to 
give  any  information  of  the  financial  condition  of  said  company, 
although  your  complainant  has  sought -such  information  through 
process  of  this  court,  and  that  he  can  not,  by  reason  of  their 
fraudulent  and  unlawful  practices,  obtain  a  satisfaction  of  his  claims 
of  the  said  company. 

And  your  complainant  further  represents  that  ne  brings  this  bill  in 
behalf  of  himself  and  all  other  unsatisfied  creditors  of  said  Andro^ 
scoggin  Railroad  Company,  who  shall  come  in  and  join  in  this  bill,  and 
by  leave  of  court  become  parties  thereto. 

And  now  your  complainant  seeks  relief  in  the  premises  of  this  court 
sitting  in  equity,  and  prays  that  said  respondents,  each  and  all  of 
them  severally,  be  required  to  make  full  answer  upon  their  several 
oaths  to  all  the  matters  herein  alleged,  and  for  general  relief  in  the 
premises,  as  well  as  for  the  special  relief  hereinafter  prayed  for. 
.  And  for  special  relief  he  prays  that  said  directors  may  be  held  to 
account  for  all  money  and  property  by  them  or  either  of  them  received 
for  and  on  account  of  said  Androscoggin  Railroad  Company,  since  the 
5  E.  of  F.  P.— -58.  918  Volume  5. 


belonging  tp  s^bd  cooftpm)!,  lP9^  thoiii  01?  ^i^ftr  Qf  tjim  tl«^  Qi  a^ii 
iwinHeth.  ^^  Q^Jb^mt  A.  p.  i$74  ^  the  ^^d:  t^|.  ^  sam^  014.7  be; 
turned  over  tQ.  a  9«Q^i?i«ir  for  ^tiah.  disbur^ei^eiiii  to  thi»  oneditors. 
of  the  Qompwy  aa  ttiey  ai;^  wtitlQd^  ti^Kc  ia,  the  pajrnmti  and, 
exttngui^hineat  of  timr  claixofi  and  dem^ds^  api^ 

That  your  honors  will  appoint  a  ]!eceiy«r.  to  ceceive  and  dispoaQ^ 
such  money  aad  priOporty  and  make  such  orders  and  decrees  aa  shall 
be  necessary  to  det^rmin/e  the  mamxer  aad  amo^ot  ot  di^burstpAeoU, 
to  be  made,  and. 

That  y^ur  honorawill  appoint  a  master  to  detei^oMkie  t;he  9m^ 
due  such  creditors  as  may  become  parties  to  this^  bill. 

[And  your  complainant  prays  for  such  oth^  and  furt^r  (leci««ii' 
aa  to  the  court  maj^  seem  just  and  pr^epec  in  tAie  premise. 

M  F.  Tapky^  Attorney  fioi*  Complainant  iq.  5quity.]^ 

2.  To  Colloet  Unpaid  Stoek  Subq^tptfon?.* 

PonnNo.  6654. 

(Precedent  in  Hatlett  v.  Wotherspooa,  i  Strolilv  E^i*  (S.  Cimt.)  aoQJ* 

State  oi  South  CaroSna^  f.^^  nu^rs^^^ 
Charleston  District.  [  ^"  Chancery. 

To  the  Honorable  the  Chancellors  of  the  said  State: 

Humbly  complaining,  show  unto  your  honors,  your  arz!laor%  Johi» 
JIasletty  Alexander  Mobinson  and  William  Uoydy  executors  of  the  last 
will  and  testament  oi  John  HasleU^  Esq.,  of  the  city  of  Charkston^ 
deceased,  for  and  on  account  of  themselves,  and  all  other  creditors 
of  the  Charleston  New  Theater  Company^  who  shall  come  in  and  con- 
tribute to  the  expense  of  this  suit;  that,  heretofore,  to  wit,  in  the 
year  18^,  a  number  of  gentlemen  in  the  city  of  Charleston^  defend- 
ants in  this  suit,  voluntarily  associated  themselves  together  as  mem- 
bers of  a  joint  stock  company,  for  the  purpose  of  building  a  theater  io 
the  said  city,  by  means  of  funds  to  be  raised  by  themselves;  and  at 
a  meeting  of  the  subscribers  to  this  project,  held  on  the  tenth  day  of 
March^  iSSS^  it  was  resolved,  that  a  committee  of  Jive  trustees  should 
be  elected  amongst  the  said  subscribers,  to  manage  all  matters  con- 
nected with  the  building  of  the  said  theater,  and  generally  to  act  for 
the  interests  of  all  concerned  in  furthering  the  objects  of  their  asso- 
ciation; whereupon,  the  following  gentlemen  were  duly  elected  tnisr 
tees,  to  wit:  Robert  Wotherspoon^  James  Rose^  Henry  Gourdm^  Richard 
W.  Cogdell  and  William  A.  Carson^  Esqs.,  who  forthwith  proceeded 
to  the  discharge  of  the  various  duties  devolved  on  them,  as  the  man- 
aging committee  of  the  said  theater  company;  that  the  said  -trustees, 

Ik  The  words  enclosed  by  [  1  will  not.  abolished  in   South  Carplimtk  and  the- 

be  found  in  the  reported  case,  but  have  code,  practice  subsUtuted>  but  this  form 

been  added  to  render  the  form  complete,  is  inserted  in  its  entirety  owing  to  its 

S.  See  also  substance  of  a  similar  bill  value  as  a  precedent  of  this  particular 

in  Lane's  Appeal,  105  Pa.  St.  50.  class^of  bill  to  those  states  where  the 

&  The  chancfti^y  practi^se  Ihml  b^^flk  oha«ic«ry.practios.aii)iM obcains. 
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on.  behalf  of  them9elve»  and  their  associates,,  having  contracted  to 
purchase  a  lot  of  land  as*  a  site  fon  the  theater,,  it  was  cesolTed,  at 
a  meeting  held  by  them,  on  the  twelfth  day  of  McBrckt  i^S6y  that  they 
would,  immediately  proceed  to  procure  plans^  and  estimates  for  con- 
tracts, for  building  the  said:  theater,  according  to  a  general  piaa 
then  adopted  by  them;,  that  in  consequence  of  an  tnvitatioa^  to  that 
effect,  proposals  were  soon  after  submitted  to  the*  said  trusteesy  by 
Messrs.  J^ogartie-^'SMtton^.bTickla.yier^  for  the  bvick-woric  necessary 
for  the  building  of  die  said  theater,  for  the  sum  oijhunteen  thausxmd 
dollars,  and  by  Messrs.  Ephriam  Curtis,  and  Compar^^  carpenters^  for 
the  wood- work  necessary  theretoy  for  the  sum  of  thwteert  thousand  five 
hundred  dollars;  which  said  proposals  were  accepted  by  the  said,  trus* 
tees,  on  the  seventeenth  day  of  February^  i8^7,  and  w-ere  after M^rds 
embodied  in  the  shape  of  written  agreements  between  the  said  trus^ 
tees,  for  and  on  account  of  themselves  and  their  associates,  of  the 
one  part,  and  the  said  contractors,  Fogartit  ^'  Sutton^  and  Ephriam 
Curtis  and  Company,  respectively,  of  the  other  part;  that  the  said 
contracts  for  building  the  said  theater  w«ce  faithfully  performed,  to 
the  entire  satisfaction  of  their  employ ers^  the  trustees  aforesaid^  who 
from  time  to  time  paid  large  sums  of  money  to  the  said  Fogartie  (Sr* 
Sutton\  and  Ephriam  Curtis  and  Company^  on  their  building  contracts 
aforesaid,   by  the  hands  of  George  JV.  Logan,  Esq.,  who  had  been 
appointed  by  the  said  trustees,  as  the  treasurer  of  the  said  theater  com^ 
pany ;  that  on  the  twenty-seventh  day  of  February,  iSSS,  Ephriam  Curtis, 
of  the  firm  of  Ephriam  Curtis  and  Company,  for  money  then  due  them 
by  the  said  theater  company  on  their  contract  above  mentioned,  gave 
his  draft  to  Francis  Lance,  Esq.,  for  the  sum  oi  fifteen  hundred  dollars-, 
payable  thirty  days  after  date,  on  George  W,  Logan,  treasurer  as 
aforesaid,  which  said  draft  was  duly  accepted  by  the  said  George  W. 
Logan,  as  the  treasurer  of  the  said  theater  company,  but  not  paid  at 
maturity,  for  want  of  funds;  that  on  \}[i^  tenth  ddcy  oi  March,  iSS8, 
Robert  Wotherspoon,  Esq.,  then  chairman  of  the  board  of  trustees,  for 
the  purpose  of   paying  Messrs.  Fogartie  6f  Sutton  a  large  sum   of 
money  then  due  them  on  their  contract  aforesaid,  gave  to  the  said 
Fogartie  &*  Sutton  his  draft  for  the  sum  of  two  thousand  dollars  on 
George  W.  Logan,  treasurer,  payable  eight  days  after  date,  and  charge- 
able to  the  account  of  the  said  building  contract  of  Fogartie  6*  Sut- 
ton, which  draft  was  also  duly  accepted,  but  not  paid  at  maturity,  for 
want  of  funds;  that  the  said  drafts  are  now  the  property  of  your 
orators,  as  executors  of  the  last  will  of  their  testator,  John  Haslett, 
as  part  of  the  assets  of  his  estate  left  by  him  at  his  decease. 

Your  orators  further  show  unto  your  honors,  that  after  the  said 
contracts  were  entered  into  between  the  said  trustees  and  the  said 
contractors,  Fogartie  <5r»  Sutton,  and  Ephriam  Curtis  and  Company,  in 
fact,  after  the  theater  itself  had  been  erected  and  ready  for  use,  to 
wit,  on  the  seventeenth  day  of  December,  iS37,  the  said  trustees,  Robert 
Wotherspoon,  James  Rose,  Henry  Gourdin,  Richard  Cogdell  and  William 
A.  Carson,  Esqs.,  and  their  associates  in  the  said  theater  company, 
were  incorporated  by  the  legislature  of  South  Carolina,  a  body  cor- 
porate, for  the  purpose  of  building  and  conducting  a  theater  in 
the  city  of  Charleston^  by  name  and  style  of  the  Charleston  New 
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Theater  Company^  with  a  then  capital  of  sixty  thousand  dollars;  that 
the  charter  so  granted  was  duly  accepted^  at  a  meeting  of  the  sub- 
scribers to  the  association  aforesaid,  held  on  the  twenty-eighth  day  of 
February y  jSS8,  in  pursuance  of  a  call  to  that  effect  in  the  several 
newspapers  of  Charleston,  and  that  the  said  Robert  Wotherspoon^  Jams 
Rose,  Henry  Gourdin,  Richard  W,  Cogdell  and  William  A,  Carson^ 
£sgs,y  were  continued  in  the  managing  direction  of  the  said  corpora- 
tion, under  their  former  style  of  trustees,  and  were,  from  time  to 
time,  elected  by  the  said  company,  as  the  trustees  or  directors 
thereof,  until  the  company  became  utterly  insolvent,  and  ceased  to 
meet  for  the  transaction  of  any  business  connected  with  the  said 
theater. 

Your  orators  further  show  unto  your  honors,  that  their  testator, 
confiding  in  the  solvency  of  the  said  incorporated  company,  which 
was  held  out  to  the  world  in  their  charter,  with  an  actual  and  paid  in 
capital  of  sixty  thousand  dollars  at  the  time  of  their  incorporation, 
brought  an  action  at  law  against  the  said  Charleston  New  Theater 
Company,  on  the  drafts  aforesaid,  in  which  action  a  verdict  was  had 
for  the  plaintiff  therein,  and  judgment  entered  up  against  the  said 
theater  company,  on  th^t  first  day  of  February,  1S4O,  for  the  sum  of 
/our  thousand  and  sixteen  dollars  and  ninety-five  cents,  of  which  sum 
the  amount  oi  fifteen  hundred  dollars  was  afterwards,  to  wit,  on  the 
twenty  first  day  of  February,  18-^/,  paid  to  your  orators'  testator,  in 
part  satisfaction  of  the  debt  due  on  said  judgment,  by  George  W, 
Logan,  Esq.,  treasurer  of  the  said  company,  by  whom  all  previous  pay- 
ments had  been  made  on  the  contracts  aforesaid,  out  of  which  the 
said  debt  arose. 

And  your  orators  have  been  advised,  that  the  confidence  of  their 
testator,  that  the  said  Robert  IVotherspoon,  James  Rose,  Henry  Gourdin, 
Richard  IV,  Cogdell  and  William  A.  Carson,  and  their  associates  in  the 
said  incorporated  theater  company,  possessed  at  the  time  of  their 
incorporation  an  actual  capital  of  sixty  thousand  dollars,  was  well  and 
truly  founded  on  the  plain  intent  and  meaning  of  their  charter,  and 
was  strengthened,  also,  by  the  fact,-  that  the  legislature  has  taken  no 
precaution  to  provide  for  the  paying  in  of  the  said  capital,  or  any 
part  thereof,  prior  to  and  before  the  said  individuals  should  be  allowed 
to  exercise  their  corporate  privileges,  nor  imposed  any  responsibility 
of  a  pecuniary  kind  on  the  members  of  the  company,  as  the  le^sla- 
ture  had  taken  special  care  to  provide  in  the  case  of  other  associations 
incorporated  by  the  same  act. 

And  your  orators  further  show  unto  your  honors,  that  the  execu- 
tion which  issued  on  the  judgment  aforesaid,  against  the  goods  and 

1.  It  was  held  in  this  case  that  a  bill  paid  in,  as  set  forth  in  the  charter;  but 

may  be  maintained  by  a  creditor  of  a  where    an    association    afterward  bc- 

corporation    which   has    not    sufficient  comes  incorporated  it  must  be  alleged 

assetstosatisfy  all  its  creditors,  against  and  proved  that  there  has  been  some 

the  individual  corporators  who  will  be  act  or  expression  on  the   part  of  the 

held  individually  liable  to  make  good  individuals  of  the  association  to sigfljty 

the  deficiency,    including  that    which  their  acceptance  of  the  charter  in  order 

may    arise    from    the    insolvency    of  to  charge  them  in  the  character  of  cor- 

any    of    the    corporators,   to    the    ex-  porators. 

lent   of    the   capital    professed  to   be  Consult  note  i,  p.  874,  supra. 
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chattels  and  real  estates  of  the  Charleston  New  Theater  Company y  has 
been  returned  by  the  sheriff  of  Charleston  District,  unsatisfied ;  because 
he  could  find  no  property,  real  or  personal,  belonging  to  the  said 
company,  out  of  which  the  money  due  on  the  said  execution  could 
be  made. 

And  your  orators  in  fact  show  unto  your  honors,  that  the  said 
theater  company  is  hopelessly  insolvent;  and  that  they  have  no 
visible  means  of  paying  their  debts,  except  their  building,  the  New 
Theater y  the  fee  simple  of  which,  subject  to  the  mortgages  thereon, 
has  been  lately  sold  under  an  execution  against  the  said  company,  for 
a  small  sum  of  money,  without  paying  any  part  of  your  orator's  debt; 
and  that  the  said  company  has  ceased  to  hold  any  meetings  for  the 
transaction  of  business,  or  the  election  of  officers  for  several  years 
past,  and  that  the  said  company  is,  to  all  practical  purposes,  entirely 
dissolved  by  their  own  acts;  possessing  at  present  neither  the  ability 
nor  the  disposition  to  carry  their  original  project  into  execution,  and 
against  whom  a  judgment  in  law,  or  a  decree  of  this  Honorable 
Court,  would  be  of  no  more  avail  to  your  orators  in  obtaining  pay- 
ment of  their  debt,  than  would  be  a  judgment  against  any  admitted 
pauper. 

As  your  orators  further  show  unto  your  honors,  that  at  the  time 
the  said  Robert  Wotherspoon^  James  Rose^  Henry  Gourdin^  Richard  Cog- 
dell  ^  William  A,  Carson^  and  their  associates,  were  incorporated,  the 
said  theater  association  were  actually  indebted  to  a  large  amount  for 
the  building  of  the  said  theater,  on  the  contracts  aforesaid,  made  by 
their  managing  committee,  the  said  trustees,  who  have,  since  the  act 
of  incorporation,  assigned  and  transferred  to  the  said  incorporated 
company  all  the  real  estate  which  they  held  as  trustees  of  the  theater 
association  aforesaid. 

And  your  orators  further  show  unto  your  honors,  that  they  have, 
been  advised  that  no  act  of  incorporation  could  relieve  the  said  trus^ 
tees  and  their  associates  from  the  payment  of  debts,  which  they 
owed  for  the  construction  of  the  said  theater,  on  contracts  made 
between  the  said  trustees  and  the  said  Fogartie  6-  Sutton  and  Ephriam 
Curtis  and  Company  \  and  least  of  all,  that  no  act  of  the  said  trustees 
and  their  associates  can  divest  them,  so  far  as  the  rights  of  your 
orators  are  concerned,  of  a  liability  which  attaches  to  all  and  every 
member  of  the  said  theater  association  on  their  contracts  made  by 
the  said  trustee^,  as  a  committee  in  behalf  of  the  said  association; 
and  although  your  orators  have  been  advised  that  the  said  trustees 
are  personally  and  individually  liable  on  the  contracts  made  by  them 
for  building  \\\^  New  Theater ^  yet  your  orators,  actuated  by  a  sense 
of  justice  which  revolts  at  enforcing  their  claims  only  against  those 
who  have  in  good  faith  acted  as  the  agents  of  others,  who  are  equally 
liable  with  themselves,  have  been  induced  to  forego  any  such  remedy 
against  the  trustees  merely,  and  to  appeal  to  your  honors  for  such 
relief  against  the  said  trustees  and  their  associates,  as  the  nature  of 
the  case  requires,  in  justice  and  good  faith  to  all  parties  concerned. 

And  your  orators  have  accordingly,  both  by  themselves  and  their 
agents,  applied  to  and  requested  the  said  trustees  and  their  asso- 
ciates, defendants  in  this  cause,  to  pay  them  the  several  sums  of 
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money  due  'diem  on  l9ie  contracts  made  ^j  ihe  saHi  trastees  inth 
Fogartit &* Sutton^  and^ith  "EphrmmCuriis ttndC&mpany^  as abovemcn- 
tioned ;  and  yoar  orators  well  hoped  that  such,  their  just  and  reason- 
able requests,  would  have  been  complied  with,  as  in  justice  and  equity 
they  ought  to  have  been ;  but  now  so  it  is,  may  it  please  your  honors, 
the  said  trustees  tmd  their  associates,  contriving  how  to  injure  and 
oppress  your  orators  in  the  premises^  absolotdy  refuse  to  comply 
with  your  orators'  aforesaid  reasonable  request.  And  to  countenance 
such  their  unjust  conduct,  they  the  said  trust  ees  and  their  associates, 
pretend  that  they  are  not  personally  liable  for  any  cootracts  orag^e^ 
ments  made  by  the  said  trustees,  for  building  the  said  theater,  but 
that  their  liability  is  restricted  to  the  payment  of  their  individiial 
subscriptions,  which  they  have  already  paid  in  to  the  joint  fund,  and 
beyond  which  payment  they  never  agreed  or  expected  to  be  bound 
for  any  expenditures  growing  out  of  the  building  of  the  said  theater; 
whereas  your  orators  charge  the  contrary  to  be  true,  and  that  each 
and  every  member  of  the  said  theater  association  is  liable  in  his  own 
private  estate  for  the  entire  debts  incurred  by  them  for  building  the 
said  theater,  on  contracts  entered  into  before  their  incorporation; 
and  that  as  to  subsequent  creditors  who  trusted  the  ChdrUstm  New 
Theater  Company  on  the  faith  of  their  charter,  your  orators  charge 
that  the  stockhdlders  of  the  said  theater  company  are  compellable  in 
this  honorable  court,  in  favor  of  their  creditors,  to  make  up  among 
themselves  so  much  of  their  capital  of  sixty  thousand  dollars,  as  the 
said  company  has  not  actually  expended  in  building  and  conduct- 
ing a  theater  in  Charleston^  and  to  hold  the  same  as  a  fund  to  which 
the  said  creditors  may  have  recourse  for  the  payment  and  satisfaction 
of  their  debts  against  the  said  company,  which  they  had  trusted  on 
the  full  assurance  of  their  possessing  such  an  amount  of  capital 
actually  paid  in,  before  the  granting  and  acceptance  of  their  charter. 
All  which  actings,  doings  and  refusals  of  the  said  trustees  and  their 
associates  are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  manifest  wrong  and  injury  of  your  orators. 

In  consideration  whereof,  and  forasmuch  as  your  orators  are  with- 
out remedy  in  the  premises  at  common  law,  and  cannot  have  ade- 
quate relief  except  in  the  court  of  equity,  where  matters  of  this  sort 
are  properly  cognizable  and  relievable,  to  the  end,  therefore,  that 
the  said  trustees,  Robert  Wotherspoon^  James  Rose^  Henry  Gwrdnit 
Richard  W,  Cogdell  and  William  A.  Carson,  and  their  associates  in 
the  said  theater  company,  who  are  impleaded  in  this  Honorable 
Court,  for  and  on  account  of  themselves  and  other  members  of  the 
said  association,  who  are  not  made  personally  parties  to  this  suit,  by 
reason  of  the  delay,  vexation  and  difficulty  that  would  inevitably 
result  from  any  attempt  to  bring  such  numerous  parties  before  the 
court,  may,  upon  their  several  and  respective  corporal  oaths,  accord- 
ing to  the  best  and  utmost  of  their  several  and  respective  knowledge* 
remembrance  and  belief,  full,  true,  perfect,  and  distinct  answers 
make,  to  all  and  singular  the  matters  aforesaid,  and  that  as  fuH? 
and  particularly  as  if  the  same  were  here  repeated,  and  they  there- 
unto severally  and  respectively  distinctly  interrogated;  and  more 
especially,  that  the  said  trustees  and  their  associates  may,  in  manner 
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•afol-esard,  ^h«W^  isM  ^et  fotth  #ht;th^t  the  ^H  ttti^lE^s  did  not, 
■on  ot  ab6tit  tHe  infiitfy'^stathih  flay  of  tebfuary^  iSi?7,  dr  at  ^ome 
otlier  time,  fentet  into  certain  contracts  with  Messrs.  JF^ogarHe  &*SuU 
ph^  bricklayets,  and  MtssYs.  Epk^aiih  Curtis  and  Company ^  catpenteris, 
iFor  the  buildin^g  Of  the  N'tiu  Theater  in  Charleston^  as  your  orators 
"have  hereinbeftn-fe  set  forth;  and  whether  the  said  tri^stee's  were  not 
parties  to  the  said  contract^,  for  and  on  accoanl  of  themselves  and 
their  associates,  subscrtbers  for  building  a  theater  in  Charleston\  and 
whetber  the^  did  not  from  time  to  time,  by  their  treasurer,  George 
W.  LogaH^  Esq.^  pay  large  sums  of  money  to  the  said  Fogdrth  6*  Sut- 
f&H,  and  JSphratM  Curtis  dni  Company.^  fof  and  on  acbount  of  the  said 
building  contracts;  and  tv'hether  the  said  drafts  accepted  by  the 
«aid  Logan^  as  aforesaid,  were  not  for  and  oh  account  of  moiley  due 
to  the  said  contractors  for  their  work,  labor  and  mdteri^ls  used  and 
•employed  in  building  the  said  theater,  and  furnished  at  th^  request 
of  the  said  trustees,  and  whether  the  said  drafts  hav6  ever  been 
paid,  except  partially  by  a  payment  oi  fifteen  hundred  dollars,  made 
by  George  W.  Logaii^  Esq.^  treasurer,  on  account  of  the  said  debt  to 
your  complainant's  testator,  on  the  tiOenty-first  day  of  Eekruary,  iS^l; 
tod  whether  your  orators  have  not,  by  themselves  and  their  agents, 
made  such  apjilication  and  requests  as  are  hereinbefore  in  that  behatf 
'mentioned,  kh&  wheth^t  the  said  trustees  and  their  associates  have 
not,  each  and  all  of  them,  refused  to  comply  therewith,  and  Why; 
and  that  the  said  trustees  and  the  rest  of  tne  mem'bets  Of  the  said 
theater  sssodation  may  be  compiled,  by  and  under  the  decree  and 
direction  of  this  Honorable  Court,  to  pay  your  orators  whatever  may 
be  found  due  to  them  on  the  drafts  aforesaid;  and  that,  for  and  on 
account  of  such  parties  who  may  hereafter  come  in  as  aforesaid,  and 
who  are  only  creditors  of  the  Charleston  New  Theater  Company  as  a 
corporate  body,  the  said  defendants  may  account  for  the  amount  of 
capital  that  has  been  paid  in  by  them,  as  stockholders  thereof,  and 
declare  whether  the  same  has  been  expended  in  building  and  con- 
ducting a  theater  in  Charleston-,  and  distinctly  set  forth  what,  in  fact, 
was  the  amount  of  their  capital  at  the  time  of  their  incorporation, 
and  how  the  same  has  been  invested;  and  whether  any  call  has  been 
made  upon  the  stockholders,  to  make  up  among  themselves,  by 
assessment  or  contributions,  the  amount  of  sixty  thousand  dollars,  or, 
at  least,  so  much  as,  with  the  property  of  the  company,  may  be  suflS- 
cient  to  pay  their  debts;  and  that  the  said  defendants,  as  stock- 
holders of  the  said  Charleston  New  Theater  Company,  may  be  directed, 
by  and  under  the  decree  of  this  Honorable  Court,  by  contributions 
and  assessments  among  themselves,  to  make  up  the  whole  amount 
S  of  their  capital  set  forth  in  their  charter,  not  expended  in  building 
and  conducting  a  theater  in  Charleston,  for  the  purpose  of  paying  the 
debts  of  the  said  company,  and  to  hold  the  same  as  a  trust  fund  for 
the  benefit  of  their  creditors,  who  have,  in  good  faith,  trusted  them, 
on  the  reasonable  belief  that  they  actually  had,  at  the  time  of  their 
incorporation,  that  amount  of  capital  which  their  charter  held  them 
out  to  the  world  as  possessing;  and  that  your  orators  may  have  such 
other  and  further  relief  in  the  premises  as  to  your  honors  shall  seem 
meet,  and  the  nature  and  justice  of  the  case  may  require. 
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May- it  pjeas.?.  your  JipnQrstpgr^t  unto  ypur  orators  'a  writ  of 
/Subpb^haj  to  b^  ^directed  to  Robert  Wofh^rspopn^  James  Rose^  Henry 
Gourdin^  Rithard  Cogdell  and  William  A,  Carson^  trustees  and  stock- 
holders  of  the  Charlesfon  New  TheaienCompfl;iy\  and  also  to  Willuim 
'Aikeji,  Darnel  iilake^Ker  Boyce^  Thomas  A,  Coffin^  John  Crawford^ 
.John  Fraser^  Jpieph  E,  Glover^  James  Haniillon^  Wade  Hampton^  Leon 
.Hefckenrathy  William  C.  Heyward^  Moses  D,lIyamSy  Joseph  Lawton^  Vin- 
xintLe  Seigneiiry  'David  C.  Levy^  George  WLogan^  Thomas  O.  Lowndes^ 
[Charles  A.  Magwood^  N,  Russell  Mtddleton  and  Ralph J.Middleton^  ex- 
ecutors of  Arthur  MiddletoHy  Henry  A,  Middleton^  Oliver  H,  Middleton^ 
\  Thomas  Milliken^  Otis  Mills y  Moses  C,  Mordecai^  Reuben  Moses,  Will- 
iam Fatton^  Janus  L.   Fettigru,  James   Rose^   Ralph   S,   Izard  and 
Stephen    D,    Doar^^  executors  of   Thomas   Finckney^   Robert  Fringle^ 
Xewis  A,  Fitray,  William  Ravenal^  Samuel  F,  Ripley j  Thomas  J,  Roger ^ 
Thaddeus  Street^  John  Strohecker^  Abraham  Tobias,,  BHas  Vanderhorst^ 
\  Joshua  J,  Ward,  Charles  Warley  and  Aaron  S.  Willingtony  members 
'and  stockholders  in  said  company,  commanding  tbepi  at  a  certain 
day,  and  under  a  certain  penalty,  therein  to  be  limited,  personally  to  be 
'and  appear  before  your  honors,  in  this  Honorable  Court,  and  then  and 
there  full,  true,  direct  and  perfect  answer  make  to  all  and  singular 
the  premise's,  and  further,  to  stand  to,  perform  and  abide  such  fur- 
ther order^  direction  and  decree  therein,  as  to  your  honors  shall  seem, 
meet. 
And  your  orators  will  ever  pray,  etc. 
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CklME  AGAINST  NATURE.* 

By  B.  A.  MiLBURK.         '•    >  ■ 

L  WITH  HUMAN  BEING,  921. 

1.  In  General,  921. 

2.  Assault  with  Intent  to  Commit,  925. 
8.  Solicitation  to  Commit,  926. 

4.  Submission  to  Commission  of ,  927. 

11.  Bestiality,  928. 

\,   With  Beast,  ^2%. 

2.   With  £irdy  ^2^,  ; 

CHOSS-REFERENCEfiU 

For  the  formal  parts  of  Criminal  Complaints,  generally,  see  the  title- 
CRIMINAL  COMPLAINTS. 

For  the  formal  parts  of  Indictment^,  generally,  see  the  title  INDICTr 
MENTS. 

For  the  formal  parts  of  Informalims,  generally,  see  the  title  INFOR- 
MATIONS, 

For  matters  of  Substantive  Law,  see  American  and  English  Ency- 
CLOPiteDiA  of,Law  Od  ed.),  title  SODOMY. 

For.  matters  of  Procedure,  see  Encyclopedia  of  Pleading  and  Prac- 
tice,; titU  SODOMY. 

I.  With  HUMAN  BEiNO.  ; 

:    It  In  GeneraL^ 

1.  The  tem  ''  ttlme  against  narture  "  is  continuing  down  to  *)  *'  iii  a  certain  room- 
used  as  a  title  for  thi^  arttcle.  some-  in  the  workhouse,,  ^hen  situate  in  the- 
what  arbitrarily,  to  include  all  acts  of  parish  aforesaid,'  in  and*  upon*  one/fl«^ 
sexual  intercourse  against  the  order  of  Vl/flJiyw;  spinster,  then  a  virgin,  of  eleven 
nature,  whtch  are  in  violation  of  the  *  years,  in  the  peace  6f  God  and  our  said 
common  law,  or  which  are  denounced  •  lord  the  king,  then  and  there  being,  did 
by  statutes,  committed  by  a  human  be-  violently  and  feloniously  make  .an  as- 
ing  either  with  another  human  being  .sault;  and  then  atid  there  the  said/flw^ 
or  with  an  animal,  or  otherwise.  The  Mason^  in  the  room  aforesaid,  did 
words  •*  sodomy  "  and  "  buggery  "  are  wickedly,  diabolically^  feloniously,  and 
used  in  the  statutes  and  by  text-writers  '  against  thd  order  of  nature,  carnally 
as  synonymous.  Bestiality  is  a  species  know  and  a  venereal  affair  in  the  f  unda- 
of  sodomy  or  buggery,  being  sexual  in-  .  ment  of  the  said  Jane  Mason  then  and 
tercourse  by  a  human  being  with  an  there  had;  and  her  the  saidya»^il/<zj^ff, 
animal,  beast,  or"  bird.  See  Ani.  &  then  and  there  wickedly,  diabolicaly, 
Eng.  Encycl.  of  L.,  titles  Bestiality;  feloniously,  and  against  the  order  of 
Buggery;  Sodomy.  "  nature,  in  the  said  fundament  of  her 

8.  By  Xaa  with  Woman.  —  In  2  Chit,  the  s^XAJane  Mason^  then  and  there  did 

Cr.  L.  49,  is  given  the  following  form:  carnally  know,  and  that    sodomiiical, 

'{Commencing  as  in  J^orm  //o,  ddjSt^f^d    detestable,  and  abominable  sin  called 
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Form  N«.  6655. 

(Precedent  in  a  Chit.  Cr.  Law,  48O* 

\Middlesex^  The  jurors  for  our  lord  the  king  upon  their  oath 
present,]*  that  James  King^  late  of  [the  parish  of  St.  Pauly  Covent  Gar* 
den^  in  the  courtty  of  MiMlesex^y^tJttatci^  ftot  having  the  Tear  of  God 
before  his  eyes,  nor  regarding  the  order  of  nature,  but  being  moved 
and  seduced  by  the  instigatitm  ^f  the  devil,  on  [the  twentieth  ^z.^  oi 
February^  in  the  sixth  year  of  the  reign  of  our  sovereign  lord  GeorjreiHit 
Faurthy  by  the  grace  of  God,  of  the  United  Kingdonft  of  ^r&sX  Britain 
and  Ireland,  king,  defender  of  the  faith,]*  with  force  and  arms  at^  [said 
parish  of  St,  Paul^  Ccvent 'Garden^  in  the  county  xii Middlesex  aforesaid,* 
in  the  dwelling-house  of  one  George  J  ones  ^  in  and  upon  one  Thomas 
Logan^^  a  youth  about  the  age  of  seventeen  years,  then  and  there  being, 
feloniously,^  did  make  an  assault,  and  then  and  there  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,*  had  a  venereal 
affair^  with  the  said  Thomas  Logan^  and  then  and  there  carnally 
knew  the  said  Thomas  Logan^  [and]  then  and  there  feloniously, 
wickedly  and  diabolically,  and  against  the  order  of  nature,  with  the 
said  Thomas  Logan^  did  cottmrt  and  perpetrate  the  detestable  and 
abominable*  crtmv  of  buggery^  (not  to  be  named  among  Chrictiam), 

buggery   (not    to    be    named    among  6.  Goatra  VfttvnB  OrdiiMm,  tU.— The 

Christians),  then  and  there  with  the  indictment  must  charge   that  the  of- 

saidyiaif^  Mason^  wickedly,  diabolically,  fender  r^M/ra  natura  crdvnem  rem  kahmt 

lelontottvly,  and  against  the  order  of  veneream^et  earnoHttr  eogn^t.    I  Rus- 

nature,  committed  and  perpetrated,  to  sell  on  Crimes   (9th  ed.),  .p-  938,  citing 

the    ^reat    displeasure    of    Almightv  i  Hawk.  P.  C,  c.  4,  §  2,  and  3  Jnat. 

God  '*  (concluding  as  in  Form  No,  66s3\*  ^,  59.     But  in  Davis  v.  State,  3  Har. 

Chitty  cites  as  the  source  of  this  form  &  J.  (Md.)  1 54,  Nicholson.  J.,  said: "  The 

Cfo.  C  C(7th  «d.)  t30,  and  in  support  cnmte  of  sodomy  is  too  well  known  to 

of  the  proposition  that  an  indictment  be  misunderstood,  and  too  disgusting 

lies  for  this  offense,   Fortescue  91 ,  s  to  be  defined  farther  than  by  merelf 

Chit.  Cr.  L.  49,  note  s.  naming  it»      I   think  it  unnecessary, 

1.  This  indictment,  observe*  Chitty,  therefore,  to  lay  the  camaliter  cognovit 
is  similar    to  that  in  Co.   Ent.    351^,  in  the  indictment." 

which  was  settled  on  great  advice.    -3  7.  Befei  Habuit  Tansraaa.  —  Theomis- 

Chit.  Cr.  L.  48,  note  s.  sion  of  an  allegation  that  the  defendant 

2.  The  words  in  [  ]  are  inserted  in  **  had  a  venereal  affair,  '*  etc.,  although 
order  to  make  the  form  complete.  such  an  averment  is  uanel,  does  not 

8.  BMomptiom  of  PlaM.  — In  Co.  Ent.  vitiate  the  indictment,  as  such  allega- 

351b,  it  is  stated  to  have  been  com-  tion   does  not   belong  to  the  class  of 

mitted  *'towit,  in  the  dwelling-house  **  particular  words  of  art  which  are  so 

of  one ,  there."    2  Chit.  Cr.  L.  appropriated  by  the  law  to  express  the 

48,  note  /.  precise  idea  which  it  entertains  of  the 

4.  Desoriptiom  of  Fathie.  —  In  Co.  Ent.  offense,  that  no  other  words,  however 

351b,  he  is  described  as  a  *'  male  child."  synonymous  they  seem,  are  capable  of 

2  Chit.  Cr.  L.  48,  note  w.  doing  it,"  nor  is  the  use  of  the  omitted 

BeseriptioBofFathieafHvmaaBeinf. —  words  essential  to  make  the  statement 

In    People  v,  Moore,   103  Cal.  508,  it  of  the  offense  certain  to  a  ceruin  intent 

was  charged  that  the  alleged  crime  was  in  general.     Lambertson  v.  People,  5 

committed  **  in  and  upon  the  person  of  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 200. 

Carl  Kohler,"  and  it  was  held  that  this  8.  AbominaW  —  In  Co.  Ent.  35i*  ^^ 

was  a  sufficient  statement  that  it  was  words    "ab    hominandum,"  meaning 

committed  with  a  human  being,  as  dis-  **  inhuman  *'  were  used,  but  the  word 

tinguished  from  an  animal.  now  usually  used  is  **  abominable."    3 

6.  Feloniously  Did  Aisanlt.— In   Co.  Chit.  Cr.  L.  48,  note  :r. 

Ent.  35i3.  the  word  "feloniously"  is  9.  JToooisitj  to  Booerlbo  OflteM  IN '^ 

here  omitted.     2  Chit.  Cr.  L.  48.  note  w.  gvj,-^  It  has  been  said  that  it  is  not 
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tto  the  great  displeasure  of  Almighty  God,  to  the  .greit  %CfttidiA  of  all 
haman  kind,  against  the  form  of  the  statoflte^  [in  «udh  case  made  and 
provided,]^  and  against  the  peace  [of  our  lord  the  king,  liis  crown 
and  dignity.]' 

Form  Mo.  4656* 

In  the  District  Court  of  the  Second  Judicial  District  of  the  .State  of 

Montana^  in  and  for  Silver  Bow  County. 

The  State  of  Montana,  Plaintiff, 

versus 
Napoleon  Chandonnety  Defendant. 

At  a  regular  term  of  the  District  Court  of  the  .S^o^  Judicial  Dis- 
trict of  the  State  of  Montana^  in  and  for  SUvtr  Bow  County,  begim 

svfllcieiit  to  chai^  that  the  offender  coiomined  whh  maokind,  or  any  anU 

€»mtra  tuUmrm  wtUmim  rvm  habmt  vmu»  mal.'*    The  court  said  with  reference 

rmm^  et  tmrmmHUr  €9gnovU\  and  that  as  to  this  indictnent:     **  That  pleading  is 

the  statute  describes  the  offiense  by  the  the  ordinary  common-law  indictment, 

term  "bnygery/' the  indictment  should  which  is  approved  by  all  the  writers 

also  chaiqre  ptceatmmfmt  iUmd  sMhmitU  and  precedents,  and  against  the  validity 

€mm  jingOci  dktmm  buggery  atHunc  #/  of  which  no  authorities  are  cited  or  ar- 

iHdem  •neftttiier^   ftlomci^    diabaHci^   ac  guments  -made.    It  is  our  opinion  that 

comirA  naiuram^  comimsit^  ac ferpetravit,  the  indictment  is  good.*' 

z  Russell  on  Ctimes  (9th  ed.),  p.  938,  Othcv  YNs^iurli.^- In  l^mbertson  v, 

HHng  FoBt.  494,  who  referred  to  Co.  People,  5  ParJc.  Cr.  Rep.  (N.  Y.  Supreme 

Eat.  351^,   as  a  piecedent  settled   l^  Ct.)  200,  the  indictment,  omitting  the 

irreat  advloe.    fiee  also  State  t^.  WllU  formal  pBifts,pfaarged  as  follows:  **That 

lams,  34  La.  Ann.  87,  holding  that  the  t^e&rge  W,  Lamb^ftscn,  now  or  late  of 

Indictment  must  include  the  additional  the  city  of  Brovklyn^  hi  the  county  of 

qualification  'Of   the   crime   as    "  bug-  ifCings  aforesaid,  on  the  fifteenth  day  of 

gery."  a  Chit.  Cr.  L.  48,  note  y\  3  Inst.  Janumry,  in  ihe  year  of  our  Lord  one 

59;  and  I  East  P.  C.  480.  thousand  eigfht  hundred  and  suety^Kt 

iodaiaiH— 1   gmstisss.*^  In    Reg.    v,  the  city  and  in  the  county  of  irn^ 

Rowed,  3  Q.  B.  179,  43  E.  C.  L.  688,  it  aforesaid,   in  and  upon   the  body  of 

Was  charged  that 'the  defendants  com-  Peter  Ccken,  in  the  peace  of  God  and  of 

mitted  with -each  other,  divers  **  nasty,  the  said  people,  then  and  there  being 

wicked,  fihhy,  lewd,  beastly,  unnatural,  with  force  and  arms,  did  feloniously 

and  sodomidcal  practices,"  but  it  was  make  an   assault,  and   him,  the  said 

not  alleged  what  acts  they  committed.  Peter  Cohen,  then  and  there  feloniously, 

Patteson,  J.,«aid:  *'  We  cannot  know  by  wickedly,  diabolically,  and  against  the 

these  general    indictments    what    the  order  of  nature,  carnally   knew,   and 

charge  is.     From  such  words  occurring  then  and   there   feloniously,  wickedly 

in  common  parlance,  we  might,  per-  and  diabolically,  and  against  the  order 

haps,  infer  it,  but   in  a  legal  view  we  of  nature,  with  the  said  Peter  Cohen^ 

cannot."  did  commit  and  perpetrate  the  detesta- 

1.  Contra  Pormau  Statuti.  —  In  Davis  ble  and  abominable  crime  of  buggery, 

V.  State,  3  Har.  &  J.  (Md.)  154,  it  was  against  the  statute  in  such  case  made 

held  that  as  the  jui^ment  of  the  court  and  provided,  to  the  evil  example  of 

might  be  either  at  common  law  or  under  all  others  in  like  case  offending,  and 

the  act  of    assembly,   the    conclusion  against  the  peace,"  etc. 

eontra/ormamstatuti  WAS  not  improper.  In   Wright  v.  State,  35  Tex.  Crtm. 

S.  The  words  in  [  ]  are  inserted  in  Rep.  368,  the  indictment  was  stiflficient 

order  to  make  the  form  complete.  and  was  as  follows:  "  In  the  name  and 

8.  This  fbrm  Istskanvsrhatimfromths  by  the  authority  of  the  State  of  Texas: 

in  the  case  of  State  v.  Chando-  The  grand  jurors,    good   and    lawful 


nette,  10  Mont.  a8o.  The  indictment  men,  of  the  State  of  Texas  and  of  the 
was  drawn  under  Mont.  Pen.  Code,  County  of  McLennan.,  duly  and  legally 
tit.  9,  c.  4,  which  provides  punishment  tried  on  oath  by  the  judge  of  the  Fifty- 
tot  **  the  infamous  crime  against  nature  fourth  Judicial  District  of  Texas ^  hold- 
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and  holden  at  the  Court  House  of  the  said  county;  on  the  sixth  day 
oi  January^  a.  d.  i89d?,  and  continued  from  day  to  day  thereafter, 
by  the  adjournment  of  the  said  court,  from  day  ta  4^y  thereafter,  until 
the  sixteenth  day  of  Aprils  a.  d.  i8P(?,  on  which  last  mentioned  day  the 
Grand  Jury  of  the  said  county,  duly  drawn,  impaneled,  sworn  and 
charged  to  inquire  into  public  offenses  committed  in  the  said  county, 
.upon  their  oaths  do  present  and  say:  That  one  Napoleon  Chandonnet, 
late  of  the  county  of  Silver  Bow^  state  of  Montana^  on  or  about  the 
first  day  of  February ^  a.  d.  i8P(?,  at  the  county  of  Silver  Bow^  in  the 

ing  session  of  the  District  Court  in  and  parts,  should  charge  as  follows:  "  that 
for  McLennan  County,  touching  their-  WilHatn  A ^  Jones ^\sLVt  oi  Northampton^ 
qualifications  as  grand  jurors^,  duly  in  the  county  of  ^aw/jA^r^,  pn  the />j/ 
elected,  impaneled,  sworn  and  charged  day  ol  January^  in  the  yeafof  our  Lord 
to  diligently  inquire  into  and  true  pre-  one  thousand  eight  hundred  and  ninety' 
sentment  make  of  all  offenses  against  six^  at  Northampton  aforesaid,  in  the 
the  penal  laws  of  the  State  of  Texas^  county  of  Hampshire  ^Sor^saA^^  did  un- 
committed within  the  body  of  the  coun-  lawfully,  knowingly,  and  wilfully,  com* 
ty  aforesaid,  in  session  in  said  county,  mit  an  unnatural  and  lascivious  act 
upon  their  oaths  in  said  District  Court  with  another  person,  to  wit,  Robert 
pi  said  McLennan  County,  in  .  open  Smithy  against  the  peace,"  etc.  An  in- 
court  present  that  on  or  about  the.fM  dictment  charging  that  the  defendant, 
day  of  Auj^ust^  in  the  year  of  our  Lord  at  a  time  and  place  named,  **did  un- 
eighteen  hundred  and  ninety-five^  ^nd  lawfully,  and  feloniously  commit  a  cer^ 
before  the  presentment  hereof,  with  tain  unnatural  and  lascivious  act,'* 
force  and  arms  in  the  county  and  State  with  a  person  therein  named,  thus  fol- 
aforesaid,  Rufus  Wright  did  then  and  lowing  the  language  of  the  sutute 
there  unlawfully  and  against  the  order  without  further  description,  is  sufficient, 
of  nature,  have  a  venereal  affair  with  a  Com.  v.  Dill,  i6o.  Mass.  536,  in  which 
beast,  to-wit:  a  mule^  and  carnally  case  the  court  declared  that  the  indici- 
knew  the  said  mule^  and  then  and  there  ment  was  sufficient  without  reference 
and  thereby  did  commit  against  the  or-  to  the  provision  of  section  2,  and  post- 
der  of  nature,  the  abominable  and  de-  poned  *Vto  some  future  time  a  consid- 
testable  crime  of  sodomy,  against  the  eration  of  the  question  how  far  the 
peace  and  dignity  of  the  State."  legislature  may  go  ia  simplifying  in- 

XT&dor  Famonlar  Statutes  —  Alabama,  dictments." 
—  In.  Ala.  Crim.  Code  (1886),  p.  276,        OA*V.  — Bates'  Anno.  Stat.  (1897),  §§ 

will  be  found  a  statutory  form  of  an  in-  7020-1.     An  indictment  under  this  stat- 

dictment  for  this  offense.  ute,  omitting  the  formal  piLrts,  should 

Connecticut.— O^n.     Stat    (1888),    §  charge    as   follows:    "that    Alexander 

1522.     An  indictment  under  this  stat-  Bird,  late  of  said  county,  on  the  eighth 

Ute,  omitting  the  formal  parts,  should  day  of  November^,  1890,  at  the  county 

charge  as  follows:  'Vthat  at  thetownof  aforesaid,  unlawfully  did  have  carnal 

Salisbury,  in  the  county  of  Litchfield  copulation  with  one  Fannie  Smith,  in 

aforesaid,  IVilliam;  A. /ones  did  on  the  an   opening  of  the  body  of   the  said 

_/rrj/day  of/fl^Kflry,  in,the  year  of  our  Fannie  Smith  to-wit,   her  .anus,  which 

Lord  one  thousand  eight  hundred  and  said  opening  was  not  one  of  her  sexual 

ninety-six,  wickedly  and  unlawfully  and  parts,  contrary  ta/V  etc. 
against  the  order  of  nature  have  carnal        Copolatioii  in  Mouth.  —  In  the  follow- 

copulation  with  a  man,  to  wit,  Robert  ing  states  the  statutes  in  express  terms 

Smith,  against  the  peace  ^nd  contrary  denounce    the    act  of    having    carnal 

to  the  statutes  in  such  case  made  and  knowledge  with  another  by  penetrating 

provided,  the  said  William  A.  Jones^  not  the  mouth:    . 

being  forced  to  commit  the  aforesaid        North  Dakota,  —  Rev.  Codes  (1895), 

unnatural  and  unlawful  act,  and  the  §  7187. 

%9Xd  William  A,  Jones  not  h^xng  on. \Xit,        An   indictment    under  this   section, 

day  aforesaid  under  fifteen   years    of  omitting  the  formal  parts,  will  be  suffi- 

age."  cient  if  it  charges  that:  ^^  %9Xd  Alexander 

Massachusetts.  —  Pub.     Stat,     Supp.  Bird,  on  ih^  first  d^^y  oi  January,  i%g^ 

(1887),  c.  436,  §  I.    An  indictment  un-  in  the  city  of  Fargo,  in  this  county,  did 

der  this  statute,  ofxiitti.ng  the  formal  feloniously,  and  carnally,  know  a  male 
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state  of  Montana^  did  in  and  upon  one  Patrick  Harrington^  tHen  and 
there  being,  wilfully,  unlawfully  and  feloniously  make  an  assault;  and 
then  and  there  feloniously,  wiclcedly  and  against  the  order  of  nature 
had  a  venereal  aflFair  with  the  said  Patrick  Harrington,  and  then  and 
there  feloniously  carnally  kqew  him,  the  S2ad  Patrick  If arrington^  and 
then  and  there  did  feloniousfy,  wickedly  and  agaetnst  the  order  of 
nature  with  the  said  Patrick  Harringt<m  commit  and. perpetrate  "thp 
infamous  crime  against  nature,"  not  to  be  named  among  Christians. 
All  of  which  is  contrary  to  the»fo«n'pft;he»statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the  people  of  the  , 
state  of  Montana. 

,  John  T.  Baldwin, 

County  Attorney  oi  Silver  jBow  Co t^,4font. 

,*■■•■•• 

2.  Assault  with  Intent  to  Commit.^ 

« 

Form  No.  6657. 

(Precedent  in  2  Chit.  Cr.  L.  so.)' 

(^Commencing  as  in  Form  No,  6655,  and  continuing  down  to*)  in  and 
upon  one  John  Howard,^  in  the  peace  of  God  and  our  said  lord  the 

person,  to  wit,  Charles  Davidson,  with  see  the    title    Assault,    vol.  2,   p.  228 

the  mouth   of  him  the  said  Alexander  et  seq. 

Bird,  contrary  to  the  form,"  etc.  Attempt  to  Commit  the  Crime.  —  It  has 

Pennsylvania,  —  Pepp.    &    L.     Dig.  been  said  that  upon  an  indictment  for 
{1894),  p.  1327,  §  602.  this  offense  the  defendant  may  be  con- 
In  some  other  states  the  statutes  are  victed  under  14  &  15  Vic,  c.  xoo,  §  9, 
broad  enough  to  cover  this  offense:  of  an  attempt  to  commit  the  same,    i 

Georgia,  —  3  Code  Ga.  (1895),  §  382.  Russell   on   Crimes  (9th   ed.),   p.   939, 

Illinois.  —  Starr    &  C.    Anno.    Stat,  citing  i  Hale  670,  3  Inst.  59,  and  i  East 

'(1896),  p.  1261,  par.  119;  Honselman  v,  P.  C,  c.  14,  §  2.     See   also  3  Ga.  Code 

People,  i68  111.  172.  {r895),  §  386,  denoun'cing  the  attempt 

Massachusetts.  —  Pub.    Stat.    (Supp.  to  commit  the  offense. 

1887,)  c.  436,  §  I.  Attempted  interoourte  with  oadaver  is 

New  York,  — Pen.  Code  N.  Y.,  §303.  prohibited  in  terms  in 

Ohio. — 2   Bates'   Anno.  Stat.   (1897),  Minnesota. — Stat.  (1894),  §  6554. 

§  7020-1.  New  York,  —  Pen.  Code,  §  303. 

Under  Ordinary  Statutes.  — Penetra-  2.  Chitty  refers  to  the  forms  in  Cro. 

tion  of  the  mouth  is  not  sodomy  within  C.   C.   (7th   ed.)  167,  and    in    Cro.  C. 

the  ordinary  statutes.     Rex  v.  Jacobs,  C.  (8th  ed.)  61;  and  advises  that  if  it 

R.  &  R.  C.  C.  331;  Prindle  v.  State,  31  be  apprehended   that   the  two  acts  to 

Tex.  Crim.  Rep.  551.  complete    the    capital    offense    cannot 

1.  Aesault  with  Intent  to  Commit.  —  In  be  proved,  the    indictment  should  be 

some  states  the  statutes,  in  terms,  de-  drawn  for  an  assault,  and  a  count  should 

nounce  an  assault  with  intent  to  com-  be  added  charging  the  defendant  with 

mit  this  offense.  soliciting  another  to  commit  buggery 

Arizona,  —  Pen.  Code  (1887),  §  342.  with  him.     2  Chit.  Cr.    L.   50,  note  f, 

•    Georgia.  — 3  Code  (1895),  §  386.  citing  i  East  P.  C.  437;  8,  9,  480. 

New  Mexico,  —  Comp,   Laws  (1897),  3.  AgeofthePenonAManlted. —  Chitty 

§  1353.  observes  that  the  precedent  in  Cro.  C. 

Pennsylvania.  —   Pepp.   &    L.    Dig.  C.  (7th  ed.)  167,  and  Stark.  387,  here 

{1894),  p.  1328,  §  603.  say,    ''an    infant  of    the    age  of   ten 

•    Ahode  Island,  —  Gen.   Laws  (1896),  c.  years,*'  but  that  this  is   unnecessary. 

477,  §  18.  2  Chit.  Cr.  L.  50,  note  d.     See  ij^fo  Cro. 

For  forms  in  prosecutions  for  assault  C.  C.  (8th  ed.)  6t. 
with  intent  to  commit  crimes,  generally, 
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liAXig^.  thea  and  thoro  being>,  did  make  an  aaeault^  iMbc  aen  intent,  tliat 
mo6t  horrid,  detestable,  and  aodomitical  arime  (aoaiong  ChristiaDs 
not  to  be  named),  oallad  buggery,^  with  the  said  /aim  Howard^ 
against  the  order  of  nature^  then  and  there  feloniousiy,  wickedly, 
and  devilishly,  to  commit  and  do,  to  tl\e  great  displeasure  of  Almighty 
God,.  t»  the  great  damage  of  the  ^2aA  John^Mawardy  and^  ajprtast  the 
peace  of  our  said  lord  Slaking,,  his  orown  and  dignity.' 

S.  SoUWtatton:  to  CommJit. 

Form  No.  6658. 
(Precedent  in  2  Chit.  Cr.  L.  50.)* 

{Commencing  as  in  Form  No,  66SS,  and  continuity  to*)   the  said 
Charles  Davidson^  being  a  person  of  a  most  wicked,  lewd,  and  aban- 

1.  Aotud  BMthig   and   Wounding. —    of   common  understanding  to  knov 
The  precedents  in  Cro.  C.  C.  (7th  ed.)    what  is  intended." 

167,  and   Stark.  387,  here  state,  "and  Maryland, — In   Davis    v.   State,  3 

him  the  said  J.  H.,  then  and  tdere  did.  Har.   «  J.   (Md.)  154,  the  indictment 

beat,  wound,  and  ill  treat,  so  that  his  charged  that  the  defendant  *'  not  har- 

life  was  greatly  despaired  of."     But  ing  the  fear  of  God  before  his  eyes, 

these  words  are  not  in  Cro.  C.  C.  (8th  but  being  moved  and  seduced  by  the 

ed.)  61,  and  it  is  better,  it  would  seem,  instigation  of  the  devil,  on,  etc.,  with 

to  omit  them  when  they  do  not  accord  force  and  arms,  at,  etc,  in  and  upon 

with  the  facts,     a  Chit.  Cr.  L.50,  note^  one  Walter  Chats,  a  youth  of  the  age 

2.  Deseriptio&  of  tha  Crime.  —  In  an  of  mneUen  years,,  in  the  peace  of  God 
indictment  for  an  assault  with,  in-  and  of  the  state  of  Maryland^  then  and 
tent  to  commit  sodomy,  or  buggery,  it  there  beings  did  make  an  assault,  and 
would  seem  that  as  the  crime  intended  him  the  said  Walter  Ckase^  then  and 
to  be  committed  is  only  an  aggrava-  there  did  beat,  wound,  and  ill  treat, 
tion  of  the  assault,  it  may  be  described  with  an  intent  that  most  horrid  and  de 
with  less  particularity  than  in  an  in-  testable  crime  (among  Christians  not 
dictment  for  the  crime  itself.  DaWs-cu  to  be  named)  called  sodomy,  with  him 
State,  3  Har.  &  J.  (Md.)  154.  the  said  Walter  Chase^  and  against  the 
.  8.  Addition  of  Count  for  OomBion  kt^  order  of  nature,  then  and  there  feioni- 
sault.  —  A  count  for  a  common  assault  ously,  wickedly,  and  devilishly,  to 
may  be  added.  2- Chit.  Cr.  L.  50,  note  commit  and  do,  to  the  great  displeas- 
/,  citing  a  note  to  Cro.  C.  C.  (7th  ed.)  ure  of  Almighty  God,  contrary  to  the 
167.  Act  of    Assembly,  in  such  case  made 

other  Frooedonti-^  Califarfda,  —  In  and  provided,  and  against  the  peace, 
People  V.  Williams,  59  Cal.  397,  the  government  and  dignity  of  the  state." 
indictment,  omitting  the  formal  parts,  This  indictment  contained  a  second 
charged  as  follows:  **  The  ssSAJchn  E,  count  in  all  respects  like  the  first  count, 
Williams  on  the  seventeenth  day  of  which  is  given  in  the  text,  except  that 
March^  A.  D.  eighteen  hundred  and  it  was  alleged  that  the  defendant's  in- 
eighty-one^  at  the  said  City  and  County  tent  was  **then  and  there  feloniously, 
of  San  Francisco^  did  wilfully  and  un-  etc.,  with  him  the  said  WcUter  Ckase^ 
lawfully  and  feloniously  make  an  a»-  against  the  order  of  nature  to  have  a 
sault  upon  Harry  George^  with  intent  venereal  affair,  and  with  him  the  said 
to  commit  in  and  upon  the  person  of  Walter  Chase^  that  sodomitical  detesta- 
the  said  Harry  George  the  infamous  ble  and  abominable  sin  (among  Chris- 
crime  against  nature,  contrary  to  the  tian»  not  to  be  named),  called  buggery, 
form,  force  and  effect  of  the  statute  in  then  and  there  feloniously,  etc.,  against 
such  case  made  and  provided,  and  the  order  of  nature  to  petpetiate  and 
against  the  peace,*'  etc.  commit." 

In  this*  case  the  court  said:  '*The  4w  SolieitatioBt.—^ The  mere  soliciting 

acts  constituting  the  offense  are  stated  another  to  the  commission  of  sodomy 

in  ordinary  and  concise  language,  and  has  been  treated  as  an  indictable  of- 

in  such  manner  as  to  enable  a  person  feoae.    i  Russell  on  Crimes  (9th  ed.),  p* 
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doned  miad  and  disposition,  and  wholly  lost  to  all  S6as«  ot  (lecency, 
morality,  and  religion,  and  devising,  and  intending  as  much  a&  in  him 
lay,  to  vitiate  and  corrupt  the  moj:iaia  of:  the  ^dA/fiMomicft  Bi^d^  and 
to  stir  up  and  excite  in  hi9  mind  filthy,  lewd,  and  unchaste  desires 
and  incHnatioas,  on  the  day  and  year  aforesaid,  at  the  pansh  afore- 
said,, in  the  county  aforesaid,  did  wickedly  and  unlawfully  solicit  and 
incite,  and  endeavor  to  persuade  the  said  AUxamUp  BirdXx^  permit 
and  suffer  hin^  the  said  Charles  Davidson^  then  and  there  feloniously 
and  wickedly  to  commit  and  do  that  detestable  and  abominable 
cirime  (among  Christians  not  to  be  namedY  called  buggery;,  with  the 
said  Alexander  Bird^  against  the  order  of  nature^  to  the  great  dis« 
pleasure  of  Almighty  God,  to  the  great  damage  of  the  said  Alexander 
Birdy  aad*  ^gain&t^  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

4.  Submission  to  Commission  of.^ 

Form  No.  6659. 

Court  of  General  Sessions  of  the  Gtty  and  County  of  ^ew  York, 

The  People  of  the  State  of  New  York 

against 
Alexander  Bird, 

The  grand  jury  of  the  city  and  county  of  New  York^  by  this  indict- 
ment, accuse  Alexander  Bird*  of  the  crime  of  submitting  to  the 
commission  of  the  detestable  and.  abominable  crime  against  nature^ 
in  and  upon  his  person,  committed  as  follows: 

The  said  Alexander  Bird,  on  the  sixteenth  day  oiAugusty  i8P7,  at  the 

939,  citin£^  2  Chit.  Cr.  L.  50,  as  contain-  tated  malice,  entice  (or  allure-  or 
ing  a  precedent  for  an  indictment  for  instigate  or  aid)  Robert  Smithy  the  said 
such  solicitation.  Chitty  framed  this  Robert  Smith  being  then  and  there  a 
indictment  on  the  principle  of  Rex  v,  person  under  the  age  of  twenty-one 
Higgins,  2  East  5,  2  Chit.  Cr.  L.  50,  years,  to  commit  masturbation,  con- 
note^, trary  to  the  form  of  the  statute  in  such 

Pennsylvania^  it  would  seem,  is  the  case  made  and  provided,  and  against 

only  state  in  which  statutes  in  terms  the  peace,"  etc. 

denounce  the  act  of  soliciting  another  1.  Suhznisiioii     to     oamal    knowledge 

to  permit  and  sufifer  the  act  of  sodomy,  againetthe  order  of  nature  is  denounced 

or  buggery,  to  be  committed  with  him,  in  terms  in  the  following  states: 

as  distinguished  from  an  assault  with  New  York,  —  Pen.  Code,  §  303. 

intent  to  commit  such  acts.     Pepp.  &  L.  North  Dakota, — Rev.   Codes  (1895), 

Dig.  (T894),  p.  1328,  §  603.  §  7186. 

Sntioement,  Allurement,  eto.,  to  Commit  Pennsylvania,  —  Pepp.     &     L.    Dig. 

Xastiirbation.  —  Burns'  Anno.  Stat.  Ind.  (1894),  p.   1327,   §  602,   in  terms    de- 

(1894),  §   2092,  provides  that  whoever  nounces  only  submission   to  the   act 

entices,  allures,  instigates,  or  aids,  any  when   committed    by  penetrating  the 

person   under  the  age  of  twenty-one  mouth,  but  the  statute  impliedly  covers 

years  to  commit  masturbation,  or  self-  submission  to  other  acts, 

pollution,  is  guilty  of  sodomy.  The  patient  orpeihio  may  be  indicted 

An   indictment    framed    under   this  as   well  as   the   perpetrator.     Reg.   v, 

statute,    omitting    the    formal    parts,  Allen,  13  Jur.  108,  2  Car.  &  K.  869,  61 

should  charge  as  follows:  *'that  on  the  E.  C.  L.  869,  i  Den.  C.  C.  364,  Temp. 

j8th  day  oi January^  1897,  and  in  the  &  M.  55.     See  also  Reg.  v,  Jellyman, 

county  of  Rush  and  State  of  Indiana^  8  C.  &  P.  604,  34.  E.  C.  L    547,  holding 

WUliank  A ,  Jones  did  unlawfully,  feloni-  that  the  pi^thic  ia  an  accomplice, 
ously,  purposely,  and   with   premedi- 
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dty  oi  If'ew  York^'  in  this'  couAty,  tii-d  unlaWiftilly,  and  feloniously, 
submit  and  consent- that  Chdrles  Dav'ids<m  ^\\om\6.  carnally  know  him, 
the  idivdi  Alexander  Bird,  QonXxvLTy  to  nature,  to  wit",  in  the  anus  of 
him,  the  said  Alexander  Bird,'  and  the  said  ChArles  Zfavidsan,  with  the 
consent  and  permission  aforesaid,  unlawfully  and  feloniously  given 
him  by  the  said  Alexander  Bird,  did  unlawfully  and  feloniously  know 
him  the  said  Alexander  Bird,  against  the -Order  of  nature,  t6  wit,  in  the 
anus,  which  submission  to  the  aforesaid  icarnal  knowledge, "contrary 
to  nature,  was  then  and  there  done  by  the  said  Alexdndtr  Bird^ 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  state  of  liT^ii/  York  and  their 
dignity: 

-         -  *  Daniel  Webster^  District  Attorney. 

UU  BESTIAUTT,      .        . 

1.  With  Baast.,^ 

■  • 

:   FonnNo.  6660. 

(Precedent  in  2  Chit.  Cr.  L.  49.)* 

{Commencement  as  in  Form  No.  ^655,  and  continuing  /^  *)  in  a  certain 
cowhouse  there,  with  [an  animal,  to  wit^  a  certain  black  cow,^  thexi  and 


1.  AnixNtl  or  Beait.  —  In  the  following 
states  the  statute  uses  the  word  **  ani- 
mal:" 
.  Arizona.  —  Pen,  Code  (1887),  S  480. 

California,^  Pen!  Code  (1897),  §  286. 

Montana,  —;  Pen.  Code  (1895),  tiL  9, 
p.  4,  §  496: 

JVew  Mexico.  —  Comp.  Laws  (1897),  § 

1352. 

iV>w  VorJh.  —  Pen.  Code,  §  303. 


JSTortA  Dakota.  —  Rev.  Codes  (1895),  §    a8i,  §  12. 


Nevada.  —  Gen.  Sut.  (1885).  \ 
4608. 

New  Jersey.  —  i  Gen;  Stat.  (1895).?. 
1057,  §  38. 

Oklahoma.  —  Stat.  (1893),  §  3i86. 

Oregon.  —  i  Hills'  Anno.  -Laws  (1892), 

§1874.  .  . 

Pennsylvania.  —  Pepp.  and  L.  Dig. 
(^894),  p.  1327,  §  602. 

Rhode  Island.  —  Gen.  Laws  (1896),  c 


7186. 

Utah.  —  2  Comp.  Laws  (1888),  §4509. 

Fi'r^m/fl.  — Code  (1887),  §  3793,  uses 
the  term  "  brute  animal." 

West  Virginia.  —  Code  (1891),  c.  149, 
§  12,  uses  the  term  "  brute  animal." 

In  the  following  states  the  statute 
uses  the  word  "  beast:  " 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§  I2I3- 

Georgia.  —  3  Code  (1895).  §  384. 

Indiana.  —  Burns.  Anno.  Stat.  (1894), 
§  2092. 

Louisiana.  — Voorhies*  Rev.  Laws 
(1884),  p.  132,.  §788. 

Massachusetts. — Pub.  Stat.  (1882),  c. 
207,  ^5  18. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  9292. 

Minnesota.  —  Stat.  (1894),  §  6554. 

Missouri,  —  Rev.  Stat.  (1889),  §  3796. 

Nebraska.  —  Comp.    Stat.    (1897), 
6920. 


South  Carolina. —Ctim.  Stat.  (1893), 

§  254- 

Tennessee.  ^  Code  (l896)»  §  6764. 

Wisconsin. — Sanb.    and    B.  Anno. 
Stat.  (1889),  §  4591. 

Wyoming.  ^  Rev.  Stat.  (1887),  §^»4* 

2.  Chitty  refers  to  the  forms  in  Cro. 
C.  A.  17,  and  in  Cro.  C.  C.  (8th  cd.)  86, 
2  Chit.  Cr.  L.  49,  note  a. 

3.  The  words  in  [  ]  are  inserted;  they 
are  not  found  in  the  precedent.  . 

4.  BeBoriptlon  of  Animal  as  Bitdu-^  |? 
Reg.  V.  Allen,  i  C.  &  K.  495,  47  ^*  : 
L.  495,  it  was  charged  that  the  defcna- 
aht   **  in  and   upon  a  certain  ani*"J^ 
called  a  bitch,  unlawfully,  and  ^^^r' 
edly,  did    lay    his    hands, "   with   !°* 
tent  feloniously  to  commit    besti***^? 
with  the  said  animal,  and  then  ^.^ 
there  unlawfully,    and   wickedly,   ~[ 
attempt  feloniously,  etc.,  to  knoW  'J* 

§    said  animal,  and  it  was  held  that  tat 
description  of  the  animal  was  sufficient, 
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there  being,  feloniously,  wickedly,  diabolically,  and  against  the  order 
of  nature,  had  a  certain  venereal  and  carnal  intercourse,  and  then 
and  there  feloniously,  wickedly,  diabolically,  and  against  the  order 
of  nature,  carnally  knew  the  said  cow;  and  then  and  there  feloniously, 
wickedly,  and  diabolically,  and  against  the  order  of  nature,  with  the 
said  cow,^  did  commit  and  perpetrate  that  detestable  {concluding  as  in 
Form  No.  6656). 

2.  With  Blrd.a 

Form  No.  6  6  6  z . 

{Commencing  as  in  Form  No.  6669^- and  continuing  to  *)of  the  detest- 
able and  abominable  crime  against  nature,  committed  as  follows: 

The  said  Alexander  Bird^  on  \\\t  first  day  of  January^  iS96y  at  the 
city  of  New  Yorky  in  said  county,  then  and  there  did,  with  force  and 
arms,  unlawfully,  and  feloniously,  and  against  the  order  of  nature, 
carnally  know  a  bird,  to  wit,  a  brown  turkey  hen^  in  the  anus  of  the 
said  brown  turkey  hen,  against  the  form  {concluding  as  in  Form  No. 
6659). 

although  the  females  of  foxes  and  some  unlawfully,  and  voluntarily  submit  to 

other  animals  are  called  bitches  as  well  carnal  knowledge  of  her  the  said  Fannie 

as  the  female  of  the  dog.  Smithy  being  had  in  the  genital  organs 

1.  The  words  **  with  the  said  cow/*  of  her  the  said  Fannie  Smithy  by  a  male 

which    appear  in   the  form  given   by  black  setter  dog^  named  BowzeVy  against 

Chitty,  are  omitted  in  Cro.  C.  A.  17,  2  the  peace,"  etc. 

Chit.  Cr.  L.  49,  note  b.  2.  Oamsl  Knowledge  of  Bird.  —  In  the 

Anotiiflr  Preoedent — Texas. —  In  Cross  following  states,  the  statutes  in  terms 

-v.  State,  17  Tex.  App.  477,  the  indict-  denounce  carnal  knowledge  of  any  bird 

ment,     omitting    the     formal      parts,  by  any  person: 

charged  that  the  defendant  "did  then  New  York. — Pen.  Code,  §  303. 

and  there  unlawfully  and  wilfully  com-  North  Dakota.  —  Rev.  Codes  (1895),- 

mit  with  a  mare,  same  being  a  beast,  §  7186. 

the  abominable  and  detestable   crime  XTiider   Ordinary   Stotnteti.  —  RusseU 

against  nature  by  then  and  there  having  says:     "  An  unnatural  connection  with 

carnal  connection  with  said  beast,  and  an  animal  of  the  fowl  kind  is  not  sodo- 

did  then  and  there  commit  the  crime  of  my,  a  fowl  not  coming  under  the  name 

sodomy  with  said  beast,"  etc.  '  beast ';  and  it  was  agreed  clearly  not 

Statutory  Form — Alabama, —  In  Crim.  to  be  sodomy  when  the  fowl  was  so 

Code  (1886),  p.  276,   will  be  found  a  small  that  its  private  parts  would  not 

statutory  indictment   for  this  offense,  admit  those  of  a  man,  and  were  torn 

By  a  Woman. —  See   list  of  statutes  away  in  the  attempt."    i  Russell  on 

•cited  supray   note  i,  p.   928.     The  in-  Crimes  (9lh  ed.),  p.  938,  citing  Rex  v. 

d^ictment,   omitting   the  formal  parts,  Mulreaty,  Hil.  T.  1812,  Ms.,  Bayley,  J. 

may  charge    that    **  the    said   Fannie  In  Reg.  v.  Brown,  24  Q.  B.  Div.  357, 

Smithy  on  theyfrj/day  oi January y  18^,  however,  it  was  held  that  it  is  a  crime 

at    the    town    of  Huntingtony    in    this  to  attempt  to  commit  an  unnatural  of- 

county,  did  then  and  there  feloniously,  fense  with  a  domestic  fowl. 
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L  IK  PREUMINART  PROCSKDIMOS,  930. 

IL  For  Offenses  Triable  in  Justices'  and  otieer  inferior 

Courts,  964. 

1.  Injustices*  Courts^  964. 

«.  In  Other  Inferior  Courts^  973. 

a.  Chairman  of  Board  of  TrtuteeSj  f  75. 

d.  City  Court y  974, 

e.  County  Courts  975. 
d.  Mayor* s  Courts  977. 
/.  MunicipcU  Courty  979, 
/.  Police  Courty  979. 

g.  Probate  Courts,  984. 

CBOSfrUBSFERENCBS. 

For  Forms  of  Criminal  Complaints  for  Particular  Offenses,^  eonsult  the 
Specific  Criminal  Titles  throughout  this  work. 

For  the  Formal  Parts  of  Indictments  in  the  various  furisduthns^  consult 
the  title  INDICTMENTS. 

For  the  Formal  Parts  of  Informations  in  the  various  Jmrts^tionSj  con- 
sult the  tUle  INFORMATIONS, 

JB00  also  the  GENERAL  INDEX  to  this  work. 

I.  IN  PRELIMINARY  PROCEEUNOS*^ 

Fonn  No.  6663.* 

The  State  of  Alabama^ ) 
Dale  County.  V 

Personally  appeared  before  me,  Abraham  Kenty  a  justice  of  the 


1.  Orimuml  eompliiniti  are  variously  inferior  court  acts  upon  th«  cofltplaiat, 

designated  as  '*  complaints,"  "affida~  affidavit,  or  information^  and  proceeds 

vits,"  or  "informations"  in  the  sut-  to  try  and  panish  the  oftendec.    For 

utes  of  the  various  states.    See  infra^  such  latter  proceedings  see  infra^  this 

forms  and  statutory  citations  appended  title.  Offenses,  Triable  fy  fustices  of  tie 

to  the  forms  in  this  article.  Feace  and  Other  Inferior  Courts, 

3.  Prelimhutf7  iiiiimnttHgi  f efer  to  the  For  fonna  relating  to  wasraats  of  ar- 

proceedings    before    justices    of    the  lest  issued  upon  criminal  complaints 

peace,   conservators  of  the  peace,  or  consult  the  title  Warrants  of  Arrest. 

like  magistrates,  for  the  examination  of  For  forms  relating  to  the  commit- 

persons  charged  with  crimes  and  the  ment  and  discharge  of  persons  arrested 

commitment  of  or  holding  to  bail  such  under  process    issued    upon  criminal 

persons  to  await  the  action  of  the  grand  complaints  consult  the  title  Commit- 

jury  or  to  be  otherwise  dealt  with  ac-  ment  and  Discharge,  vol.  4,  p.  926. 

cording  to  law  in  courts  of  competent  See  also  the  title  Bail  and  Recogni- 

jurisdiction.   These  proceedings  should  zance,  vol.  3,  p.  i. 

be     distinguished    from    proceedings  8.  Alabama,  —  Crim.  Code  (1886),  §§ 

^here  the  justice  of  the  peace  or  other  4255,  4256.    These  sections  apply  only 
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peace^  in  and  for  said  county,  one  RicfiardRoe^  who  being  duly  sworn, 
on  oath,  says  that  before  the  making  of  this  affidavit,  to  wit,  on  the 
UfirnddsLj  oi  January^  iS9Sj  in  said  county,  the  offense  of  ars(m  in  the 
first  degree  was  in  the  opinion  of  the  complainant  committed,  and 
that  one  John  Doe  is  guilty  of  the  said  commission  of  the  said  offense, 
against  the  peace  and  dignity  of  the  state  of  Alabama,^ 

RichardRoe.^ 
Subscribed  and  sworn  to  before  me  this  fiffh  day  oi  March,  i998. 

Abraham  Kent,  Justice  of  the  Feace. 

Form  No*  6663.^ 

Territory  of  Arizona^  plaintiff, 

against 

John  Doe,  defendant 

Territory  of  Arizona,  \ 
County  of  Gila.  )  **' 

Personally  appeared  before  me,'  Abraham  Kent,  a  justice  ef  the 
peace,  of  precinct,  county  of  Gila,  territory  of  Arizona^  this 

fifth  day  of  March,  iS98,  Richard  Roe,  of  Globe,  in  the  said  county  of 
Gilcty  who  being  duly  sworn  complains  and  says  [that  on  the  sesond 
day  of  March,  in  the  year  of  ou^  Lord  one  thousand  eight  hundred 
and  mnety-eight,  at  and  in  the  county  of  Gila  and  territory  of  Arizona^ 
one  John  Doe,  late  of  Globe  in  said  county  of  Gila  and  territory  of 
Arizona  aforesaid,  did  commit  the  crime  of  burglary  in  the  first  degree, 
and  that  said  John  Doe,  at  the  time  and  at  the  place  last  aforesaid 
committed  said  crime  in  the  manner  following,  to  wit:  the  saidy^'^fi 
Doe,  at  the  time  and  place  last  aforesaid  in  the  night-time  of  said 
day,  did  then  and  there  feloniously,  forcibly  and  burglariously  break 
and  enter  the  dwelling-house  and  building  of  one  Samuel  Shorty  there 

to  preUminary  proceedings  before  com-  manifest    from    the    complaint    that 

mitdng  magistrates,  and  not  to  crimi-  '*  Hattie  Patterson,"  who  verified  and 

nal  prosecutions  before  a  justice  of  the  subscribed    the    same,    was    identical 

peace  or  in  a  county  court.      Sale  v,  with  Hattie  Patison,  who  appeared  be- 

State,  68  Ala.  530.  fore  the  oflScer  and  made  it,  and  that 

"Wot  formal  parts  of  affidavits,  gener-  the  difference  in   the  spelling  of  the 

ally,  consult  the  title  Affidavits,  vol.  name  resulted  from  mere  clerical  mis- 

I,  p.  548  et  seq.  take,  the  error  is  immaterial.     Reeves 

Pteeedsnt  of  a  oomplaint  in  bastardy  v.  State,  (Ala.  1898)  23  So.  Rep.  28. 

proceedings  may  be  found  in  Form  No.  4.  AriMona,  —  Pen:  Code  (1887),  §  1258. 

3934.  Nevada,  —  Gen.  Stat,   (1885).  §  3985 

Techwtnal  aoonney  is  not  required  in  et  seq, 

preliminary  proceedings.       Brown   v.  New  Mexico,  —  Comp.    Laws    (1884}, 

State,  63  Ala.  97;  Rhodes  v.  King,  52  §  2448. 

Ala.  372.    Consult  these  cases  for  in-  For  tho  formal  parts  of  affidavits,  gen- 

stances  of  what  is  sufficient.  erally,   consult  the   dtle    Affidavits, 

1.  Xagistrmtat  before  whom  prelimi-  vol.  i.  p.  548. 

nary    proceedings    may    be    had    are  6.  Xagistratat  to  whom    complaints 

enumerated  in  the  statutes.    Ala.  Grim,  may  be  made  are  enumerated  in    the 

Code  (1886),  §  4680.  statute. 

8.  Hoed    not    oondudo  '*  against  the  Arizona.  —  Pen.  Code  (1887),  §  126a 

peace  and  dignity  of  the  state."  Thomas  Nevada. —  Gen.  Stat.  (1885),  %  3987. 

V.  State,  107  Ala.  61.  New  Mexico.  —  Comp.    Laws  (1884), 

S.  Tariaaoo  tn  KamM.  —  Where  it  was  §  2448. 
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situate,  with  intent  to  commit  grand  larceny,  and  did  then  and  there 
fieloniously  and  burglariously  steal,  take  and  carry  away  fifty  gallons 
of  sherry  wim^  the  personal  property  of  the  said  Samuel  Short,  and 
of  the  value  of  three  hundred  dollars^  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  territory  of  Arizona. 

Wherefore  complainant,  the  said  Richard  Roe ^  prays  that  a  warrant 
may  be  issued  for  the  arrest  and  apprehension  of  the  said  fohn  Doe, 
and  that  he  may  be  dealt  with  according  to  the  law. 

Richard  Roe.^ 

Subscribed  and  sworn  to  before  me  this  ^M  day  oi  March,  i8P5. 

Abraham  Kent,  Justice  of  the  Peace. 

(^Deposition  of  informant  or  prosecutor  annexed.)^ 


Form  No.  6664.* 

State  oi  Arkansas^      ) 

County  of  Pulaskiy    >  ss.    Affidavit  for  Warrant  of  Arrest. 

Big  RockTo'^n^hx^,] 

I,  Richard  Roe,  do  solemnly  swear  that  John  Doe,  in  said  county  of 
Pulaski,  did  on  the  second  da.y  oi  January,  iS98,  commit  the  crime  of 
rape,  and  pray  a  warrant  (rom  Abraham  Kent,  justice  of  the  peace  for 
said  county,  to  apprehend  and  bring  said  John  Doebeiore  said  justice, 
to  be  dealt  with  according  to  law. 

Richard  Roe, 

Sworn  to  and  subscribed  before  me  this  fifth  day  of  March,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Charging  Fart  of  Complaint.  —  The  witness,  tending  to  establish  the  com- 
matter  in  [  ]  is  what  is  called  the  charg-  mission  of  the  offense  and  the  guilt  of 
ing  part,  and  must  of   necessity  vary     the  defendant. 

according    to    the     particular    offense        Arizona, — Pen.  Code  (1887),  §  1270. 
sought  to  be  charged.     While  it  is  not        California.  — Pen.  Code  (1897),  ^811, 

alvvays  necessary  to  use  the  same  tech-  812. 

nicality   and    accuracy   in   a  criminal        /</aA<?.  —  Rev.  Stat.  {1887),  S  75i6. 
complaint  as  in  an  indictment  or  infor-        Nevada.  — Gen.  Stat.  (1885),  §  3988. 
mation,  it  is,   however,  a  safe  rule  to        Oregon.  —  Hill's  Anno.   Laws  (1892), 

do  so.     For  the  charging  part  of  an  in-  §  1549. 

dictment  or  infor^nation  for  any  par-        Information  and  belief  may  support 

ticular  offense  consult  the  titles  treating  the  deposition  where  the  acts  and  cir- 

of  that  offense,  such  as  Abandonment  cumstances  on  which  the  complaint  is 

OF  Children;  Abduction  of  Women;  founded  are  given.  People  v.  Mcintosh, 

Abortion;  Affray;  Arson  and  Burn-  (Supreme  Ct.)  5  N.  Y.  Crim.  Rep.  38. 
ING;    Assault;     Badges,     etc;     Bar-        4.  Arkansas.   —   Sand.    &    H.    Dig. 

ratry;  Bigamy,  etc,  (1894.),  §  1963,   makes  it  the  duty  of  a 

2.  Signatore  by  mark  on  the  part  of  magistrate  to  issue  a  warrant  upon  in- 
the  complainant  without  attestation  by  formation  given  him  '*on  oath,"charg- 
a  subscribing  witness  is  sufficient  ing  some  person  with  the  commission 
where  the  certificate  of  the  committing  of  a  public  offense.  When  the  affidavit 
magistrate  is  to  the  effect  that  it  was  is  made  and  the  accused  arrested,  the 
subscribed  and  sworn  to  by  the  com-  affidavit  is  functus  officio.  It  is  not  de- 
plainant.  State  v.  Depoister,  21  Nev.  murrable  Martin  v.  State,  46  Ark.  38. 
107.  For  the  formal  parta  of  affidavits,  gen- 

8.  Thia  deposition  matt  let  forth  the  erally,  consult  the  title  Affidavits,  vol. 
facts  stated  by  the  prosecutor  and  his    i,  p.  548. 
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Fonn  No.  6665.^ 
The  People  of  the  state  of  Calif orma\  Complaint  ior  Burglary  in  the 

State  of  California^  \ 
Marin  County.         )  ^^• 

Before  me,  Abraham  Keni^  a  justice  oi  the  peace  ^  within  and  for  the 
county  of  Marin  in  the  state  of  California^  \ki\s,  fifth  day  of  March^ 
iS9S,  personally  appeared  one  Richard  Roe^  who  being  first  duly- 
sworn  on  oath  says  {continuing  and  concluding  as  in  Form  No,  6663)^ 


Form  No.  6666.* 


State  of  Colorado^     . 
County  of  Dolores.  )  ^  * 

The  complaint  and  information  of  Richard Roe^  made  before  Abrc^ 
ham  Kenty  Esq.,  one  of  the  justices  of  the  peace*  in  and  for  the  said 
county,  on  fifth  day  of  March^  a.  d.  i8P^,  being  duly  sworn  on  oath, 
says  that  {continuing  and  concluding  as  in  Form  No.  666S). 

Form  No.  6667.* 

To   Abraham  Kent^   Esq.,  a  justice   of  the  peace*  for  Hartford 

1,  California.  —  Pen.    Code     (1897),  fore  a  justice  of  the  peace.     People  v. 

§  806.  Le  Roy,  65  Cal.  613.  although  filed  in  a 

For  the  formal  pirtt  of  affidavits,  gen-  police  court, 

erally,  consult  the  title  Affidavits,  vol.  Distriot  JodgM,  prior  to  the  abolition 

I,  p.  548.  of  the  district  courts,  were  held  to  be 

For  the  inffloienoy  of  the  oomplaint  un-  magistrates  vested   with    authority  to 

der  criminal  proceedings  see  People  v.  hold  accused  persons  to  answer  crimi- 

Smith,  I   Cal.  9;  People  v.  Velarde,  59  nal  charges.     Ex  p.   Granice,   51  Cal. 

Cal.  457;   Ex  p.  Dimmig,  74  Cal.  164;  375;  Ex  p.  Walsh,  39  Cal.  705. 

People  z/  Staples,  91  Cal.  23.     Acorn-  Heed  not  oonolTide  "  against  the  form  of 

plaint  positive  and  direct  in  its    alle-  the  statute."     Exp.  Mansfield,  106  Cal. 

gat  ion     of   every     fact    necessary    to  400. 

support   the  charge  laid  is  a  sufficient  3.  Colorado. — Mills' Anno.  Stat.  (1891), 

deposition  within  the  meaning  of  Cal.  §§  1482-1484. 

Pen.    Code,  §  811  et   seq.     People    v.  For  formal  parte  of  affidavits,  generally* 

Staples,  91   Cal.  23,  distinguishing  Ex  consult  the  title  Affidavits,  vol.  i,  p. 

/.  Dimmig,  74  Cal.  164.  548. 

A  mere  ailLdavit  in  the  form  of  an  in-  Amendment  of  oomplaint  in  preliminary 

formation,  which  only  contains  an  ex-  proceedings  may  be  made.     People  v. 

pression  of  opinion  of  the  affiant  that  a  Mellor,  2  Colo.  708. 

certain  person  is  guilty  of  a  crime,  and  4.  Xagistrates  to  whom  complaint  and 

which  contains  no  evidence  and  is  fol-  information  made  be  made  are  enume- 

lowed  by  no  deposition  stating  any  fact  rated  in  the  statute.     Mills'  Anno.  Stat, 

tending  to    show    guilt,  is  insufficient  Colo.  (1891),  §  1482. 

as  a  criminal  complaint  upon  which  to  6.  Connecticut.  — Gen.  Stat.  (1888),  §§ 

issue  a  warrant  of  arrest.     Ex p.  Dim  693,  694;  Laws  (1895),  p.  466. 

mig,  74  Cal.  164,  where  the  complaint  in  For  examplee  of  the  oharging  port  in  a 

question  is  set  out  in  full.  Connecticut  complaint  see  Forms  Nos. 

8.  Xagistratet  to  whom  the  complaint  2411,  3935,  3936,  3951,  3963,  3967. 

may  be  made  are  enumerated  in  the  6.  To  Whom  Xaide.  —  To   the  court 

Statute.     Cal.  Pen.  Code  (1897),  §808.  having  cognizance  of  the  offense  or  to 

The  complaint  may  be  sworn  to  be-  some  justice  of  the  peace  in  the  towa 
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county,  in  said  town.  Comes  Richard  Roe^  a  grand  juror^  in  and  for 
said  town  of  Hartford^  and  on  his  oath  of  office  complaint  and 
information  makes,  that  at  said  town  of  Hartford^  on  the  tenth  day 
of  Marchy  i8P^,  John  Doe^  of  the  town  oi  Hartford  in  said  county 
(^Here  state  the  facts  constituting  theoffense)^^  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  and  against  the  peace. 
Wherefore,  the  grand  juror  aforesaid  prays  process,  and  that  the  said 
John  Doe  may  be  arrested  and  e^L^jnined  touching  the  allegations 
contained  in  this  complaint  and  be  thereon  dealt  with  according  to 
Igw.^ 

Dated  at  Hartford  this  tenth  day  of  Marchy  a.  d.  i8P5. 

Richard  RoCy  Grand  Juror. 

Form  No.  6668.^ 

fitate  of  DdawarCy  ^ 
Kent  County.  }  ^^• 

Be  it  remembered  that  on  \^\%  fifth  day  xAMorchy  a.  d.  i8W,  per- 
sonally came  befare  me,  Abraham  Rent,  a  justice  of  the  peace  within 
and  for  the  county  of  Renty  state  of  DelawarCy  Richard  RoCy  of  Dover 
in  said  county,  who,  being  by  me  duly  sworn  according  to  law,  deposes 
and  says  {continuing  and  concluding  as  in  Form  No,  666Sy 

Form  No.  6669.* 

District  of  Columbiay  to  wit: 

On  thi3  fifth  day  of  Marchy  a.  d.  one  thousand  eight  hundred  and 

where   the    offense    iirftf    committed,  mitted,  the  jusdee  shall  carefully  ex- 

-  Conn.  Gen.  StaL  ([888),  %  88.  amine  the  complainant,   on    oath   or 

1.  By  Whom  Xade. —  The  grand  jurors  affirmation,  and  if  he  considers  Uiere  is 

of  the  several  towns  shall  make  due  probable  ground  for  the  accusation  he 

complaint    of  all    crimes  and   misde-  shall  issue  his  warrant, 

meanors  that  shall  come  to  their  knowl-  Where  an  offense  is  of  an  aggravated 

edge  except  in  towns  where  by  law  nature,  or  not  within  the  limit  of  the 

■  those  duties  are  involved  upon  other  justice's  jurisdictibn,  the  accused  shall 

officers  exclusively.      Conn.  Gen.  Stat,  be  committed   or  bound  over  to  the 

(i888),  §  88.  proper  court.     Del.  Rev.  Stat.  (1893),  p. 

Grand  jurors  may  complain  of  viola-  732,  §§  8,  12. 

tion  of  town  and  borough  by-laws  and  For  fonnal  pirtt  of  affidavits,  gener- 

regulations  to  a  justice  of  the' peace  of  ally,  consult  the  title  Affidavits,  vol. 

the  town.  Conn.  Gen.  Stat.  (1S88),  §  89.  i,  p.  548. 

8.  CSiarging  port    of  complaint,   see  6.  District     of    Columbia,  —  Comp. 

supra,  note  I,  p.  932,  Stat.  (1894),  p.  310,  §  9,  providing  that 

3.  Heed  not  oonclude  **  against  the  any  justice  of  the  peace  may,  on  corn- 
peace  and  dignity  of  the  state.*'  State  plaint  under  oath,  issue  a  warrant  re- 
V.  Miller,  24  Conn.  519;  State  v.  turnable  to  the  police  court  against 
Holmes,  28  Conn.  231.  persons  accused  of  crimes  committed 

"  Contrary  to  the  form  of  the  statute  *'  in  the  district.     Section  8,  however, 

is  not  fatal  to  the  validity  of  the  grand  provides  that  justices  of  the  peace  shall 

juror's     complaint,     even    though    it  not    exercise    any    jurisdiction    over 

charges  a  common-law  offense.    Snite  crimes  and  offenses,  either  for  exam- 

V,  Holmes,  28  Conn.  231.  ination  to  commit  or  hold  to  bail  or  fot 

4.  Delaware,  —  Rev.  Stat.  (1893),   p.  final  judgment 

734,  §  16,  providing  that  when  com-  For  formal  parti  of  affdavits,  gener- 
plaint  is  made  in  due  form  to  a  justice,  ally,  consult  the  dtle  Affidavits,  vol. 
alleging  that  an  offense  has  been  com-     i,  p.  548. 
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nineiy-eighi^  personally  came  before  me,  Abraham  Ktni^  a  justice  of 
peaoe  in  and  for  the  District  of  Columbia^  one  Richard  Roe^  who,  being 
dul^  sworn  accordinig  to  4$^w,  doth  declare  and  sa^  tkat^  on  the  record 
day  of  January y  a.  d.  i8P^,  in  the  district  aforesaid,  John  Doe  did 
{Here  staie  facts  constituting  the  offense),^  against  the  form  o^  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and  gov- 
ernment of  the  United  States. 

Richard  Roe, 
Sworn  to  and  Subscribed  thejlfth  day  oi March,  iS98^ 

Abraham  RIent,  J.  P.     (ssal) 

(Fl*.  Rev.Stiat.'(i8^a),  p.  S95.) 

State  of  Florida, 
Marion  County, 
s  First  District. 

Before  the  subscriber,  a  justice  of  the  peace^  in  and  for  said  county, 
personally  came  Richard  Roe,  who  being  duly  sworn  says,  that  one 
John  Doe,  on  the  second  day  of  March,  a.  d.  i%98,  in  the  county  and 
district  aforesaid  (Here  designate  the  nature  of  the  offense,  and  describe 
the  circumsiaTues  of  its  commission  cu  particularly  as  -can  be  done.  )^ 

Richard  Roe, 
Sworn  to  and  subscribed  before  me  this^M  day  of  March,  iS9S. 

Abraham  Kent,  Justice  of  the  Peace. 

*  Form  No.  6671.* 

(3  Ga.  Code  (1895),  p.  884.) 

Georgia,  Bibb  (jovxiX,y ,^ 

Personally  came  Richard  Roe,  who  on  oath  salth  that  to  the  best  of 
his  knowledge  and  \i^\^V  John  Doe  did,  on  the  second  Az^y  of  March, 
in  the  year  1^8,  in  the  county  aforesaid,  commit  the  offense  of  per- 
juryf  and  this  deponent   makes  this  affidavit  that  a  warrant  may 

L  Oiaxflag  ptrt   of   complaint,  see  6.  OMcaty  in  which  the  offense  was 

supra^  note  i,  p.  93d.  committed  must  be  stated.    3  Ga.  Code 

8.  Florida,  —  Rev.  Stat.  (1892),  §  2870.  (1895),  §  883. 

For  forms  of  complaint  in  this  state  see  7.  To  ths  Best  of  Afflant'i  Knowledge 

Forms  Nos.  2412,  3937.  aadBslief. —  It  is  only  necessary  that 

Forfimnalpirtsof  affidavits,  generally,  the  offense  be  charged  to  the  best  of 

consult  the  title  Affidavits,  vol.  i,  p.  affiant's  knowledge  and  belief.  Thomas 

548.  V.  State,  91  Ga.  204. 

8.  Xagiitratat    before    whom    such  8.  Tht  ofRBnse    committed    must    be 

complaints  may  be  brought  are  enu-  stated.     3  Ga.  Code  (1895),  §  883. 

merated  in  the  statute.     Fla.  Rev.  Stat.  The  affidavit  need  not  be  more  par- 

(1892),  §  2869.  ticular  or  specific  than  is  necessary  to 

4.  Consult  Fla.  Rev.  Stat.  (1892),  g  uphold  a  warrant.     Dickson  v.  State, 

1871.  62  Ga.  583. 

Ghargiag  part  of  complaint,  see  jm^a,  In  Ray  v.  State,  15  Ga.  231,  the  affi- 

Bote  I,  p.  932.  davit  is  set  out  as  follows: 

.    6.  Georgia,  —  3  Code  (1895),  §  883  ei  *'  Georgia^  Houston  county: 

seq.  Before  me,  Wm.  S,  Moore,  a  Justice 

Vor  farmal  parts  of  affidavits,  gener-  of   the  Peace,   personally    came  /esse 

ally,  consult  the  title  Affidavits,  vol.  Cooper,  of  said  county,  who  being  duly 

h  P'  548*  sworn,  saith  on  oath,  that  on  rXi^  fifth 
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issue  for  his  arrest.^ 

Richard  Roe. 
Sworn  to  and  subscribed  before  me  \AxiS  fifth  day  of  March^  iS9S. 

Abraham  Kent,  J.  P.*    , 

Form  No.  6673.* 

The  State  ^/ /^,  plaintiff,*  |  Complaint  for  Burglary  in  the  First 

>;iiiZ><v,  defendant.*        )  Degree. 

Personally  appeared  before  me,  Abraham  Kent^  a  justice  of  the 
peace^  within  and  for  the  Blank  precinct,  county  of  Shoshone^  state  of 
IdahOy  this  fifth  day  oi  March^  iS98,  Richard  Roe^  of  Murray^  in  the 
countv  of  Shoshone  aforesaid,  who  being  duly  sworn  complains  and 
saf6  (continuing  and  concluding  as  in  Form  No,  666S), 

FonnNo.  6673.* 

State  of  Illinois^  )  The    complaint    and   information  of  Richard 

Green  County.     )      *    Roe  of  Carrollton  in  said  county,  made  before 

day  of  February^  eighteen  hundred  and  A  JndM  of  thA  eountj  oovrt  has  the 

fi/ty-three^  at  Perry  in  said  county  of  power  of  a  justice  of  the  peace  to  issue 

Houston^   George   \V,  Ray^  Jr,^  of  said  a  warrant,  upon  affidavit  made  before 

county,   did    make   a  violent    assault  him,  and  of   making  preliminary  ex- 

upon  the  person  of  William  F,  Taylor^  aminations  thereunder,   and   commit- 

of   said  county,  with  a  wooden  board  ting  or  binding  over  the  accused  to 

or  piece  of  plank,  which  he,  the  said  the  proper  court,  the  affidavit  being  in 

iJ^'^^rjf^  ^.,  in  his  hands  then  and  there,  the    form    prescribed   in   3  Ga.  Code 

had  and  held,  feloniously,  wilfully  and  (1895),  §  8S4. 

maliciously,  did  strike  and  inflict  divers  S.  Idaho.  —  Rev.  Stat.  (1887),  §  75^9 
heavy  blows,  upon  the  arm  and  head  et  seq.^  being  identical  with  the  pro- 
of him,  the  said  William  F,  Taylor^  visions  of  the  California  Penal  Code, 
giving  to  the  said  William  F,  then  and  See  Form  No.  6665,  supra,  and  notes 
there  with  the  board  or  piece  of  plank  thereto. 

aforesaid,  upon  his  head  aforesaid,  one  For  fbrmal  parti  of  affidavits,  gener- 

or  more    mortal    wounds,    of    which  ally,  consult  the  title  Affidavits,  vol. 

said  striking  and  blows  aforesaid,  the  i,  p.  548. 

said  Wm,  F,  Taylor  did  soon  after  die.  4.  In  tho  namo  of  tho  itate  of  ^^  ^' 

his  the  method  of  prosecuting  criminal  ac- 

fesse  X    Cooper,  tions.     Idaho  Rev.  Stat.  (1887),  §  7353- 

mark  5.  "]>efendaat"  is  the  designation  of 

Sworn  to  and  subscribed  before  me,  person  prosecuted.    Idaho  Kev.  Stat. 

Feb,  8th,  iSjj.  (1887),  §  7354. 

Wm.  S,  Moore,  J.  P."  6.  lUgiitratM  before  whom  complaint 

A  more  verbal  inaoonracy  will  not  vi-  may  be  made  are  enumerated  in  I<laho 

tiate  an  affidavit  where  the  meaning  is  Rev.  Stat.  (1887),  §  751 1. 

clear.     Dickson  v.  State,  62  Ga.  583.  7.  Illinois. — Starr  &  C.  Anno.  Stat 

1.  Hood    not    oonolndo   **  contrary   to  (1896),  p.  1376,  par.  529. 

the  form  of  the  statute."     Downing  v.  Complaint  nnder  oath  is  necessary  ^^ 

State,  66  Ga.  160.  the    issuance  of    the    warrant  unless 

8.  Atteotation.  —  An  affidavit  neither  the  offense  had  been  committed^/''' 

attested  by  an  officer  authorized  to  ad-  visum.     Rafferty  v.  People,  69  III-  i^^* 

minister  oaths  nor  sworn   to  in  open  For  formal  parts  of  affidavits,  g^^^^' 

court  is  void.     Scroggins  v.   State,   55  ally,  consult  the  title  Affidavits,  '°'' 

Ga.  380.  I,  p.  548. 

.  Xaglstratat  who  may  issue  warrants  For  examploi  of  criminal  compl&IJIf 

of.  arrest  are  enumerated  in  the  statute,  in  Illinois  see  Forms  Nos.  2413, 

3  Ga.  Code  (1895),  §  882.  4891. 
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Abraham  Kent^  Esq.,  one  of  the  justices  of  the  peace  ^  in  and  for  said 
county,  on  the  tenth  day  of  March^  i8P^,  who  being  duly  sworn, 
upon  his  oath  says,  that  yi7A«2>^7^*  of  Carrollton  in  the  said  county,* 
on  the  fifth  day  oiMarch^  i8P5**  did  {Here  give  a  statement  of  the 
offense  charged  as  being  committed  in  words^  figures  and  language  accord- 
it^  to  the  forms  under  the  particular  titles\^  ^n^  that  the  said  Richard 
Roe  has  just  and  reasonable  grounds  to  believe,  and  does  believe,  the 
said  John  Doe  charged  as  aforesaid  to  be  guilty  thereof  as  herein  set 
forth.^  He  therefore  prays  that  the  said  John  Doe  may  be  arrested 
and  dealt  with  according  to  law. 

Richard  Roe, 
Subscribed  and  sworn  to  before  me  this  the  thirteenth  day  of  Marchy 
A.  D.  iZ96. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  6674.* 
(Homer's  Ind.  Sut  (1896),  §  1626.) 

State  of  Indiana^  I  ss  • 
County  of  Posey,  \     ' 

1,  XagistratM  who  may  issue  war-  committed  the  offense  must  be  stated, 
rants  of  arrest  are  enumerated  in  the  Starr  &  C.  Anno.  Stat.  III.  (1896),  p. 
statute,      Siarr  &  C.  Anno.   Stat.    111.     1376,  par  529. 

(1896),  p.  1376,  t^  528.  Under  a  former  and  similar  statute  it 

2.  11  th»  name  of  the  dsfsndaat  is  un-  was  held  that  the  affidavit  must  state 
known  to  the  complainant  or  judge  or  that  the  accused  committed  the  offense, 
justice  of  the  peace,  he  may  be  desig-  and  that  the  prosecuting  witness 
nated  by  any  name,  description  or  suspects  or  has  good  reason  to  suspect 
circumstances  by  which  he  can  be  that  the  accused  is  guilty  of  such 
identified  with  reasonable  certainty,  and  offense.  Housh  v.  People,  75  III.  487. 
if  on  arrest  he  refuses  to  disclose  his  7.  Indiana,  —  Horner's  Stat.  (1896),  % 
true  name   he  may  be  tried  and  con-  1625. 

victed  by  the   name   used   in  the  war-  Forfonnal  parts  of  affidavits,  gener* 

rant.     Starr  &C.  Anno.  Stat.  111.(1896),  ally,  consult  the  title  Affidavits,  vol, 

p.   1377.    par.    531;  Willis    v.    People,  i,  p.  548. 

3  111.  399.  As  to>snilleiene7  of  affldaTit,  see  State 

8.  i\k9  oonntj  in  which  the  crime  was  v.  Gachenheimer,  30  Ind.  63. 

committed  should  be  alleged.     People  For  ozamplos  of  complaints  in  Indiana 

V.  Higgins.  15  111.  no;  Noe  v.  People,  see  Forms  Nos.  2416,  3938. 

39  111.  96.     But  the  particular  town  or  See  also  State  v.  Cleveland,  etc.,  R. 

locality  need  not  be  alleged.     People  v,  Co.,  137  Ind.  75,  for  an  illustration  of 

Higgins,  15  III.  no.  an  affidavit  which  was  held   to  have 

If  the  name  of  the  county  is  stated  in  been     properly     quashed    for     insuf- 

the  margin,  but  omitted  in  the  com-  ficiency. 

plaint  itself,  verdict  will  cure  the  de-  8.  Venue. —  In    a    criminal     action, 

feet.     Nichols  v.    People,   40   III.  395;  based  on   an  affidavit  of  information, 

Hanrahan  v.  People,  91  III.  142.  the  affidavit  sufficiently  lays  the  venue, 

**  In  the  oonntj  aforoMid  "  is  sufficient  where  the  caption  shows  the  venue  to 

without    repeating    the   name    of  the  be  in  Perry  county,  in  the  state  of  In- 

county.     Noe  v.  People,  39  111.  96.  diana,  while  in  the  body  of  the  affidavit 

4.   Tho  day  of  the   month    must    be  it  is  charged  that  the  offense  was  com* 

stated.     Whitesides  v.   People,  Breese  mitted  "  at  said  county."     Hawkins  v. 

(111.)  21.  State,  136  Ind.  630. 

6.  Gharging    part  of    complaint,  see  The  affidavit  must  name   with  cer> 

supra,  note  I,  p.  932.  tainty  the  county  and   state  in  which 

6.  That   the  oomplalnant  has  Jnst  and  the  offense  was  committed.     State  v. 

raatonable  grounds  to  belioTO  such  person  Beebe,  83  Ind.  172. 
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JikhardJti>£^^imeBX%{p^tijfirinsy^s  the  case  maf  be)  that  on  or 
about  the  tenik  day  of  Mcmck,  i  W6^  at  said  ooanty,  Jckn  Doef  as  affiant 
verily  believes,*-  \Hert  state  the  ofettsey^ 

Ruhard  Roe, 

Subscribed  aod  sworft  to  before  me  on  tbis  the  tltvemih  day  of 
Mareh,  iB96,^ 

Ponn  Ko.  6675. 

llMtitll«fQM«etionaadtliA]kaiii0ofthe  In  Hosea  v.  State,  47  Ind.  180,  the 

«attt  to  wiiick  k  is  |»resefitied  it  aot  }atM  wjls  la  liiis  Cmu:    "Subscribed 

necessary  in  an  affidavit  in  a  criminal  and  sworn  to  this  tAird  danf  of  StpUm- 

prosecution,  although  the  indictmenx or  -btr,    187^.    A,  S,   Burr^  J.   P." — and 

information   must    contain   the   same,  was  held  to  be  sufficient. 

Hawkins  v.  State,  136  Ind.  630.  In  Brooster  v.  State,  15  Ind.  190,  the 

1.  Affiant's  name  need  not  appear  in  affidavit  upon  which   the   information 

the  body  or  commencement  of  the  affi-  was  based  purported  to  have  been  made 

davit  when  it  appears  that  affiaataigned  Sn  the  cpuwcy  in  which  the  case  was 

the  same  and    that  he  was   properly  tried  below  before  one  who  signed  his 

sworn.     Beller  v.  State,  90  Ind.  448.  name  as  "'  J,  C.  Applegate  *    without 

8.  ]>efSuidant*s   Hams.  —  In    Levy    v.  designating  his  office.     Upon  motion 

State,    6    Ind.    281,     the    information  to  quash,  it  was  held  that  the  court  be- 

chaj-ged  the-de/eodaai  by  hiseanuuatt,  low  oiina  be  presmned  to  have  been 

allegiag  his  chnstiao  oame  to  be  ua-  fully  advised  that  J.  C.  Applegate  was 

known.     On  motion  to  qfiash,  it  was  anthorixed  to  administer  oaths, 

held  tlttt  defeodaot  was   sufficieatly  The  word  "  elark "  attached  to  the  sig- 

ideattfied.  aatare  of  nhe  attesting  officer  will  be 

5.  WLmJU  on  infcnaaHnfB  aad  Mitf  oMiy  presamed  to  indicate  the  official  desig- 
be  sufficient.  State  v,  Buxton,  31  lad.  nation  of  the  derk  of  the  circuit  court. 
67;  Dcveny  v.  State,  47  Ifid.  flo8;  Stafte  Hipes  v.  Stats,  73  lad.  39;  Mountjoy  v. 
V,  Ellison,  14  lad.  380;  Franklin  9.  State,  78  Ind.  172;  Cfaoen  v.  Sute,  85 
State,   85  Ind.  ^;  Toopa  v.  State,  90  Ind.  309. 

Ind.  13.  SolbM  a  Hotery,  -^  May  be  sworn  to 

4.  Charging   part  of  complaint,  see  before   a    notary    public     Hunter  a. 

supru^  note  i^  p.  95s.  State,  102  Ind.  428. 

Vaiiaaet  as  to  dattt  batwaea  the  ail^  T.  BoaL  —  If  an  affidavit,  made  before 

davit  and  information,  held  to  be  fatal,  a  police  judge,  has  no  seal  attached  to 

is  discussed  ia  Dyer  »•  State,  8s  Ind.  the  jurat,    such   omission,  even   if  re- 

525.     Variance  relating  to  dates,  held  quired,  wiH  not  constitute  a  ground  for 

to  be  immaterial  as  not  prejudicing  arrest    of    judgmenL      Rosenstein   a. 

the  substantial   rights  of  the  defend*  State,   9   Ind.  App.    390;  Mountjoy  v. 

ant,  is  discussed  in  Trout  v.  State,  107  State,  78  Ind.  172. 

Ind.  578;  also  in  Rubush  v.  State,  lis  For  the  effect  of  the  omission  of  the 

Jnd.  107.  seal  of  the  notary  at  the  time  of  uking 

ft.  The  jurat  would  not  be  invalid  if  the  affidavit  and    attaching  the  same 

no  date   whatever  was  written   in  it,  after  a  motion  in    arrest  is  made,  see 

where   the  officer's  act  is  sufficiently  Miller  v.  State,  122  Ind.  355. 

authenticated  by  the  certificate  on  per-  A doftathrs  affidavit  vitiatas  the  hilbnaa- 

formance  of  the  same.     Ross  v.  State,  tion  based  thereon.     State  v.  Beebe,  83 

9  Ind.  App.  35.    In  this  case  the  year  Ind.  171;  Strader  v.  State,  92  Ind.  376; 

in  which  the  affidavit  was  subscribed  Brunson  v.  State,  97  Ind.  95;  Engle  9. 

andsworn  toisgiven  as  **  189-."    Such  State,  97  Ind.  122;  State  v.  Downs,  7 

omission  was  clearly  a  clerical  error  Ind.  237. 

which  the  judge  might  have  corrected  S.  /<?««.  — Code  (1897),    §5182,  pro- 

any  time  during  the  trial.  viding  that  a  complaint  in  preliminary 

6.  Xade  boforo  a  Jastioo  of  the  peaoo,  proceedings  before  a  magistrate  mav  be 
his  official  character  may  be  sufficiently  substantially  in  the  form  as  in  criminal 
designated  by  the  abbreviations  *'/.  actions  triable  before  a  justice  of  the 
P.'*    Hawkins  v.  state,  136  Ind.  630.  peace.     In  section  5578,  the  form  of  the 
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6676.  CRIMINAL  COMPLAINTS.  8676. 

(Iowa  Code  (i«97).  %  557W 

[State  of  lawcL,         J  cc  la 
Harrison  County.*  S     ^^ 

The  StaU  of  Iowa     \ 

against  K'BtioTtlvs^t^  Abraham Kent,'^ 

JohnDoe^  defendant.*  J 

The  defendant  is  accused  of  the  crime  (^Here  name  the  offense^  for 
that  the  defendant  on  the  tenth  day  of  March^  a.  d.  iZ96y  at  the 
{Here  name  the  cttyy  town  or  township)  in  the  county  aforesaid  {Here 
state  the  etct  or  omission  constituting  the  offense  as  in  the  indietmentY  [con- 
trary to  the  statute  in  such  case  made  and  provided  and  agamst  the 
peace  and  dignity  of  the  state  oilowa. 

Richard  Roe, 
Subscribed  by  the  above  named  Richard  Roe  in  my  presence  and 
sworn  to  before  me  this  the  eleventh  day  of  March,  a.  d.  i8P^. 

Abraham  Kent,  ]MsiiQi^  of  the  Peace. ]^ 


Form  No.  6676/ 

State  of  Kansas, 
Cowley  County. 

Richard  Roe,  being  duly  sworn,  on  oath  says  that  on  the  second  Ascy 
of  March,  a.  d.  iZ98,  in  the  county  of  Cowley  and  state  of  Kansas^ 


iss. 


information    in  actions  triable  before  gnage,  and  the  time  and  place  of  the 

justices  of  the  peace  is  given  as  set  out  commission  of  the  offense,  as  near  as 

In  the  text  in    rorm  No.  6675,    except  may  be,  must  be  stated.     Iowa  Code 

the  words  and  figures  in  [  J.  ^'^7^*  S  5577- 

For  szample  of  complaint  m  bastardy  The    facts    const! tudng    the  offense 

proceedings  in  this  state  see  Form  No.  should  be  stated  with  as  great  precision 

3950.  as  in  an  indictment.    State  v,  Bitman, 

Forlbrmal  parts  of  affidavits,  gener-  13  Iowa  485;  State  v.  Allen,   32  Iowa 

ally,  consult  the  title  Affidavits,  toI.  49i;Sute  v.  Butcher,  79  Iowa  1x0. 

1,  p.  548.  Merely  stating  the  offense  charged, 

A  pdloe  offloer  may  make  the  com-  though  in  the  language  of  the  statute 

plaint.     Santo  v.  State,  2  Iowa  165.  itself,  is  insufficient.    State  v.  Butcher, 

Thstcrm  " maglstiftte *'  includes  any  79  Iowa  iia 

judge  of  a  superior,   supreme  or  dis-  Charging  an  assault  upon  the  person 

trict  court  throughout  the.  state,  a  jus-  of  the  informant,  without  naming  the 

tice  of  the  peace,  ma^or  of  cities  and  person,  but  which   is  subscribed  and 

towns,   judges  of  police  or  other  city  sworn  to  by  him,,  has  been  held  to  be 

courts,  and  police  and  other  special  jus-  good.   State  v,  McKinley,  82  Iowa  445. 

tices  in  cities  and  towns  within  their  Gharging  part  of  complaint,  see  j»/ra, 

respective  counties.     Iowa  Code  (1897),  note  i,  p.  932. 

§  5097.  6.  Xnft  be  sabicartbed  and  swoni  to,  and 

1.  Kama    of  ooonty  must  be   stated,  filed     with    the   jusdce.     Iowa    Code 

Iowa  Code  (1897).  g  5577-  (1897),  §  557^. 

8.  Words  in  [  ]  are  not  given  in  the  If    the    informant   subscribes    and 

statutory  form.  swears  to  the  affidavit  at  the  end  of  the 

S.  Name  of  the  Jnstiee  must  be  given,  information,  it  is    sufficient.     State  v. 

Iowa  Code  (1897),  §5577.  Devine,  4  Iowa  443. 

4.  Vamos  of  the  parties,  if  the  defend-  Filing  of  Complaint. — The  justice  must 

ants  be  known,  and  if  not,  then  such  file  the  complaint,  and  mark  the  time 

names  as  may  be  given  them  by  the  of  filing  the  same.     Iowa  Code  (1897), 

complainant,   must    be    stated.     Iowa  §5579* 

Code  (1897),  §5577.  7.  JCansas.  —  2  Gen.  Stat  (1897).  p. 

0.  atatement  of  the  aots  oonstitating  tho  402,  §  35. 

" —    in    ordinary  and  concise   Ian-  Ohio,  —  Bates'  Anno.  Stat.  (1897X   8 
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John  Doe  did  then  and  there  unlawfully  and  feloniously  [buy  and 
receive  one  hand  saw,  of  the  value  of  one  dollar  and  fifty  cents,  one 
monkey  wrench,  of  the  value  of  fifty  cents,  of  the  goods  and  chattels  of 
one  David  Miller,  then  lately  before  feloniously  stolen,  taken  and 
carried  away,  he  the  said  John  Doe  then  and  there  well  knowing  the 
said  goods  and  chattels  to  have  been  feloniously  stolen,  taken  and 
carried  away  as  aforesaidj,^  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Kansas 

Richard  Roe. 
Subscribed  and  sworn  to  before  me  this  fifth  day  of  March^  a.  d. 
iW8. 

Abraham  Kent,  Justice  of  the  Peace.* 

F6rm  No.  6677.* 

Commonwealth  of  Kentucky,  )  Before  Abraham  Kent,^  Justice  of  the 
Franklin  County.  )  Peace. 

On  this  tenth  day  of  March,  a.  d.  iSPfi,  personally  came  before  me, 
Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  county,  one 
Richard  Roe,  who  being  duly  sworn  according  to  law,  deposes  and 
says,  that  on  th^  fifth  day  oi  January,  iS96,  at  and  in  said  Franklin 
county  aforesaid,  one  John  Doe  did  commit  a  felony  *  (or  the  crime 
of)  to  wit,  (Jlere  the  nature  of  the  offense  should  be  fully  specified,  and 
such  a  statement  of  the  facts  cu  will  show  probable  cause  for  believing  the 

7133  ft  seq.     See  infra^  Form  No.  6693,  The  predM  time  when  the  offense  was 

and  notes  thereto.  committed  need  not  be  stated  where  iC 

Oklahoma.  — Stat.  (1893),  §  4958.   See  appears  clearly  to  have  been  committed 

infra^    Form     No.    6694,    and     notes  within   the  limitations   prescribed  by 

thereto.  statute.   State  v,  Barnett,  3  Kan.  350. 

Wyoming.  —  Stat.  (1887),  §  318 1.   See  Imperfeet  ttatement,  or  a  statement  in 

infra^    Form    No.     6707,     and     notes  very  general  terms  in  the  complaint, 

thereto.  may  be  cured  by  verdict,  though  it  may 

For  formal  pert!  of  affidavits,  gener-  have  been  taken  advantage  of  before 

ally,  consult  the  title  Affidavits,  vol.  verdict.  State  v.  Knowles,  34  Kan.  393. 

I,  p.  548.  Amendment  of  oomplaint,  see  State  v. 

.    Xott  be  in  Writing,  —  Prell    v,    Mc-  Hinkle,  27  Kan.  308;  State  v,  Redford, 

Donald,  7  Kan.  426.  32  Kan.  198. 

1.  The  oharglng  part  of  this  complaint  2.  Xagistratee  before  whom  the  corn- 
enclosed  by  [  ]  is  based  upon  the  crimi-  plaint  may  be  made  are  enumerated  in 
nal  complaint  in  State  v.  McLaughlin,  the  statute.     2  Kan.  Gen.  Stat.  (1897), p* 
35  Kan.  650,  which  was  held  to  be  suffi-  402.  §  35,  p.  398,  §7. 
cient.  Seealso  j»/ra,  notci,  p.  932.  S.  Kenhuky.  —  Bullitt's  Crim.  Code 

For  other   forms  of    criminal  com-  (1895),  §  31. 

plaints  in  Kansas,  see  Bailey  v.  Dodge,  For  formal  pert!  of  affidavits,generall7« 

28  Kan.  78;    State  v.  Wahl,  35   Kan.  consult  the  title  Affidavits,  vol.  r,  P» 

608.  548. 

Describing  the  offenie  in  the  language  4.  Who   are   maglstratet  and  police 

of  the  statute  is  ordinarily  sufficient  in  officers  are  enumerated  in  the  statute. 

the  complaint.   State  v.  Armell,  8  Kan.  Bullitt's  Crim.  Code  Ky.  (1895),  §26. 

289;  State  V.   Blakesley,  39  Kan.  153;  5.  As  to  the  penalty  for  the  issuing  of  a 

State  V.  Craddock,  44  Kan.  4S9.  warrant  in  felony  cases  by  any  inagis- 

The  same  ftillnew  of  statement  required  trate  without  first  having  filed  in  the 

in  an  information  is  not  required  in  the  office  an  affidavit  fully  specifying  the 

preliminary  papers.     State   v.    Baker,  nature  of  the  offense,  sec  Bullitt's  Crim. 

57  Kan.  541,  Code  Ky.  (1895),  §  31. 
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accused  guilty  of  the  offense  charged,  )* 

Richard  Roe, 
Subscribed  and  sworn  to  before  me  by  Richard  Roe  this  the  tenth 
ddiyoiMarchy  a.  d.  iW6, 

Abraham  Kent,  Justice  of  the  Peace. 

■ 

Fonn  No.  6678.* 

State  of  Louisiana,      \  In  the  First  Justice's  Court  of  the  Fourth 
Parish  of  St.  Landry,  )  Ward.^ 

Richard  R^e,^  being  duly  sworn,  deposes  and  says  that  on  or  about 
the  tenth  of  March^  i8P^,*  and  in  the  parish  of  St,  Landry,^  one  John 
Doe,^  late  of  said  parish,  did  {Here  set  out  the  statement  of  facts  const i' 
tuting  the  offense)^  whereupon  complainant  prays  that  the  said  John 
Doe  may  be  arrested  and  dealt  with  according  to  law. 

Richard  Roe, 

Sworn  to  and  subscribed  before  me  this  the  eleventh  day  of  March, 
jS96. 

Abraham  Kent,  Justice  of  the  Peace. 

Fonn  No.  6679.* 

State  of  Maine. 
Kennebec^  ss. 
To  Abraham  Kent,  Esq.,  a  trial  justice  within  and  for  the  county 
of  Kennebec^ 
Richard  Roe,  of  Gardiner,  in  said  county,  on  the  tenth  day  of  March^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six, 
on  behalf  of  said  state,  on  oath,^  complains  that  John  Doe,  of  Gardi- 

1.  Ghftrging    part  of    complaint,   see    by  the  fact  that  in  affidavits  taken  be 
supra^  note  I,  p.  932.  fore  him,  wherein  facts  are  charged  to 

2.  Louisiana. — Rev.    Laws    (1897),     have  been  committed  which  constitute 
g  loio.  a  crime,  an  error  has  been  made  in  the 

Tor  fbrmal  pwti  of  affidavits,  gener-  statute  as  to  the  particular  statute  vio- 

ally,  consult  the  title  Affidavits,  vol.  I,  lated.     The  statement  can  be  stricken 

p.  548.  out  as  surplusage.     State  v.  Judge,  44 

5.  Committing  magiftratat  are  justices  La.  Ann.  1093. 

of  the  peace,  district  and  parish  judges.  7.  Maine.  —  Rev.  Stat.  (1883),  c.  132. 

La.    Rev.    Laws    (1897),   §    loio  ;    La.  Compare  also  form  set  out  in  Me.  Rev. 

Const.,  art.  126.  Stat.  (1883),  p.  315.     See  also  Form  No. 

4  Hime  of  Offender.— Complaint  before  2409. 

a  justice  of   the  peace  should  specify  Forformalparti  of  affidavits,  generally, 

the  name  and  surname  of  the  offender  consult  the  title  Affidavits,  vol.   i,  p. 

and   also  the   person   who  may  have  54S. 

sustained  the  injury,  where  the  offense  .  The  oomplaint  in  preliminary  prooeed* 

is  of   such  a  nature  as  to  produce  in-  ingi  before  any  magistrate   authorized 

i'ury  to  the  person  or  property.     La.  to  issue   processes  is  substantially  the 

lev.  Laws  (1897),  §  1017.  same  in  form  as  in  offenses  triable  by 

6.  Time  and  Place.  —  The  complaint  trial  justices.     Me.   Rev.  Stat.  (1883), 
must  specify  the  month,  day  and  year  c.  133,  §§  2,  13. 

and  place  when  and  where  the  offense  '  8.  The  offioen  who  may  ime  criminal 

complained  of   was    committed.      La.  processes  are  enumerated  in  the  statute. 

Rev.  Laws  (1897),  §  1017.  Me.  Rev.  Stat.  (1883),  c.  133,  S  2. 

6.  Charging  piurt  of  complaint,  see  su-  9.  An  officer,  when  it  is  the  duty  to 

pra^  note  i,  p.  932.  make  complaints,  may  make  them  ac- 

Sorplniage.  —  The    jurisdiction  of   a  cording  to  his  knowledge  and  belief, 

committing  magistrate  is  not  affected  Me.  Rev.  Stat.  (1883),  c.  133,  g  3. 
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ner  aforesaid,  in  said  county,  on  ^t  fifth  day  of  March^  id^^  at  said 

Gardmer^  in  said  county  of  Kennebec^  did  {Here  state  the  name  of  and 

facts  camtituting  tht^afeme)^  against  the  peace  of  said  state,  and  coa- 

trary  to  the  form  of  the  statute  in  such  case  made  and  prorided.^    * 

Richard  Roe. 

Kennebec^  ss.  On  the  tenth  day  of  March^  iSP^,  said  Richard  Roe 
makes  oath^  that  the  abovte  complaint  by  him  subscribed  is  true. 

Before  me  l  Abrctham  Kent,  Trial  Justice. 

FonaNo.  66ao/ 

Baltimore  County,  to  wit: 

The  tnformatiofi  of  Richard  Rae^  of  BaMmorty  state  of  Maryiani^ 
who  first  being  duly  sworn  accordmg  to  law  saith  on  oath  this  tenth 
day  of  March^  l8d^,  before  me  AbrcAam  Kenty  one  of  the  justices  ol 
the  peace  of  the  state  of  Maryland  in  and  for  said  county,  that  one 
John  Docy  of  BadtmarCy.  and  state  ot  Maryland^  did,,  on  \^& fifth  day 
of  March^  i8P^,  at  and  in  said  county  aforesaid  (JFIere  state  the  f^tA 
constituMng  the  offens^^  against  the  peace  and  dignity  of  the  state  of 
Maryland, 

Richard  Roe, 

Sworn  and  subscribed  to  before  me  this  tenth  day  of  March^  i8d^. 

Abraham  Kent^  Justice  of  the  Peace;^ 

Porm  No.  6681.^ 

Commanwealtk  o£  Masse^h^uxtts^ 
To  the  Justices  of  the  Mwmdpal  Court  of  the  Charlestown  District, 
holden  in  said  district  in  the  city  of  Boston  for  the  transactioa 
of  criminal  business,  within  and  for  the  county  of  Suffolk? 

1.  ChMgliig'  pwt  of   eoo^aint,  see  For  fbnnal  parti  of  affidavits,  generally, 

smpra,  note  I,  p.  933*  oonsnlt  the  title  APTTDAyrrs,  vol.  i,  p. 

S.  TiwiiiinaHtiai  for  irlrlch  a  complaint  548. 

shall  not  be  quashed  or  adjudged  bad  5.  Ghavfliiy  part  of   complaint,  see 

are  enumerated  in  tlie   statute.     Me.  supra^  note  i,  p.  932. 

Rev.  Stat.  (1883),  g.  131,  %  in,  6.  The  oomplaiat  mmt  bs  sworn  to ;  and' 

Whsnan  intent  to  dofhiiid  is  necessary  the  complainants  are  sworn,  if  Chris- 

to  constitute  an  offense,  it  is  sufficient  tians,  on  the  Four  Evangel ies,  if  Jews,' 

to  allege  generally  an  intent  to  defraud,  on  the  Old  Testament,  as  follows:    Yon 

Me.  Rev.  Stat.  (1883),  c.  131,  g  11.  shall  true  answer  make  to  such  ques- 

3.  AiBrmatioii.  —  It  is  sufficient  if  the  tions  as  shall  be  demanded  of  you.    So 
magistrate  certify  that  the  complainant  help  you  God."     i  Chit.  Cr.  L.  31. 
affirmed    the   truth  of    the    complaint  1,  Afassachusettr,  —  Pub.  Stat.  (1882), 
without    certifying    that    complainant  c.  212,  §  14  et  seq, 

was  oonscientiousty  scrupulous  of  tak-  Forfannalparto  of  affidavits,  generally, 

ing  an  oath.    State  v.  Adams,  78  Me.  consult  the  title  Affidavits,  vol.  i,  p. 

486.  548. 

4.  Maryland,  — •  The  statutes  have-  Oertain  defBOti  of  ftrm  which  shall  not 
said  but  little  concerning  the  duties  of  vitiate  complaints  of  this  character  are 
justices  of  the  peace  in  the  supjMressioq  enumerated  in  Mass.  Pub.  Stat.  (1882), 
and  punishment  of  crime;  and  we  are  c.  213,  ^  16,  17. 

left  with  the  practice  ioxmsoi  Engimtdy  ••  Xagiftratea  who  may  issue  crimi- 

which   were   used   by  Maryland  as  a  nal  process  are  enumerated  in  the  stat- 

colony,  which  have  undergone  lew,  if  ute*.    Mass.  Pub.  Stat.  (1882},  c  212.  S 

any,    alterations    stnce    t&t    period.  14;  c.  154,  §  43  jf applying  to  mnnici^ 

Latfobe's  Just.  Pr.  (8th  ed.),  %  X994.  courts);  c.  ^54,  §  t2  (applying  to  police 

See  I  Chit.  Cr.  L.  yu  and  dtstriet  courts). 
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t 

i 

Rkkard  Roi'^  of  Bogitn^  in  the  county  of  Sufolk,  on  behalf  of  the 
commonwecUth  of  Massachusetts^  on  oath  complains  that  John  Doe^  of 
Boston^  in  the  county  of  Suffolky  on  the  second  day  of  diarchy  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eighty  at  the 
city  of  Boston^  within  the  judicial  district  of  said  court,  in  the  county 
of  Suffolk^  with  force  and  arms  {Here  state  the  offense  and  facts  con- 

Ibr  pfOMtwt»Qf  criminal  cMnplaiistB.  f(»rtb€  pvoa«ciit4on  of  eriislnal  business 

see  Com.  v.  Rice,  9^  ^c^-  (Mass.)  253;  within  and  for  the  county  of  ^if^T^AI/' is 

Com.  V,   Robertson,   5  Cush.   (Mass.)  sufficient.    Com.  v.  Hoar,  xai   Mass. 

4^9;  Com.  v.  Lavonsatr,  rss  Mass.  i;  379. 

Com.  V,  Stnkh,  14B  Mase^  135;   Com.  ^^iSuvGnir/.  —  IsCom.cr.  Brown,  158 

V.  Carroll,  K45  Mass.  403;  Com.  v.  Mc-  Mass.  168,  the  complaint  was  addressed 

Carthy,  X45  Mass.  573;  Com.  v.  Plaisted,  '*  To  the  Justice  of  the  Police  Court  of 

148  Massw  375.  C^lsea"    This  form  was  held  to  be 

MdrsBB  —  TUsiice  of  th»  Peace.  —  Ia<  suflkient  and  proper  even   though   a 

Com.  V.  Melling,  14  Gray  (Mass.)  368,  special  justiee  was  sitting'  at  the  time 

the  complaint  was  addressed  to  **^F,  Z.  that  it  was  aetually  laid  hiefore  him. 

Porter,  a  Justice  of  the  Peace,"  etc.,  and  1.  OompiidaaKt^  naHW  need  not  appear 

the  jurat  was  signed  in  like  manner,  ia  the  bodly  of  the  complaint.     Com.  v* 

The  complaint  was  sustained  against  EMnin,  103- Mass.  7V. 

the  objection  that  the  description  of  the  ihe  oomplainaat,  having  been  prop* 

justice  of  the  peace  before  whom  it  wafr  erly  described  m  the  ftrst  count  of  the 

made  was  not  sufficient  in  merely  giT-  complaint,  may  be  resferred  to  as  **  said 

ing  the  initials  of  his  christian  namsi  complainant"'   m   subBequent   counts. 

In  Com.  V.  Taber,  155  Mass.  5,  the  Com.  v,  Clapp,  16  Gray  (lltaas.)  237. 
complaint  was  addressed  to '^'Geerge^ G,  3.  Haas  sf  MtmmmaL  —  A  complaint 
IVithingtoH^  justice  of  the  peace  in  and  against  **  John  Doe"  containing  several 
for  the  county  of  Bristol,  and  common-  counts,  the  first  of  which  gives  his 
Vfealth  of  Massachusetts,  designated  and  name  in  fuQ,  is  suffieieat  though  de- 
commissioned to  issue  warrants  in  scribing  him  in  the  subsequeirt  counts 
criminal  cases."  as  *'  the  said  Tohn,"  and  tilis  notwith- 

Disirict  Court,  — A  justice,  or  special  standing  the  fact  that  the  name  of  the 

justice,  may  receive  a  complaint  when  complainant  may  also  be  John.     Com. 

the  court  is  not  in  session.    Mass.  Pub.  v,   Hagarm»n,   10    Allen  (Mass.)  401; 

Stat.  (i889),  c.  154,  §  22,  and  his  official  Com.  9.  Clapp,  id  Gray  (Mass.)  337. 

character   is  sufficiently  shown  by  the  FIbos  of  dalMast's  vmMsiio»  need  not 

complaint   which    describes    him    a»  be  stated  where  jurisdiction  does  not 

"special  justice  of  the  district  court,*'  depend  upon  place  of  residence.    Com. 

and  by  the  words  **  special  justice"  ap-  v,  Taylor,  113  Mass.  i* 

pended  to  his  signature  to  the  jurat.  A  penos  unlDio^ni  may  be  referred  to 

Com.  9.  Lynn,  154  Mass.  405.  as  such  in  a  criminal  complaint  even 

Addressed  to  ^^Charks  Thompson,  Es-  though    bis  name    might    have    been 

ouire.  Associate  Justice  of  the  District  ascertained*      Com.    9.    Sherman,    13 

Court  of  Central  Middlesex,  sitting  in  Allen  (Mass.)  348. 

the  absence  of  the  justice,"  was  held  to  S,  Statement  «f  PUee.  —  Charging  the 

be  sufficient.     Com.   v.   De  Voe,    159  offense  to  have  been  committed  **  within 

Mass.  loi.  the  judicial  district  of  said  court,"  etc.. 

Municipal Court-^Va Cora,  if*  Certain  sufficiently  states  the  venue  where  the 

Intoxicating  Liquors,  97  M^s.  601,  the  caption  of  the  complaint    is    correct, 

complaint  was  addressed  "To  the  jus-  Com.  v.  Hoar,  isi  Mass.  375;  Com.  v. 

tice  of  the  Municipal  Court  of  the  city  Clancy,  154  Mass.  isS. 

of  Boston,  holden  at  said  Boston  for  the  A  statement    that,  the  offense    was 

transaction  of  criminal  business."    It  committed     "  at     Cambridge,     Massa- 

was  held  that  the  addition  of  the  words  chusetts,"  is  a  sufficient  statement  that 

"  for  the  transaction  of  criminal  busi-  the  offense  was  committed  within  the 

ness"  was  not  a  misdescription  of  the  jurisdiction  of  the  Third  District  Court 

style  of  the  mumteipal  eeuct.  of  Eastern  Middlesex.    Com.  v^  Carroll, 

Addressed  to  the  **  Municipal  Court  143  Mass.  403. 

ol  the  Brtphtom  District  of  the- city  of  The    place    having   been    properly 

MbseetOy  hoUea  in  said  Brightm  District  designated  in  the  first  count  oi^a  com- 
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siiiuting  if)^^  against  the  peace  of  said  commonwealth^  and  the  form  of 

plaint  may  be  referred  to  in  subsequent  taining  a  common  nuisance  see  Com. 

counts  as    **  town  and    county  afore*  v,  Le  Clair,  147  Mass.  539. 

said."     Com.  V.  Clapp,  16  Gray  (Mass.)  The  Utters   '' A.  D"    preceding  the 

237.  words    expressing    the     year  are  saf- 

In  Com.  V.  Quin,  5  Gray  (Mass.)  478,  ficiently  certain,  having    acquired  an 

the  complaint  had  no  caption  and  no  established    use    in    the   English  lao- 

venue  in  the  margin,  but  was  in  these  guage.     Com.  v,  Qark,  4  Cush.  (Mass.) 

words:    '*  To  the  Justice  of  the  Police  596. 

Court  within  and  for  the  cixyoi  Salem  The  letters  **A.  D."  are   not  neces- 

in  the  county  of  Essex,  John  H.  Newton^  sary  where  the  date  of  the  cominissioo 

constable  of  the  city  ot  Salem,  in  behalf  of  the  offense  is  stated  in  figures.  Com. 

of  the  Commonwealth  of  Massachusetts,  v,  McLoon,  $  Gray  (Mass.)  91. 

on  oath  complains  tha.tPatrtch  Quin  oif  Omission  of  the  words  ^*  0/  our  L»rd" 

Salem  in  said  county,  on  the  sixteenth  in  a  complaint  charging  an  offense  to 

day  oijune,  A.  D.  i^SS^  ^^  Salem  afore-  have  been    committed  *'  on    the  fonr- 

said,  did  sell  to  one/ohn  IVentworth  a  teenth  day  of  December  in  the  year  one 

certain  quantity  of  intoxicating  liquor,  thousand     eight     hundred     and  fifty- 

to  wit,  *  *  *  in   evil   example   to    all  eight,"  is  immaterial.     Com.  v.  Doran, 

others  in  like  cases  to  offend,  against  14  Gray  (Mass.)  37;  Com.  v.  SuUiran, 

good  morals,  against  the  peace  of  said  14  Gray  (Mass.)  97. 

commonwealth    and   the   form  of   the  Surplusage,  —  Where   the    complaint 

statute  in  such  case    made  and  pro-  duly  sets  forth  the  time  of  the  commis- 

vided.     He   therefore    prays  said    de-  sion  of  the  offense  in  words  at  length, 

fendant     may    be    apprehended    and  the  addition  of   the  date  at  the  end  of 

brought  before  said  court,  and  held  to  the  complaint,  in  figures,  is  mere  sur- 

answer  to  this  complaint  and  further  plusage.    Com.  v.  Keefe,  7  Gray  (Mass.) 

dealt  with  relative  to  the  same  accord-  332. 

in g  to  law.                      y.  H.  Newton,  Use  of  Arabic  numerals  in  designai- 

Essex,  ss.  The  nineteenth  day  oijune,  ing  the  date  of   the  commission  of  the 

in  the  year  of  our  Lord  one  thousand  offense   is  sufficient.     Com.  v.  Smith, 

eight  hundred  and yf/Zy-Zrv^,  the  afore-  153   Mass.  97;  Com.  v.  Hagarman,  10 

said  complainant  made  oath  to  the  truth  Allen  (Mass.)  401. 

of  the  foregoing  complaint  before  said  Year  Omitted.  —  In  Com.  v.  Hutton, 

court.    Sam'l P.  Andrews,  CUrk."    The  5  Gray  (Mass.)  89,  the  complaint  to  the 

complaint  was  upheld  as    sufficiently  police  court  of  New  Bedford,  signed  by 

showing  that  the  offense  was  committed  Lewis  G.   Allen,    alleged  that  the  de- 

within   the   commonwealth  of   Massa-  fendant,  at  New  Bedford,  *' on  the /AjVb 

chusetts.  day    of  June    instant,"    etc.,   without 

Statement    of   Time  —  Generally. — A  mentioning  the  year.     The  complaint 

complaint  dated  on  the  day  on  which  was  held   to   be    insufficient,  notwith- 

the  offense  is  alleged  to  have  been  com-  standing   at   the   end    thereof  was  ap- 

miited  is  sufficient.     Com.  v.  Bush,  112  pended  the  following  ceiiificate,  signed 

Mass   280.     But  a  complaint  charging  by  the  clerk   of  the  police  court:  "^'{'' 

an  offense  to  have  been  committed  after  tol,  ss.      Received  and  sworn  to  on  the 

the  date  of  the  complaint  is  not  suf-  fourth  day   of  June,  a.  d.   i8jr/,  before 

ficient.     Com.  v.  Doyle,  no  Mass.  103.  said  court.**                                            . 

A  complaint  charging  the  commission  1.  Charging  Part. —  In  Com.  v.  Mell- 

of  an  offense  on  the  first  day  of  August,  ing,  14  Gray  (Mass.)  388,  there  was  a 

i860,  and  "from  day  to  day  to  the  day  complaint  wherein     ^^  Alice  Langl^  ^^}^ 

of  the  date  of  receiving  this  complaint  "  Newport^*  charged    the  defendant  with 

sufficiently  charges  the  offense  during  an  unlawful  sale    of  liquors  "to  sa'd 

the  whole  time,  where  the  complaint  is  Alice."     The    complaint    was  upheld 

certified  by  the  magistrate  to  have  been  against  the  objection  that  in  alleging 

*'  received  and  sworn  to  on  xht twenty-  the  sale  to  **saidi4/tV^  "  it  did  not  sui- 

ninth  day  of  August,  in  the  year  of  our  ficiently  designate  to  whom  the  sale 

Lord    i8A>."     Com.    v.  Frates,  16  Gray  was  made. 

(Mass.)  236.  That  "  oomplainant  has  probaUe  cs«i* 

For  a  clerical  error  with   respect  to  to  luspeet"  that  the  accused  has  com- 

the  allegation  of  time  in  a  complaint  to  mitted  an  offense   is  not   sufficient  to 

atrial  justice  for  keeping  and  main-  sustain  a  conviction,  though  perhaps  it 
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the  statute  in  such  case  made  and  provided.^ 

Richard  Roe?^ 

«  

Suffolk^  ss.  Received  and  sworn  to  the  fifth  day  of  March^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  mnety-eight^  before 
said  court. 

Charles  S.  Sullivan^  Clerk.  ^ 

\%  valid  for  the  purpose  of  a  prelimi-  magistrate  receiving  it.      Mass.  Pub. 

nary  hearing  for  commitment   to  an-  Stat.  (1888),  c.  21a,  §  15. 

swer  to  an  indictment  in  another  court.  Kay  b*  signed  hy  Initials  where  it  ap- 

Com.  V,  Phillips,  16  Piclc.  (Mass.)  an.  pears  in  the  jurat  who  signed  the  com- 

Charaetor  "ft"    may    be  used  in  a  plaint.    Com.  t/.  Quin,  5  Gray  (Mass.) 

criminal  complaint  to  express  the  con-  478. 

junction    **  and."      Com.   v,   Clark,   4  A  complaint  made  by   *^ Samuel  W, 

Cush.  (Mass.)  596.  Richardson^  City  Marshal oi  Cambridge^ 

Jtiimkj  or  Fslontoofly.  —  It  shall  not  certified  by  the  magistrate  to  whom  it 

be  necessary  to  allege  in  any  complaint  was  addressed  to  have  been  *'  received 

that  the  offense  charged  is  a  felony  or  and  sworn  to  before  said  court,"  suffi- 

felonious,   and  done  feloniously,   nor  ciently  showed  that  it  was  signed  and 

shall  a  complaint  be  quashed  or  deemed  sworn  to  by  the  complainant,  although 

invalid  by  reason  of  the  omission  of  it  was  merely  signed  **  S,  IV,  Richards 

the  words   "felony,"  "felonious,"  or  son."   Com.  v.  Wallace,  14  Gray  (Mass.) 

'*  feloniously."   Mass.  Pub.  Stat.  (1888),  38a. 

c.  aio,  §  a.  Signed  hy  Xark.  —  Where  the  magis- 

Sefarriag  to  or  Bodting  Statatas. —  A  trate  to  whom  the  complaint  was  ad- 
criminal  complaint  is  fatally  defective  dressed  certified  that  it  was  **  taken  and 
where  the  recitals  of  the  title  of  a  pub-  sworn  to,"  it  was  sufficient,  though 
lie  statute  therein  are  so  made  as  to  complainant  signed  it  by  mark  and 
make  it  senseless.  Com.  v.  A  Man  there  was  no  attesting  witness  to  the 
whose  Name  is  Unknown.  6  Gray  mark.  Com.  v.  Sullivan,  14  Gray 
(Mass.)  489.  (Mass.)  97. 

In  Com.  V,  Washburn,  ia8  Mass.  4ai,  Failure  to  date  the  oomplaiBt  is  not 

it  was  held  that  a  complaint  which  did  fatal  where  the  jurat  shows   when   a 

not  set  forth  facts  necessary  to  consti-  complaint  was  made.     Com.  v.  Blake, 

tute  an  offense,  except  by  reference  to  la  Allen  (Mass*)  188;  Com.  v.  Mclvor, 

a  statute  the  year  of  which  was  errone-  117  Mass.  118. 

ously  given,  would  not  support  a  con-  8.  Jurat — Generally. — The  precision 

viction.  required  in  an  indictment  or  complaint. 

There  is  no  yarianoe  in  a  complaint  which  states  the  charge  on  which  the 

which  charged  that  defendant  **  in  and  defendant  is  to  be  tried,  is  not  neces- 

upon  the  hoAy  oi Jos.  7".  Battles**  did  sary   in   the  jurat,   which    is   a  mere 

make  an  assault,  and  *'  him  the  said  certificate  of  the  magistrate  that  the 

Joseph  T.  Battles  did  then   and   there  requisite  oath  has  been  taken.     Com. 

beat,   bruise  and  wound,"  etc.,  **  and  v.  Keefe,  7  Gray  (Mass.)  33a. 

other  wrongs  to  the  s2l\^  Joseph  T,  Bat-  The  words  ''reoeiTOd  and  iwom  to ''  are 

ties  then  and  there  did,"  the  court  say-  equivalent    to    an    averment    by    the 

ing:  **  We  think  that  it  appears  by  the  magistrate  that  the  signature  and  oath 

complaint  itself  that  the  name  of  the  were  those  of  the  complainant  named 

person  assaulted  was  Joseph  T.  Battles,  in  the  complaint.    Com.  v.  Wallace,  14 

and  that  *' Jos."  is  an  abbreviation  for  Gray  (Mass.)  383;   Com.  v.  Sullivan,  14 

"Joseph."  Com.  v.  Smith,  153  Mass.  97.  Gray  (Mass.) 98;  Com.  v.  Keefe,  7  Gray 

1.  Unit  oondnde  *' against   the  form  (Mass.)  33a. 

of  the  statute."    Com.  v.  Gay.  5  Pick.  A   magistrate's    certificate    that   the 

(Mass.)  44.  complaint    was   **  taken  ^nd   sworn  " 

Concluding  **  against  the  form  of  the  before  him  is  sufficient     Com.  v.  Ben- 
statutes  "  may  be  good   after  verdict,  nett,  7  Allen  (Mass.)  533. 
although  the  proceeding  be  one  under  The  jurat  may  be  signed  either  by  a 
a  single  statute.  Com.  v.  Hitchings,  5  justice  of  the  court  o'r  the  clerk.     Com. 
Gray  (Mass.)  48a.  v.  McGuire,  11  Gray  (Mass.)  459. 

8.  The  oomplaint  mnit  be  signed  by  the  Be/ore     Clerk  —  Surplusage.  —  The 

complainant   and  sworn  to  before  the  words  **  justice  of  the  peace"  are  sur- 
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plusage  where  tbe  clerk  si^ns  his  name  ceived  and  sworn  to  before  said  court'* 

as  *' justice  of  the  peace,  clerk  of  said  The     juriit     was     signed     ^'William 

court  "     Com*  v.  Certain  IntoKicatinf  Smemii,  Special  Justice  of  said  Court." 

Liquors,  135  Mass.  519.  The  record  showed  that  the  complaint 

Before  Clerk  Pro  Tempore^  ?—  The  at-  was  received  when    the    court  was  in 

testation  of  the  papers  by  ''^ James  B,  session,  and  no  reason  appearing  for 

Stacey^  clerk  pro  tern'*  is  prima  facie  the  special  justice  acting,  it  was  held 

sufficient  without  adding  to  his  signa-  that    the  conviction    in    tbe   superior 

ture  the  cause  of  his  appointment  as  court  was  improper  and  the  complaint 

clerk  pro  tempore.     Com.  if,  Conneil,  9  was  dismissed. 

Allen  (Mass.)  488;   Com,  v.  Gay,  153  '  Before  Trial  JusHce,  — The  jurat  an- 

Mass.  an.  nexed  to  the  complaint  was  signed  by 

Before  Justice  of  the  Peace,  —  The  de-  '*  Ichabod  A^,  Luce^  Trial  Justice."      It 

scription  *' justice  of  the  peace  author-  was  held  that  this  signature  involved 

ized   to  issue  warrants  as  aforesaid;"  his  signature  as  justice  of  the  peace  and 

appearing  in  the  jurat  referring  back  to  no  separate  designation  of  the  inferior 

a  correct  caption  in  a  complaint,  is  suf-  office  was  necessary.    Com.  v.  Mosher, 

ficient.     Com.  v.  Tabor,   155  Mass.  5:  134  Mass. 226. 

Com.  r.  Peto,  136  Mass.  155;  Com.  v.  Figures. '^\\,\&  the  uniform  practice 

O'Hanlon,  155  Mass.  198.  in  jurats  to  state  the  year  in  figures. 

Before  Special  Justice,  —  The  certifi-  Com.   v,   Keefe,  7  Gray  (Mass.)  332; 

cate  need  not  state  whether  a  complaint  Com.  t^.  Hagarman,  10  Allen  (Mass.) 

was  sworn  to  before  the. standing  jus-  401. 

tice  or  a  special  justi^ce,  where  it  states  Initials  and  Abbreviations,  — The  fact 

that  it   was   ''sworn    to    before   said  that  the tnitals  of  the  christian  name  of 

court."      Com.    v,    Wingate,  6    Gray  the  justice  of  the  peace  are  given  in  the 

(Mass.)  485.  jurat  is  no  ground  for  arresting  judg- 

It  sufficiently  appeared  that  the  special  ment.    Com.  v,  Melling,i4  Gray  (Mass.) 

justice  was  authorized  to  act  in  the  case  388. 

where  the  complaint  to  the  police  court  The  abbreviation  '*  Geo,"  may  be  as- 

of  Chickopee  was  certified  simply  by  sumed  to  stand  for  **  George,"    Com.  v, 

**  George   S.    Taylor^   Speci&I  Justice,"  Taber.  155  Mass.  5. 

where,  the  warrant  issued  thereon  on  Name  of  the  state  n^^^  not  appear  in 

the  same  day,  and  annexed  to  the  com-  jurat  if   it  appears  in  tiie   complaint, 

plaint,  was   attested   thus:    ''Witness,  Com.  v,  Desftiond,  103  Mass.  445. 

George  S,  Taylor^  Esquire,  Special  Jus-  Seal,  —  The  complaint  need    not  be 

tice  of  this  court,  at  said  Chickopee^  this  under  the  seal  of  the  court.     Com.  v. 

twenty-ninth  day  oi  July,  in   the  year  De  Voe,  159  Mass.  loi. 

of  our  Lord  one  thousand  eight  hun-  1.    Michigan,  —  How.    Anno.     Stat, 

dred  and  fifty-eight,     George  S,  Taylor,  (1882),  §  9454  etseq. 

Special   Justice,  'the  standing   justice  For  exam^es  of  complaints   in  this 

being  absent  from  the  town  of  C^«V^<j^^^  state  see  Forms  Nos.  2414,  3941.  3953, 

and  unable  to  attend."     Com.  v,  Fitz-  5157. 

gerald,  14  Gray  (Mass.)  14.  For  formal  parts  of  affidavits,  gener- 

It  is  to  be  presumed  that  the  magis-  ally,  consult  the  title  Affidavits,  vol. 

trate  acted  within  the  authority  given  i,  p.  548. 

him  by  the  statute,  and  that  the  court  Form— If oed not  be  in  Writing.  —  The 

was  not  in  session,  where  the  complaint  law  does  not  prescribe  any  form  of  the 

appears  to  have  been  properly  received  criminal  complaint  in  preliminary  pro- 

by   the    special    justice.       His  official  ceedings.     Turner  v.  People,  33  Mich, 

character  is  sufficiently  shown  by  the  369.     The  complaint  need   not   be  in 

complaint    which    described    him    as  writing.     People  v.  Hare,  57  Mich.  505; 

"  special  justice  of  the  district  court  of  People  v.  Lynch;  29  Mich.  278;  People 

J7flw/jAiW,'*-and  by  the  words  "  special  v,  Bennett,   107  Mich.  430;    Peoples, 

justice  *'  appended  to  his  signature  to  Berry,  107  Mich.  256;  People  t/.  Bechtel, 

the  jurat.     Com.  v,  Lynn.  154  Mass.  80  Mich.  623;  People  v.  Clark,  33  Mich. 

405.  120;  Turner  v.  People,  33  Mich.  369. 

In  Com.  V,  Conner,  155   Mass.  134,  Stereotyped   forms   of   oomplalnti   en- 

the  complaint  was  addressed  to  "the  tirely  prLited^  except  as  to  names  and 

Justice  of  the  Second  District  of  the  court  dates,   are "  certainly   not    such    docu- 

of  Essex,  and  purported  have  been  "  re-  ments  as  ought  to  be  presented  under 
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State  of  Michigan^ ) 
County  of  i?<iy.i     \^' 

The  complaint  on  oath  and  in  writing  of  Richard  Roe^  taken  and 
made  before  me,  Abraham  Kent?  a  justice  of  the  peace  of  the  city  of 
Bay  City^  in  said  county,  upon  th^  fifth  day  of  Marchy  a.  d.  i8P«9,  who 
being  duly  sworn  says*  that  heretofore,  to  wit,  on  the  second  day  of 
Marchy  a.  d.  i8P<9,  at  the  city  of  Bay  City^  in  the  county  aforesaid, 
one  John  Doe^  late  of  Bay  City^  in  the  county  of  Bay  aforesaid,^  [with 
force  and  arms  in  and  upon  one  Mary  Carney y  a  female  child  of  the 
age  of  ten  years  and  more,  to  wit,  of  the  age  oi  fourteen  years,  in  the 
peace  of  the  people  of  the  state  of  Michigan  then  and  there  being, 
did  make  an  assault  with  intent  her,  the  said  Mary  Carneyy  by  force 
and  against  her  will,  then  and  there  feloniously  to  ravish  and  to  car- 
nally know,  and  other  wrongs  to  her,  the  said  Mary  Carneyy  then  and 
there  did,P  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  Michigan, 

Wherefore  the  ^\A  Richard  Roe  prays  that  the  S2i\d  John  Doe  may 
be  apprehended  and  held  to  answer  this  complaint,  and  further  dealt 
with  in  relation  to  the  same  as  law  and  justice  may  require. 

Richard  Roe. 

Taken,  subscribed  and  sworn  to  before  me  the  day  and  year  first 
above  written. 

Abraham  Keniy  Justice  of  the  Peace. 

a    constitutional    provision    requiring  provided  it  is  idem  sonans.     People  v, 

that  no  warrant  should  issue  without  Tisdale,  i   Dougl.  (Mich.)  59;   People 

probable  cause,  and  were  disapproved  v,  Mayworm,  5  Mich.  146. 

expressly  by  the  court  in   Matter  of  Oooapation,  degree  or  residanoe  of  the 

Way,  41  Mich.  299.  accused    need   not  be  stated.      How. 

1.  Omission  of  the  name  of  oounty  from  Anno.  Stat.  Mich.  (1882),  §  9523. 
the  venue  in  a  complaint  made  to  a  7.  The  charging  part  of  this  complaint* 
justice  of  the  peace  in  a  suit  for  an  indicated  by  the  words  and  figures  en- 
offense  beyond  his  jurisdiction  to  try,  closed  by  [  ],  is  taken  from  the  com- 
and  which  is  alleged  to  have  been  com-  plaint  in  People  v.  Lynch,  29  Mich.  277, 
mitted  in  said  city,  will  not  affect  the  in  which  case  the  complaint  was  ap- 
validity  of  the  complaint.  People  v,  proved.  See  also  supra^  note  I,  p. 
Kahler,  93  Mich.  625.  932.     For    other    precedents  of    com- 

8.  Axij  person  is  entitled  to  make  a  plaints  of  this  character  see  Turner  v, 

criminal  complaint,    i  Chit.  Crim.  L.  3.  People,  33  Mich.  363;  People  ».  Lynch, 

8.  Xagistrates  before  whom  the  com-  29   Mich.    277;     Curnow    v,    Kessler, 

plaints  may  be  made  are  enumerated  (Mich.  1896)  67  N.  W.  Rep.  982;  People 

m  the  statute.     How.  Anno.  Stat.  Mich,  v,   Bechtel,  80  Mich.  626.     The  facts 

(1882),  §  9454.  and  circumstances  necessary  to  consti- 

4.  Mere  Belief  is  Insuffieient.  —  The  tute  the  offense  should  be  set  forth  with 
complaint  must  set  up  the  facts  upon  certainty.  Turner  v.  People,  33  Mich, 
the  knowledge  of  the  complainant.  363;  Wheaton  z/.  Beecher,  49  Mich.  353. 
People  V.  Heffron,  53  Mich.  527.  See  Thewords**  the  crime  of"  were  omitted 
Peoples.  Hare,  57  Mich.  505;  Haskins  from  the  complaint.  No  objection  was 
V,  Ralston,  69  Mich.  63;  People  t/.  Mc-  made  during  the  trial  to  their  omission. 
Lean,  68  Mich.  481.  Had   the   attention  of  the  court  been 

5.  Place  of  the  commission  of  the  offense  called  to  the  defect,  it  might  have  been 
must  be  stated.  People  v,  Gregory,  30  amended,  and  for  that  reason  it  was 
Mich.  371;  People  V.  Millard,  53  Mich,  held  that  after  verdict  the  omission 
63.  must  be  disregarded.    People  v,  Suther- 

6.  A  misnomer  does  not  resolt  from  the  land,  104  Mich.  468,  citing  Merwin  v. 
misspelling  of  the  name  of  the  accused.  People,  26  Mich.  305. 
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Form  No.  6683.' 

\ 


State  of  Minnesota.      ,    . 

'      ^  ss. 


County  of  Chickasaw. 

Richard  Roe^  being  ^rst  duly  sworn^  and  examined  on  oath,  makes 
complaint  and  says,  that  John  Doe  did,  on  the  tenth  day  of  March^ 
A.  D.  \W6y  at  the  town  of  New  Hampton^  in  said  county  and  state 
(Jlere  set  forth  the  f cuts  constituting  the  offense)?  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Minnesota^  and  prays  that  the  said  John 
Doe  may  be  arrested  and  dealt  with  according  to  law. 

Richard  Roe. ^ 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  March^ 
A.  D.  i8P^. 

Abraham  Kent^^  Justice  of  the  Peace. 

Form  No.  6684.* 

The  State  of  Mississippi^  ) 
Winston  County.  ) 

Before  me,  Abraham  Kent^  a  justice  of  the  peace  of  the  said  county, 
Richard  Roe  makes  oath  that  on  or  about  the  tenth  day  of  March, 
A.  D.  i89<?,  in  said  county,  John  Doe  did  {Here  stcUe  the  facts  constituting 
the  offense)?  against  the  peace  and  dignity  of  the  state  of  Mississippi. 

Richard  Roe. 
Sworn  to  and  subscribed  before  me  thxs  fifth  day  of  March,  iS98. 

Abraham  Kent,  J.  P. 

Statutory  oifenMi  should  be  described  vided   by  him.     Minn.  Stat.   (1894),  g 

with   certainty,  and    the    omission  of  7133. 

any  ingredient  of  such  an  offense  will  8.  Charging    pijrt  of   complaint,   see 

be  fatal.     Napman  v.  People,  19  Mich,  supra,  note  i,  p.  932. 

355.  4.  XQst  bo   iigned   by   complainant. 

1.  Minnesota. — Stat.  (1894),  §7132  et  Minn.  Stat.  (1894),  §  7133. 

seq.  5.  To  Whom  (k>mplmiiit  may  bo  mado.  — 

The     provision     in    the    Minnesota  The  judges   of  the   several   courts  of 

statute  relating  to  preliminary  exami-  record  in  vacation,  as  well  as  in  term 

nationsof  persons  accused  of  crime  will  time,   and   all   justices   of  the   peace, 

authorize  a  magistrate  to  hold  the  ac-  Minn.  Stat.  (1894),  §  7132. 

cused  to  await  the  action  of  the  grand  6.  Mississippi.  — Anno.  Code  (1892),  § 

jury,  even  in  a  case  where  the  evidence  1460  et  seq.    For  form  of  affidavit  charg- 

does  not  show  that  any  higher  crime  has  ing  a  felony   see   Miss.    Anno.   Code 

been  committed  than  one  over  which  (1892),  §  1491. 

the    justice   himself  has    jurisdiction,  Xiist  do  iji  Writing. — Wilcox  v.  Will- 
provided  under  the  law  the  grand  jury  iamson,  61  Miss.  310. 
may  find  an  indictment  for  the  offense.  For  formal  parts  of  affidavits.generally, 
State  V.  Sargent,  (Minn.  1898)  73  N.  W.  consult  the  title  Affidavits,  vol.  i,  p. 
Rep.  626.  548. 

For  ozamplo  of  complaint  in  this  state  7.  Conaonraton  of  tho  poaoo  are  enurae- 

see  Form  No.  3954.  rated  in  the  statute.    Miss.  Anno.  Code 

For  formal  parts  of  affidavits,  gener-  (1892^  g  1460. 

ally,  consult  the  title  Affidavits,  vol.  $.  llay  ohargo  tho  aeonsod  with  having 

I,  p.  548.  committed  an  offense  or  being  suspected 

Xnst  bo  rodnoad  to  writinff  by    the  of  an  offense.    Miss.  Anno.  Code  (1892), 

magistrate   receiving  it.      Minn.  Stat.  §  1461. 

(1894),  g  7133.  Charging  part  of  complaint,  see^/ra, 

2.  Complidnant  ihaU  bo  iwom  and  ez-  note  i,  p.  932. 
amined  on  oath,  and  any  witness  pro- 
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Form  No.  6685J 

State  of  Missouri^  \  Before  Abraham  Kent^  a  Justice  of  the  Peace 

County  of  Barton,  \  in  and  for  said  county  and  state. 

Richard  Roe^  first  being  duly  sworn^  according  to  law,  deposes  and 
says :  That  on  the  tenth  day  of  Marchy  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eighty  at  and  in  the  said  county  of 
Barton  and  state  of  Missouri  aforesaid,  one  John  Doe^  did  then  and 
there  commit  2l  felony  ^^  as  follows,  to  wit,  (/Tirr^  state  fully  and  clearly 
the  f cuts  constituting  the  offense  charged\^  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state. 

Richard  Roe, 

Sworn  to  and  subscribed  before  me  in  the  county  aforesaid  this 
tenth  day  of  March,  iS98, 

Abraham  Kent^  Justice  of  the  Peace.^ 


Fonn  No.  6686.* 
T/u  StaU  ofMotOana,  plaintiff.  J  Complaint  for  Burglary  in  the  first 
John  DoCy  defendant. 


agamst  >■         *  ^     ° 

*  I  degree. 


State  of  Montana,      ) 
County  of  Missoula,  \     ' 

Upon  this ^fth  day  of  March,  a.  d.  iS98,  before  me,  Abraham  Kent^ 
a  justice  of  the  peace^  within  and  for  the  township  of  Hell  Gate,  in  the 
county  of  Missoula,  state  of  Montana,  personally  appeared  Richara 
Roe,  who  upon  being  duly  examined  and  sworn,  upon  oath  deposes 
and  says  {continuing  and  concluding  as  in  Form  No,  6663^.  ^^ 

1.  Missouri.  —  Rev.  Stat.  (1889),  §§  is  presented.  State  v,  Mullen,  52  Mo. 
400Q,  4021.  430.     But  the  complaint  must  be  veri- 

For  formal    parti   of  affidavits,   gen-  tied.     State  v,  Lewis,  70  Mo.  App.  40. 
erally,   consult   the    title  Affidavits,        $.  Montana,  —  Pen.   Code  (1895),  §§ 

vol.  I,  p.  548.  1372,  159O1  fiseq, 

Shonld  1m  in  Writing.  —  Mo.  Rev.  Stat.        North  Dakota, -^^^v.  Codes  (1895), 

(1889).  §  4021.  §§  7881,  7886. 

The  fame  taohnioal  aoenraey  is  not  re.        Utah,  —  Rev.  Stat.  (189S),  §§  4604, 

quired  in  a  complaint  as  in  an  informa-  4610. 
tion.     State  v.  Morse,  55  Mo.  App.  332.        9.  Kagiitratat  before  whom  complaint 

ITotniing  the  statutory  word!  but  words  may  be  made  are  enumerated  in  the 

of  equivalent  import  may  be  sufficient,  statute. 
State  V.  Morse,  55  Mo.  App.  332.  Montana.  —  Pen.  Code  (1895),  §  1373. 

2.  Magiftratei  who  may  issue  crimi-  North  Dakota,  —  Rev.  Codes  (1895), 
nal   processes  are  enumerated  in  the  §§7758,  7885. 

statute.     Mo.  Rev.  Stat.  (1889).  §  4008.  Utah.  —  Rev.  Stat.  (1898),  §  4608. 

3.  Knst  be  on  Oath.  Mo.  Rev.  Stat.  10.  Charging  part  of  complaint,  see 
(1889),  §4021.  supra^  note  I,  p.  932. 

4.  Kame  of  the  person  aoonsed  must  be  Hame  of  penon  aoonied,  if  known,  must 
stated.     Mo.  Rev.  Stat.  (1889),  §4021.  be  stated. 

5.  That  a  felony  has  been  oommitted  Montana,  —  Pen.  Code  (1895),  §  1590. 
must  be  stated.  Mo.  Rev.  Stat.  (1889),  North  Dakota.  —  Rev.  Codes  (1895), 
84021.  §7886. 

6.  Charging  part    of  complaint,    see  Utah.  —  Rev.  Stat.  (1898),  §4610. 
supra ^  note  I,  p.  932.  Coiuity  in   which  offense   was   com- 

7.  The  oath  need  not  be  administered  by  mitted  must  be  stated. 

the  magistrate  to  whom  the  complaint        Montana^  —  Pen.  Code.  (1895),  %  Z59a 

040  Volume  5. 


6687.  CRIMINAL  COMPLAINTS.  6687. 

Form  No.  6687.* 
The  State  of  Nebraska  \ 

against  >  Complaint  for  {Here  name  the  effense)?^ 

John  Doe,  ) 

The  State  of  Nebraska,  ) 
County  of  Colfax,  f  ®^- 

The  complaint  and  information  of  Richard  Roe,  of  the  coanty  afore- 
said, made  in  the  name  of  the  state  oi  Nebraska,  before  me,  the 
undersigned,  a  justice  of  the  peace  ^  within  and  for  said  county,  this 
fifth  day  of  March,  a.  d.  i8P^,  who  being  duly  sworn  on  his  oath* 
says  that  John  Doe,^  on  the  second  day  of  March,  iS98,  in  the  county 
oi'Colfax  aforesaid  then  and  there  being,  did  then  and  there  {Here 
state  the  fctcts  constituting  the  offense  charged),^  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  stcUe  oi  Nebraska. 

Richard  Roey 

Subscribed  in  my  presence  and  sworn  to  before  me  this  fifth  day 
oi  March,  iS98.  Abraham  Kent,  Justice  of  the  Peace.* 

North  Dakota,  ^  Rev.  Codes,  (1895),  Unit  be    in  Writing.—  Neb.    Comp. 

§  7886.  Stat.  (1897),  §  7010. 

£//S0A.  — Rev.  Stat.  (1898),  g  4610.  8.  The  title  is  no  part  of  the  com- 

Oeneralname  of  ofbnae  must  be  stated,  plaint.    White  v.  State,  28  Neb.  341. 

Montana.  —  Pen.  Code  (1895),  g  1590.  8.  Xagistratat  to  whom  complaints 

North  Dakota,  —  Rev.  Codes  (1895),  are  made  are  enumerated  in  the  statute, 

g  7886.  Neb.  Comp.  Stat.  (1897),  g  6973. 

Utah,  —  Rev.  Stat.  (1898),  g46io.  The  complaint  must  be  made  before 

Kame  of  penon  against  whom,  or  the  proper  magistrate  in  order  to  give 
against  whose  property,  the  ofifense  was  jurisdiction  to  make  a  preliminary  ex- 
committed  must  be  stated,  if  known.  amination.  White  v.  State,  28  Neb.  341. 

Montana,  —  Pen.  Code  (1895),  g  1590.  4.  Xnst  bo  upon  Oath.  —  Neb.  Comp. 

North  Dakota,  —  Rev.  Codes  (1895),  Stat.  (1897),  g  7010;  White  v.  State,  28 

g7886.  Neb.  341. 

Utah.  —  Rev.  Stat.  (1898),  g  4610.  5.  Xnst  diam  oomo  penon  with  the 

Xnst  be  snbeeribed  and  sworn  to  by  com-  commission  of  an  offense  against  the 

plainant.  laws  of  the  state.    Neb.   Comp.  Stat. 

Montana.  —  Pen.  Code  (1895),  g  159a  (1897),  g  7010. 

North  Dakota,  —  Rev.  Codes  (1895),  6,  Xnst  charge  eijpUoltly  all   that  is 

g  7886.  essential    to    constitute     the    ofifense. 

Utah.—Ktv,  Stat.  (1898),  g46io.  Smith  v.  State,  2X  Neb.  556. 

1.  Nebraska.  —  Comp.     Stat.    (1897),  In   Brown  v.   State,   16  Neb.  659,  a 

g  7010.  complaint  charging  the  commission  of 

A  complaint  in  writing  signed  by  the  a  crime  in  positive  terms  was  held  not 

complainant  and  sworn  to  before  the  to  be  invalid  because  affiant  added  that 

clerk  of  the  district  court  within  his  he  "  verily  believes  defendant  guilty." 

jurisdiction,  and  filed  in  the  office  of  the  As  to  the  charging  part  of  the  com- 

justice  of  the  peace,  would  be  sufficient  plaint,  see   Exp,  Eads,   17   Neb.  146; 

to    require    him    to    issue  a  warrant  Yates  v,  Kinney,  19    Neb.  383.      See 

thereon.      State    v,   Lauver,    26    Neb.  also  supra^  note  i,  p.  932. 

757.  7.  Xnst  be  signed  bv    complainant. 

For  formal  parts  of  affidavits,  gener-  Neb.  Comp.  Stat.  (1897),  g  7010. 

ally,  consult  the  title  Affidavits,  vol.  8.  Clerkofoonrt  may  administer  oath. 

I,  p.  548.  State  V,  Lauver,  26  Neb.  757. 

For  preoedents  of  complaints  of  this  Kevada.  —  The  complaint  in  prelimi- 

character  held  to  be  sufficient  see  Ven-  nary  proceedings  in  criminal  cases  in 

num  V,  Huston,  38  Neb.  300;  State  v,  this  state  is  provided  for  under  statutes 

Lauver,   26  Neb.   757;    Haunstine    v,  having  provisions  identical  with  those 

State,  31  Neb.  IZ2;    Hill  v.  State,  4a  in  Arttona,    See  n^a^  Form  No.  66(^ 

Neb.  503.  and  notes  thereto. 
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P9fiillifo*^6a8»* 

To  Abraham  Kent^  Justice  of  the  Peace*  for  the  County  of  Nillsbaroughi 

Richard  Roe  of  Hillsborough  in  the  county  oi  Hillsborough^  com- 
plains that  John  Dofi  of  Hillsborough  in  the  county  aforesaid,  on  the 
second  day  of  March^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight^  at  Hillsborough  aforesaid,  in  the  county  of 
Hillsborough^  aforesaid,  with  force  and  arms  {Here  state  offense  charged 
and  the  facts  constituting  the  same)^  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state. 

Wherefore  the  said  Richard  Roe  prays  that  the  said  John  Doe  may 
be  held  to  answer  this  complaint,  and  that  justice  may  be  done  in 
the  premises. 

Richard  Roe  fi 

Hillsborough^  ss.  March  5th^  i8P^,  personally  appeared  Richard 
RoCy  and  made  oath  that  the  above  complaint  by  him  subscribed  is 
in  his  belief  true.^ 

Before  me,  Abraham  Kenl^  Justice  of  the  Peace. 

PormNo.  6689.* 

The  State  of  New  Jersey^  \ 
County  of  Bergen,  J     * 

Richard  Roe^  of  the  township  of  Blanks  in  the  county  of  Bergen  and 
state  of  New  Jersey ^  upon  his  oath  complains  that  on  the  second  day 
of  March,  a.  d.  iSP^,  at  said  township  of  Blank,  in  the  county  and  state 
aforesaid,  John  Doe  did  {Here  state  facts  constituting  the  offense 
charged)  ;  wherefore  the  said  Richard  Roe  prays  that  the  said  John 
Doe  may  be  apprehended  and  held  to  answer  to  this  complaint,  and 
dealt  with  as  law  and  justice  may  require. 

Richard  Roe. 

Sworn  and  subscribed  to  this^M  day  ol  March^  iS98. 

Before  me,  Abraham  Keni^  Justice  of  the  Peace.* 

1.  New  Hampshire,  —   Pub.     Stat  7.  New  Jersey,  —  Gen.  Stat.  (1895),  p. 

(1891),  c.  248  et  seq.  ZXI9,  g  X  et  sear,  p.  I200,  §  II  et  sea, 

8.  Unit  '1m  addressed  to  a  justice  of  the  Knit  be  in  wrltiiig.  —  State  v.  Qjiigg* 

peace  or  to  a  police  court.     N.  H.  Pub.  13  N.  J.  L.  293. 

Stat.  (1891),  c.  248,  g  9.  8.  liagistrates  to  whom  the  complaint 

8.  Hame  or  deserlptlon  of  aeensed  must  may  be  made  are  enumerated  m  the 

be  stated.     N.  H.  Pub.  Stat.  (189X),  c.  statute.     N.  J.   Gen.  Stat.   (1895),    p. 

248,  8  9-  1119.  §  I. 

4.  Hame  aiiddeseriptlon  of  offnse  must  Jurat.  —  In  State  v.  Perth  Amboy,  51 
be  given.  N.  H.  Pub.  Stat.  (1891),  c.  N.  J.  L.  406,  it  was  held  that  the  char- 
348,  §  9.  ter  of    the  city,  the   violation  of  the 

Charging  part  of  complaint,  see  it^rtf,  ordinance    of    which    constituted    the 

note  I,  p.  932.  ground  of  complaint,  did  not  require 

IMitbust  and  separate  ofBnses  must  not  the  oath  and  attestation  to  the  com- 
be included  in  one  count  of  the  same  plaint  to  be  made  in  writing  prior  to  the 
complaint.  State  v.  Fowler,  28  N.  H.  arrest,  and  that  consequently  the  jurat 
184.  need  not  have  been  signed  by  the  police 

5.  Xnst  be  dgned  by  complainant.  N.  magistrate  until  the  return  day  of  the 
H.  Pub.  Stat.  (1891),  c.  248,  g  9,  summons. 

8.  Xiift  be  under  Oath.  N.  H.  Pub«  Vew  Xezieo.  —  The  complaint  in 
Stat.  (i89i)»  c.  348»  g  9.  writing  In  preliminary  proceedings  la 

961  Volume  5, 


6690.  CRIMINAL  COMPLAINT^.  6691. 

^rnnoi  No.  ^690.' 

To  Abraham  Kent,  one  of  the  Justices  of  the  Peace  in  and  for  the 
county  of  Suffolk,  state  of  New  York,^ 

Suffolk,  ss. 

Ricliard  Roe,  of  the  town  of  Huntington,  in  the  county  of  Suffolk^ 
state  of  New  York,  being  duly  sworn  and  examined,  makes  complaint 
and  on  oath'  says:  {Continuity  and  concluding  as  in  Form  No.  6663.) 


Form  No.  669 x.* 

this  state  is  provided  for  by  JVew  Mex-  examined,  makes  complaint  and  says, 

ico  Compiled  Laws  (1884),  §  2448,  and  that  on  or  about  the  first  day  oljune, 

seems  to   be  in  all  material   respects  1^64^  at  the  town  of  Knox^  aforesaid, 

-similar  to  the  complaint  provided  for  Ferrand  T,  Pratt  did  designedly,  and 

in  such  proceedings  under  the  Aritona  by  false  pretense,  obtain  from  him  one 

Statute.      See  supra^   Form   No.  6663,  sulky,  of  the  value  of  |^,  by  falsely 

and  notes  thereto.  stating  and  representing  to  him  thai  his 

1.  New  York.  —  Cook's  Code  Crim.  sulky  was  hard  to  ride  in,  and  that  he 
Proc.  (1891),  §  145^/ j^^.  The  statutory  was  going  to  Albany  city,  and  that 
provisions  in  New  York  are  identical  he  would  leave  his  sulky  with  him,  the 
with  those  in  Arizona,  Consult  Form  said  Stephen  D.  Van  Natta^  and  would 
No.  6663,  supray  and  notes  thereto.  return  it  the  next  week,  whereas,  in 

For  tlM  Ibrmal  parts  of  affidavits,  gen-  fact,  he  did  not  so  return  it,  but  took  it 

erally,   consult    the    title  Affidavits,  to  Albany  and  had  the  same  shipped  to 

vol.  I,  p.  548.  Fort  Plain^  with  intent  to  cheat  and 

For  example  of  such  complaint  in  this  defraud  the  said  Stephen  D.  Van  Natta^ 

state  see  Form  No.  2394.  Stephen  Z>.  Van  Natta, 

The  same  teohnieality  and  striotnen  is  Sworn  and  subscribed  before  me  ) 

not  called  for  with  respect  to  the  com-  this  i6th  day  oijuly^  1^64,       \ 

plaint  as  is  necessary  in  the  case  of  an  E,  N.  Bogardus^ 

indictment.      People  v,    Robertson,    3  Justice  of  the  Peace." 

Wheel.  Cr.  Cas.  (N.  Y.  Gen.  Sess.)  180.  It  was  held  that  this  complaint  was 

Keed  not  be  rednoed  to  writing  prior  to  sufficient  to  call  upon  the  justice  to  ex- 

the   issuance    of  warrant.      Payne  v.  ercise  his  judgment  in  determining  the 

Barnes,  5  Barb.  (N.  Y.)465;  Matter  of  propriety  of   issuing  a  warrant,  and» 

Boswell,  34  How.  Pr.  (N.  Y.  Ct.  Sess.)  having  done  so  in  good  faith,  to  protect 

347;  Sleight  V,  Ogle,  4  £.  D.  Smith  (N.  him  with  respect  thereto. 

Y,)  445.     Compare^  however.  People  v.  4.  North  Carolina.  —  Code    (1893),  % 

Fuerst,  13  N.  Y.  Misc.   Rep.  (Queens  1 133. 

County  Ct  Sess.)  304.  Complaint  nnder  oath  is  neeeMiry  to 

2.  Magistrates  to  whom  the  complaint  the  issuance  of  the  warrant  unless  the 
may  be  made  are  enumerated  in  the  offense  had  been  committed  ji«/^r9ij»Ar» 
statute.  Cook's  Code  Crim.  Proc.  (N.  Welch  v.  Scott,  5  Ired.  L.  (27  N.  Car.) 
Y.),  §  147.  72. 

8.  Made   on    information    and    beliei;  For  formal  parts  of  affidavits,  gener-- 

whether  by  an  officer  or  other  person,  is  ally,  consult  the  title  Affidavits,  vol. 

insufficient.     Matter  of  Blum,  9  Misc.  i,  p.  548. 

Rep.   (N.  Y.   Supreme  Ct.)  571.    The  For  preoedenti  of  complaints  before  a 

information  in  this  case  concluded  as  justice  see  State  v,  Griffis,  117  N.  Car. 

follows:   "Deponent  further  says  that  709;  State  v.  Taylor,  118  N.  Car.  1262; 

he  makes  this  complaint  upon  in  forma-  State  v,  Norman,  no  N.  Car.  485;  Dur- 

tion  and  belief  as  a  police  officer  of  the  ham  v,  Jones,  119  N.  Car.  268. 

city  of  Brooklyn."  Complaint  may  be  amended  in  the  dis- 

Preoedent. —  In  Pratt  z'.  Bogardus,  49  cretion  of  the  justice.     N.  Car.  Code 

Barb.  (N.  Y.)  91,  the  complaint  was  as  (1883),  §  908;  State  v.  Norman,  no  N. 

follows:   **  Albany  County,  ss:  Stephen  Car.  484.    And  this  discretionary  power 

D,  Van  Nattay  of  the  town  of  KnoXyXn  is  not  reviewable  on  appeal.     State  r. 

the  said  county,  being  duly  sworn  and  Taylor,  118  N.  Car.  126a. 
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6692.  CRIMINAL  COMPLAINTS.  6698. 

Dewese  Township.  )  .     "        * 

The  State  of  North  Carolina 

against 

John  Doe, 

North  Carolina^  \ 

Mecklenburg  County.  J  ^^ 

Richard  Roe^  of  Davidson^  in  the  county  of  Mecklenburg^  state  of 
North  Carolina^  being  duly  sworn  on  this  fifth  day  of  Marchy  iS98y 
upon  oath  deooses  and  says:  (^Continuing  and  concluding  as  in  Form 
No.  6663,) 

Form  No.  6693.* 
The  State  o/No^thD^akot^^  P^^i^^^ff*  )  Complaint  for  Burglary  in  the 
>>l«  Z>y  dSendant.  }     First  Degree. 

The  State  of  North  Dakota, 
County  of  Cass, 

Upon  thisyf/'M  day  of  March,  a.  b.  i8P^,  before  me,  Abraham  Kenfy 
a  justice  of  the  peace'  within  and  for  the  county  of  Cass,  state  of 
North  Dakota,  personally  appeared  Richard  Roe,  who  being  duly 
examined  and  sworn  upon  oath  deposes  and  says :  {Continuing  and 
concluding  as  in  Form  No.  666S,) 

Fonn  No.  6693.^ 

(Bates'  Anno.  Stat.  Ohio  (1897),  §  7134.) 
The  State  of  Ohio,  Vinton  County,  ss. 

1.  Xagiitratat  to  whom  the  complaint  a  criminal  complaint,  filed  against  the 
may  be  made  are  enumerated  in  the  accused  with  an  examining  magistrate, 
statute.     N.  Car.  Code  (1883),  §  1 132.        after  alleging  time  and  place,  desig- 

Xiist  oonolude  **  against  the  form  of  nated  the  offense  in  general  language, 

the  statute."     State  v,  Lowder,  85  N.  giving  its  name,  and  in  addition  thereto- 

Car.  565.  set  out  such  of  the  facts  and  circum- 

2,  North  Dakota,  —  Rev.  Codes  (1895),  stances  constituting  the  offense  as 
gg  7881,  7886,  being  similar  to,  if  not  fairly  apprises  a  person  of  average  in* 
identical  with,  the  statutory  provisions  telligence  of  the  nature  of  the  accusa- 
relating  to  criminal  complaints  in  pre-  tion  against  him,  it  was  held  sufficient 
liminary  proceedings  in  Montana,  See  to  authorize  a  state's  attorney  to  file  an 
Form  No.  6686,  supra,  and  notes  information  against  the  accused  for  the 
thereto.  same  offense.     State  v,    Barnes,  3  N. 

For  formal  parti  of  affidavits,  gener-  Dak.  131. 

ally,  consult  the  title  Affidavits,  vol.  8.  MagistratM  before  whom  criminal 

ii  P-  548.  complaints  may  be  made  are  enume- 

7or  a  prooodont  of  a  complaint  of  this  rated  in   the  statute.      N.  Dak.    Rev. 

character  see  State   v.   Barnes,   3   N.  Codes  (1895),  §§  7758,  7885. 

Dak.  131.  4.  Ohio.  —  Bates' Anno.  Stat.  (1897), 

Tho  tame  technieaUty  and  care  neces-  §  7133  '^  -r^^- 

iary  in  framing  indictments  and  infor-  Kansas.  —  2  Gen.  Stat.  (1897),  p.  402, 

mations  is  not  necessary  in  drawing  a  g  35.    See  supra.  Form  No.  6676,  and 

complaint.     State  v.  Barnes,  3  N.  Dak.  notes  thereto. 

131.  Oklahoma,  —  Stat.  (1893),  §4958.    See 

Under  g  8,  c.  71,  Laws  of  1890,  where  infra.  Form  No.  6694,  and  notes  thereto*' 
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0604.  CRIMINAL  GOMPUUNTS.  86Q& 

Before  me,  Abraham  Kent}  [a  justice  of  the  peace  in  and  for  said 
cottnty,]^  personally  came  ^fV^zr^iPb^,  who  being  duly  sworn  accord- 
ing to  law,  deposes  and  says,  that  on  or  about  the  second  day  of 
March^  i8P<?,  at  the  county  of  Vinton^  ontJoknJOoe  (Here  desert 
the  offense  committed  as  nearly  according  to  the  nature  thereof  as  the  case 
will  admit)? 

Richard  Roe. 
Sworn  to  and  subscribed  before  me  this^^M  day  oiMarch^  iS98. 

Abraham  Kentj  Justice  of  the  Peace; 

Form  Ho.  6694 .« 

Territory  of  Oklahoma^  Oklahoma  County,  ss. 

Richard  Roe^  being  duly  sworn^on  oath  says,  that  on  the  second  d^y 
of  March^  a.  d.  \W8^  in  the  county  of  Oklahoma  and  territory  of  Okla- 
homOf  John  Doe  did  (continuing  and  concludii^  as  in  Form  No.  6G76), 

Form  No.  6695.* 

Before  Abraham  Kent^  Justice  of  the  Peace  within  and  for  Blcuk 
Precinct,  Multnomah  County,  State  of  Oregon,^ 

The  State  of  Oregon,  plaintiff,  1 

against  >  Complaint  for  Burglary. 

John  Doe,  defendant         } 
John  Doe  is  accused  by  Richard  Roe  by  this  complaint  of  the  crime 
of  {continuing  and  concluding  as  in  Form  No,  6716,  charging  an  offense 
not  within  the  jurisdiction  of  the  justice  of  the  pecLce). 

Wyoming,  —  Rev.  Sut.  (1887),  g  3181.  Kansas.  — -•  Gen.  Stat.  (1897),  p.  40a, 

See  infra^  Form  No.  6707*  and  notes  g  35.     See  supra^  Form  No.  667<^,  and 

thereto.  notes  thereto. 

For  formal  parti  of  affidavits,  gener-  Ohio, — Bates'   Anno.  Stat.  (1897),  § 

ally,  consult  the  title  Affidavits,  vol.  i,  7133  et  seq.    See  x«^«,  Fonn  No.  6693, 

p.  548.  and  notes  thereto. 

For  aaotfatt  farm  of  an  affidavit  which  Wyoming.  —  Rev.  Stat.  (1887),  §  3181. 

tnay  be  varied  to  suit  the  nature  of  any  See  infra^  Form  No.  6707,  and  notes 

particular  case  see  Bates'  Anno.  Stat,  thereto. 

Ohio  (1897),  g  7135.  For  tho  formal  parts  of  affidavits,  gen- 

For  azamplM  of  complaints  in  this  erally ,  consult  the  title  AFFroAvrrs,  vol. 

state  see  Forms  Nos.  2415,  3945.  i,  p.  548. 

Complaint  undsr  oath  is  nsossiary  to  Xa^^itratss  to  whom  the  complaint 

the  issuance  of  the  warrant  unless  the  may  be  made  are  enumerated  in  the 

ofifense    had    been     committed    super  statutes.     Okla.  Stat.  (1893),  §  4957. 

visum,    Eichenlaub  v.  State,  36  Ohio  6.  Or/^Mi.— Hill's  Anno.  Laws  (1899), 

St.  142.  |§  IS46,  1540,  being  similar  to,  if  not 

Hay  bo  upon  Affirmation. — Eichenlaub  identical  with,  the  provisions  relating 

V.  State,  36  Ohio  St.  142.  to  criminal  complaints  in  preliminary 

1.  Xagirtratas  to  whom  complaints  of  proceedings  in  Ariuona.  See  supra, 
this  character  may  be  made  are  enu^  Form  No.  6663,  and  annotations  thereto, 
merated  in  the  statute.  Bates'  Anno.  For  ths  ftnul  parts  of  affidavits,  gen- 
Stat.  Ohio  (1897),  §  7106.  erally,  consult  the  title  AFFmAvrrs,  vol. 

2.  The  words  in  [  ]  do  not  appear  in  i,  p.  548. 

the  form  set  out  in  the  statute.  6.  Maglitratss  to  whom  complaints  ol 

8.  Charging   part  of   complaint,  tee  this  character  may  be  made  are  enu- 

supra,  note  i,  p.  932.  merated  in  the  statute.    Hill's  AnaSb 

4.  Oklahoma,  /—  StftL  (1893),   %  4958,  Laws  Oregon  (1892),  §  1548. 

and  notes  theretcx 
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6696.  CRIMINAL  COMPLAINTS.  6697. 

Porm  No.  6696.^ 
Ouster  County,  ss. 

Personally  appeared  before  me,  one  of  the  justices  of  the  peace  irf 
and  for  the  county  aforesaid,  this^M  day  of  March^  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  nttuty-eight^  Richard  Roe^  of 
the  township  of  Blanks  in  said  county  of  Chester^  and  state  of 
Petmsylvatday  who  being  first  duly  sworn  according  to  law  on  oath 
*  deposes  and  says  that  on  the  second  day  of  March^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  mnety-etghty  at  the  township  of 
Blank  aforesaid,  in  the  county  and  state  ziortsaXd^  John  Doe  did 
\Here  state  th^  facts  constituting  the  offense  charged\^  [contrary  to  the 
act  of  assembly  in  such  case  ooade  and  provided.]^ 

Richard  Roe, 
Sworn  and  subscribed  to  before  me  this^M  day  of  Marchy  iS98> 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  6697.^ 
(R.  I.  Gen.  Laws  (1896),  c  102,  §  33.) 
To  John  Marshall^  Esquire,  justice  (or  clerks  as  the  case  may  be)^ 
<rf  the  district  court  of  the  x6s:M  judicial  district,^  Richard  Roe^  chief  of 
the  police  (or  specicU  constable^  or  other  person,  as  the  case  may  be) 
of  the  town  of  North  Providence^  on  oath  complains  in  the  name  and 
behalf  of  the  state,  that  at  said  North  Providence^  on  the  j^r^n^day  of 

1.  Pennsylvania,  —  Complaint  is  the  4.  Rhode  Island.  —  Gen.  Laws  (1896), 

name  used  in  criminal  proceedings  to  c.  2a^ 

designate  the  allegation  made  to  the  For  famiAl  parts  of  affidavits,  gen- 
proper  officer  that  some  person,  whether  eralljr,  consult  the  title  Affidavits, 
known  or  unknown,  has  been  guilty  of  vol.  i,  p.  548. 

the  designated  offense,  and  a  request  Xnst  b«  BadvMd  to  Writing.  —  R.  L 

that  the    offender  may  be  punished.  Gen.  Laws  (1896),  c.  229,  §  10. 

The  complaint  should  be  made  on  oath  A  justice  or  clerk  of  the  district  court 

or  affirmation  and  reduced  to  writing  may,  by  an  amanuensis,   reduce  th^ 

by  the  magistrate.    It  should  be  cor-  complaint  to  writing.    The  work  be- 

rectly  dated,  should  state  the  name  of  comes  that  of  the  justice,  or  the  clerk, 

the  place  where  it  is  taken,  the  name  as  the  case  may  be,  when  he  swears 

and  style  of  the  informant,  the  name  of  the  complainant  and  issues  the  war- 

the  magistrate,  and,   if  possible,  the  rant.    State  v.  Guinness,  16  R.  I.  401. 

name  of  the  offender,  the  time  of  the  6.  Xagistratss  to  whom  the  complaint 

commission  of  the  offense,  a  descrip-  may  be  made  are  enumerated  in  the 

tion  of  the  offense,  and  the  place  where  statute.     R.  I.  Gen.  Stat.  (1896),  c.  229. 

the  offense    was    committed.     Grayd.  A  criminal  complaint  beginning  thusi 

Forms  (1845),  p.  189.    Compare  Form  "  To  James    W,    Blackwood^   Esquire, 

No.  6680,  supra^  and  notes  thereto.  Justice  of   the  District  Court  of  the 

ForfariBAlpartf  of  affidavits,  generally.  Sixth  Judicial   District,"  the   jurat  to 

consult  the  title  Affidavits,   vol.   i,  which  shows   that  it  was  subscribed 

p.  548.  and  sworn  to  before  William  B.  Beach, 

Cinaplaint  under  oath  is  nooasssry  to  the  justice  of  the  district  court  of  the  sixth 

issuance  of  the    warrant,  unless    the  judicial  district,   was  held  to  be  not 

offense     had    been    committed    <f¥^  fatally  defective,  as  the  court   might 

tnsuM,    Conner  v.  Com.,  3  Binn.  (Pa.)  take   judicial  notice  that  William   B. 

4a.  Beach  was  at  the  time  of  the  date  of 

8.  Qharging   part  of    complaint,  see  the  complaint  justice  of    the  district 

stipra^  note  i,  p.  932.  courtof  the  sixth  judicial  district.  State 

8.  Instead  of  the  words  in  [  ]  insert  v,  Wright,  16  R.  I.  518. 

**  against  the  peace  and  dignity  of  the  6.  An  aUsffatlon  of  plaoo,  using  the 

Commonwealth  of   Pennsylvania,"  if  words  "  at  Tiverton,  in  the  county  of 

the  offense  is  a  common-law  crime.  Newport,"  raises  the  necessary  iofer- 
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6698.  CRIMINAL  COMPLAINTS.  6699* 

Marchy  a.  d.  i8P^,  with  force  and  arms,  John  Doe  of  said  North  Provi- 
dence {Here  state  fully  the  facts  constituting  the  offense  charged)^^  against 
the  statute,  and  the  peace  and  dignity  of  the  state.  Wherefore,  he 
prays  advice,  and  that  process  may  issue,  and  that  said  respondent 
may  be  apprehended  and  held  to  answer  to  this  complaint,  and  be 
further  dealt  with  relative  to  the  same  according  to  law. 

Richard  Roe,^ 

Dated  at  North  Providence,  this  fifth  day  of  March,  iS98. 

Providence,  sc. 

In  North  Providence  in  said  county  on  this  fifth  day  of  March,  iS98, 
before  me  personally  appeared  Richard  Roe  and  made  oath  that  the 
statements  made  in  the  complaint  by  him  above  subscribed  are  true. 

Abraham  Kent,  Justice  of  the  Peace.' 


j-ss. 


Fcirm  No.  6698/ 

The  State  of  South  Carolina, 
County  of  Sumter, 

Personally  appeared  before  me,  Abraham  Kent,  one  of  the  magis- 
trates *  within  and  for  the  county  of  Sumter,  state  of  South  Carolina, 
\}[i\%  fifth  day  of  March,  iS98,  Richard  Roe,  of  Sumter,  in  said  county 
and  state,  who  being  duly  sworn  on  oath^  complains  and  says:  (Clm* 
tinuing  and  concluding  as  in  Form  No,  666S.  y 

Form  No.  6699.* 
The  State  of  South  Dakota,  plaintiff,  1  information /^^«r^Airr  in  the 
/./l«i^.?"efendant.  \     ^irst  Degree. 

The  State  of  South  Dakota, ) 
County  of  Hughes,  \  ^®- 

Upon  \ki\s  fifth  day  oi  March,  a.  d.  \^8,  before  me,  Abraham  Kent^ 

encc  that  the  town  of  Tiverton  is  meant,  of  the  offense.     A  sworn  information, 

State  V.  Lake,  i6  R.  I.  511.  setting  forth  the  charge  **  plainly  and 

1.  Charging   part  of   complaint,   see  substantially,"    so    that    the    accused 
supra,  note  I,  p.  932.  might  understand   the   nature  of  the- 

2.  Xiut  be  signed  by  the  complainant  offense,  seems  to  have  been  only  what 
R.  I.  Gen.  Laws  (1896),  c.  229,  §  10.  was  intended  by  the  statute.     McCon- 

8.  Yerillcation.  —  Complainant   must  nell  v,  Kennedy,  29  S.  Car.  180;  2  S. 

be  examined  under  oath.     R.  L  Gen.  Car.  Rev.  Stat.  (1893),  p.  268,  §  19. 

Laws  (1896),  c.  229,  §  10.  Hay  be  amended  at  any  time  before 

4.   South    Carolina,  —  2     Rev.     Stat,  trial.   2  S.  Car.  Rev.  Stat.  (1893),  p.  268, 

(1893).  p.  268,  §  19.  §  19. 

For  the  formal  parte  of  affidavits,  gen-  PrerionB  affidavit  and  warrant  are  not 

erally,   consult   the    title   Affidavits,  necessary  in  order  that  the  state  solici- 

vol.  I,  p.  548.  tor   may  present  a    bill  to   the  grand 

6.  Xagiftratei  to   whom  complaints  jury.     State  v.  Bowman,  43  S.  Car.  108. 

may  be  made  are  enumerated  in  the  Hoed  not  oonolude  '*  against  the  form 

statute.     2  S.  Car.  Rev.  Stat.  (1893),  c.  of  the  statute."     State  v.  Brown,  14  S. 

IL  Car.  383. 

6.  XQst  be  under  Oath.  —  2   S.    Car.  8.  South  Dakota. —  Dak.  Comp.  Law? 
Rev.  Stat  (1893),  p.  268,  §  19;  State  v,  (1887),  §§  7117,  7120  et  seq, 
Wimbush,  9  S.  Car.  309.  For  formal  parts  of  affidavits,  gener- 

7.  Ko  partieolar  Ibroudity  or  technical  ally,  see  the  title  Affidavits,  vol.  i» 
accuracy  is  necessary  in  the  statement  p.  548. 
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.a  justice  of  the  peace  ^  within  and  for  the  county  of  HugheSy  state 
of  South  Dakota^  personally  appeared  Richard  Roe^  who  being  duly 
examined  and  sworn  upon  oath^  deposes  and  says:  {Continuing and 

concluding  as  in  Form  No.  6663.) 

Form  N».  6700.' 

State  of  Tennessee^  Maury  County. 

Personally  appeared  before  me,  Abraham  Kent^  a  justice  of  the 
peace*  within  and  for  the  said  county  oi  Maury ^  this  fifth  day  of 
March^  iS9S^  one  Richard  Roc,  oi  Columbia,  in  said  county  of  Maury, 
who  being  duly  sworn  according  to  law  on  oath  alleges  and  says: 
^Continuing  and  concluding  as  in  Form  No.  6663.) 

Form  No.  6701.* 
The  State  of  Texas,  ) 
-County  of  Freestone.  \ 

Before  me,  the  undersigned  authority,^  on  this^M  day  of  March^ 
\W8,  personally  appeared  Richard  Roe,''  who,  after  being  by  me  duly 

1.  Xagiitratat  to  whom  information  ComplalBt  iludl  be  daemed  foilloienty 
may  be  made  are  enumerated  in  the  without  regard  to  the  form,  if  it  has 
AUtute.  Dak.  Comp.  Laws  (1887),  §  the  requisites  mentioned  in  the  statute. 
7119*  Anderson  v.  State,  34  Tex.  Grim.  Rep. 

2.  Xvft  be  Teriflad  by  oath  or  affirma-  96;  Brown  v.  State, *ii  Tex.  App.  451; 
tion.    S.  Dak.  Comp.  Laws  (1887),  §§  Clark  v.  State,  23  Tex.  App.  260. 
^ll^,  ^  120  et  seq.  nut    be   in    Writing. — Tex.     Code 

8.   Tennessee. — Code  (1896),   §    6973  Crim.  Proc.  (1895),  art.  257. 

€t  seq.^  being  similar  to  and  in  many  7.  Kame  of  the  affiant  need  not  appear 

xespects    identical  with  the  statutory  In  the  body  of  the  complaint  provided 

provisions    relating  to  criminal  com-  he  signs  it  and  swears  to  it.     Upton  v. 

plaints  in  preliminary  proceedings  in  State,  33  Tex.  Crim.  Rep.  231. 

Alabama  e^Ti^  Aritona.  Sec  supra,  Forms  In  Malz  v.  State,  (Tex.  Crim.  App. 

Nos.  6662,  6663,  and  notes  thereto.  1896)   34  S.    W.  Rep.  267,  it  appears 

For  the  formal  parte  of  affidavits,  gen-  that  the  complaint  originally  read  in 

crally,    consult    the    title  Affidavits,  the  beginning    part  "personally    ap- 

vol.  I,  p.  548.  peared  before  the  undersigned  author- 

4.  Xagiftratee  to  whom  the  complaint  ity  ^.  L.  Winfrey**  and  was  signed  and 
may  be  made  are  enumerated  in  the  appears  to  have  been  sworn  to  by  Will- 
statute.     Tenn.  Code  (1896),  §  6974.  iam  Jackson.     Upon  motion  to  quash 

5.  Texas. — Code  Crim.  Proc.  (1895),  on  the  ground  that  the  affidavit  was 
art.  255  //  seq,  made  by  R.    L.  Winfrey  and   not   by 

For  tiie  formal  parts  of  affidavits,  gen-  William  Jackson,  the  county  attorney 

erally,    consult  the  title  Affidavits,  filed  an  answer  showing  that  the  com- 

Tol.  I,  p.  548.  plaint  as  shown   by  the  affidavit  was 

A  oomplAhit  ie  prereqniaite  to  an  infor-  signed  and  sworn  to  by  William  Tack- 

mation.     Dominguez    v.    State,   (Tex.  son,   and  asked   leave   to  amend   the 

Crim.  App.  1896)  35  S.  W.   Rep.   973;  complaint  by  erasing  the  name  of  "^. 

White  ».  State,  (Tex.  Crim.  App.  1896)  L.   PVin/rey*  and  inserting  '*Wt//lam 

35  S.  W.  Rep.  391.  Jaekson**     It  was  held  that  it  was  com- 

6.  Mmgietratea  authorized  to  issue  petent  to  erase  the  name  of  Winfrey 
criminal  processes  are  enumerated  in  and  insert  that  of  Jackson  on  the 
the  statute.  Tex.  Code  Crim.  Proc.  theory  that  it  was  not  necessary  in 
(184^5),  art.  41.  the  body  of  the  complaint  to  state  the 

Complaint  may  be  sworn   to  before  name  of   the  party  making  the  com- 

the    county  attorney  or  his  assistant,  plaint  or  the  affidavit. 

Kelly  V.  State,  (Tex.  Crim.  App.  1896)  That  it  wae  made  by  a  credible  person 

58  S.  W.  Rep.  39.  is  not  necessary  to  be  stated  in  the  com* 
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sworn  on  his  oath  deposes  and  says,^  that  John  Doe^^  in  the  county 
of  Freestone^  and  state  of  Texasy  heretofore,  to  ¥rit,  on  or  aboat 
the  seamd  day  of  Marchy  i8M,'  did  then  and  there  {Here  nam  the 
offense  charged^  and  state  with  particularity  the  facts  constituting  the  sam\^ 
contrary  to  the  forms  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Ttxas} 

Richard  Roe? 
Sworn  to  and  subscribed  before  me  this^M  day  of  March,  iM. 

Abraham  Kent^  Justice  of  the  Peace, 
Precinct  No.  6^  Freestone  County,  TexoiP 

plaint.    Dodson  p.  State,  35  Tex.  Crim.  Tlukt  aa  offme  agalnit  tha  Uwi  of  the 

Rep.  57.  state  has  been  committed,  ortbataffiaot 

An  ofloar  need  not  make  the  com-  has  good  reason  to  believe  and  does 

plaint.     Lindley  v.  State,  (Tex.  Crim«  believe  that  the  accused  has  committed 

App.  1898)  44  S.  W.  Rep.  165.  such  an  offense,  must  be  stated.    Tez. 

1.  That  affiant  '*  hai  reason  to  beUero  Code  Crim,  Proc.  (1895),  art  257. 
and  does  believe  "  is  equivalent  to  stat-  6.  Heed  not   oonolndo  **  against  the 
ing  in  the  language  of  the  statute  that  peace  and  dignity  of  the  state."  Carry 
affiant  has  "  good  reason  to  believe  and  v.  State,  (Tex.  Crim.  App.  1893)245. 
does    believe.**     Dodson  v.  State,   35  W.  Rep.  516. 

Tex.  Crim.  Rep.  571.  6.  Xnstbe  signed  by  the  affiant,  if  he 

That  the  affiant  **  has  good  reason  to  can  write  his  name;  otherwise  he  must 

believe  and  does  believe  "  that  the  ac>  place  his  mark  at  the  foot  of  the  com- 

cused     has    committed     the     offense  plaint.    Tex.  Code  Crim.  Proc  (1895)1 

charged  Is  sufficient.     Clark  v.  State,  art.  257. 

33  Tex.   App.   260;    Brown    v.  State,  7.  The  waatof  aJmAtoacomplaintis 

II  Tex.  App.  451;  Anderson  v.  State,  34  fatally  defective.     Neimaa  «.  Sute,  29 

Tex.   Crim.  Rep.  96;  Staley  v.  State,  Tex.  App.  360. 

(Tex.  Crim.  App.  1895)  29  S.  W.  Rep.  That  the  jurat  was,  in  fact,  made  on 

272;  Dean  v.  State,  (Tex.  Crim.  App.  May  2,  1889,  instead  of  April  2, 1889, 

1895)  29  S.  W.  Rep.  477.  as  written  therein,  is  a  mere  clerical 

In  Brown  v.  State,  11  Tex.  App.  451,  error,  which  does  not  vitiate  the  com- 

affiant  stated  that  '*to  the  best  of  his  plaint.    Allen  v.  State,  (Tex.  App.  i89<>} 

knowledge    and    belief"    the    alleged  13  S.  W.  Rep.  998. 

offense  was  committed,  which  was  held  A   jurat    to  a  complaint  mast  be 

to  be  sufficient.  signed  officially  by  the  officer  admiois- 

2.  Hame  of  aooosed  must  be  stated,  if  tering  the  oath.  A  jurat  signed  "^';- 
known;  when  not  known,  the  complaint  Greer ^  J,  P"  was  held  invalid  in  Nei- 
must  give  some  reasonably  definite  de-  man  v.  State,  29  Tex.  App.  360,  on  the 
scription  of  him.  Tex.  Code  Crim.  theory  that  such  signature  did  not 
Proc.  (1895),  art.  257,  Describing  ac-  designate  properly  the  official  charac- 
cused  as  *' Mrs.  Beaumont"  has  been  ter;  wherein  it  was  intimated,  lioweTer, 
decided  not  a  sufficient  compliance  that  the  signature  would  have  been 
with    this    provision    of    the    statute,  sufficient  in  the  following  words,  **|^'''' 

Beaumont  v.   Dallas,   34  Tex.    Crim.     Greer ^  J,  P,  Prec,  No, ,  W.  C" 

Rep.  68.  A  complaint  was  held  to  be  fauHf 

8.  Time  and  plaoe  of  the  commission  defective  to  which  was   appended  * 

of    the    offense    must    be    stated    as  jurat  which  did  not  show  the  officii 

definitely  as  can  be  done.    Tex.  Code  character  of  the  officer  before  whom 

Crim.  Proc.  (1895),  art.  257.  the  complaint  was   verified.    J^^*2^' 

Charging  an  offense  to  have  been  com-  son   v.  State,  25  Tex.  App.  529.    ^^ 

mitted   on   a  date  subsequent   to  the  jurat  in  that  case  was  signed  "W.  H- 

making  of  the  complaint  vitiates  the  Edell,"  and  following  this  name  ^^ 

complaint.     Womack  v.  State,  31  Tex.  some  pen  marks  which  resembled  die 

Crim.    Rep.  41;  Jennings  v.  State,  30  letter  **W."                                           . 

Tex.  App.  428.  In  Mican  w.  State.  (Tex.  App.  '^ 

4.  Kame  of  the  ofbnse  must  be  stated.  19  S.  W.  Rep.  762,  the  record  sho^^ 

Tex.  Code  Crim.  Proc.  (1895),  art.  257.  that  the    complaint    was    sworn  «J*5 

Charging  part  of  complaint,  see  xf^ra,  subscribed  before  one  **  John  M.  Keitb« 

note  I,  p.  932.  but  there  were  no  other  words  de*^^' 
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The  State  of  Utah,  plaintiflF, ) 

against  v  Complaint  far  Burglary. 

John  Doe,  defendant      ) 

The  State  of  Utah,  \ 
County  of  Utah.       \  ^' 

Upon  this  ^M  day  oi  March,  iSDS,  hefort  me,  Adraham  JTent,  a 
justice  of  the  peace  ^  of  Prove  precinct  within  and  for  the  said  county 
of  Utah,  in  the  state  of  Utah  aforesaid,  personally  appeared  Richard 
Roe,  who  being  duly  examined  and  sworn  by  me  upon  oath  deposes 
and  says:'  {Continuing  and  concluding  as  in  Form  No,  6663,)^ 

Fom  No.  '6703;^ 

State  of  Vermont,  )      To  Abraham  Keni^  Esq.,  a  justice  of  the 

County  of  Chittenden,  ss.  J      peace  within  and  for  the  county  of  Chit- 
tenden, state  of  Vermont,  comes  Richard Roe,^  a  grand  juror  ^  for  the 

nating  his  official  capacity.    Reviewing  aiiMmded  in  matter  of  substance  in  the 

Neiman  v.  State,  29  Tex.  App.  360,  the  appellate  court      State  v,  Wheeler,  64 

complaint  was  held  to  be  sufficient.  Vt.  569,  where  the  defective  complaint, 

1.  Utah.  —  Rev.  Stat.  (1898),  §  4604  omitting  the  formal  parts,  is  set  out  in 

et  seq,^  being  similar  to,  if  not  identical  full. 

with,  the  provisions  relating  to  crimi-  6.   Vam0   of   oompUinmat    need     not 

nal  complaints  in  preliminary  proceed-  appear  in   the  body  of  the  complaint, 

ings    in  Montana  and   North  Dakota,  State  v.  Davis,  52  Vt.  376. 

See  /tf/ra.  Forms  Nos.  6686,  6692,  and  7.  What  penoni  or  offloon  may  make 

notes  thereto.  the  complaint  are  enumerated  in  the 

For  the  formal  parti  of  affidavits,  gen-  statute.     Vt.  Stat.  (1894),  c.  94. 

erally,  consult    the    title  Affidavits,  A  justice  may  cause  persons  charged 

vol.  I,  p.  548.  with  crimes  exceeding  his  jurisdiction 

8.  XagistratM  to  whom  the  complaint  to  try,  to  be  apprehended  and  corn- 
may  be  made  are  enumerated  in  the  mitted,  or  bound  over  for  trial  by 
statute.     Utah  Rev.  Stat.  (1898),  §4608.  the    county  court.      Vl    Stat.   (1894), 

8.  Infinmation  and  Belief. —  Complaint  g  1940. 

mav  be  sworn  to  upon  information  and  The  farm  of  grand  jurors*  oomplaint  to 

belief.     U*  S.  v.  Eldredge,  5  Utah  161.  a  city  court  may  be  as  follows: 

4.  Xut  show  that  the  crime  has  been  "  %\.2L\Aoi  Vermont ^         \  To  the  Honor* 

committed.  Matter  of  Wiseman,  i  Utah  City  oi  Burlington^  ss.  \  able  City  Courts 
39.                                                                     .  within  and  for  the  city  of  Burlington^ 

6.   Vermont. — Stat.  (1894),  c.  94.  in   the   county  of  Chittenden^  state  of 

For  the  formal  parts  of  affidavits.gener-  Vermont^  comes  S,  M.  Flint,  city  grand 

ally,  consult  the  title  Affidavits,  vol.  juror  within  and  for  said  city  of  Bur- 

I,  p.  548.  lington,  in  his  proper  person,  and  on 

For  eTamplee  of  complaints  in  this  his  oath  of  office  complains  \\i2xJ0hn 

state  see  Forms  Nos.  3946,  3960.  Doe,  late  of  said  Burlington,  on,  to  wit, 

OompUint  under  oath  is  necessary  to  the  second  day  of  March,  18^,  at  said 

the  issuance  of  the  warrant,  unless  the  city  of  Burlington  {Here  state  the  offense 

offense      had    been    committed    super  charged,   and  the  facts  constituting  the 

visum.   State  v  J.  H.,  i  Tyler  (Vt.)  448.  same),  contrary  to  the  form,  force   and 

Oertain  omissions  which  shall  not  af-  effect  of  the  statute  in  such  case  made 

feet  the  validity  of  a  complaint  are  and  provided,  and  against  the  peace 

enumerated   in  the  statute.      Vt.  Stat,  and  dignity  of  the  state. 

(1894),  §  1911.  S.  M.  Flint,  City  Grand  Juror. 

Oertain  varianees  in  complaints  which  The  foregoing  complaint  exhibited 

may  be  cured  by  amendment  are  men-  to  me  M.%  fifth  day  of  March,  \Zg8, 

tioned  in  the  statute.      Vt.  Stat.  (1894),  Charles  Jones,  City  Judge." 

%  1912.  State's  attorney's  eomplaint  may  be  as 

Complaiut  of  grand  Juror  oannot  be  follows: 
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town  of  Colchester^  in  said  county  of  Chiiienden^  in  his  own  proper 
person,  and  on  his  oath  of  office  complains,  that  John  Doe^  of  said 
town  of  Colchester^  in  said  county  of  Chittenden^  on  the  second  day  of 
March^  i8P<P,  at  said  town  of  Colchester^  in  said  county  of  Chittenden^ 
{Here  state  the  ojfense  charged  and  the  f  cuts  constituting  the  same)^  con- 
trary to  the  form,  force  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state.' 

Richard  Roe ^  Grand  Juror. 
The  foregoing  complaint  exhibited  to  me  this  fifth  day  of  Marchy 

Abraham  Kent^  Justice  of  the  Peace. 


F^rmNo.  6704.' 

CommonwecUth  of  Virginia^  \  .        .. 
County  oi  Albemarle,  ) 

Richard  Roe  upon  oath  complains  that  on  the  second  day  of  March, 
iS98y  in  the  county  of  Albemarle^  commonwealth  of  Virginia^  one  John 
Doe^  late  of  said  Albemarle  county,  did  {Here  state  the  offense  charged 
and  the  facts  constituting  the  same\^  and  he  the  said  Richard  Roe  thttt- 
fore  prays  that  the  said  John  Doe  may  be  apprehended  and  held  to 
answer  the  said  complaint,  and  dealt  with  in  relation  thereto  as  the 
law  may  require. 

Dated  this  fifth  day  oi  March,  iS98. 

Richard  Roe, 

"  State  of  Vermont,          \  To  Abraham  of  the  statute."    State  v,  Soragan,  40 

Windham  County,  ss.   J  Kent,  one  of  Vt.  450, 

the  justices  of  the  peace  within  and  for  In  State  v.  Bacon,  40  Vt.  456,  it  was 

the  county  of  Windham,  comes  Daniel  held  that  a  count  in  a  criminal  com- 

ffV^j/^r,  State's  Attorney  of  said  county  plaint  having  no  reference  to  another 

of  Windham,  in  his  own  proper  person,  count,  and  not  concluding  against  the 

and  on  his  oath  of  office  complains  that  statute,  etc.,  is  bad  in  form. 

{Here  insert  charging  part  as  in  Form  The  oath  of  a  priTato  praeeator  may  be 

No.  &70J),  contrary   to  the  form,  force  made  before  any  officer  authorized  to 

and  effect  of  the  statute  in  such  case  administer  oaths.    State  v.   Freeman, 

made  and  provided,  and  against  the  59  Vt.  661. 

peace  and  dignity  of  the  state.  Where  a  private  prosecutor  actually 
Daniel  Webster,  made  oath  before  the  issuance  of  the 
State's  Attorney,  Windham  County.  warrant,  the  nonappearance  of  a  certifi- 
The  witnesses  in  support  of  this  com-  cate  to  that  effect  attached  to  the  com- 
plaint are:  plaint    may    be    amended.       State   v. 
Banks  Belk,  Freeman,  59  Vt.  661. 
T,  M,  Hughes,  A  complaint  by  a  private  prosecutor 
John  Smith,  need  not  be  made  before  the  magistrate 
Daniel  Webster,  who  issues  the  warrant.     State  v,  Free- 
State's  Attorney,  Windham  County.  man,  59  Vt.  661. 

The  within  complaint  was  exhibited  8.   Virginia.  —  Code   (1887),    §  3956 

to  me  i\i\%  fifth  day  of  March,  A.  D.  189^,  et  seq. 

and  process  then  issued.  West  Virginia,  —  Code  (1891),  p.  952, 

Abraham  Kent,  %^  et  seq. 

Justice  of  the  Peace."  For  the  fmrmal  parti  of  affidavits,  gen- 

1.  Charging  part  of   complaint,   see  erally,  consult    the    title    AFFiOAvrrs. 

supra,  note  i,  p.  932.  vol.  i,  p.  548. 

8.  Xoft  oondttdo  "against  the  form  4.  Gharging  part   of   complaint,  see 

supra,  note  i,  p.  932. 
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County  of  Albemarle^  to  wit: 

This  fifth  day  of  March,  i8Pc?,  the  ^^X^  Richard  Roe  made  oath  to 
the  truth  of  the  foregoing  complaint  before  me. 

Abraham  Kent,  Justice  of  the  Peace. ^ 

Form  No.  6705.* 

The  State  of  Washington  ) 

against  >  Complaint  for  Burglary. 

John  Doe.  ) 

The  State  of  Washington,  \ 
County  of  Chehalis.  ]  ^^• 

Personally  appeared  before  me,  Abraham  Kent,  a  justice  of  the 
peace  ^  in  and  for  Blank  precinct,  in  said  Chehalis  county,  state  of 
Washington  aforesaid,  this  fifth  day  of  March,  iS9S,  Richard  Roe,  of, 
Montesano,  in  said  county  of  Chehalis,  who  being  first  duly  sworn  by 
me  complains  and  says:  {Continuing  and  concluding  as  in  Form 
No.  6663.) 

Form  No.  6706.* 

The  State  of  Wisconsin  ) 

against  > 

fohn  Doe.  ) 

The  State  of  Wisconsin^ 
County  of  Pierce. 

Personally  appeared  before  me,  a  justice  of  the  peace*  within  and 
for  said  county  of  Pierce,  state  of  Wisconsin,  this  fifth  day  of  March, 
iS98,  Richard  Roe,  of  Ellsworth,  in  said  county  of  Pierce,  who  being 
duly  sworn  complains  and  says,  that  on  the  second  day  of  March, 
\W8,  at  said  county,  yi^^w  Doe  did  (Here  state  the  offense  charged  and 
the  facts  constituting  the  same),^  against  the  peace  and  dignity  of  the 

1.  Oi&een  who  may  iune  prooen  for  the  For  an  osunplo  of  a  complaint  in  this 

apprehension  of  offenders  are  enume-  state  see  Form  No.  3948. 

rated  in  the  statute.  Xoft  be  Bednoed  to  Writing.  —  Sanb. 

Virginia.  —Code  (1887).  %  3955.  &  B.  Anno.  Stat.  Wis.  (1889),  §  4776. 

JV:rst  Virginia.  — Code  (1891),  p.  952,  5.  Xagiitratos  who  may  issue  process 

§  I.  for  the  apprehension  of  offenders  are 

8.   Washinfrton.  -^  Ballinger's  Codes  enumerated  in   the  statute.    Sanb.  & 

&  Stat.  (1897),  ^  6695  ^/jc*^.  B.    Anno.    Stat.   Wis.   (1889),  §  4775; 

For  tho  formal  parti  of  affidavits,  gen-  Faust  v.   State,  45  Wis.  273;  State  v. 

erally,    consult    the   title  Affidavits,  Stewart,  60  Wis.  587. 

vol.  I,  p.  548.  6.  A  fabatantial  itatamant  of  the  of- 

Xoft  be  Bednoed  to  writing.  —  Ballin-  fense  is  sufficient.     Ford  v^  State,   3 

ger's  Codes  &  Stat.  Wash.  (1897),  §  6695.  Pin.   (Wis.)  449.     But    the    statement 

Moit  be  inbicribed  and  sworn  to  by  must  at  least  approach  toward  the 
complainant.  Ballinger's  Codes  &  Stat,  charging  of  a  criminal  offense.  Bald- 
Wash.  (1897),  §  6695.  win  V.  Hamilton,  3  Wis.  747. 

8.  Xagiitxmtei   to   whom  complaints  As  to  the  sufficiency  of  the  statement 

may  be  made   are  enumerated  in  the  of  the  offense,  see  State  v.  Dale,  3  Wis. 

statute.       Ballinger*s    Codes    &    Stat.  795. 

Wash.  (1897),  §§  6695,  4691.  Charging  part  of  complaint,  see  j«/ra, 

4.    Wisconsin.  —  Sanb.   &   B.    Anno,  note  i,  p.  932. 

Stat.  (1889),  §  4776  et  sea.  Information  and  belief  may  sustain  the 

For  the  fSprmal  parte  0/  affidavits,  gen-  complaint   in    some  states.     State    v. 

erally,   consult  the    title   Affidavits,  Davie,  6s  Wis.  305;  State  v.  Tall,  56 

vol.  I,  p.  548.  Wis.  577. 
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state  of  Wisconsin, 

Richard  R^^ 
Subscribed  and  sworn  to  before  me  this  j^/A  day  of  March^  i^98, 

Abraham  Keni^  Justice  of  the  Peace.^ 

Form  No.  6707.* 

State  of  Wyoming^  County  of  Johnson^  ss. 

Before  me,  Abraham  Kent^  a  justice  of  the  peace  ^  in  and  for  said 
county,  personally  came  Richard  Roe^  who  being  duly  sworn  accord- 
ing to  law  deposes  and  says,^  that  on  or  about  the  second  day  of 
March^  iS98y  at  the  county  of  Johnson^  one  John  Doe^  {Here  describe 
the  offense  committed  as  nearly  cucording  to  the  nature  thereof  as  the  case 
will  admit)^  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state. 

Richard  Roe? 

Sworn  to  and  subscribed  before  me  this  fifth  day  of  March^  iS98, 

Abraham  Kenty  Justice  of  the  Peace. 

Fonn  No.  6708.^ 

United  States  of  America,  ) 
District  of  Indiana^  >  ss. 

City  of  Indianapolis.  ) 

Before  me,  Carroll  Carter^  a  United  States  Commissioner,^  appointed 
by  the  Circuit  Court  of  the  United  States  for  the  District  of  Indiana^ 
in  the  Seventh  Circuit,  to  take  acknowledgments  of  bail,  etc.,  according 
to  the  acts  of  congress  in  that  behalf  provided,  personally  appeared 

1.  Xoft  be  iabaeribed  and  fworn  to  by  7.  Xoft  be  ligiied    by  complainaau 
the  complainant.     Sanb.  &  B.  Anno.  Wyoming  Rev.  Stat.  (1887).  §  3181. 
Stat.  Wis.  (18S9),  §  4776-  9*  (Mfeaeee  agaiart  tlie  Vnited  Btotee.  — 

2.  Wyoming,  —  Rev.  Stat.  (1887),  §  U.  S.  Rev.  Stat.  (1878),  §  1014,  provid- 
3181  et  seq,  ing    that   for    any  crime    or    offense 

Kansas,  —  2  Gen.  Stat.  (1897),  p.  402,  against  the  United  States  the  offender 

§  36.     See  supra ^  Form  No.  6676,  and  may,   by  the  proper    magistrate  and 

notes  thereto.  agreeably  to  the  usual  mode  of  process 

Ohio,  —  Bates'  Anno.  Stat.  (1897),  §  against  offenders  in  such  state,  and  at 

l^y^etseq.     See  xi^ra,  Form  No.  6693,  the  expense  of  the  United  States,  be 

and  notes  thereto.  arrested,  imprisoned,  or  bailed,  as  the 

Oklahoma.  — Stat.  (1893),  §  4958.  See  case  may  be,  for  trial  before  such  court 

supra.  Form  No.  6694,  and  notes  thereto,  of  the  United  States  as  by  law  has  cog- 

For.the  formal  parti  of  affidavits,  gen-  nizance  of  the  offense. 

erally,   consult    the  title   Affidavits,  For  the  formal  parti  of  affidavits,  gen- 

vol.  I,  p.  548.  erally,   consult  the   title    Affidavits, 

Most  be  in  Writing.— Wyoming  Rev.  vol.  i,  p.  548. 

Stat.  (1887),  ^  3181.  •  9.  Xagiitrateato  whom  the  complaint 

8.  Magistratee  to  whom  the  complaint  may  be  made  are  enumerated  in  the  stat- 

may  be  made  are  enumerated  in  the  utes.     U.  S.  Rev.  Stat.  (1878),  §  1014. 

statute.    Wyoming  Rev.  Stat.  (1887),  §  A  United   Btatee  commissioner  acting 

3180.  under  the  provisions  of  the  U.  S.  Rev. 

4.  Xost  be  under  Oath« — Wyoming  Stat.,  §  1014,  is  merely  a  committing 
Rev.  Stat.  (1887),  §  3181.  magistrate;  U.  S.   v.  Martin,  17   Fed. 

5.  Kust  oharge  some  penon  with  com-  Rep.  150,  and  exercises  the  same  but  no 
mitting  some  offense.  Wyoming  Rev.  greater  power  than  the  state  magis- 
Stat.  (1887),  ^  3x81.  trates  for   the  same  purposes.     U.  S. 

6.  dharging   part  of  complaint,   see  v.  Horton»  2  Dill.  (U.  S.)  94. 
supra^  note  I,  p.  932. 
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this  day  Richard  Roe  ^  who  being  first  duly  sworn  deposes  and  says, 
[that  he  has  good  reason  to  believe,  and  does  verily  believe,]^  that 
on  or  about   the  second  day  of  March^  a.   d.    \W8^   one  John  Doe^ 

late  of  the  said  district,  at  the  said  district,  unlawfully,  wilfully, 
knowingly  and  feloniously,  did  then  and  there  (^Here  state  the  offense 
charged  and  the  facts  constituting  the  same\^  contrary  to  the  form  of 

1.  A  oamplaiat  oa  informatioii  and  belief  sioner  of   the    Circuit    Court   of   the 

made  to  a   committing  magistrate  in  United  States  for  the  District  of  Idaho 

California    by   virtue    of  U.   S.    Rev.  to  take  bail,  etc.,  ^iV>4tfrtff  ^<7^,  of  il/«r- 

Stat.  (1878),  §  1014,  and  the  Cal.  Pen.  ray^   in   the  County   of  Shoshone  and 

Code  (1897),  §806,  is  insufficient.     U.  State  of  Idaho,  on  oath,  deposes  and 

S.  V.  Collins,  79  Fed.  Rep.  65,  citing  U.  says  thatyi;//«  Doe,  late  of  the  district 

S.    V,  Rundlett,  27   Fed.   Cas.  No.    16,  aforesaid,    heretofore,   to  wit,   on   the 

208;  U.  S.  V.  Hardin,  10  Fed.  Rep.  803;  second  d&y  of  March,  A.  D.  \%g8,  at  said 

U.  S.   V,  Horton,  26  Fed.  Cas.  No.  15,  d\^iT\ci,d.\d  {Her estate  the  offense  charged 

393.  and  the  facts  constituting  the  samt),  con- 

8.  Charging   part  of    complaint,   see  trary  to  the  form  of  the  statute  in  svch 

supra,  note  i,  p.  932.  case  made  and  provided,  and  against 

"Agreeably  to  the  uenal  mode  of  proceee  the  peace  and  dignity  of  the  United 

against    offenses    in   such    states"    is  States. 

intended    to    assimilate    the    proceed-  Wherefore,  the  said  deponent  prays 

ings   for  holding  accused  persons  to  that  the  said/ohn  Doe  may  be  appre- 

answer   before  a  court  of  the   United  hended  and  dealt  with  according  to 

States  for  the  proceedings  had  forsimi-  law. 

lar  purposes  by  the  laws  of  the  state  And  furthermore,  the  said  deponent 

where    the    proceedings    should    take  prays    that   Banks    Belk    and    T.   M. 

place.     U.  S.  V.  Rundlett,  2  Curt.  (U.  S.)  Hughes,  of  Murray,  in  said  County  of 

41;  U.  S.  V,  Tureaud,  20  Fed.  Rep.  621;  Shoshone,  and  State  of  Idaho,  whom  he 

Gould  &  Tucker's  Notes  to  U.  S.  Rev.  has  reason  to  believe  and  does  believe 

Stat.,  p.  339.     Unless  in  contravention  are  material  witnesses  to  the  subject 

of  the  express  provisions  of  the  federal  matter  of  this  complaint,  may  be  duly 

statutes.     Turner  z'.  U.  S.,  19  Ct.  of  CI.  summoned  to  appear  and  give  evidence 

629;  Gould  &  Tucker's  Notes  to  U.  S.  thereto. 

Rev.  Stat.,  p.  339.  Subscribed  and  sworn  to  before  me, 

Thus  in  Florida  the  complaint  may  this^/M  day  of  March,  iSgS. 

be  as  follows:  Carroll  Carter,  Commissioner 

'*  United  States  of  America,      )  «  of  the  Circuit  Court  for  the 

Southern  District  of  Florida,  f  ^^^'  District   of  Idaho:* 

Before  me,  Carroll  Carter,  a  Commis-  And  in  Illinois  as  follows: 

sioner  of  the  Circuit  Court  of  the  United  "  Before  Carroll  Carter,  United  States 

States  in  and  for  said  District,  person*  Commissioner, 

ally  comes  Hie  hard  Roe  who,  being  duly  United  States  of  America,      ) 

sworn,  on   his  oath  says  that   he   has  Southern  District  of  Illinois,  f  ^^' 

good  reason  to  believe,  and  does  believe,  Richard  Roe,  of  the  city  of  Cairo,  in 

that  {continuing  as  in  Form  No,  6708  as  the  state  of  Illinois,  being  duly  sworn, 

to  the  charging  part  and  concluding  thus:)  deposes  and  says,  that  on  or  about  the 

which  is  in  violation  of  the  laws  of  the  second  day  of  March,  a.  d.  i^gS,  at  said 

United  States,  and  contrary  to  the  peace  city  of  Cairo,  in  Alexander  county,  in 

and  dignity  thereof.  said  state  of  Illinois,  in  said  district,  one 

Richard  Roe.  John  Doe,  late  of  said  district,  did  (//*-  e 

Subscribed  and  sworn  to  before  me  state  offense  charged  and  the  facts  consti' 

this  fifth  day  of  March,  A.  D.  i8^<?.  tuting  the  same),  contrary  to  the  statute 

Carroll  Carter^  Commissioner  in  such  case  made  and  provided,  and 

U.  S.  Circuit  Court.  against  the  peace  and  dignity  of  the 

For  the  Southern  District  of  Florida  "  United  States. 

And  in  Idaho  as  follows:  Wherefore  the  said  deponent  prays 

**  United  States  of  America,  )  that  the  ssiid  fohn  Doe  may  be  arrested 

District  of  Idaho.                  )  and  dealt  with  according  to  law. 

Before    Carroll   Carter,    a    Commis-  Richard  Roe. 
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the  statute  of  the  United  States  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of  America. 

Richard  Roe, 
Subscribed  and  sworn  to  in  my  presence,  this  fifth  day  of  Marchy 
A.  D.  iZ98,  at  Indianapolis  in  the  district  aforesaid. 

Carroll  Carter^ 
Commissioner  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana, 

il  for  oitenses  triable  in  justices'  and  other  inferior 

Courts. 

1.  In  Justices'  Courts.^ 

Form  No.  6709. 

In  the  Justice's  Court,  before  Abraham  Keni^  Justice  of  the  Peace 

Subscribed  and  sworn  to  before  me  state  offense  charged  and  the  facts  consti' 

Ms  fifth  day  of  March^  a.  d.  \Zg8,  tuting  the  same), 

Carroll  Carter,  United  States  Deponent  further  says   that  he  has 

Commissioner      for      the  reason  to  believe  and  does  believe  that 

Southern   District   of  Illi-  Banks  Belk  and  T,  M,  Hughes  are  ma- 

nois,*'*  terial  witnesses  to  the  subject  matter  of 

And  in  Michigan  as  follows:  this  complaint. 

*^ Eastern  District  of  Michigan,  ss.  /Richard  Roe. 

The  complaint  of  Richard  Roe,  who  Sworn  to  before  me,  and  subscribed 

being  duly  sworn,  says  thatyi?A«  Doe,  in  my  presence,  this  yf/M  day  of  March 

late  of  said  district,  heretofore,  to  wit,  A.  d.  \%q8, 

on  the  second  day  of  March,  A.  D.  I%g8,  Carroll  Carter,              (seal) 

at  the  city  of  Detroit  in  said  district,  Commissioner  of  the  Circuit 

aforesaid,  did  {Here  state  offense  charged  Court  of  the  United  States 

and  facts  constituting  the  same),  contrary  for    the    Western  Ditnsion 

to  the  act  of  Congress,  in  such  case  pro-  of  the  Northern  District  of 

vided,  and  against  the  peace  and  dig-  Ohio" 

nity  of  the  United  States.  1.  0ffni86S  Triable  in  Jostioet'  Oourti. 

Wherefore    complainant    prays    the  —  The    complaint    is    similar    in    all 

said  John  Doe    may   be  apprehended  respects      to    a    criminal      complaint 

and  dealt  with  according  to  law.       /  in     preliminary     proceedings,    except 

Taken,  subscribed  and  sworn  to,  this  that  it   must   charge  an  offense  such 

fifth  day  of  March,  A.  D.  i%q8,  before  as  to  bring  the  case  within  the  justice's 

me,  jurisdiction.      Form   No.  6709  in    the 

Carroll  Carter,  U.  S.  Commis-  text  is  a  general   form,  which  may  be 

sioner  for  the  Eastern  Dis-  used  as  a  model   for  such  a  complaint 

trict  of  Michigan"  in  most  of  the  states. 

And  in  Ohio  as  follows:  Arizona, —  'P^n.  Code  (1887),  §  2208; 

**  United  States  of  America,           )  see  supra.  Form  No.  6663. 

Western  Division  of  the  Northern  y  ss.  Arkansas,  —  Sand.  &  H.  Dig.  (1894), 

District  of  Ohio.                 )  §  1963;  see  supra.  Form  No.  6664. 

Before  me,  Carroll  Carter,  a  Commis-  California, — Pen.  Code  (1897),  §  1426; 

sioner  of  the  CVr^wV  Court  of  the  United  see  supra.  Form  No.  6665. 

States,  for  the  Northern  District  of  Ohio,  Colorado,  —  Mills*  Anno.  Stat.  (1891), 

personally  appeared  this  day  Richard  §§  1484, 2766;  see  supra.  Form  No.  6^. 

^<7^,  who  being  first  duly  sworn,  deposes  Connecticut. — Gen.    Laws   (1888),  § 

and  says  that  on  or  about  the  second  ddiy  693  et  seq.  \  see  supra.  Form  No.  6667. 

of  March,  A.  D.  i^,  at ,  in  said  Delaware,  —  Rev.  Stat.  (1893),  p.  734i 

dxslrici,  John  Doe,  in  violation  of  section  §  16;   see  supra.  Form  No.  6668. 

of    the   Revised  Statutes   of    the  Florida,  —  Rev.  Stat.  (1892),  §  2950; 

United    States,   did   unlawfully  {Here  see  supra.  Form  No.  6670. 
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ft 

in  and  for  the  town  (or  township  or  precinct)  of  \{naming  town^  town- 
ship or  precinct)  of]  {name  of  county)  county,  state  of  (name  of  state). 

State  of  {name  of  state),  [plaintiff,]  ) 

against  >•  Complaint  for  {name  of  offense). 

John  Doe,  [defendant]  ) 

State  of  {name  of  state),        \ 
County  of  {name  of  county),  \     ' 

Richard  Roe,  being  duly  sworn  on  oath  says  that  at  {name  ofplaee\ 
in  said  {name  of  county)  county,  on  the  second  day  of  March,  iS98,^ 

IdaAo,—  Rev.  Stat.  (1897),  g  8280;  see  Oklahoma,  —  Sut.  (1893),  §  5540;  see 

supra^  Form  No.  6672.  supra.  Form  No.  6694. 

Illinois.  —  Starr    &  C.   Anno.    Stat.  Oregon,  —  Hill's  Anno.  Laws  (1892), 

(1896),  p.    1384,   par.    564;   see  supra^  g  2132^/ x^'^.;  see  j«/r0,  Form  No.  6695. 

form  No.  6673.  Pennsylvania,  —  See    supra^     Form 

Indiana,  —  Horner's   Stat.    (1896),  g  No.  6696. 

1625;  see  supra.  Form  No.  6674.  Rhode  Island, —  Gen.  Laws  (1896),  c. 

Iowa. — Code  {1897),  g  5575^/^^^.;  see  229;  see  supra.  Form  No.  6697. 

supra.  Form  No.  6675.  South  Carolina,  —  2  Rev.  Stat.  (1893)^ 

Kansas,  —  2  Gen.  Stat.  (1897).  p.  507,  p.  268,  g  19;  see  supra.  Form  No.  6698. 

g  3;  see  supra.  Form  No.  6676.  South  Dakota.  —  Dak.   Comp.    Laws 

Kentucky.  —  Bullitt's     Crim.    Code,  (1887),  §  6145  ''  ^^^'\  Laws  (1893),  p.  46; 

g  330,  providing  that  no  written  com-  see  supra.  Form  No.  6699. 

plaint  shall  be  required  for  prosecutions  Tennessee,  —  See  Form  No.  6700,  and 

in  justices'  courts.  notes  thereto. 

Maine.  —  Rev.    Stat.   (1883),  c.    132;  Texas.  —  Code   Crim.    Proc.   (1895K 

see  supra.  Form  No.  6679.  **'t-  ^i^tetseq,*,  see  j«i/ra, Form  No.  6701. 

Maryland.  ^Ia^^  (1894),  c.  338;  see  ^V^A.—Rev.  Stat.  (1898),  g  5125;  see 

supra.  Form  No.  6680.  supra.  Form  No.  6702. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  Vermont, —  Stat.  (1894),  g  1927;    see 

155.  ^  431  see  supra.  Form  No.  6681.  supra.  Form  No.  6703. 

Michigan.  —  How.  Anno.  Stat.  (1882),  Virginia.  —  Code  (1887),  g  4io6;   see 

g  7093;  see  supra.  Form  No.  6682.  supra.  Form  No.  6704, 

Minnesota,  —  Stat.    (1894),    gg   5095,  Washington,  —  Ballinger's      Anno. 

5123,  1074,  1357,  1391;  see  supra.  Form  Codes  &  Stat.  (1897),  g  6667;  see  supra. 

No.  6683.  Form  No.  6705. 

Missouri.  —  Rev.  Stat.  (1889),  g  4329;  West  Virginia. —  Code  (1891),  p.  488, 

see  supra.  Form  No.  6685.  •  g  223;  see  supra.  Form  No.  6704. 

Montana.  —  Pen.  Code  (1895),  g  2680;  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat, 

see  j«/rtf ,  Form  No.  6686.  (1889),  g  4740  ^/  seq.\  see  supra.  Form 

Nebraska. — Comp.  Stat.  (1897),  §  7039;  No.  6706. 

see  supra.  Form  No.  6687.  Wyoming.  —  Rev.  Stat.  (1887),  g  3621; 

Nevada,  —  Gen.   Stat.  (1885),  g  4477;  see  supra.  Form  No.  6707. 

see  supra.  Form  No.  6663.  Consult  also  annotations   to  Forms 

New  Hampshire,  —  Pub  Stat.  (1891),  Nos.  6662  to  6708,  supra. 

c.  248;  see  supra.  Form  No.  6688.  For  the  formal  psrti  of  affidavits,  gen- 

New  Jersey,  —  Gen.  Stat.   (1895),   p.  erally,    consult    the  title  Affidavits^ 

1119,  g  I    et  seq.',   see  supra.  Form  No,  vol.  i,  p.  548. 

6689.  1.  Time  and  Plaoe.  —  A  complaint  ia 

New   Mexico, — Comp.   Laws  (1884),  a  justice  or  police  court  is   sufficient 

g  2396;  see  supra,  Form  No.  6663.  which  sets  forth  the  offense  charged » 

Ne7vVork. — Cook's  Code  Crim.  Proc.  with  such  particulars  of  time,  place» 

(1S91),  §  145:  see  supra.  Form  No.  6690.  person  and  property  as  to  enable  the 

North  Carolina.  —  Code   (1883),  §  892  defendant  to  understand  distinctly  the 

et  sea.,  S  1 133;  see  supra.  Form  N0.6691.  character  of  the  offense  complained  of,. 

North  Dakota.  —  Rev.   Codes  (1895),  and  to  answer  the  complaint.     Ex  p. 

g  6738  et  sea.;  see  supra.  Form  No.  6692.  Mansfield,  106  Cal.  400. 

Ohio.  —  Bates'    Anno.    Stat.    (1897),  Information  and  Belief.  —  A  complaint 

g  7133  c'/ jr^.;  see  supra.  Form  No.  6693.  before  a  justice  of  the  peace  charging 
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John  Doe  did  commit  the  crime  of  {name  of  offense  charged)  as  follows: 
the  sdiid  John  Doe,  then  and  there  being,  did  wilfully  and  unlawfully 
{Here  state  the  facts  constituting  the  offense  charged),  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  (name  of  state)}-  Wherefore  the  said 
Richard  Roe  prays  that  the  said  John  Doe  may  be  arrested  (or  appre- 
hended) and  dealt  with  according  to  law  (or  <w  iustice  may  require), 

Richard  Roe. 
Subscribed  and  sworn  to  before  me  this  fifth  day  of  March^  a.  d. 

Abraham  Kent,  Justice  of  the  Peace  in  and  for 
[the  town  (or  township  or  precincf)  of 
(name  of  town,  township  or precincfS,  in] 
{name  of  county)  county,  state  of  (name 
cf  state). 

Form  No.  67x0.* 

The  State  of  Alabama,  \ 
Dale  County.  J 

Personally  appeared  before  me,  Abraham  Kent,  a  justice  of  the 
peace  (or  a  judge  of  the  county  court)  of  said  county,  affiant  one 
Richard  Roe,  who  being  duly  sworn  says  on  oath  that  he  has  probable 
cause  for  believing  and  does  believe^  that  an  offense,  to  wit,  an  assault 
and  battery  {or  other  misdemeanor,  designating  it  by  name  or  by  some  other 
phrase  which  in  common  parlance  designates  it)^  has  been  committed  in 

defendant  with  a  misdemeanor,  sworn  4204,  4236,  prescribing  the  form  of  this 

to  by  the  county  attorney  **  on  infor-  affidavit.     Consult  also  Form  No.  6662, 

mation  and  belief,"  is  not  sufficient  to  supra^  and  notes  thereto, 

sustain  a  conviction.    So  held  in  A^a/t j^zx  Precedents.  —  See -f  jt/.  Sam,  51  Ala. 

on  petition  for  writ  of  habeas  corpus.  35;  Murphy  v.  State,  55  Ala.  254. 

Matter  of  Lewis,  31  Kan.  71.  For  the  formal  parts  of  affidavits,  gen- 

Scandalous    Katter.  —  A    complaint  erally,   consult    the    title  Affidavits, 

otherwise  sufficient  ought  not  to  be  dis-  vol.  i,  p.  548. 

missed    merely    because     it    contains  A  complaint  on  oath  charging  a  person 

scandalous  matter.      So  held  in  a  com-  named  with  the  commission  of  a  speci- 

piaint  for  vagrancy,  which  charged  the  fied  offense   is    the    initiatory  step  in 

defendant    with   *'  being   a    first-class  criminal    proceedings    by    which    the 

pimp."     Butte    v,   Peasley,    18   Mont,  jurisdiction  of  a  justice  of  the  peace  is 

303.  called   into  exercise.     Drake  v.  State, 

Charging    Part.  —  See    supra^  note  i,  68  Ala.  510. 

p.  932.  8.  "  Has  reason  for  believing  and  does 

1.  Conclnsion.  —  While  the  rule  is  in  believe"  is  equivalent  to  the  words 
force  in  California  requiring  the  con-  '^  has  probable  cause  for  believing  and 
elusion  of  an  indictment  or  information  does  believe."  Sale  s^.  State,  68  Ala. 
to  be  against  the  form  of  the  statute,  530. 

yet  this  rule  does  not  apply  to  com-  4.  Describing  offense  with  same  par- 
plaints  for  misdemeanors  in  justice  and  ticularity  as  in  an  indictment  is  not 
police  courts.  Ex  p.  Mansfield,  106  necessary;  it  is  sufficient  to  describe 
Cal.  400.  the  offense  by  name  or  by  some  phrase 
Names  of  the  witnesses  need  not  be  which  in  common  parlance  describes  it. 
indorsed  upon  the  complaint  in  a  Brazleton  v.  State,  66  Ala.  96;  Louis  v. 
prosecution  commenced  before  a  jus-  State,  112  Ala.  52.  The  affidavit  in  the 
lice  of  the  peace.  State  v.  Wood,  49  latter  case  was  as  follows;  "Personally 
Kan.  711.  appeared    before    me,  A.  A,  Harris,  a 

2.  Alabama.  —  Crim.  Code  (1886),  §§  justice  of  the   peace  in  and   for  said 
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said  county  by  ont  John  Doe  on  the  person  (pv property^  diS  the  case 
may  be)*  of  one  Samuel  Shorty  against  the  peace  and  dignity  of  the 
state  of  Alabama,^  Richard  Roe, 

Subscribed  and  sworn  to  before  me  this^M  day  of  Marchy  iS98. 

Abraham  Kent^ 
Justice  of  the  Peace  {pxjuc^e  of  the  County  Courf), 

Form  No.  6  7  z  x  • 

(Precedent  in  Ardery  v.  State,  56  Ind.  328.)* 

[State  of  Indiana^  ) 

County  of  Bartholomew^  \ 

Andrew  /.  Galbraith  swears,  that,  on  or  about  the  Sth  day  of  Octo^ 
ber^  1 875,  at  the  county  of  Bartholomew^  state  of  Indiana^  one  Henry 
Ardery  did  then  and  there,  in  a  public  place,  make  an  indecent 
exposure  of  his  person,  by  then  and  there  making  an  uncovered 
exhibition  of  his  privates,  in  the  presence  of  divers  persons  then  and 
there  assembled,*  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  as  affiant  is  informed  and  verily  believes. 

Andrew  J,  Galbraith, 
Subscribed  and  sworn  to  before 

George  W.  Arnold^  Justice  of  the  Peace. 

Form  No.  67x2.* 
(Precedent  in  State  v,  Turnbull,  78  Me.  392.) 

county,   Leroy  Louis ^  who  being  duly        Words  of  the  Statute. —  It  is  generally 

sworn,  says  on  oath,  that /*iV^ar</Z^Mi>,  sufficient  to  follow  the  words  of  the 

w'thin  twelve  months  before  making  statute,  but  this  rule  does  not   apply 

th's  affidavit,  in  said  county,  did  com-  where  the  statute  fails    to    prescribe 

mit  assault  and  battery  with  a  weapon,  with   definiteness   the  constituents   of 

or  assault,  or  affray,  on  the  person  of  the  offense.     Miles  v.  State,   94  Ala. 

Leroy  Louis ^  against  the  peace  and  dig-  io6. 

nity  of  the  state  of  Alabama^    And  it        Time  need  not  be  alleged  in  the  affi- 

was  held  that  the  addition  of  the  words  davit.     Bell  v.  State,  75  Ala.  25. 

**  or  affray  "  did    not    invalidate    the        1.  Not  conflned  to  ofTensee  against  the 

affidavit.  person  or  property,  as  the  form  indi- 

In   Gandy  v.  State,   81   Ala.   69,  the  cates.     Sale  v.  State,  68  Ala.  530. 
complaint  was  as  follows:  '*  Personally        2.  Need  not  oonclode  with  the  words 
appeared  Rufus  Graydon^    who   being  "against  the  peace  and  dignity  of  the 
duly  sworn  deposes  and  says,  that  on  state."    Thomas  v.  State,  107  Ala.  61. 
or  about    the  20th  day   of   September^        8.  It  was  held  in  this  case  that  the 
iS^,   in   said   state    and    county,   the  complaint  sufficiently  charged  the  of- 
offense    of    persuading    my   daughter  fense  of  public  indecency.     Ardery  v, 
{Relle)  from    my  employment   and  at  State,  56  Ind.  328.     See  Horner's  Ind. 
night,  and  also  taking  her  to  his  home  Stat.  (1896),  ^  1625.    Consult  also  Form 
and  secreting  her  to  prevent   me  from  No.  6674,  jw/ra,  and  notes  thereto, 
securing  and   taking  her  back  to  my        For  tiie  formal  parti  of  affidavits,  gen- 
employ,  and  he  has  forbidden  me  from  erally,   consult   the    title    Affidavits, 
coming  in  his  house  and  threatening  to  vol.  i,  p.  548. 

shoot  me  or  any  white  man,  was  in  the        4.  The  words  in  [  ]  will  not  be  found 

opinion  of  the  complainant  committed,  in   the   reported  case,  but   have   been 

and  that   Lazarus    Gandy    was    guilty  added  to  make  the  form  complete, 
thereof."     It  was   held   that  the   com-        5.  Charging  part  of  complaint,   see 

plaint  was  wanting  in  that  certainty  of  supra,  note  i,  p.  932. 
description    which    was    necessary   to        6.  Maine.  —  Rev.  Stat  (1883),  c.  132. 

constitute     a     formal     accusation     of  Consult  also  Form  No.  6679,  supra^  and 

crime.  notes  thereto. 
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,  State  of  MaifUy  Lincoln^  ss. 

'Yo  James  J,  York^  Jr,y  one  of  the  trial  justices  within  and  for  the 
county  of  Lincoln: 
William  Vannah  of  Nohleboro  in  the  county  of  Lincoln^  on  the  fif- 
teenth day  of  May  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-four^  in  behalf  of  said  State,  on  oath  complains 
that  William  Turnbull  and  Edward  Harrington^  both  oi  Edgecambm 
the  county  of  Lincoln^  on  tht  first  day  of  May^  a.  d.  i8<9^,  and  on  di- 
vers other  day^  and  times  between  said  first  day  of  May  and  the  day 
of  making  this  complaint,  did  keep  and  maintain,  for  the  purpose  of 
taking  alewives  and  other  fish,  a  certain  fish  weir,  in  the  waters  of 
the  Damariscotta  river  aforesaid  in  said  county  of  Lincoln^  [at  a  place 

•  (naming  or  describing  it)  East  of  the  railroad  bridge  near  Damaris- 
cotta Mills,  which  waters  are  not  by  section  thirty-one  of  chapter 
forty-six  of  the  Maine  Revised  Statutes,  exempt  froin  the  provisions 
of  section  forty-three  of  chapter  forty-six  of  the  Maine  Revised 
Statutes  relating  to  migratory  fishes  and  the  supervision  of  fish- 
ways  by  the  commissioners,]^  and  that  said  William  Turnbull  and 
Edward  Harrington  were  bound  and  required  by  law  to  take  out  and 
carry  on  shore  the  netting  and  other  material  which,  while  fishing, 
closes  that  part  of  said  weir  where  the  fish  are  usually  taken,  and  let 
the  same  there  remain  during  the  weekly  close  time  as  prescribed 
and  required  by  section  forty-three  of  chapter  forty  of  the  Revised 
Statutes  of  Maine  of  the  year  i8«?^;  to  wit,  during  the  time  between 
sunrise  on  Saturday  morning  of  the  tenth  day  of  May,  a.  d.  i8^^  and 
sunrise  on  the  following  Monday  morning  of  the  twelfth  day  of  May, 
A.  D,  i8<?^  but  the  said  William  Turnbull  and  Edward  Harrington 
did  not  take  out  and  carry  on  shore  the  netting  or  other  material 
which,  while  fishing,  closes  the  part  of  said  weir  where  the  fish  are 

1.  This  was  a  complaint  for  fishing  statute.    The  complaint  was  as  follows: 

with  weirs  in  a  river  during  Sunday  ^ *  To  Eusedf us  fVeston  amd  fames  B</1^ 

(close   time)  and  was  adjudged  to  be  Esq'rs,  Justices  of  the  Peace  in  and  for 

bad  on  demurrer  for  not  alleging  that  the  county  of  Somerset: 

,   the  weirs  were  located  in  that  part  of  The  undersigned,  selectmen  of  Skavh 

the  river  not  exempted  from  the  pro-  hegan,  represent  that  Mehitable  Nicho- 

visions  of  the  statute  (Me.  Rev.  Stat.,  las^  Sarah  T.  Hayden^  Elbridge  G,  and 

c.  40,  §§  43  and  31).  State  v,  Turnbull,  William  H,  Hayden^  Mary  f,  and  Fred" 

78  Me.  392.     This   omission   has   been  erick  York^  Martha  Colway  and  her  two 

supplied  by  words  in  [  ].  children,    names  unknown,   Elizabeth 

For  the  formal  parts  of  affidavits,  gen-  and  Sally  Belougee2Sid  three  small  boys 

erally,  consult  the  title  Affidavits,  vol.  of  Louis  Belougee^  names  unknown,  all 

I,  p.  548.  of  said  Skowhegatiy  in  said  Skowhegan^ 

Charging  part  of  complaint,  see  supra,  are  infected  with  contagious  sickness, 

note  I,  p.  932.  and  they  therefore  request  you  to  issue 

In  Pinkham  v.  Dorothy,  55  Me.  135,  to  a  proper  officer  a  warrant  requiring 

the  complaint  asked  for  the  right  to  im-  him  to  remove  said  infected  persons, 

press   property   to  be  used  for  taking  and  to  impress  and  take  up  convenient 

care  of  persons  inflicted,  with  sickness  houses,  lodgings,  nurses  and  attend- 

dangerous  to  the  public  health.     It  was  ants,  and  other  necessaries  for  the  ac- 

held  that  under  the  law  the  impress-  commodation,  safety  and  relief  of  said 

ment  of  a  stage  coach  for  the  removal  persons. 

of  such  a  person  was  not  authorized  Dated  at  Skowhegan  this  31st  day  of 

by  the  Me.  Rev.  Stat.,  c.  14,  as  the  im-  March,  a.  d.  i8d^ 

pressing  of  property  can  only  be  ex-  fames  B.  Dascomb,  \  Selectmen  of 

ercised    when    expressly    granted    by  Daniel  Snow,           f  Skowhegan^ 
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usually  taken,  and  let  the  same  there  remain  during  said  close  time  as 
required  by  said  statute,  to  wit:  during  the  time  between  sunrise  on 
Saturday  morning  of  the  tenth  day  of  May  aforesaid  and  sunrise  on 
the  following  Monday  morning  of  the  twelfth  day  of  May  aforesaid, 
but  did,  then  and  there  during  said  close  time  keep  the  part  of  said 
weir  where  the  fish  are  usually  taken  as  aforesaid  closed,  against  the 
peace  of  said  State  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Wherefore  the  said  William  Vannah  prays 
that  the  said  William  Turnbull  and  Edward  Harrington  may  be  ap- 
prehended and  held  to  answer  to  this  complaint  and  further  dealt 
with  relative  to  the  same  as  the  law  directs.  Dated  at  Nobleboro  in 
the  county  of  Lincoln  this  fifteenth  day  of  May^  a.  d.  i8^^. 

William  Vannah, 
State  of  Maine^  Lincoln^  ss. 

On  tht  fifteenth  day  of  May^  a.  d.  i&?4  the  above  named  William 
Vannah  personally  appeared  and  made  oath  to  the  truth  of  the  fore- 
going complaint 

Before  me,  Thomas  /.  York,  trial  justice. 

Fonn  No.  67Z3.> 

(Precedent  in  LaRoe  v,  Roeser,  8  Mich.  537.)* 

State  of  Michigan,  county  of  Saginaw,  ss:  Garrett  Freeland?  of 
Tittabawassee,  in  said  county,  on  his  oath  complains,  that  on  the  ISth 
day  oi  June,  iS59,  James  LaRoe,  Jefferson  Chapman,  and  Joe  Hackney, 
without  his,  the  said  Garrett  Freeland* s  consent,  or  any  other  authori- 
ty, forcibly  entered  his  house  on  the  premises  occupied  by  him,  on 
the  southwest  corner  of  section  sixteen  in  said  township,  and  on  his 
command  to  leave  and  quit  the  said  house,  refused  to  do  so,  and  did 
not  go,  and  the  said  James  LaRoe  drew  a  pistol  from  his  pocket,  and 
pointed  it  towards  this  complainant,  threatening  to  shoot  him,  and 
said  complainant;  and  the  said  Jefferson  Chapman  raised  a  club 
against  the  said  complainant,  saying  that  he  would  fix  him,  and 
knock  his  old  brains  out;  against  the  peace  of  the  said  people, 
and  against  the  form  of  the  statute  in  such  case  made  and  provided; 
for  which  assault  the  said  Garrett  Freeland  prays  that  the  said  James 
LaRoe,  Jefferson  Chapman,  and  Joe  Hackney,  may  be  apprehended  to 

1.  Moft  be  rednoed  to  writing,    and  2.  This  complaint  was  held  to  be  suf- 

must  show  in  substance  the  commis-  ficient.     Consult  also  supra.  Form  No. 

sion  of  such  an  offense  as  the  justice  6682^  and  notes  thereto, 

can  hear  and  try.     It  must  allege  the  Chargliig  part  of  complaint,  see  supra, 

time  and  place  of  the  offense,  so  that  note  i,  p.  932. 

it  may  appear  whether  or  not  the  prose-  For  example  of  complaint  in  this  state, 

cution  is  barred  by  the  statute  of  limi-  for    assault,  see   Form  No.  2414;    for 

tations,    and    whether    the    act    was  bastardy,  see  Forms  Nos.  3941,   3953; 

committed   within   the  legal  jurisdic-  for  carrying  weapons,  see  Form  No. 

tion  of  the  justice.     How.  Anno.  Stat.  5157. 

Mich.  (1882),  §  7093;  People  v.  Gregory,  8.  Kay  be  made  bj  a  oonftable  or  other 

30  Mich.  371.  person,  and  must  be  signed  by  the  com- 

7or  the  formal  parts  of  affidavits,  gen-  plainant.     How.    Anno.    Stat.     Mich, 

crally,   consult    the    title  Affidavits,  (1882),  §  7093. 
vol.  I,  p.  548' 

969  Volume  5. 


6714.  CRIMINAL  COMPLAINTS.  67l». 

answer  to  his  complaint,  and  further  dealt  with  relative  to  the  same 
as  law  and  justice  may  require. 

Garrett  Freeland. 
Sworn  to  and  subscribed  before  me,  this  Hth  day  of  June^  iSS9. 

Otto  Roeser^  Justice  of  the  Peace. 

Form  No.  671 4.' 

State  of  Mississippi^  \ 
JVinstfin  County.       j 

Personally  appeared  before  me  Abraham  Kent^  a  justice  of  the 
peace  in  and  for  said  county,  and  in  Justice's  District  No.  four^^ 
Richard RoCy  who  being  duly  sworn,  deposes  and  says,  that  John  Doe^ 
on  or  about  the  tenth  day  oi  March^  iS96f  at  and  in  said  county  and 
justice's  district  aforesaid,  did  {Here  set  forth  the  facts  constituting 
the  ojfense)?  against  the  peace  and  dignity  of  the  state  of  Mississippi^ 

Richard  Roe, 

Sworn  to  and  subscribed  before  me  this  eleventh  day  of  March^  18P6. 

Abraham  Kenty  J.  P. 

Form  No.  6715.** 

State  of  North  Dakota^  \  In  Justice  Court,  before  Abraham  Kent, 

County  of  Burleigh.       J     *  Justice  of  the  Peace. 

The  State  of  North  Dakota  ) 

against  >  Criminal  Complaint. 

fohn  Doe.  ) 

Richard  Roe y  being  first  duly  sworn,  says  that  on  the  J^r^«^day  of 
March,  A.  D.  i8P5,  at  said  county,  the  above  named  defendant  did 
{Here  state  the  offense),^  against  the  peace  and  dignity  of  the  State  of 
North  Dakota, 

Wherefore  complainant  prays  that  defendant  John  Doe  may  b: 
arrested  and  dealt  with  according  to  law. 

Richard  Roe. 
Subscribed  and  sworn  to  before  me  t\v\^  fifth  day  oi March,  iS98. 

Abraham  Kent,  Justice  of  the  Peace.^ 

1.  Mississippi.  —  Affidavit  must  be  supra^  Form  No.  6692,  and  notes 
filed  to  procure   issuance  of  warrant,    thereto. 

Anno.  Code  (1892),  §  2421;  Bigham  v.  For    the   formal    parti    of   affidavits. 

State,  59  Miss.  529.  generally,  consult  the  title  Affidavits, 

For  the  formal  parti  of  affidavits,  gen-  vol.  i,  p.  548. 

erally,  consult  the  title  Affidavits,  vol.  5.  Knit  itate  faeti  constituting   the 

I,  p.  548.  offense   in  ordinary  and   concise   lan- 

2.  JuBtioet'  distrlot  in  which  the  offense  guage,  with  sufficient  certainty  and 
is  committed  should  be  stated.  Miss,  with  suqh  particulars  of  time,  place, 
Anno.  Code  (1892),  §§  2420,  2421.  person  and  property  as  will  enable  a 

S.  Charging  part  of  complaint,   see  person  of  common   understanding    to 

supra^  note  i,  p.  932.  know  what  is  intended  and  to  authorize 

4.  North  Dakota. —  Rev.  Codes  (1895),  the  court  to  pronounce  judgment.     N. 

§§  6738-6742.     Section  6742  prescribes  Dak.   Rev.  Codes  (1895).  §  6740.     Sec 

the  form  of  the  complaint  substantially  also  supra,  note  i,  p.  932. 

as  set  out  in   the  text.     Consult  also  6.  Most  be  sworn  to  before  the  justice. 

N.  Dak.  Codes  (1895),  §  6741. 

970  Volume  5. 


6716.  CRIMINAL  COMPLAINTS.  6717. 

Form  No.  67x6.1 

In  the  Justice's  Court  for  the  Precinct  of  Blanks  County  of  Linn^ 
and  State  of  Oregon, 

The  State  of  Oregon,  plaintiff,  ) 

against  >  Complaint 

John  Z><;^,, defendant.         ) 
Richard  Roe  is  accused  hy  John  Doe  by  this  complaint,  of  the  crime 
of  {name  of  offeme\  committed  as  follows: 

The  ^2A^John  Doe,  on  the  second  Ad^y  oi  March,  a.  d.  \%98,  in  the 
county  of  Linn  and  state  of  Oregon  (Here  state  fcuts  constituting  the 
offense  charged),^  contrary  to  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Oregon, 

Dated  at  Albany,  in  the  county  of  Linn  and  state  of  Oregon,  the 
ffth  day  of  March,  a.  d.  iZ98, 

Richard  Roe. 
State  of  Oregon,      \ 
County  of  Linn,      J 

I,  Richard  Roe,  being  duly  sworn,  say  that  I  am  the  person  com- 
mencing the  within-entitled  action,  and  that  the  complaint  therein  is 
true,  as  I  verily  believe. 

Richard  Roe, 
Subscribed  and  sworn  to  before  me  lYie  fifth  day  oi  March,  a.  d. 
1^8, 

Abraham  Kent,  Justice  of  the  Peace. 

Fonn  No.  67x7.* 

In  Justice's  Court,     ) 
Precinct  No.  Three,  [•  No.  33, 
Freestone  County.      ) 

In  the  name  and  by  the  authority  of  the  State  of  Texas', 

Before   me,  the   undersigned    authority,  on   this   day  personally 

appeared  Richard  Roe,  who,  after  being  by  me  duly  sworn,  on  oath 

deposes  and  says  that  heretofore,  to  wit,  on  or  about  the  second  day 

of  March^  \%98^  at  Fairfield,  in  the  county  oi  Freestone,^  and  ^tate  of 

1.  Oregon, —  Hill's  Anno.  Laws  (1892),  2.  Charging  part   of    complaint,   see 
§   2132,  providing   that  in   a  justice's  supra^  note  I,  p.  932. 
court  a  criminal  action  is  commenced  8.   Texas,  —  Code  Crim.  Proc.  (1895), 
by  the  filing  of  the  complaint  therein,  art.   936  et  seq.       Consult  also   Form 
verified  by  the  oath  of  the  person  com-  No.  6701,  supra^  and  notes  thereto, 
mencing  the  action,  who  is  thereafter  For  the  formal  parts  of  afiidavits,  gen- 
known  as  the  private  prosecutor.    Con-  erally,  consult  the  title  Affidavits,  vol. 
suit  also  Form    No.  6695,  supra^  and  i,  p.  548. 
notes  thereto.  Unit  be  Badaced  to  Writing.  —  Tex. 

Complaint  must  be  deemed  an  indict-  Code  Crim.  Proc.  (1895),  art.  937. 

ment  within  the  meaning  of  the  pro-  4.  Time.  —  That  offense  is  not  barred 

visions  of  chapter  VIII  of  the  Code  of  by   limitation   must  appear   from   the 

Criminal  Procedure,  prescribing  what  date  of  the  offense  stated  in  the  com- 

is  sufficient  to  be  stated  in  such  plea  plaint.     Tex.  Code  Crim.  Proc.  (1895), 

and    the    form  of  stating    it.      Hill's  art.  938. 

Anno.  Laws  Oregon  (1892),  §  2133.  5.  County. —  That  offense  was  com- 

For  tha  formal  parti  of  affidavits,  gen-  mitted    in    the  county    must  appear. 

«rally,   consult    the  title   Affidavits,  Tex.  Code  Crim.  Proc.  (1895),  art.  938. 
vol.  I,  p.  548. 
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Texas^  one  lohn  Doe^  of  said  county  and  state,  and  then  and  there 
unlawfully  yStateoffense  charged  and  the  facts  constituting  if)^  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 

Richard  Roc. 
Sworn  to  and  subscribed  before  me  by  said  Richard  Roe  tYi\s  fifth 
dsiy  o{  March,  iS9S, 

Abraham  Kent,  Justice  of  the  Peace, 

Precinct  No.  Three,  Freestone  county,  Texas, 

Form  No.  67x8.' 

(Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  §  4741*) 

State  of  Wisconsin,  \ 
County  of  Pierce,     )  ^^' 

The  State  of  Wisconsin, 

against 

John  Doe, 

Richard  Roe  being  duly  sworn,  says  that  on  the  second  d2Ly  of  March, 
in  the  year  i%98,  at  said  county,  {name  of  accused  or  alias)  d\d  {state 
the  crime)^  against  the  peace  and  dignity  of  the  state  of  Wisconsin, 

Richard  Roe, ^ 
Subscribed  and  sworn  to  before  me,  this  fifth  day  oi  March,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  67x9.* 

(Wyoming  Rev.  Stat.  (1887),  g  3623.) 

Territory  of  Wyoming,  \ 
County  of  Johnson,''       )     * 

Territory  of  Wyoming ) 

against  >• 

John  Doe,  defendant.®    ) 

Before  Justice  Abraham  Kent,^ 

1.  Name  of  aoooud,  if  known,  must  be  4.  Chargliig  part  of  complaint,  see 
stated;   if  unknown,  he   must  be  de-    supra^  note  i,  p.  933. 

scribed  if  practicable.  Tex.  Code  5.  Xust  be  si^ed  and  iwom  ta  by  the 
Grim.  Proc.  (1895),  art.  938.  complainant.     Sanb.  &  B.  Anno.  StaU 

2.  Offense  ohar^  must  be  stated  in    Wis.  (1889),  ^  4740. 

the   complaint    m    intelligible  words.  6.   Wyoming, —  Rev.    Stat.  (1887),  § 

Tex.  Code  Grim.  Proc.  (1895),  art.  938.  3633.     Consult  also   Form    No.  6707, 

Charging  part  of  complaint,  see  j«/ra,  supra^  and  notes  thereto, 

note  I,  p.  932.  For  the  formal  parts  of  affidavits,  gener- 

8.   Wisconsin,  —  Sanb.   &   B.  Anno,  ally,  consult  the  title  Affidavits,  vol. 

Stat.  (1889),  §  4740  et  seq.    Consult  also  i,  p.  548. 

Form     No.     6706,    supra^    and    notes  7.  Xnst  oontaln  name  of  oonnty  where 

thereto.  the    information    is   filed.      Wyoming 

For  the  formal  parti  of  affidavits,  gen-  Rev.  Stat.  (1887),  §  3622. 

erally,    consult    the  title  Affidavits,  8.  Xost  oontaln  name  of  the  deCsndant  if 

vol.  I,  p.  548.  known,  and  if  not,  then  such  name  as 

Knst  be  Bednoed  to  Writing.  —  Sanb.  may  be    given   by   the    complainant. 

&  B.  Anno.  Stat.  Wis.  (1889),  §  4740.  Wyoming  Rev.  Stat.  (1887),  §  3622. 

Xade  on  information  and  belief  may  be  9.  Xnit  contain  name  of  jnirtioe  before 

sufficient.     State    v,    Davie,    62    Wis.  whom  it  is  filed.     Wyoming  Rev.  Stat. 

305.  (1887),  §3622. 
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The  defendant  is  accused  of  the  crime  or  offense.  For  that  the 
defendant  on  the  tenth  day  of  March^  a.  d.  i8P^,i  at  the  town  of 
Buffalo  in  the  county  aforesaid  (Here  state  the  actor  information  con- 
stituting the  offense  as  in  the  indictment),^ 

Richard  Roe. '^ 
Subscribed  and  sworn*  to  before  me  this  Hd^ fifteenth  day  of  March^ 
iS96. 

Abraham  Kent^  Justice  of  the  Peace. 

2.  In  Other  Inferior  Courts.^ 
a.  Chairman  of  Board  of  Trustees. 

1.  Time  and  PIam.  —  The  information  Kentucky.  —  Bullitt's     Crim.     Code 

must  contain  a  statement  of  the  facts  (1895),  §  13,  subd.  4,  §§  312,  318. 

constituting  the  offense  in  ordinary  and  Maim.  —  Stat.  ( 1882),  c.  132.    See  also 

concise  language,  and  the   time    and  Form  No.  2409  for  a  precedent  of  a 

place  of  the  commission  of  the  offense,  complaint  in  the  municipal  court. 

as  near  as   may   be.     Wyoming   Rev.  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

Stat.  (1887),  §  3622.  154. 

8.   Chtrging  part  of  complaint,   see  Michigan.  —  How.  Anno.  Stat.  (1882), 

supra,  note  i,  p.  932.  §§  2497,  2498, 2839,  (Supp.  1890)  6591/12. 

8.  Xoft  be  iubforibed  and  sworn  to.  Minnesota,  —  Stat.    (1894),   §§    1074, 

Wyoming  Rev.  Stat.  (1887),  §  3621.  1357,  1391. 

4.  Offeneoe  Triable  in  Other    Inferior  Mississippi,  —  Anno.     Code    (1892), 

Conrte.  —  The    complaint,   affidavit    or  §3001. 

information   in   mayors'  courts,  police  Missouri.  —  Rev.  Stat.  (1889),  §§  1063, 

courts,  and  other  inferior  courts  having  1289,    1552,    1555  et  seq.^    1634,    1676, 

jurisdiction  similar  to  that  exercised  by  1685. 

justices  of  the  peace  in  the  trial  of  mis-  Montana.  —  Pen.  Code  (1895),  g§  491 1, 

demeanors  and  petty  offenses,  is  simi-  4912. 

lar  in  all  material  respects  to  criminal  Nebraska.  —  Comp.   Stat.   (1897),    ^§ 

complaints   in  justices'  courts,  except  1268,  6984. 

that    the    complaint  must    charge  an  Nevada.  —  Gen.    Stat.  (1885),  §   2452 

offense  within  the  jurisdiction   of   the  et  seq. 

particular  court.     Examples   of    such  New  Hampshire,  —  Pub.  Stat.  (1891), 

complaints  are  given   in    the  text  in  c.  248;  §  7  ^/ x^^. 

Forms  Nos.  6718  to  6733.  New  Jersey.  —  Gen.  Stat.   (1895),   p. 

Alabama.  — CHm.  Code  (1886),  §4204.  1119,  §  i,  p.  1163,  §  217,  p.  2481,  §  i,  p. 

Arizona.  —  Pen.  Code  (1887),  §  2208.  2483,  §  4,  p.  2487,  §  32. 

Arkanscts. — Sand.  &  H.  Dig.  (1894),  New  Mexico. — Comp.    L.    (1884),    § 

§  5291  etseq.  1628. 

California. — Pen.  Code  (1897),  §  1426.  New  York.  —  Cook's     Code     Crim. 

Colorado, — Mills'  Anno.  Stat.  (1891),  Proc,  g§  74,  699,  741. 

§  3525.  North  Carolina,^Codt  (1883).  §  3818. 

Connecticut.  —  Gen.  Stat.  (1888),  §  709.  North  Dakota,  —  Rev.    Codes   (1895), 

District  of  Columbia.  — Comp.    Stat.  §§  2193,  2194,  2203. 

(1894),  p.  478,  §  10.  Ohio,  —  Bates'  Anno.  Sut.  (1897),  §§ 

Florida.— Rev.  Sut.  (1892),  §§  2847,  1787,  1831,  7134,  7135. 

2871.  Oklahoma,  —  Stat.  (1893),  §§  606, 607, 

Georgia.  —  3  Code  (1895),  §  735  et  seq,  614,  692,  707,  1562;  Laws  (1895),  p.  203, 

Jdaho.  —  Laws  (1891),  p.  163,  §  ii.  §  36. 

Illinois. — Starr  &  C.    Anno.    Stat.  Oregon. — Const.,  art.  VII,  §1. 

(1896),  p.  720,  par.  69;  p.  792,  par.  199.  Pennsylvania.  —  Pepp.    &    L.    Dig. 

Indiana.  —  Horner's     Anno.      Stat.  (1894),  p.  3497,  %  i  etseq. 

(1896),  §§  3062,  3206.  I^hode  Island, —Gen.  Stat.  (1896),  c. 

Iowa.  —  Code  (1897),  §§  688,  691, 692,  229. 

5182.  Tennessee.  —  Code  (1896),  §  6926. 

JfTansas.  —  I  Gen.  Stat.  (1897),  p.  364,  Texas. — Code    Crim.    Proc.    (1895), 

g  133  etseq,,  p.  424,  §  97  etseq.,  p.  465,  arts.  98,  930. 

g  91  et  seq,  Utah.  —  Rev.  Stat.  (1898),  %  239. 
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Form  No.  6730.' 
(Mo.  Rev.  Stat.  (1889),  §  i68$.) 

C?uSty^orff«^^";  I  ss.     »«*°«  ^"^^  ^  ^/H^^  Chairman  of  the 
Town  of  Ubtral.     \  ^^^^  °f  Trustees. 

The  Town  of  Liberal^  plaintiff, 
against 
John  DoCy  defendant. 
John  Doe  To  the  Town  of  Liberal^  Dr. 

To  violation  of  town  ordinance  No.  32^  in  relation  to  (Here  state 
to  what  the  ordinance  violated  relates^  whether  it  be  in  relation  to  disturb- 
ing  the  peace ^  or  any  other  violation^  as  the  case  may  be\  one  hundred  dol- 
lars. In,  this,  to  wit,  that  the  said  John  Doe^  on  the  second  day  of 
March^  i8P<?,  at  the  town  of  Liberal  and  within  the  limits  thereof,  did 
then  and  there  unlawfully  {Here  state  in  brief  and  concise  language  the 
facts  constituting  the  offense)^  *  contrary  to  the  said  ordinance  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  said 
town  of  Liberal, 

Thomas  W.  Martin? 
Town  Attorney, 
Thomas  W,  Martin  makes  oath  and  says,  that  the  facts  and  alle- 
gations contained  in  the  foregoing  complaint  are  true  according  to 
the  best  knowledge,  information  and  belief  of  the  affiant. 

Thomas  W.  Martin. 
Subscribed  and  sworn  to  before  me  this^M  day  of  Marchy  iS98. 

George  H.  Walser^ 
Chairman  of  the  Board  of  Trustees. 

b.  City  Court. 

Form  No.  6731. 
(Precedent  in  Beaumont  v.  Dallas,  34  Tex.  Crim.  Rep.  68.)* 

Virginia.  — Code  (1887),  §  4106.  lar  policeman,  need  not  be  in  writing,  if 

Washington, —  i  Hill's  Anno.  Stat,  the  defendant  be  present  in  court  and 

(1891),  g§  533,  612,  657,  691;  Ballinger's  in  custody,  but  in  every  other  case  the 

Anno.  Codes  &  Stat.  (1897),  §§  752,  909  complaint    shall    be    in    writing,  and 

et  seq.^  962,  1036.  sworn  to  before  the  warrant  be  issued 

West  Virginia.  —  Code  (1891),  p.  430,  for  the  arrest  of  the  defendant, 

g  39.  For  formal  ptrti  of  affidavits,  gener- 

Wisconsin. — Sanb.  &  B.  Anno.  Stat,  ally,  consult  the  title  Affidavits,  vol.  i, 

(1889),  §§  852^,  886,  p.  564,  S  69,  pre-  p.  548. 

scribing  the  form  of  a  complaint  in  a  JuitioM  of  the  peaoe  have  like  juris- 

police  court.  diction   upon  complaint  by   the  town 

1.  Missouri.  —  Rev.    Stat.   (1889),    §  constable,   or  marshal,  to  issue  war- 

1685,    providing  that  all   prosecutions  rants,  provided  every  such  application 

for  violating  any  town  ordmance  shall  be  sustained  by  the  affidavit  of  the  per- 

be  entitled  '*  The  Town  of against  son  making  the  same.     Mo.  Rev.  Stat. 

,"  naming  the  town  and  the  per-  (1889),  §  1676. 

son,    or    persons,    charged,    and     the  2.  Chargiiig  Part. — See  supra^   note 

chairman    of    the    board    of    trustees  i,  p.  932. 

shall  state  in   his    docket    the    name  8.  Who  may  Xako   tho  ComplaiAt. -* 

of  the  plaintiff,  the  nature  and  charac-  The  town  attorney,  the  town  marshal, 

ter  of  the  offense,  the  date  of  the  trial,  or  any  other  person  competent  to  testify 

the  names  of  all  witnesses  examined,  in  the  cause,  may  make  the  complainL 

etc.     The  complaint,  when   made   by  Mo.  Rev.  Stat.  (1889),  §  1686. 

the  marshal,  assistant  marshal,  or  regu-  4.  This  was  9^  complaint  in  the  dty 
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The  City  of  Dallas 

V.  \  No.  kit. 

John  Doe, 

[State  of  Texas y 
Tarrant  County, 
City  of  Dallas, \^ 

Personally  appeared  before  me,  the  undersigned  authority,  C,  F, 
Durham^  who  after  being  duly  sworn,  deposes  and  says,  that  [John 
Doe^Y  i^  ^^  ^^ty  o^  Dallas y  and  the  state  of  Texas^  on  the  twenty-first 
day  of  March^  a.  d.  i89^  and  before  the  filing  of  this  complaint,  was 
the  owner,  tenant,  and  lessee  of  a  house,  building,  and  edifice  then 
and  there  situated;  and  he,  the  said  [John  Doe^  did  then  and  there 
unlawfully  keep,  was  concerned  in  keeping,  and  knowingly  per- 
mitted to  be  kept  the  said  house,  building  and  edifice  for  prostitu- 
tion, where  prostitutes  were  then  and  there  permitted  by  the  said 
\John  DoeY  to  resort  and  reside  for  the  purpose  of  plying  their 
vocation,  contrary  to  the  ordinance  in  such  cases  made  and  provided, 
against  the  peace  and  dignity  of  the  state. 

C.  F,  Durham, 
Sworn  to  and  subscribed  before   me   this  twenty -fourth   day  of 
Marchy  a.  d.  i8P^ 

M,  C,  Kahn^ 
Clerk  of  the  City  Court,  City  of  Dallas^  Texas, 

e«  County  Court.* 

court  of  Dallas  charging  defendant  accusation  founded  thereon  may  con- 
with  keeping  a  disorderly  house.  See  sist  of  two  counts,  each  charging  one  of 
also  Form  No.  6717,  supra^  and  notes  the  offenses  set  forth  in  the  affidavit, 
thereto.  Consult  also  list  of  statutes  Hathcock  v.  State,  88  Ga.  91. 
cited  iupra^  note  i,  p.932.  Ycrifloation.  —  Where  the  affidavit  sets 
For  formal  parti  of  affidavits,  gen-  out  one  of  two  misdemeanors,  and  adds 
erally,  see  the  title  Affidavits,  vol.  i,  the  facts  concerning  the  other,  intro- 
p.  548.  ducing  these  facts  with  the  phrase 
1.  The  words  in  []  do  not  appear  in  **The  deponent  further  charges  and 
the  reported  case.  accuses  the  said  William  Hathcock 
Desoriptioiiof  Defandant.  —  In  thecom-  with  misdemeanor  in  this,"  the  verifi- 
plaint  appearing  in  the  reported  case,  cation  of  the  affidavit  is  not  confined  to 
instead  of  **  John  Doe,"  the  complaint  these  terms  of  accusation,  but  extends 
charged  that  **  Mrs.  Beaumont,  whose  also  to  the  facts  set  out  in  the  sub- 
given  name  is  to  affiant  unknown,  a  joined  statement  as  to  the  mode  of 
better  description  of  whom  affiant  can-  committing  the  misdemeanor.  Hath- 
not  give."  It  was  held  that  under  the  cock  v.  State,  88  Ga.  91. 
Texas  Code  of  Criminal  Procedure,  2.  In  the  coimty  court  in  Alabama  the 
art.  236,  subd.  i,  requiring  that  the  affidavit  follows  the  same  form  sub- 
complaint  **  must  state  the  name  of  the  stantially  as  in  the  justice's  court.  Ala. 
accused,  if  known,  and  if  not  known,  Crim.  Code  (1886),  g  4204.  See  Form 
must   give  some    reasonably    definite  No.  6710,  supra. 

description  of  him,"  the  complaint  was  In  Henderson  v.  State,  109  Ala.  40, 
insufficient.  appellant  was  convicted  under  a  corn- 
Charging  part,  generally y  see  supra^  plaint  made  before  the  judge  of  the 
note  I,  p.  932.  county  court,  the  complaint  being  as 
Charghig  Two  Xiidomeanors. —  An  affi-  follows:  '*  Before  me,  W.  R.  De Loach ^ 
davit  on  which  an  accusation  is  founded  as  judge  of  the  county  court  in  and  for 
in  the  city  court  may  charge  two  mis-  said  county,  personally  appeared  Wood- 
demeanors  of  the  same  class  as  com-  son  S.  Gulley,  who  being  by  me  duly 
mitted   by  the  same  person,  and  the  sworn,  says  on  oath,  that  he  has  prob- 
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Form  No.  6722.' 
In  Court  of  County  Judtre^^  Marion  County. 


State  of  Florida,      \ 


County  of  Marion, 

Before  me,  Richard  Johnson,  county  judge  in  and  for  said  county, 
personally  came  Richard  Roe,  who  being  duly  sworn,  says  that  on  the 
tenth  day  of  March,  a.  d.  \Z96,  in  the  county  aforesaid,  one  John  Doe 
did  (Jlere  the  nature  of  the  offense  committed  must  be  staied  and  the  cir- 
cumstances attencUng  its  commission)? 

Richard  Roe, 
Sworn  to  and  subscribed  before  me  this  eleventh  day  of  March,  i85tf. 
Richard  Johnson,  County  Judge  for  Marion  County. 


Form  No.  6723.^ 

Georgia,  Bibb  County. 

Personally  came  Richard  Roe,  who  on  oath  saith  to  the  best  of  his 
knowledge  and  bt\\e.i  John  Doe  did  on  the  tenth  day  of  March  in  the 
year  one  thousand  eight  hundred  and  ninety-six,  in  the  county  afore- 
said, commit  the  offense  of  (Jlere  must  be  set  forth  the  offense  and  a  state- 
ment of  the  facts  constituting  /V),*and  this  deponent  makes  this  affidavit 
that  a  warrant  may  issue  for  his  arrest 

Richard  Roe. 

Sworn  to  and  subscribed  before  me  this  eleventh  day  of  March,  18^. 

Richard  Johnson,  County  Judge  of  Bibb  County.^ 

able  cause  for  believing  and  does  believe  8.  Charging  Part.  —  See  supra^  note 

that  before  the  making  of  this  affidavit  i,  p.  932. 

Frank  Henderson,  with  the  purpose  to  4  Georfria.  —  3  Ga.  Code  (1895),  §  735 
hinder,  delay,  and  defraud  affiant,  who  et  seq,\  Dickson  v.  State,  62  Ga.  5S6. 
had  a  lawful  and  valid  claim  thereto  Consult  also  list  of  statutes  cited  xn/ra, 
undera  written  instrument,  lien  created  note  i,  p.  932.  See  also  Form  No. 
by  law,  for  rent  or  advances,  or  other  6709,  supra^  and  notes  thereto, 
lawful  and  valid  claim,  verbal  or  writ-  The  affidavit  before  a  county  court 
ten,  did  sell,  or  remove  personal  prop-  shall  be  in  the  form  prescribed  by  3  Ga. 
erty,  consisting  of  fourteen  bushels  of  Code  (1895),  §  884.  See  also  sttpra^ 
corn,  of  the  value  of  ten  dollars,  the  said  Form  No.  6671,  and  notes  thereto. 
Frank  Henderson  having,  at  the  time  a  For  the  foniial  parts  of  affidavits,  gen- 
knowledge  of  the  existence  of  such  erally,  consult  the  title  Affidavits,  vol. 
claim.  I,  p.  548. 

W,  S.  Gulleyy  .  6.  Feed  not  charge  the  ofBniee  ateo- 

Information  and  belief  may  support  a  lutely  and  without    qualification,    but 

complaint  in  the  county  court  in  Texas,  only  to  the  best  of  the  affiant's  knowl- 

Dean  v.  Sute,  88  Tex.  290.  edge  and  belief.     Thomas  v.  State,  91 

1.  Florida.  —  Rev.    Stat.    (1892),   §g  Ga.  207. 

2847,2871.     Consult  also  list  of  statutes  Oharglng  Part.— See   xa^fl,  note  r, 

cited  supra,  note ,  p. .    See  also  p.  932. 

Form  No.  6670,  supra,  and  notes  thereto.  6.  Feither  attested  by  an  oftoer  author- 

For  the  formal  parts  of  affidavits,  gen-  ized  to  administer  oaths  nor  purport- 

erally.  consult  the  title  Affidavits,  vol.  ing  to  be  sworn  to  in  open  court  is  void 

I,  p.  548.  as  the  basis  of  a  criminal  proceeding. 

2.  Jorlsdlotion. — See  Rev.  Stat.  Fla.  Scroggins  v.  State,  55  Ga.  380. 
(1892),  §g  2833,  2847. 
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Form  No.  6724.' 

In  the  County  Court  of  Colfax  County,  Nebraska. 

The  state  of  Nebraska  ) 

against  >  Complaint  for  (name  of  offense). 

John  Doe,  ) 

State  of  Nebraska^  \ 
County  of  Colfax,  ) 

The  complaint  and  information  of  Richard  Roe^  of  the  county  afore- 
said, made  in  the  name  of  the  state  of  Nebraska^  before  me,  the 
county  judge  within  and  for  said  county,  this  fifth  day  of  March^ 
A.  D.  i8P<?,  who  being  duly  sworn,  on  his  oath,  says  that  one  John  Doe^ 
on  the  second &2CJ  of  Marc\  a.  d.  i8P<5,  in  the  county  aforesaid,  then  and 
there  being,  did  then  and  there  (Here  state  off ense  charged  and  the  fads 
constituting  the  same)^  contrary  to  the  form  of  statutes  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  Nebraska, 

Richard  Roe, 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this  fifth  day 
of  March,  i898. 

Carroll  Johnson,  County  Judge. 

cL  Mayor's  Coort 

Form  No.  672s.* 

The  State  of  Texas, 

Freestone  County, 

Town  of  Fairfield, 

In  the  name  and  by  the  authority  of  the  state  of  Texcts: 

Before  me,  the  undersigned  authority,  on  this  day  personally 
appeared  Richard  Roe,  who,  after  being  by  me  duly  sworn,  on  oath 
deposes  and  says  that  heretofore,  to  wit,  on  or  about  the  second  day 
of  March,  iS98,  and  prior  to  the  filing  of  this  complaint,  in  the  town 
of  Fairfield,  county  of  Freestone  and  state  of  Texas,  one  John  Doe 
did  then  and  there  unlawfully  (Here  state  offense  charged  and  the  facts 
constituting  the  same),^  contrary  to  the  ordinances  of  said  town  in 

1.  Nebraska.  —  Comp.    Stat.    (1897),  before  a  mayor  for  a  violation  of  an 

§  6984.     Consult  also  list  of  statutes  ordinance    was    headed:     *'  State     of 

cited  jf//rfl,  note  4,  p.  973,  and  Form  No.  Iowa,  City  of  Washington,  ».  Charles 

6687,  supra,  and  notes  thereto.  Smouse,"  it  was  held  that  the  words 

For  the  fonnal  parti  of  affidavits,  gen-  '*  State  of  Iowa  *'  were  surplusage  and 

erally,   consult   the    title   Affidavits,  did  not  make  the  prosecution  one  under 

vol.  I,  p.  548.  the    state  law.     State  v,   Smouse,   49 

8.  diarging  Part.  —  See   supra^   note  Iowa  634. 

I,  p.  932.  4.  Charging  Part.  —  See  supra,  note 

3.   Texas. — Code  Crim.  Proc.  (1895),  i,  p.  932. 

§  929  et  seq.     See  also  Form  No.  6717,  Indiana.  —  In  Schwab  v,  Madison,  49 

supra.^  and  notes  thereto.    Consult  also  Ind.   329,    the    complaint    before    the 

list    of   statutes    cited  supra,    note    4,  mayor  was  as  follows: 

p  973.  "The  State 

For  tha  formal  parti  of  affidavits,  gen- 
ally,  consult  the  title  Affidavits,  vol. 

I,  p.  548.  Before  m^^John  Marsh,  mayor  of  the 

Title.  — Where  an  information  in  Iowa  city  of  Madison  and  ex  officio  a  justice 
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The  State  of  Indiana,  \ 
Jefferson  County,  ss.  > 
The  City  of  Madison.  ) 
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such  cases  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state. 

Richard  Roe, 

Sworn  to  aod  subscribed  before  me  by  s^id  Richard  RoCy  this  fifth 
day  oiMarchy  a.  d.  i8P^.  ^ 

William  M.  White, 
Mayor  of  the  Town  of  Fairfield^  Freestone  County,  Texas. 

of  the  peace  in  and  for  said  city  and  pacity  of  porter  or  runner  for  a  hotel, 
county,  personally  came  yii?^^  W.  Gray-  Napman  v.  People,  19  Mich.  352. 
son,  who,  being  duly  sworn,  deposeth  MiifOiizi.-^In  Marshall  v.  Standard, 
and  saith  that,  on  the  i8tk  day  of  Decern-  24  Mo.  App.  194,  the  defendant  was 
ber,  iSyj,  at  said  city  and  county,  IViil-  charged  with  the  violation  of  an  ordi- 
sam  Schwab^  as  affiant  very  believes,  nance  of  the  city  of  Marshall:  The 
did  commit  an  act  of  public  indecency  complaint  was  made  by  the  city  mar- 
in  Sprinfi  Dale  Cemetery  Graveyard,  shal,   and   was  verbal,   the   defendant 

John  fV,  Grayson,  being  at  the  time  in  court  and  under 

Subscribed  and  sworn   to   this  /Stk  arrest.     The  charge  entered  of  record 

day  of  December,  iSyj.  by  the  mayor  was  as  follows:  "'^  June 

John  Marsh,  20,  iMj,  Joseph  W,  Bartlett,  city  mar- 
Mayor  and  ex  officio  shal,  informs  the  mayor  that  at  the  city 
Justice  of  the  Peace."  oi  Marshall,  on    the   twentieth   day  of 

It  was  held  in  this  case  that  the  com-  June,  i8<f^,  one  Geo.  W.  Standard,  now 

plaint  was  so  defective  that  the  prose-  in  court  and  in  custody,  did  then  and 

cution  might  have  been  dismissed  on  there  forcibly  oppose  a  policeman,  to 

that  account.     No   copy  of  the   ordi-  wit,  Phillip  Coiner,  deputy  marshal  of 

nance,  or  section  of  the  ordinance  vio-  the   city   of  Marshall,    in  making   the 

lated,  was  set  out  in  the  affidavit,  as  is  lawful  arrest  oiAbe  Allenberg,  and  then 

required;  nor  did  the  affidavit  conform  and  there  did  aid  the  said  ^^<^//^M^^-r^, 

to  the  law  by  stating  the  number   of  the  person   arrested,    to    escape   from 

the  section  charged  to  have  been  vio-  said  Phillip   Coiner,   policeman    afore- 

lated,  as  required  by  law.     Schwab  v,  said;    contrary   to    the    form    of    the 

Madison,  49  Ind.    331  ciling".  Green  v.  ordinances  of  said  city,  and  against  the 

Indianapolis,  22  Ind.   192,  25  Ind.  490;  peace  and    dignity  of  said    city  and 

Whitson  V.  Franklin,  34  Ind.  392.  the  state  of  Missouri."     It  was  held, 

Kichigan.  —  In    Napman   v.   People,  the  allegation  **  contrary  to  the  form 

19  Mich.    352,   defendant  was  charged  of  the  ordinances  of  said  city  *' was  too 

before  the  recorder's  court  of  the  city  of  indefinite,  as  from   such  statement  it 

Detroit  on    the  complaint  of    Patrick  would    not    be    known    under     what 

Keenan,  '*  that  at   the   city   of  Detroit,  particular    ordinance     defendant    was 

aforesaid,   on     the  seventeenth    day   of  charged. 

April,  A.  D.  one  thousand  eight  hun-        The  complaint  in  the  recorder's  court 

dred   and   sixty-eight,    within    the   cor-  in  Missouri  is  similar  to  that  made  be- 

porate   limits   of  said   city,   one   John  fore    the    chairman   of    the    board  of 

Napman,    a    duly    licensed     omnibus  trustees   in   villages.     Mo.    Rev.    Stat, 

agent,  on  the  arrival  of  railroad  cars  (1889),  §  1555.    See  also  jn/ra.  Form  No. 

in   the   city   of  Detroit,    did   then  and  6720. 

there  unlawfully  and  wilfully  approach        Korth  Caroliiia.  —  In  State  v.  Eason. 

within  twenty  feet  of  the  depot,  when  114  N.  Car.  788,  the  affidavit  before  the 

said  cars  had  stopped  running,  within  mayor,   omitting  the   formal  parts  as 

fifteen  minutes   thereafter,   said   John  amended,  was  as  follows:  *'Onthe^/j/ 

Napman,  omnibus  agent  as  aforesaid,  day  of  September,  189J,  before  me,  ^.  ^V. 

not  being  requested   by  any  person  to  Short,  mayor  of  WcLshington,  N.  C.,  per- 

remove   any    trunk   or  other  baggage  sonally  appeared y.  P.  Ghrist,  who  bc- 

from  said  depot,  to  the  evil  example  of  ing  duly  sworn,  complains  on  oath  and 

all  others  in   like  case  offending,  and  says,   that  Charles  Eason,  on    the  20th 

contrary  to  the  ordinances  of  said  city  of  September,  i8^j,  did  unlawfully  and 

of  Detroit,  in  such  case  made  and  pro-  wilfully  throw  dead  fish  in   the  Pamlico 

vided."     This   complaint  was   held  to  river,  in  said  town,  in  violation  of  the 

be  defective  in   not  averring   that  the  town  ordinance  No.  //,  of  the  town  of 

defendant  was  then  acting  in  the  ca-  fVashington,  in  force  in  said  town,  con- 
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e.  Munieiiial  Court 

Form  No.  6726.> 

Commonwealth  of  Massachusetts. 

To  the  Justices  of  the  Municipal  Court  of  the  Charlestawn  District, 
holden  in  ^aid  district  in  the  city  of  Boston^  for  the  transaction  ol 
criminal  business  within  and  for  the  county  of  Suffolk, 

Richard  Roe^  of  Boston^  in  the  county  of  Suffolk^  deputy  state  con- 
stable^  on  behalf  of  the  Commonwealth  of  Massachusetts^  on  oath 
complains  that  one  John  Doe^  of  Boston^  in  the  county  of  Suffolk^  did 
on  the  tenth  day  of  March^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  aud  ninety-six^  at  the  city  of  Boston^  within  the  judicial 
district  of  said  court  in  the  county  of  Suffolk^  with  force  and  arms, 
(Here  state  the  offense  committed  and  the  facts  constituting  the  offense 
charged),^  against  the  peace  of  said  commonwealth  and  the  form  of 
the  statute  made  and  provided. 

Richard  Roe. 

Suffolk^  ss.  Received  and  sworn  to  the  eleventh  day  of  March^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six^ 
before  said  court. 

John  Hancock^  Clerk. 

f.  Police  Court' 

trary  to  the  statute  in  such  case  made  in  the  municipal  court  of  Minneapolis 

and   provided,  and  against  the  peace  of  dealing  in  second-hand  goods  with- 

and  dignity  of  the  state."  out  a  license,  in  violation  of  a  city  or. 

Ohio.  —  A    form   of    an    affidavit  in  dinance,   upon   a  complaint     that   he 

criminal  proceedings  before  a  mayor  is  **  unlawfully  and  wrongfully  engaged 

set  out  in   Bates'  Anno.    Stat.   (1897),  in    the    business    and    occupation    of 

§  7135.  dealer  in   second-hand  goods,  to  wit« 

Oregon. —  In   Nodine    v.    Union,    13  second-hand  furniture,  carpets,  stoves, 

Oregon  587,  it  was  held  that  in  a  prose-  and  divers  other  articles  and  things,'* 

cution  for  the  violation  of  a  city  ordi-  at  a  certain   place  in  the  city  without 

nance  prior  to  the  act  of  February  25,  having  first  obtained  a  license  so  to  do. 

18S5,  in  the  recorder's  court,  it  was  not  The  conviction  was  sustained  on  ap- 

sufficient  to  merely   refer  to  the  ordi-  peal. 

nance  by  number,   but  the  ordinance        3.  A  police  informing  officer's  oomplaint 

should  bs  set  out  or  recited.  in  Vermont  may  be  as  follows: 

Vermont. —  In  State  z/.  Bacon,  40  Vt.  *' State  of  Vermont^        {      To  Abraham 

456,  the  complaint  before  the  recorder  Windham  County,  ss.  )  JCent^  Esquire, 

of  the  city  of  Burlington  is  set  out  in  one  of  the  justices  of  the  peace  within 

full.     The    complaint    was,    however,  and  for  the  county  of  Windham,  comes 

held    to    be    insufficient    for   want  of  Clydt    Culp^    police    informing    officer 

substance.  within   and    for  Btlhws  Falls    Village 

1.  Massachusetls.  —  Pub.  Stat.  (1882),  Corporation,  in  the  town  6i  Rockingham 
c.  154.  See  also  supra.  Form  No.  6681,  in  said  county,  in  his  own  proper  per- 
and  notes  thereto.  Consult  also  list  of  son,  and  on  his  oath  of  office  complaint 
statutes  cited  supra,  note  4,  p.  973.  makes  that,  on  the  second  day  of  March, 

For  the  formal  parts  of  affidavits,  gen-  a.  d.  i^gS,  within  the  limits  of  said  Bel- 

erally,   consult   the    title    Affidavits,  lows  Falls  Villaj^e  Corporation,  John  Doe, 

vol,  I,  p.  548.  late  of  the  said  ^<f//<»wj /^a//j  Village  Cor^ 

2.  Charging  Part.  —  See  supra,  note  poration  {Here  state  the  offense  charged 
I,  p.  932.  and  the  facts  constituting  the  same),  con- 

Minneoota.  —  In  State  v.  Segel,  60  trary  to  the  form,  force  and  effect  of 
Minn.  507   the  defendant  was  convicted    the  statute  in  such  case  made  and  pro- 
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Form  No.  6727.* 

State  of  Colorado^      ) 

County  of  Park^       V  ss.    In  Police  Magistrate's  Court. 

Town  of  Fair  Play,  ) 

The  People  of  the  State  of  Colorado 

against 
John  Doe,  defendant. 
Richard  Roe,  being  duly  sworn,  on  his  oath  says  that  section  three  of 
ordinance  No.  ten  of  the  town  of  Pair  Play,  being  an  ordinance  entitled 
"An  Ordinance  (^giving  title  of  ordinance)  ^di^s^d.  and  approved  the 
second  day  oi  January,  a.  d.  i8P<9,  has  been  violated,  and  that  this 
affiant  has  good  reason  to  believe  that  John  Doe  is  guilty  thereof,  in 
this :  That  the  said  John  Doe,  on  or  about  the  first  day  of  March,  a.  d. 
1^98,  at  the  town  oi  Fair  Play,  in  the  county  of  Park,  and  state  of 
Colorado  {Ilere  state  the  facts  constituting  the  violation  of  the  ordi- 
nance)^ against  the  peace  and  dignity  of  the  people  of  the  state  of 
Colorado? 

Richard  Roe. 
Subscribed  and  sworn  to  before  me  this^M  day  of  March,  a.  d.  i%98. 

Peter  Morrison,  Police  Magistrate,     (seal) 

Form  No.  6728.^ 

State  of  Illinois,    ) 
Green  County,       >  ss. 
City  of  Carrollton,  ) 
Richard  Roe,  of  said  city  of  Carrollton,  being  duly  sworn,  on  oath 

vided,  and  against  the  peace  and  dig-  ordinance  which    provided   that   "  no 

nity  of  the  state.  person  shall   be  or  remain   upon  any 

Clyde  Culp^  sidewalk,  etc.,  to  the  annoyance  of  any 

Police  Informing  Officer.  person,"  etc.,  pursuing  the  very  lan- 

The  witnesses  in  support  of  this  com-  guage  of  the  ordinance,  its  literal  terms 

plaint  are:  embracing  cases  not  within  its  equity 

Banks  Belk,  and  spirit,  need  not  necessarily  be  suffi- 

T.  M.  Huj^hes,  cient.     So  held   where  the   complaint 

John  Smith,  alleged  that  Goulding,  at  Portsmouth, 

Clyde  Culpy  on,  etc.,  was  and  remained  a  long  time 

Police  Informing  Officer.  upon  the  sidewalk  on  the  northerly  side 

The  within  complaint  was  exhibited  of  Market  square,  in  said  Portsmouth, 

to  me  this  fifth  day  of  March^  A.  D.  to  the  annoyance  and  disturbance  of 

i8p(P,  and  process  then  issued.  all  persons  passing  and  repassing,  con- 

Abraham  Kent^  trary  to  the  form  of  the  ordinance  in 

Justice  of  the  Peace."  such  case  made  and  provided,  contrary 

1.  Colorado. — Mills*  Anno.  Stat.  (i8gi),  to  the  form  of  the  statute,  etc. 

§^  3500  et  seq.^  352$.  See  also  supra^  8.  Oonoloilon. —  The  fact  that  the  corn- 
Form  No.  6666,  and  notes  thereto,  plaint  in  a  justice  or  police  court,  for 
Consult  also  list  of  statutes  cited  j'tf/ra,  misdemeanor,  does  conclude  contrary 
note  4,  p.  973.  to  the  provisions  of  a  county  ordi- 
For  the  formal  parti  of  affidavits,  gen-  nance,  does  not  tend  to  prejudice  the 
erally,  consult  the  title  Affidavits,  vol,  substantial  rights  of  the  defendant,  and 
I,  p.  548.  the  defendant  may  be  punished  under 

2.  Charging  Part.  —  See    supra,  note  the  penal  code.     Ex  p.  Mansfield,  106 
I,  p.  932.  Cal.  400. 

New  Hampshire. —  In  State  v.  Gould-        4.  Illinois.  — Starr  &  C.  Anno.  Stat, 
ing,  44  N.  H.  284,  a  complaint,  under  an    (1896),  p.  720,  par.  69.     See  also  supra^ 
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complains  and  charges  that  one  John  Doe  did  on  the  second  day  of 
Marchj  a.  d.  i8P<?,  at  the  city  of  Carrollton  aforesaid,  violate  a  cer- 
tain ordinance  of  said  city  concerning  {Here  insert  title^  number  and 
reference  to  ordinance^  oj  well  oj  the  nature  of  the  act  or  omission  com- 
plained of)^  and  that  he,  the  said  Richard Roe^  has  reasonable  grounds 
to  believe,  and  does  believe,  the  said  John  Doe^  charged  as  aforesaid, 
to  be  guilty  thereof  as  hereinbefore  set  forth. 

Richard  Roe. 
Subscribed   and  sworn  to  this  fifth  day  of  March^  a.  d.   iW8y 
before  me,  Peter  Morrison^  Police  Magistrate. 

Form  No.  6729.* 

(Precedent  in  Matter  of  Dassler,  35  Kan.  t^%.^ 

The  State  of  Kansas^  )  pQi:^g  Court     Set 

City  and  County  of  Leavenworth,  j 

The  City  of  Leavenworth 

V. 

CF,  W.  Dassler. 
W,  D,  Shatter  OSS  ^  being  duly  sworn,  deposes  and  says:  That  C  F. 
W.Dassfer  is  now  and  has  been  ever  sxnct  January  i,  18^-^,  a  male 
resident  and  citizen  of  said  city  of  Leavenworth^  and  is  now  and  was 
during  all  of  said  time  between  the  ages  of  twenty-one  and  forty-five 
years,  [and]  a  registered  voter  of  said  city,  and  that  said  Dassler 

Form   No.    6673,   and    notes    thereto,  the  complaint  shall  be  in  writing  and 

Consult  also    list  of  statutes  cited  su-  sworn  to.     i  Kan.  Gen.  Stat.  (1897),  p. 

/r/2,  note  4,  p.  973.  364,  §  137,  p.  424,  §  102,  p.  466,  §  99; 

For    tlie  formal    parts  of    affidavits,  Oklahoma  Stat.  (1893),  g  609 

generally,  consult  the  title  Affidavits,  8.  This  complaint  was  for  a  failure  to 

vol.  I,  p.  548.  work    upon     the    streets,   alleys^  and 

1.  Charging  Part.  —  See  supra^  note  avenues  of  the  city,  or  to  pay  a  sum  of 
i»  P-  932.  money  in  lieu  thereof.     Upon  convic- 

2.  Kansas,  —  I  Gen.  Stat.  (1897),  p.  tion  under  this  complaint,  defendant 
364,  §  133  ^/.r^^.,  p.  424,  g  97  et  seq,^  p.  sought  a  discharge  under  a  writ  of 
465,§9i  ^/j^^.  See  also  JK/ra,  Form  No.  habeas  corpus,  which  was  refused  and 
6676,  and  notes  thereto.  the    prisoner    remanded.      Matter    of 

Oklahoma.  —  Stat.  (1893),  §  609.      See  Dassler,  35  Kan.  678. 
also  Form  No.  66^,  supra,  and  notes.        4.  Title  of  Prooeeding.  —  All  prosecu- 

Consult    also  list   of  statutes    cited  tions  for  violating  any  city  ordinance 

supra^    note  4,  p.  973.  shall  be  entitled:     '*  The  city  of 

For  the  formal  pufti  of  affidavits,  gen-  against "  (naming  the  city,  and 

erally,    consult    the  title  Affidavits,  the  person,  or  persons,  charged),  and 

vol.  I,  p.  548.  the    police    judge  shall    state  in    the 

Liberal  rnlot  ihould  bo  applied  to  com-  docket  the  name  of  the  conlplainant, 

plaints  filed  in  police  courts  for  viola-  the  nature  and  character  of  the  offense, 

tion    of    city  ordinances.     The  same  the  date  of  the  trial,  the  names  of  all 

strictness  of  pleading  is  not  required  witnesses    sworn   and  examined,   the 

in  such  cases  as  in   prosecutions  for  finding  of  the  court,  the  judgment  of 

public  ofifenses  in  the  name  of  the  state  fine  and  costs,  the  date  of  payment,  the 

by  information  or  indictment.     King-  date  of  issuing  commitment,  if  any, 

man  v.  Berry.  40  Kan.  625.  and  every  other  fact  necessary  to  show 

When  to  bo  in  Writing.  —  When  made  the  full  proceedings  in  such  case,     i 

by  the  marshal,  assistant-marshal,  or  Kan.  Gen.  Stat.  (1897),  p.  364,  §  137, 

regular  policeman,  need  not  be  in  writ-  p.  424,  §  loi,  p.  466,  g  98;  Oklahoma 

ing  if  the  defendant  be  present  in  court  Stat.  (1893),  g  609. 
and  in  custody;  but  in  every  other  case 
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unlawfully  neglects  and  refuses  to  perform  two  days'  labor,  or  any 
part  thereof,  upon  the  streets,  alleys  and  avenues  of  said  city,  and 
also  unlawfully  neglects  and  refuses  to  pay  to  the  street  commis- 
sioner of  said  city  the  sum  of  three  dollars,  or  any  part  thereof,  in 
lieu  of  said  labor,  and  has  during  all  of  the  time  since  January  1,  i^J^ 
so  neglected  and  refused  to  perform  said  labor  or  pay  said  money  in 
lieu  thereof,  although  duly  notified  in  writing  so  to  do  by  the  street 
commissioner  of  said  city;^  and  further  saith  not. 

W.  D.  Shalicross, 
Sworn  to  before  me,  and  subscribed  in  my  presence,  this  SOth  day 
oi  December^  iS8j^ 

M,  L.  Hacker^  Police  Judge.* 

Form  No.  6730. 

(Precedent  in  Smith  v,  Emporia,  27  Kan.  529.)* 

ISJStyofz^^'  [*     ^^ior^  James  R.  Barnes,  PoMce  Judge  of  said 

City  of  Emporia,  )  ^' 

City  of  Emporia^  plaintiff, 

V. 

F,  E.  Smkh,  defendant. 

T,  Johnson^  being  first  duly  sworn,  upon  oath  says,  that  the  city  of 

Emporia  is  a  city  of  the  second  class,  duly  organized  under  and  by 

virtue  of  the  laws  of  the  state  of  Kansas-,  that  upon  the  4ih  day  of 

August^  1S8I,  within  the  corporate  limits  of   said  city,  one  E.  K 

1.  Oharglng  Part.  —  See  supra,   note  in  a  police  court  see  Junction  City  v. 

I,  p.  932.  Keefife,  40  Kan.  276. 

In  Kingman  v.  Berry,  40  Kan.  625,  S.  When  the  Jurat  to  a  complaint  was 

the  complaint  before  a  police  judge,  signed  by  the  police  judge  without  the 

omitting  the  formal  parts,  was  as  fol-  name  of  his  office  appearing,  the  error 

lows:     '*/•  ^-  Pittijohn,    being    duly  did   not   invalidate    the  complaint,   it 

sworn,  states  on  oath,  that  George  F,  appearing,  on    appeal,  from   the    face 

Berry,    within    the  city  of  Kinfrman,  of  the  transcript  that  the  person  who 

county  of  Kingman,  state  of  Kansas,  signed  the  jurat  was  actually  the  police 

did  on  the  thirteenth  day  oi January,  judge.     Kingman   v.   Berry,  40  Kan. 

iS<$y,    unlawfully   keep  and   maintain  625. 

certain   barrels  of  oil   on  Avenue  A,  8.  This   complaint  was  in  violation 

near  the  corner  of  Maine  street,  North,  of  a   certain   ordinance,   and   was   for 

the  same  not  being  within  three  feet  of  breaking  open  the  inclosure  established 

his  said  store  building,  being  used  by  by  the  city  as  a  pound,  and  unlawfully 

him  as  a  general  store;  contrary  to  the  taking  and  driving  therefrom  animals 

ordinances  of  the  city  of  Kingman  in  therein    impounded.      The    complaint 

such  cases  made  and  provided."     This  was  held   to  be  sufficient.      Smith  v, 

complaint    was    upheld    as  sufficient,  Emporia,  27  Kan.  528.     Consult  anno- 

though    criticised    for    not    being    as  tations  to  Form  No.  6729,  supra, 

formal,  full  and  precise  in  its  allega-  4.  Statement  of  Yentte.  —  A  complaint 

tions  as  it  should   have  been.     It  did  in  a  police  court  of  a  city  of  the  second 

not   follow   the   language  of  the  ordi-  class  for  violation  of  one  of   the  city 

nance.    As  to  its  formal  parts,  however,  ordinances  sufficiently   sets   forth   the 

there  were  no  defects  except  that  the  venue  where,  in  the  caption,  the  state, 

police  judge  before  whom  the  complaint  county  and    city  are  named,  and  the 

was  sworn  signed  the  jurat  attached  to  complaint,  in  the'  body  thereof,  states 

the    same    without    including    in    the  the  name  of  the  city,  and  alleges  that 

signature  the  name  of  his  office.    King-  said  city  is  a  city  of  the  second  class, 

man  v.  Berry,  40  Kan.  625.  organized  under  and  by  virtue  of  the 

For  another  precedent  of  complaint  laws  of  the  state,  and  that  the  defend- 
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Smithy  above  named,  defendant,  then  and  there  being,  did  break  open 
the  inclosure  established  by  said  city  as  the  city  pound,  and  did  take 
and  drive  therefrom  animals  therein  lawfully  impounded,  without 
first  paying  the  lawful  officers*  fees  for  the  same;  all  contrary  to  an 
ordinance  of  said  city  in  such  cases  made  and  provided. 

T,  Johnson. 
Sworn  to  and  subscribed  before  me,  by  T,  Johnson^  this  6th  day 
of  August,  iSSL 

James  R,  Barnes,  Police  Judge. 


State  of  Michigan,  ^ 

99* 


Form  No.  6732. 

(Precedent  in  People  v,  Bechtel,  80  Mich.  6a6.)' 

County  of  Bay.        \ 

The  complaint  and  examination  on  oath  in  writing,  of  Samuel  M. 
Catlin,  taken  and  made  before  me,  Daniel  Mangan,  police  justice  of 
the  city  of  Bay  City,  in  said  county,  upon  September  11,  a.  d.  i&^P, 
who,  being  duly  sworn,  says  that  heretofore,  to  wit,  on  December  6, 
A.  D.  iS89,  at  the  city  and  in  the  county  aforesaid,  Fred Bechtel  [was 
then  and  there  engaged  in  the  business  of  selling  and  offering  for 
sale  spirituous  and  intoxicating  liquors,  and  malt,  brewed,  and  fer- 
mented liquors  at  retail,  and,  being  so  engaged  in  said  business,  he, 
the  said  Fred  Bechtel,  did  then  and  there,  on  said  December  6,  iS89, 
unlawfully  offer  for  sale  spirituous  and  intoxicating  liquors,  and  did 
then  and  there  unlawfully  give  and  furnish  spirituous  and  intoxicating 
liquors,  to  wit,  whiskey,  to  one  Feter  Tierney,  he,  the  said  Fred 
Bechtel,  not  having  then  and  there  paid  to  the  county  treasurer  of 
said  county  the  tax  required  by  law  for  selling  and  offering  for  sale 
spirituous  and  intoxicating,  and  malt,  brewed,  and  fermented  liquors, 
and  he,  the  said  Fred  Bechtel,  not  being  then  and  there  a  druggist, 
nor  any  person  whose  business  consists,  in  whole  or  in  part,  of  the 
sale  of  drugs  and  medicines,  and  the  liquors  so  sold  and  given  and 
furnished  as  aforesaid  not  being  then  and  there  proprietary  patent 
medicine.]*  All  of  which  complainant  has  good  reason  to  suspect, 
and  does  suspect,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  State  of  Michigan ;  wherefore  the  said  Catlin  prays  that  the 
said  Bechtel  may  be  apprehended  and  held  to  answer  this  com- 
plaint, and  further  dealt  with  in  relation  to  the  same  as  law  and  jus- 
tice may  require. 

Sam'l  M.  Catlin. 

Taken,  subscribed,  and  sworn  to  before  me  the  day  and  year  first 
above  written. 

Daniel  Mangan,  Police  Justice. 

ant,  upon  a  day  therein  named,  did,  For  the  formal  parti  of  affidavits,  gen- 

within  the  corporate  limits  of  said  city  erally,   consult  the  title    Affidavits, 

then   and    there    being,    commit    the  vol.  i,  p.  548. 

ofifense  charged.     Smith  v.   Emporia,  Feed  not  bo  Badnood  to  Writing.-^  Peo- 

27  Kan.  528.  pie  v.  Bechtel,  80  Mich.  623. 

1.  A  conviction  under  this  complaint  S.  Charging  Fart.  —  See  supra^   note 

was  affirmed  on   appeal.      People    v.  i,  p.  932. 
Bechtel,  80  Mich.  623. 
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Form  No.  6732. > 

(Sanb.  &  B.  Anno.  StaL  (1889),  p.  564,  g  69). 

Sy*o?SS  f  «^    1°  ^^«  I-^""  Court  of  said  city. 

Richard  Roe  complains  on  oath  to  the  police  court  of  the  city  of 
Milwaukee  that  John  Doe  did,  as  the  deponent  verily  believes,  on  or 
about  the  second  day  of  March^  a.  d.  iW8^  at  said  city,  violate  an 
ordinance  of  said  city,  to  vr\t^(JIere  insert  the  title  and  date  of  the 
ordinance y  or  the  chapter  and  section  of  the  general  ordinance)^  in  that 
he  did  then  and  there,  contrary  to  said  ordinance  {Here  insert  the  act 
or  omission  complained  of) ;  *  Wherefore  the  complainant  prays  that 
said  John  Doe  be  arrested  and  dealt  with  according  to  law. 

Richard  Roe^  Complainant 

Subscribed  and  sworn  to  before  me  Xh\%  fifth  day  of  Marchy  a.  d. 
i%98. 

Peter  Johnson^  Judge  (or  Clerk), 

g.  Probate  Court 

Form  No.  6733.' 
In  the  Probate  Court  of  Shoshone  County,  State  of  Idaho. 

State  of  IdahOy  plaintiff,  \ 

against  v  Complaint  —  Criminal. 

John  Doey  defendant.    ) 

Personally  appeared  before  me  this  fifth  day  of  March^  i85^, 
Richard  Roe^  of  Murray y  in  the  county  of  Shoshaney  who  being  duly 
sworn,  complains  and  says : 

Thatyi?^^  DoCy  of  Murray y  on  the  second  day  of  Marchy  iSQS,  at 
Murrayy  in  the  county  of  ShoshonCy  and  state  of  IdahOy  did  {Here 
stcUe  offense  charged  and  the  f  cuts  constituting  the  same).^  All  of  which 
is  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  state  of  Idaho, 

Said  complainant  therefore  prays  that  a  warrant  may  be  issued  for 
the  arrest  of  said  John  DoCy  and  that  he  may  be  dealt  with  according 
to  law. 

Richard  Roe, 

Subscribed  and  sworn  to  before  me  this  fifth  day  of  Marchy  iS98. 

John  Pomeroyy  Probate  Judge, 

1.  Wisconsin,  —  Sanb.    &    B.    Anno.  S.  Idaho,  —  Rev.  Stat  (1887),  §  828a 
Stat.  (1889),  §p25>t//j^^.  See  also  jsf/ra.  See  also  st^ra^  Form   No.  6673.  and 
Form  No.  6706.  and  notes.   Consult  also  notes    thereto.     Consult    also   list   of 
list  of  statutes  cited  supra,  note  4,  p.  statutes  cited  supra^  note  4,  p.  ^73. 
973.  For  this  formal  parti  of  affidavits,  gen- 

For  thA  formal  parti  of  affidavits,  gen-  erally,  consult   the   tide  Affidavits, 

eraliy,  consult  the    tide  Affidavits,  vol.  i,  p.  548. 
vol.  I,  p.  548.  4L  Charging   P»rt  —  See  supr^^  note 

2.  Charging  Plvt  —  See  supra^  note  i,  p.  932. 
x>  p.  932. 
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CRIMINAL  CONVERSATION. 

By  Francis  X.  Hknnessy. 

I.  COMPLAINT,  DECLARATION  OR  PETITION,  985. 

IL  ANSWER  OR  PLEA,  989. 
1.    General  Denial y  989. 
».  Accord  and  Satisfaction^  990. 

CROSS-REFERENCES. 

For  Forms  in  other  Actions  of  similar  character^  see  the  titles  ALIEN^ 
ATION  OF  AFFECTIONS,  vol.  i,  p.  684;  SEDUCTION, 

For  matters  of  Pleading  and  Practice^  consult  the  title  CRIMINAL 
CONVERSATION,  S  ENCYCLOPiEDiA  of  Pleading  and 
Practice,  p.  616. 

L  COMPLAINT,  DECLARATION  OR  PETITION.^ 

1.  Baqnisltas  of  Complaint  or  Bedara-  Scienter,  —  It  need  not  be  alleged  that 
tion — Generally,  —  For  the  formal  parts  the  defendant  knew  of  the  marriage 
of  the  complaint,  petition  or  deciara-  relation.  Wales  v.  Miner,  89  Ind.  118. 
tion  in  a  particular  jurisdiction  consult  Place  is  not  of  the  essence  of  the  ac- 
the  titles  Complaints,  vol.  4,  p.  1019,  tion  and  need  not  be  alleged,  and  if  al- 
and Declarations.  leged,  the  averment  is  treated  as  formal 

Marriage    Relation,  —  The    relation-  merely   and  it   need    not  be    proved, 

ship  of  husband  and  wife  between  the  Lon^  v.  Booe,  106  Ala.  570. 

plaintiff  and  seduced    spouse  at    the  Time,  —  The  complaint  may,   as  in 

time  of  the  criminal  conversation  must  actions  of  trespass,  lay  the  time  of  the 

be  distinctly  averred.    Keppler  v.  Elser,  alleged  wrongful  acts  with  a  continu- 

23  111.  App.  643;  Kibby  v,   Rucker,  i  ando^  and  the  evidence  may  be  directed 

A.  K.  Marsh.  (Ky.)  391;  Perry  v.  Love-  to  any  time  within  that  covered  by  the 

joy,  49  Mich.   529;  Hutchins  v.  Kim-  complaint.    Lemmon  v,  Moore,  94  Ind. 

mell,  31  Mich.  126;  Dann  v.  Kingdom,  40;  and  see  also  Yatterz/.  Miller,  61  Vt. 

I  Thomp.  &  C.  (N.  Y.)  492;  Morris  v.  147;  Johnston  v.  Disbrow,  47  Mich.  59. 

Miller,  4   Burr.    2057;   Catherwood  v.  But  it  seems  that  when  time  and  place 

Caslon,  13  M.  &  W.  261.  are  not  alleged  with  particularity  it  is 

It  is  a  sufficient  allegation  of  mar-  in  the  discretion  of  the  court  to  order  a 

riage  in  a  complaint  for  criminal  con-  bill  of  particulars.     Shaffer  v.  Holm, 

versation   with    the   plaintiff's  wife  to  28  Hun  (N.  Y.)  264:  Tilton  v,  Beecher, 

aver    that    at  the    time  she   was  de-  59  N.  Y.  176.     In  the  latter  case  it  was 

bauched  she  was  his  wife.     Hauck  v,  held  that  plaintiff's  affidavit  was  sub- 

Grautham,  22  Ind.  53.  stantially  equivalent  to  a  bill  of  particu- 

Criminal  Intercourse,  —  The  criminal  lars,  as  it  contained  everything  which 

intercourse     must     be     substantially  a  defendant  could  properly  seek  to  learn 

averred.     Perry  v,  Lovejoy,  49  Mich,  by  means  of  a  bill.     The  affidavit  was 

529.  as  follows: 

Means,  — The  means  by  which  the  In-  "  City  of  Brooklyn,  Kings  County,  ss. 
tercourse  was  effected  need  not  be  al-  Theodore  Triton,  '  the  above  named 
leged,  as  the  means  is  but  an  incident  plaintiff,  being  duly  sworn,  deposes: 
to  increase  or  mitigate  the  damages.  That  the  sum  total  of  the  knowledge 
Bedan  v.  Turney,  99  Cal.  649;  Wales  v,  possessed  by  him  of  the  sexual  inter- 
Miner,  89  Ind.  X18.  course   between  Henry  Ward  Beecher- 
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and  Elizabeth  R.  Tilton^  and  of  the  times  mitted  various  acts  of  adultery  by  the 

and  places  thereof,  consists  as  follows:  said  defendant  with  the  said  wife  of 

First:  Confessions  of  the  said  sex-  this  deponent  between  the  said  loth  of 

ual  intercourse  made  by  Henry  Ward  October ^   iSdS^  and  the  spring  of  1870. 

BeeckerxoFrancisD,  Moulton^EmmaR,  but  did  not   particularize   anytime  or 

Moulton  and  Theodore  Tilton^  and  others,  place  otherwise  than  as  above  stated. 

Second:  Confessions  of  the  said  sex-  That  this  deponent  does  not  expect 
ual  intercourse  made  by  Elizabeth  R,  to  be  able  on  the  trial  of  this  action  to 
Tilton  to  Emma  R.  Moulton^  Martha  B.  prove  by  any  eye-witness  any  such 
Bradshawy Florence  T^lton^Theodore  Til'  intercourse,  or  to  prove  any  definite 
ton,  and  others.  time  or  place  when  or  where  such  inter- 
Third:  Written  and  printed  papers,  course  occurred,  except  by  the  confes- 
documents  and  letters  by  Henry  Ward  sions  aforesaid,  and  that  the  only  proof 
Beecher,  of  the  adultery  charged   by  the  com- 

Fourth:  Written  and  printed  papers,  plainant  within  the  control  or  knowl- 

documents  and  letters  by  ElizcUfcth  R.  edge    of  this   deponent,   or   which  he 

Tilton.  expects  to  be  able  to  ofifer  upon  the  said 

Fifth:  Written  and   printed   papers,  trial,  are  as  above  set  forth;  and  this 

documents  and  letters  by  other  persons,  deponent    is    unable    to    furnish    any 

Sixth:  Acts,  declarations  and  con-  further  or  other  statement  *  of  the  par- 
duct  by  said  Henry  Ward  Beecher  and  ticular  times  or  places  at  which  he  ex- 
said  E,  R.  Tilton^  respectively,  tending  pects  or  intends  to  prove  that  any  such 
to  prove  such  sexual  intercourse,  with-  acts  of  adultery  or  criminal  intercourse 
out  locating  it  in  any  time  or  place.  took  place  between  the  defendant  and 

Seventh:  And  various  circumstances  the  wife  of  the  plaintifif,'  than  is  above 

not  amounting  to  direct  proof,  derived  given. 

from  the  acts,  oral  declarations,  and  And  this  deponent  respectfully  says 

written  papers  and  documents  of  the  than  any  order  for  particulars  as  prayed 

said  Henry  Ward  Beecher  and  of  other  by  this    motion   which   shall   preclude 

persons,   communicated   to    him,   and  this  deponent  from   maintaining  this 

admissible  against  him.  action  by  proof  of  confessions,  acts  and 

And  the  deponent  further  says  that  declarations,  and  other  testimony  tend- 
the  aforesaid  confessions,  made  to  ing  to  prove  the  adultery  named  in  the 
others  than  this  deponent,  did  not,  to  complaint,  although  such  evidence  may 
this  deponent's  knowledge,  nor  did  any  not  the  time  and  place  of  its  commis- 
or  either  of  them,  specify  any  time  sion,  would  deprive  this  deponent  of 
when  or  place  where  any  sexual  inter-  material  testimony,  and,  as  he  is  ad- 
course  between  the  said  defendant  and  vised  by  his  counsel,  and  believes, 
the  wife  of  this  plaintifif  occurred.  would  injuriously  and  unjustly  restrict 

Th^t  the  confession  so  made  to  this  his  legal  rights,  and  he  therefore  re- 
defendant  named  but  two  specific  oc-  spectfuUy  prays  and  insists,  in  case  this 
casions  and  but  two  places  when  and  court  should  grant  any  order  for  par- 
where  such  intercourse  was  had,  name-  ticulars,  that  a  clause  may  be  inserted 
ly,  the  one  at  the  house  of  said  defend-  therein  to  the  following  effect,  viz: 
ant,  in  the  city  of  Brooklyn^  on  the  loth  But  this  order  is  not  to  be  so  construed 
day  of  October^  1S6S,  and  the  other  at  or  applied  as  to  prohibit  the  plaintiff  on 
the  house  of  this  plaintifif  on  the  /7M  the  trial  of  this  action  from  introducing 
day  of  October,  1%6S.  evidence  of  confessions,  acts,  declara- 

But  this  deponent  is  not  absolutely  tions,   writings  and  documents  which 

certain  that  the  above  are  the  precise  may  be  admissible  under  the  general 

dates  given  by  said  confessions,  but  is  rules  of  evidence  as  if  this  order  had 

positive  that  they  were  about  and  very  not   been  made,  and  which  do  not  in 

near  to  those  two  days.  terms  refer  to  any  particular  act  or  lime 

Nor  is  this  deponent  positive  that  the  of    adultery,    but    proving     by    such 

places  assigned  to  these  dates  were  as  evidence    the    adulterous    intercourse 

above  staled,  it  being  possible  that  the  charged    in     the    complaint,  although 

intercourse  stated  above  as  occurring  it  may  not  thereby  appear  to  have  been 

on    the   loth    October,  iS6S,    may  have  committed  on  any  particular  day  or  at 

been  at  the  house  of  this  deponent,  and  any  particular  place, 

that  on   the  /7M  October,   iS6^,  at  the  Theodore  Tilton, 

house  of  the  defendant.  Sworn  to  before  me  this  /oth  day  of 

And  this  deponent  further  says  that  Dec,  1^74. 

the  confessions  so  made   to   him  ad-  Geo.  W,  Roderick,  Notary  Public." 
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Form  No.  6734. 

(9  Wentw.  PI.  13.)* 

In  the  Kin^s  Bench, 

Trtn.  Term,  5i  Geo.  HI. 

London^  to  wit.  Isaac  Loringy  late  of  the  parish  of  St,  Paul,  Coveni 
Garden,  was  attached  to  answer  Israel  Harkness  in  a  plea,  wherefore 
with  force  and  arms  he  made  an  assault  upon  Ellen  Harkness  the 
wife  of  the  said  plaintiff,  at  London  aforesaid,  to  wit,  in  the  parish  of 
St.  Paul,  Covent  Garden,  and  did  ravish,  lye  with,  debauch,  and  car- 
nally know  the  said  Ellen  Harkness,  whereby  the  said  plaintiff  lost  and 
was  deprived  of  the  comfort,  fellowship,  and  society  of  his  said  wife, 
and  other  wrongs  to  the  said  plaintiff  then  and  there  did  to  the  great 
damage  of  the  said  plaintiff,  and  against  the  peace  of  our  lord  the 
now  king,  whereupon  the  said  plaintiff,  by  Jeremiah  Mason  his  attor- 
ney, complains,  for  that  the  said  defendant  on  the  tenth  day  of  June, 
A.  D.  1799^  and  on  divers  other  days  and  times,  between  that  day  and 
the  day  of  suing  out  the  original  writ  of  the  said  plaintiff,  with  force 
and  arms  at  the  parish  of  St.  Paul,  Covent  Garden,  in  London  aforesaid 
made  an  assault  on  the  said  Ellen  Harkness  the  wife  of  the  said 
plaintiff,  and  at  those  several  days  and  times  did  debauch  and  car- 
nally know  the  said  Ellen  Harkness,  whereby  the  said  plaintiff  lost 
and  was  deprived  of  the  comfort,  fellowship  and  society  of  his  said 
wife  for  all  the  time  aforesaid,  and  other  wrongs  to  the  said  plaintiff 
then  and  there  did,  to  the  great  damage  of  the  said  plaintiff  and 
against  the  peace  of  our  lord  the  now  king,  whereupon  the  said 
plaintiff  saith  that  he  is  injured  and  hath  sustained  damage  to  the 
value  of  one  thousand  ]^\xTiils',  and  therefore  he  brings  his  suit,  etc. 

Form  No.  6735. 

(Conn.  Prac.  Act,  p.  75,  No.  no.)' 
{Commencement  of  writ  as  in  Form  No.  5912.) 

1.  Preoodoitf.  —  In   2  Humph.    Prec.  there  alienated  and  destroyed,  and  also, 

780,  the  declaration,   omitting   formal  by  means  of  the  premises,  he  the  said 

parts,  is  as  follows:  Alfred    Brown    had     thence    hitherto 

*'For  that  whereas  the  said  Charles  wholly  lost  and  been  deprived  of  the 

Davis^     contriving,    and    wrongfully,  comfort,    fellowship,   society,  aid  and 

wickedly  and  unjustly  intending  to  in-  assistance    of    the    said   Ellen   Brown 

jure  the  said  Alfred  Brown ^  and  to  de-  his  said  wife,  in  his  domestic  affairs, 

prive  him»  of  the  comfort,  fellowship,  which  he  the  ^2X6,  Alfred  Brown  ^Mx\vi% 

society,   aid  and    assistance  of  Ellen  all  that  time  ought  to  have  had,  and 

Brown^  the  wife  of  him  the  said  Alfred  otherwise  might  and  would  have  had, 

Brown^  and  to  alienate  and  destroy  her  to  wit,  at,  etc.^* 

affections    for    him,    the    said  Alfred  For  other  precedents  see  Tillingh. 

Brown  heretofore,  to  wit:  on,  etc.^  and  Forms,  p.  415;  i  Saunds.  PI.  395. 

divers  other  days  and  times  between  2.  Florida. —  In  Fla.  Rev.  Stat.  (1892), 

that  day  and  the  day  of  exhibiting  this  §  T058,  subs.  24,  the  declaration,  omit- 

bill,  at,  ^/r.,  wrongfully,  wickedly,  and  ting  the   formal   parts,  is  as   follows: 

unjustly  debauched  and  carnally  knew  *'That  the  defendant  debauched  and 

the  said  Ellen  Brown  then  and  there,  carnally  knew  the  plaintiff's  wife." 

and  still  being  the  wife  of  him  the  said  Maryland.  —  In  Md.  Pub.  Gen.  Laws 

Alfred  Brown,  and  thereby  the  affcc-  (1888),  p.  1103,  §  30,  the  same  form  is 

tion   of  the  said  Ellen  Brown  for  him  given, 
the  ssi,id  Alfred  Brown  was  then   and 
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1.  Jane  SHUs  is,  and  for  more  than  five  years  last  past  has  been, 
the  wife  of  the  plaintiff. 

2.  The  defendant,  on  March  llthy  1^18^  and  on  divers  other  days 
since  that  date,  seduced  and  carnally  knew  said  Jane  Stties, 

3.  In  consequence  of  said  seduction,  the  plaintiff  has  lost  the 
affection  of  said  Jane  Stiles,  and  has  been  deprived  of  her  society, 
and  assistance,  which  he  otherwise  would  have  had,  and  has  suffered 
great  distress  of  body  and  mind. 

The  plaintiff  claims  %10,000  damages. 
(Conclusion  as  in  Form  No,  69 IB.) 

Form  No.  6736. 

(Precedent  in  Wales  v.  Miner,  89  Ind.  xiQ.)" 

[State  of  Indiana^  \  Union  Circuit  Court, 

Union  County.      J     '    October  Term,  i8^i. 

John  Miner ^  plaintiff, 

against 

James  Wales^  defendant. 

John  Miner ^  plaintiff,  complains  of  James  Wales^  defendant,  and 
says]*  that  Eglantine  Miner  was  on  the  18th  day  of  October,  1S8I,  the 
lawful  wife  of  the  plaintiff,  and  had  been  for  a  long  time  previous 
thereto,  and  was  at  the  time  hereinafter  mentioned;  that  the  defend- 
ant contriving  and  wrongfully  and  maliciously  intending  to  injure  the 
plaintiff,  and  to  deprive  the  plaintiff  of  the  comfort,  fellowship  and 
assistance  of  his  said  wife.  Eglantine  Miner ,  and  to  alienate  and 
destroy  her  affections  for  him,  the  defendant,  on  the  i^/day  of  Janu- 
ary^  i87^,  and  on  every  day  since,  until  the  18th  day  of  October,  iS81, 
at  the  county  of  Union  and  State  of  Indiana,  wrongfully  and  wickedly 
persuaded,  seduced,  debauched,  and  carnally  knew  the  said  Eglantine 
Miner,  the  then  wife  of  plaintiff,  who  was  his  said  wife  at,  between 
and  upon  all  the  time  between  the  said  1st  day  oi  January,  i87£,  and 
the  18th  day  of  October,  1S8I;  and  thereby  did  seduce  her  affections, 
the  said  Eglantine  Miner,  and  alienate  from  him  the  said  plain  tiff, 
and  that  thereby  her  affections  were  then  and  there  alienated  and 
destroyed.  That  by  means  of  the  premises  the  plaintiff  from  that 
time  to  the  said  18th  day  of  October,  1S8I,  has  been  wholly  deprived 
of  the  comfort,  fellowship,  society,  aid  and  assistance  of  the  said 
Eglantine  Miner,  his  then  wife,  in  his  domestic  affairs,  which  during 
all  that  time  he  ought  and  would  otherwise  have  had,  to  his  damage 

1.  This  form  is  the  first  paragraph  of  injuries  that  may  result.     It  is  in  no 

plaintiffs  complaint.     It  was  held   no  case  necessary  that  before  the  action 

objection  to  this  paragraph  that  it  does  will  lie  the  guilty  man  must  be  charged 

not  aver  that  when  the  alleged  seduc-  in   the  complaint  with  having  at  the 

tion  occurred  the  defendant  knew  that  time  of  the  seduction  actual  nodce  or 

Eglantine  Miner  was  the  wife  of  the  knowledge  of  the  domestic  relations  of 

plaintiff.     When  a  man  engages  in  the  the  seduced. 

practice  of  illicit  intercourse  with  a  wo-  S.  The  words  and  figures  enclosed 

man,  he  is  bound  to  take  notice  of  her  by  [  ]  will  not  be  found  in  the  reported 

domestic  relations  and  takes  the  haz-  case,  but  have  been  added  to  render  the 

ard  of  being  held  responsible  for  any  form  complete. 

988  Volume  5. 


.6787.  CRIMINAL  CONVERSATION.  6788. 

%15fi00y  for  which  sum  he  sues  and  demands  judgment,  and  for  gen« 
eral  relief. 

[-/•  ^*  Connaway^ 
T,  D.  EvanSy 

Plaintiff's  Attorneys.]^ 

Form  No.  6737. 

Supreme  Court,  Suffolk  County. 

John  Doe^  plaintiflF, 
against 
Richard  Roe^  defendant. 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  Jane  Doe  is,  and  at  the  times^  hereinafter  mentioned 
was,  the  wife  of  this  plaintiff.  That  on  the  first  day  of  May^  i8P7, 
while  the  plaintiff  and  S2d6.  Ja?ie  Doe 'vrttt  living  happily  together 
as  man  and  wife,  the  defendant  wrongfully  contriving  and  intending 
to  injure  the  plaintiff,  and  to  defraud  him  of  the  affection  and  society 
of  hi«  said  wife,  Jane  Doe,  at  the  village  of  Northport  in  said  county, 
wickedly,  wilfully  and  maliciously  debauched  and  carnally  knew  the 
said  y^fw^  Z?^^  without  the  privity  or  consent  of  this  plaintiff.  That 
by  reason  of  the  premises,  the  plaintiff  was  deprived  of  the  comfort, 
society,  aid  and  assistance  which  he  otherwise  would  have  had  from 
the  said  Jane  Doe^  and  has  suffered  great  distress  of  body  and  mind, 
to  his  damage  five  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  said  defendant  for 
said  sum  of  five  thousand  dollars  and  all  costs  and  expenses  of  this 
action. 

Jeremiah  Mason^  Plaintiff's  Attorney. 

IL  ANSWER  OR  FLEA.^ 

1.  General  Denial. 

1.  The  words  enclosed  by  [  ]  will  her,  and  finaUy  had  put  her  away  from 
not  be  found  in  the  reportecl  case,  but  him  by  force  and  threatened  to  put 
have  been  added  to  render  the  form  her  to  death  if  ever  she  returned  to 
complete.  him,  so  that  she  was  in  danger  of  her 

2.  For  the  formal  parts  of  an  answer  life  and  did  live  apart  from  him  per- 
or  plea  in  a  particular  jurisdiction  con-  manently. 

suit  the  titles  Answers  in  Code  Plead-        Secondly,  that  long  before  the  com- 

ING,  vol.  I,  p.  799,  and  Pleas.  mitting  of  the  said  pretended  trespass, 

PlaintiiPs  MiBoondiiot.  —  In  Patterson  the  plaintilf's  wife  had,   while   living 

V.  McGregor,  28  U.  C   Q.  6.  280,  the  separate  from  him  as  aforesaid,  on  ac- 

foUowing  pleas  were  held  a  good  de-  count  of   the  plaintiff's  adultery  and 

fense:  cruelty  aforesaid,  applied  for  and  ob- 

I.  That  long  before  the  committing  tained  an  order  for  protection,  accord- 

of  the  pretended  trespass  in  the  declara-  ing  to  the  statute  in  such  case  made 

tion  set  forth,  the  plaintiff   had   been  and   provided,  after  the  plaintiff  had 

Cilty  of   adultery   with  one  Isabella  received  due  notice  of  the  application 

we,  on   whom   he  had    begotten   a  therefor,  which  order  was  duly  regis- 

child  now  living  with  the  plaintiff,  and  tered,  and  has  ever  since  been  and  now 

had  continually  treated  his  wife  with  is  in  full  force  and  effect,  by  reason 

intolerable  cruelty,  and  had  frequently  whereof  the  plaintiff  lost  all  claim  to 

used  severe  personal  violence  toward  the  comfort  and  society  of  his  wife. 
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Pom  No.  673S.I 

Supreme  Court. 

Peter  Smith,  plaintiff. 

against 

John  ffBrUni  defendant. 

The  defendant,  John  O 
action,  denies  each  and  every  allegation  therein,  except  the  allega- 
tion that  Mary  Smith  is  the  wife  of  the  plaintiff,  Peter  Smith,  as  the 
said  defendant  is  informed  and  believes  to  be  true. 

John  Gibney,  Defendant's  Attorney. 

Address  and  post-office  address,  Sit^  Sing,  N.  Y. 

2.  Accord  and  Satlsfaotlon. 

Form  No.  6739. 
(9  Wentw.  PI.  13.} 
In  the  Kittys  Bench. 

Trot,  Term,  61  Geo.  III. 
Richard  Roe  J 
ats.  \ 
John  Doe.  ) 
And  the  said  defendant,  by  Jeremiah  Mason  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,"  and  saith  that  he  is 
not  guilty  of  the  premises  above  laid  to  his  charge  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  him, 
and  of  this  he  puts  himself  upon  the  country,  etc.;  and  for  further 
plea  in  this  behalf,  the  said  defendant  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  comes  and  defends  the  force 
and  injury,  when,  etc,,^  and  says,  the  said  yaAw^o^  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  because  he  says 
that  after  the  said  several  times,  when,  etc.,  to  wit,  on  \\\f^  first  day 
of  August,  A.  D.  i799,  at  the  parish  of  St.  Paul,  Covent  Garden,  in 
London  aforesaid,  tt  was  mutually  agreed  by  and  between  the  said 
defendant  and  the  said  plaintiff,  that  by  way  of  atonement  and  satis- 
faction for  the  said  several  trespasses  and  all  damages  sustained  by 
the  said  plaintiff  on  occasion  thereof,  the  said  defendant  should  at  his 
own  proper  costs  and  charges  maintain  and  keep  a  certain  child  of 
him,  the  said  plaintiff,  begotten  on  the  body  of  his  said  wife;  and  the 
said  defendant  in  fact  further  says,  that  in  pursuance  of  the  said 
agreement,  he  the  said  defendant  at  his  own  proper  costs  and 
charges  hath  from  thence  hitherto  maintained  and  kept,  and  still 
— ;_.,:_^  — A  keeps  the  said  child,  to  wit,  at  the  parish  of  St.  Paul 
this  the  said  defendant  is  ready  to  verify,  wherefore 
nent  if  the  said  John  Doe  ought  to  have  or  maintain 
:tion  thereof  against  him,  etc. 

copied  from  (he  ret-     Conversation,     5     Encyclopsdis     of 
;)'Brien,  127  N.  Y.  6S4.     Pleading  and  Practice,  p.  616. 
I  be  shown  under  the        2.  S«e  vol.  a,  p.  109,  note  2. 
ee  the  title  Criuinal 
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CROSS-BILLS. 

See  the  title  BILLS  IN  EQUITY,  vol.  3,  p.  417. 


CROSS-COMPLAINTS. 
I.  IN  General,  991. 

IL  ANS¥rER  AND  CROSS-PETITION,  993. 

CROSS-REFERENCES. 

For  Forms  of  Answers,  generally,  see  the  title  ANSWERS  IN  CODE 

PLEADING,  vol.  i,  p.  799. 
For  Forms  of  Complaints,  generally,  see  the  title  COMPLAINTS,  vol. 

4,  p.  1019. 
For  Forms  of  Corresponding  Pleading  in  Equity,  see  the  title  BILLS 

IN  EQUITY,  vol.  3,  p.  468. 
For  Forms  connected  with  Set-off  and  Counterclaim,  see  the  title  SET' 

OFF  AND  COUNTERCLAIM. 
For  matters  of  Procedure,  see  the  title  CROSS-COMPLAINTS,   5 

ENCYCLOPiEDIA  OF  PLEADING  AND  PRACTICE,  p.   673. 

L  IN  GENERAL.^ 


State  of  Indiana,  \         Posey  Circuit  Court. 

9w> 


Form  No.  6740. 

Posey  County.       j  "''•     October  Term,  i8P7. 

Jane  Doe ^  plaintiff, 

against 

John  Doe,  defendant. 

1.  In  Ctoneral.  —  In  several  states  it  is  Arkansas,  -^  Sand.  &  H.  Dig.  (1894), 

provided  that  whenever  the  defendant  §  5712. 

seeks  affirmative    relief    against    any  California,  —  Code  Civ.  Proc.  (iSgy), 

party,  relating  to  or  depending  upon  the  §  442. 

contract  or  transaction  upon  which  the  Idaho.  —  Rev.  Stat.  (1887),  §  4188. 

action  is  brought,  or  affecting  the  prop-  Iowa.  —  Code  (1897),  §§  3176,  3574. 

erty  to  which   the  action   relates,   he  Utah.  —  Rev.  Stat.  (1898),  §  2974. 

may,  in  addition  to  his  answer,  file  at  And  in  Hopkins  v.  Gilman,  47  Wis. 

the  same  time,  or  by  permission  of  the  581,  quoted  in  a   note  to   Sanb.  &  B. 

court  subsequently,  a  cross-complaint.  Anno.   Stat.  Wis.  (1889),  §  2656,  it  was 

The  cross-complaint    must   be  served  said:     *'The  code  is  silent  respecting 

upon  the  parties  affected  thereby,  and  cross  bills  or  complaints.      It   neither 

such    parties    may   demur  or  answer  authorizes  nor  prohibits  the  filing  of  a 

thereto  as  to  the  original  complaint.  cross-complaint  in    a  case  wherein  a 
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The  defendant,  for  a  cross-complaint  against  the  plaintiff  herein, 
says: 

[That  defendant  and  plaintiff  were  duly  married  on  the  first  day  of 
June^  iS85j  and  lived  together  as  husband  and  wife  until  the  first  day 
of  May,  1 897;  that  plaintiff  committed  the  crime  of  adultery  with  one 
Samuel  Shorty  on  or  about  the  first  day  of  Aprils  iS97,  and  that,  as 
soon  as  defendant  discovered  that  plaintiff  had  committed  said 
offense,  he  ceased  to  cohabit  with  her.]^ 

cross-bill    formerly  would   have  been  McMillan,  87  Cal.  263;  Stratton  v.  Cali- 

proper.    Under  the  ample  provisions  of  fornia    Land,   etc.,    Co.,   86  Cal.    353; 

the  code   respecting  counterclaims,  it  Peabody  v.  Prince,  78  Cal.  511;    Harri- 

seems  a  cross  bill  or' complaint  is  no  son  v,  McCormick,  69  Cal.  618:  Coult- 

longer  necessary  or  proper  in  case  of  a  hurst  z'.  Coulthurst.sS  Cal.  239;  Brodrib 

mere  cross-demand  or  claim  for  affirma-  v.  Brodrib,  56  Cal.  566;  Kreichbaum  v. 

tive  relief,  existing  in  favor  of  one  or  Melton,  49  Cal.  55;   Collins  v.  Bartlett, 

more  defendants  against  the  plaintiff  in  44  Cal.  381;  Marriotts.  Clise,  12  Colo, 

the  action  alone,  as  in  such  case  the  de-  561;   Murray  v.  Hobson,  10  Colo.  66; 

fense  can,  and  should,  always  be  set  up  Norris  v.  Norris,  3  Ind.  App.  500;  Wood 

in  the  answer  by  way  of  counterclaim  v.   Hughes,  138  Ind.  179;    Holland  v. 

and  the  whole  matter  litigated  and  de-  Holland,   131   Ind.  196;    Kempshall   v. 

termined  in  one  action.     But  there  may  East,   127    Ind.  320;  Conger  v.  Miller, 

be  cases,  under  the  code,  in  which  a  104 Ind.  592;  Gardners.  Fisher,  87  Ind. 

cross-action    is   not  only    proper    but  375;  Masters   v.    Beckett,  83   Ind.  595; 

necessary,  in  order  to  enable  a  defend-  Shoemaker  v.  Smith,  74  Ind.  71;  Ewin^ 

ant  to  bring  his  defense  properly  before  v.   Patterson,  35    Ind.    326.      And    see 

the  court,  and  to  settle  equities  existing  Scheiffelin  v,  Weatherred,  19  Oregon 

between    him   and    his  codefendants.  172. 

Thus,  in  Thursby  v.  Mills,  i  Code  Rep.  And  it  cannot  be  helped  out  by  the 
(N.  Y.)  83,  it  was  held  that,  in  order  to  averments  of  any  of  the  other,  pleadings 
enable  a  defendant  to  obtain  an  injunc-  in  the  action.  Coulthurst  v,  Coult- 
tion,  he  must  serve  a  complaint  in  the  hurst,  58  Cal.  239;  Kreichbaum  v.  Mel- 
nature  of  a  cross-suit,  unless  where  the  ton,  49  Cal.  55;  Conger  v.  Miller,  104 
defendant's  right  to  ^n  injunction  ap-  Ind.  592;  Masters  v.  Beckett,  83  Ind. 
pears  from  the  original  complaint."  595.  Nor  by  an  agreed  statement  of 
And  that  a  cross-complaint  may  be  facts.  Collins  v.  Bartlett,  44  Cal.  381. 
used  in  Indiana,  although  the  statute  Yet  in  matters  of  mere  description  it 
contains  no  provision  relating  thereto,  may  refer  to  and  adopt  some  of  the 
see  the  cases  cited  infra,  note  i,  allegations  of  the  complaint.  Ander- 
p.  992.  son  V.  Wilson,  100  Ind.  402;  Gardner  v. 
The  chief  difference  in  the  statutes  Fisher,  87  Ind.  375;  Cookerly  v.  Dun- 
cited  above  consists  in  the  parties  can,  87  Ind.  332;  Coe  v,  Lindley,  32 
against  whom  relief  may  be  had  by  the  Iowa  437.  Thus  a  description  in  a 
cross-complaint.  Thus,  in  Utah,  relief  cross-complaint  in  an  action  to  quiet 
can  be  had  against  a  codefendant  only,  title,  designating  it  as  the  real  estate  in 
and  in  Arkansas  and  Iowa  against  any  the  complaint  mentioned,  is  sufficient, 
person  other  than  the  plaintiff.  Such  a  reference  is  not  intended  to  sup- 
Complaint  and  CroM-complaint  Distin-  ply  a  needed  statement  of  fact,  but  is 
grdshed.  —  The  only  real  difference  for  identification  only.  Cookerly  r. 
between  a  complaint  and  a  cross-com-  Duncan,  87  Ind.  332.  Nor  is  it  neces- 
plaint  is,  that  the  first  is  filed  by  the  sary  to  set  out  in  a  cross-complaint  a 
plaintiff  and  the  second  by  the  defend-  copy  of  a  written  instrument  which 
ant.  Both  contain  a  statement  of  the  forms  the  basis  of  the  original  action; 
facts,  and  each  demands  affirmative  re-  it  being  sufficient  for  the  cross-com- 
lief  upon  the  facts  stated.  Ewing  v.  plaint  to  refer  to  such  instrument. 
Patterson,  35  Ind.  326,  quoted  in  Con-  Gardner  v,  Fisher,  87  Ind.  369;  Coe  v. 
ger  V.  Miller,  104  Ind.  594.  Lindley,  32  Iowa  437. 

1.  Groimdof  Belief.  —  The  cross-com-  Where  the  defendant  has  two  sepa- 

plaint,  like  an  original  complaint,  must  rate  rights,  instead  of  setting  them  up 

state    facts    sufficient     to    entitle    the  in  the  form   of  two  cross-complaints, 

pleader  to  affirmative  relief.     Winter  v,  they  should  be  stated  separately  in  one 
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Wherefore  he  prays  judgment  that  [the  said  bonds  of  matrimony  be 
dissolved,  and  a  divorce  granted  in  favor  of  this  defendant.]^ 

Jeremiah  Mason^  Defendant's  Attorney. 

Form  No.  6741. 

(Conn.  Prac.  Act,  p.  192,  No.  335.)* 

John  Doe  1  Superior  Court, 

vs.  >  New  Haven  County, 

Richard  Roe  and  John  Fen,  \  January  Term,  i87P. 

Cross-complaint  of  John  Fen^  SLgSiinst  John  Doe  and  Richard  Roe, 

1.  After  the  defendant  Richard  Roe  made  the  note  and  mortgage  in 
the  original  complaint  described,  he  sold  and  conveyed,  by  a  proper 
deed,  his  interest  in  the  mortgaged  premises  to  this  defendant, 
John  Fen. 

2.  On  June  Isty  i87^,  when  said  note  fell  due,  and  before  the  com- 
mencement of  the  plaintiff*s  said  action,  and  after  notice  to  him  of 
said  conveyance,  this  defendant  tendered  to  the  plaintiff  the  full 
amount  due  on  said  note,  with  interest,  being  in  all  %10fi00y  in  pay- 
ment thereof,  and  the  plaintiff  refused  to  accept  the  same. 

3.  This  defendant  has  ever  since  been,  and  now  is,  ready  and 
willing  to  pay  said  sum  to  the  plaintiff,  or  into  court  for  his  use. 

This  defendant  claims  a  conveyance  to  himself  from  the  plaintiff 
of  the  mortgage  title,  on  tender  or  payment  into  court  by  this  defend- 
ant of  %10fiOO. 

By  Jeremiah  Mason^  his  attorney. 

11.  ANSWER  AND  CROSS-PETITION.^ 

cross-complaint,   to    avoid    confasion.  the  answer  it  may  be  styled  a  *'  cross- 
Van  Bibber  v.  Hilton,  84  Cal.  585.  petition." 

1.  Prayer  for  Belief.  —  The  cross-corn.  Ohio,  —  Bates*  Anno.  Stat.  (1897),  § 

plaint,  like  the  original  complaint,  must  5059. 

contain  a  prayer  for  relief.     Ringo  v.  Wyoming.  —  Rev.  Stat.  (1887),  S  2446. 

Woodruff,  43  Ark.  469;  Sylvis  v,  Sylvis,  And  see  Okla.    Stat.  (1893),  §  3972; 

II   Colo.   331.     But  ^  cross-complaint  Tucker  z/.  St.  Louis  L.  Ins.  Co.,  63  Mo. 

which  states  a  cause  of  action  in  favor  588. 

of  the  defendant  is  not  insufficient  on  In  Kentucky  it  is  provided  that  no 

demurrer  for  want  of  facts  merely  be-  pleading     except    an     answer   to    an 

cause  it  demands  more  relief  than  the  original  petition,  or  the  plaintiffs  reply 

defendant  is  entitled  to.     Markt/.  Mur-  to  such  answer,  shall  be  made  a  cross- 

phy,  76  Ind.  534.  petition,   Bullitt's  Civ.  Code  Ky.  (1895). 

d.  In  Connecticut  the  cross-complaint  §  ill.  See  also  |  96. 
differs  from  an  ordinary  complaint  in  In  Georgia  it  is  provided  that  **  A 
that  the  ordinary  complaint  is  inserted  petition  in  the  nature  of  a  cross-bill 
in  the  writ,  while  the  cross-complaint,  need  not  be  filed  in  this  state.  The  de- 
being  in  the  nature  of  an  answer,  is  not  fendant  in  every  case  may  set  up  in 
so  inserted,  but  is  filed  separately.  For  his  answer  any  matter  which,  under 
rules  relating  to  cross-complaints  in  the  English  practice,  should  be  the  sub- 
Connecticut  see  Rules  Under  Practice  ject  of  a  cross-bill,  and  may  require 
Act,  No.  5.  For  other  forms  of  cross-  therein  any  discovery  froth  the  peti- 
complaints  in  Connecticut  see  Conn,  tioner  he  may  desire.  No  supplemental 
Prac.  Act,  p.  193,  No.  336,  p.  194,  No.  petition  need  be  filed  in  this  state.  All 
337.  such  matter  shall  be  allowed  by  way 

8.  In  some  states  it  is  provided  that  of  amendment.     If    new    parties    are 

when  affirmative  relief  is  demanded  in  necessary,    by   reason   of  any   matter 
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FonnNo.  6743.' 

Sfi^Sunty'Jt' }  ^-  *«  Court ./  C^  PUas. 

John  Do€y  plaintiff,       ) 

against  >  Answer  and  Cross-petition* 

Richard  Roe ^  defendant.  ) 

The  plaintiff,  on  the  ^rx/ day  of  May^  i8P7,  for  valuable  considera* 
tion,  duly  executed  and  delivered  to  defendant  his  agreement  in 
writing  whereby,  in  consideration  of  fifty  dollars,  he  agreed  to 
convey  said  premises  to  the  defendant.  The  defendant  has  duly 
performed  all  the  conditions  of  said  agreement  on  his  part  to  be  per- 
formed, but  the  plaintiff  neglects  and  refuses  to  convey  said  premises 
to  defendant.^ 

Wherefore  defendant  prays  that  plaintiff,  in  accordance  with  said 
agreement,  be  ordered  to  convey  said  premises  to  defendant,  and 
that  he  be  forthwith  enjoined  from  prosecuting  this  suit  further.' 

Jeremiah  Mason^  Attorney  for  Defendant. 

{Verification^^ 

thus  set  up  in  the  answer,  or  by  way  of  him  it  will  be  treated  as  an  answer 

amendment,  the  court  shall  give  such  merely.     Shain  v.  Belvin,  79  Cal.  26a. 
direction  to  the  cause,  to  secure  a  hear-  -  And  see  O'Connor  v,  Frasher,  53  CaL. 

ing  to  such  parties,  as  if  a  petition  in  435. 

the  nature  of  a  cross- bill  or  supple-  But  in  Wright  v.  Anderson,  X17  Ind. 

mental  bill   had  been    filed."      3  Ga.  351.  it  was  held  that  a  pleading,  though 

Code  (1895),  g  4969.  denominated  an  answer,  will  be    re- 

The  cross-petition  in  these  states  need  garded  as  a  cross-complaint  if  facts 

not   be    joined  with   a  denial   of   the  are  alleged  therein  which  authorize  the 

allegations  of  the  petition,  but  may  con-  granting  of  affirmative  relief.     In  this 

sist  of  purely  affirmative  matter.  Brad-  case  the  second  paragraph  of  the  an- 

ford  V.  Andrews,  20  Ohio  St.  221.  swer,  which  was  regarded  by  the  court 

In  other  states  it  is  held  that  a  single  as  a  cross-complaint,   commenced   as. 

paragraph  of  the  defendant's  pleading  follows:  "  Said  defendant  for  further 

cannot  be  both  an  answer  and  a  cross-  answer  says  that,"  etc 

complaint;    and    where    it    is    treated  1.  Prsoedents.  —  For  a  good  precedent 

below  both  by  court  and  counsel  as  a  of    an  answer  and  cross-petition  see 

cross-complaint,  it  will  be  so  considered  Peter  v.  Farrel  Foundry,  etc.,  Co.,  53. 

by  the  supreme  court.     Shain  v,  Belvin,  Ohio  St.  534,  and  anU^  Form  No.  6448. 

79  Cal.  262;  Anderson  Bldg.,  etc.,  Assoc.  See  also  a  form  in  Wilson  v.  McLaugh- 

V.  Thompson,  88  Ind.  405;  Thompson  v.  lin,  11  Colo.  465. 

Toohey,  71  Ind.   296;   State  Board  of  8.  Oround  of  SoUef .  —  See  j«f/r0,  note 

Agriculture  v.  Gray,  54  Ind.  91.     And  i,  p.  992. 

that  if  a  defendant  has  a  cause  of  8.  Prayer  for  Sellef.  —  As  the  answer  is- 
cross-complaint,  and  wishes  affirma-  called  a  cross-petition  only  "when 
tive  relief,  his  pleading  should  show  affirmative  relief  is  demanded  therein," 
distinctly  that  it  was  intended  as  a  it  follows  ex  vi  termini  that  the  cross- 
cross-complaint.  If  it  commences  as  petition  must  pray  for  the  desired 
follows:  **And  for  a  further  and  sepa-  relief.  And  see  supra^  note  i, 
rate  answer  and  defense  to  said  action,  p.  993. 

defendant  avers  by  way  of  cross-com-  i.  Terlflestloii*  —  For  form  of  verifi- 

plaint,"  the  pleading  will  be  construed  cation  in  a  particular  jurisdiction  con* 

against  the  pleader,  and   as   against  suit  the  title  VxRiFiCiiTiONS. 
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See  the  title  RAILROADS. 


CRUELTY  TO  ANIMALS. 

By  John  H.  Gab&ibl  and  Jos.  R.  Long. 

L  IN  GENERAL,  995. 

IL  CRUELLY  ABANDONINO,  998. 

IIL  CRUELLY  AND  NEEDLESSLY  KILLING,  998. 

IV.  TORMENTINO  AND  TORTURING,  999. 
1.  By  Cruelly  Beatings  999. 
».  By  Inflicting  Unnecessary  Cruelty ^  iooo« 
8.  By  Mutilating  or  Wounding^  1000. 
4.   Causing  or  Permitting  Torture^  looi. 

y.  Failure  to  provide  proper  food  or  Shelter,  looa. 

1.   Generally^  1003. 

%,  Impounding  Without  Pood  and  Water ^  1003. 

8.  Exposing  Team  to  Cold  and  Stormy  Weather^  1003. 

VL  IN  TRANSPORTING,  1004. 
1.    Generally^  1004. 
%.  By  a  Common  Carrier y  ioo4« 

VIL  IN  WORKING,  1004. 

1,  Overdriving^  1004. 
8.  Overloading y  1006. 
8.    When  Uf^t  for  Labor ^  1006. 

VIII.  PIGEON  SHOOTING,  1007. 

OROSS-REFEREXOEa 

For  Forms  connected  with  Prosecutions  for  Unlawfully  Killing  and 

Maiming  Cattle^  see  the  title  CATTLE  AND  DOMESTIC 

ANIMALSy  vol.  4,  p.  376. 
For  matters  of  Procedure^  see  the  title  CRUELTY  TO  ANIMALS 

AND  CHILDRENy   5   ENCYCLOPiEDiA  of  Pleading  and 

Practice,  p.  645. 

L  IN  GENERAL.^ 

1.  BeqiikitM  of  Indietiifttiit  ^-  Gener-  and  circumstances,  when,  by  using 
ally,  —  A  charge  in  an  indictment  may  those  words,  the  act  in  which  an  of- 
be  made  in  the  words  of  the  statute,  fense  consists  is  fully,  directly  and  ex- 
without  a  particular  statement  of  facts    pressly  alleged  without  any  uncertainty 
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or  ambiguity.     State  v.   Comfort,   23  dictment  which  failed  to  allege  that  the 

Minn.  271;  State  v.  Haley«  52  Mo.  App.  killing  was  done  both  **  wilfully  "  and 

520;  Turman  v.  State,  4  Tex.  App.  586.  '*  wantonly"  was  insufficient.     State  v. 

Description  of  Animal.  — A  descrip-  Rector,  34  Tex.  565;  Branch  v.  State,  41 

don  of  the  animal  as  a  *' certain  horse"  Tex.  622.     But  under  Willson's  Crim. 

is  sufficient.     Com.  v.  McClellan,  loi  Stat.  (1889),  art.  680  (Tex.  Pen.  Code 

Mass.  34.     Or  "a  certain   animal,   to  (1895),  art.  787),  the  use  of  both  words 

wit,  a  cow."     Com.   v.  Whitman,  118  is   unnecessary,  the   language   of   the 

Mass.  458.  statute  being  **  wilfully  or  wantonly.' 

A   description  of  the  animal  as  '*  a  Rountree  v.  State,   10  Tex.  App.   no. 

certain   horse,   a  dumb  animal  under  And  an  information  charging  that  de- 

the  statute,"  is  sufficient  under  Willson's  fendant  did  **  cruelly  and  unmercifully 

Crim.  Stat.  Tex.  (18S9),  art.  680.     Ben-  beat   and    abuse*'   a   horse    need  not 

son  V.  State,  I  Tex.  App.  6.  allege   that  the   act  was  wilfully  and 

In   an   indictment  for  cruelty   to  a  wantonly   done.      Burgman   v.   State, 

mule,  under  a  statute  relating  to  cruelty  (Tex.  Crim.  App.  1896)  34  S.  W.  Rep. 

to   **  any  domestic  animal,"  it  is  un-  in. 

necessary  to  allege  that  the  mule  was  a  Duplicity —  Surplusage.  —  Where  the 
domestic  animal,  as  the  court  will  take  statute  makes  any  person  liable  to  pun- 
judicial  notice  of  that  fact.  State  v.  ishment  who  cruelly  ill-treats  an  ani- 
Gould,  26  W.  Va.  258.  mal  in  any  of  certain  ways  named,  and 

Ownership  of  Animal.  —  An  allega-  further  provides  for  the  punishment  of 
tion  as  to  the  ownership  of  the  animal  any  person  who  has  the  charge  and 
is  unnecessary.  Grise  v.  State,  37  Ark.  custody  of  the  animal  for  an  unneces- 
456;  State  V.  Bruner,  in  Ind.  98;  Com.  sary  failure  to  provide  for  its  wants,  an 
V.  Lufkin,  7  Alleii  (Mass.)  579;  Com.  indictment  joining  both  these  offenses 
V.  McClellan,  loi  Mass.  34;  Com.  v.  is  bad  for  duplicity,  but  if  the  latter 
Whitman,  118  Mass.  458;  State  v.  offense  be  insufficiently  charged,  as  on 
Brocker,  32  Tex.  611,  overruling  State  account  of  the  omission  of  an  aver- 
ts. Smith,  21  Tex.  748;  Benson  v.  State,  ment  that  the  defendant  had  charge  and 
I  Tex.  App.  6;  Turman  v.  State,  4  Tex.  custody  of  the  animal,  the  latter  alle- 
App.  586;  Darnell  v.  State,  6  Tex.  App.  gation  may  be  rejected  as  surplusage. 
482;  State  V.  Gould,  26  W.  Va.  258.  State  v.  Haskell,  76  Me.  399. 

But  where  the  ownership  is  alleged.  Where  a  complaint  charged  that  the 

it    becomes   a   matter    of    description  defendant,  at  a  time  and  place  named, 

which    must    be    proved    as    alleged.  "  with  force  and  arms  unlawfully  and 

State  V.  Bruner,  in  Ind.  98.  cruelly  did  beat  and  torture  a  certain 

Maliciously  and  Mischievously.  — In  a  horse,  of  the  property  of  him  the  said 

frosecution   under  Miss.   Code  (1871),  Edward  Bassett  dXid  on^  JCnott  P.  Mar^ 

2708  (Anno.  Code  (1892),  §  1022),  pro-  tin"  etc.,  it  was  held  that  it  did  not 

viding   that   *^any   person   who    shall  charge     two     separate     and     distinct 

maliciously,  either  out  of  a  spirit  of  re-  offenses  under  Mass.  Gen.  Stat,  (i860), 

venge  or  wanton  cruelty,  or  who  shall  c.  165,  §  41,  providing  that  **  whoever 

mischievously  kill,  maim  or  wound  or  cruelly  beats  or  tortures  any  horse  or 

injure"  any  animal,  shall  be  punished,  other   animal,   whether   belonging    to 

■etc.,  it  must  be  alleged  that  the  offense  himself  or  another,  shall  be  punished,'* 

was  committed"  maliciously  "or  * 'mis-  etc.     Com.  r.   Lufkin.  7  Allen  (Mass.) 

■chievously."     Thompson  v.  State,    51  579. 

Miss.  353.     See  also  Duncan  v.  State,  For  another  form  see  Stephens    v. 

49  Miss.  331.  State,  65  Miss.  329. 

But  an   averment  that   the  offense  For  the  formal  parts  of  an  indictment, 

was  *'  maliciously"  committed  is  suffi-  information  or  criminal  complaint  in  a 

cient,  without  adding  the  words*' out  particular  jurisdiction  consult  the  titles 

of  a  spirit  of  revenge  or  wanton  cm-  Indictments;  Informations;  Criminal 

city,"      these     words      being     merely  Complaints,  ante^  p.  930. 

descriptive  of   "maliciously."      Rem-  For  statntM  of  the  various  states  re- 

bert  v.  State,  56  Miss.  280.  lating  to  cruelty  to  animals  see  as  fol- 

Wilfully  and  Wantonly.  —  Under  the  lows: 

former  statute  of   Texas   (Pasc.    Dig.,  /i/«3awfl.  — Crim.  Code (1886),  §3872; 

art.  2345)  making  it  a  misdemeanor  to  Acts  (1894-5),  p.  697. 

"wilfully   and   wantonly    kill,    maim,  Arkansas. — Sand.  &  H.  Dig.  (1894), 

wound,"  etc.,  any  dumb  animal,  an  in-  §  1516  et  seq. 
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6748. 


Form  No.  6743.* 

State  of  Maryland^  Washington  County,  to  wit: 

The  jurors  for  the  state  of  Maryland^  for  the  body  of  Washington 
county,  upon  their  oath  do  present,  that  Caspar  Falkenham,  late  of 
Washington  cownty  aforesaid,  on  th^  fourth  day  of  October^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety^  with  force  and 
arms,  in  said  county  of  Washington^  unlawfully  and  wilfully  did  then 
and  there  engage  in  an  act  of  cruelty  to  a  certain  animal,  to  wit,  a 
horse \  contrary  to  the  form  of  the  act  of  assembly  in  such  case  made 
and  provided,  and  against  the  peace,  government  and  dignity  of  the 
state. 


California,  —  Pen.  Code  (1897),  p.  506 
€t  seq. 

Colorado,  —  Mills'  Anno.  Stat.  (1891), 

§104. 

Connecticut,  —  Gen.    StaL  (1888),   §§ 
1458.  1543. 

Delaware,  —  Rev.  Stat.  (1893),  p.  403, 
§§  1,  2. 

Florida,  —  Rev.  Stat.  (1892),  §§  2509, 
3510. 

Illinois.  —  Starr  &    C.    Anno.   Stat 
(1896),  p.  1261,  par.  122. 


Indiana,  —  Horner's    Stat.    (1896),   §    4455. 


Oregon,  —  Hill's  Anno.  Laws  (i892)» 
§g  1878-1880. 

Pennsylvania,  —  Pepp.  &  L.  Dig. 
(1894),  p.  1158,  8  148  et  seq, 

Rhode  Island,  —  Gen.  Laws  (1896),  c. 

114,  §55  I,  a. 

South  Carolina, — Crim.  Stat.  (1893), 
§  506-508. 

Tennessee,  ^Co^t  (1896),  §§  2857, 
2859. 

Texas,  —  Pen.  Code  (1895),  art.  787. 

Utah,  — Rty.  Stat.  (1898).   §§  4453, 


210Z. 

Iowa,  —  Code  (1897),  §§  4969,  4972. 

ITansas,— Gen,  Stat.  (1889),  §§  2420, 
2421,  2428. 

J^entucAy.  —  StAt,     (1894),    §§    1246, 

Maine.— Rtv.  Stat.  (1883),  c.  124,  §  29. 
Massachusetts.  —  Pub.  Stat.  (1882),  c. 

207.  §§  52,  53. 
Michigan.  —  How.  Anno.  Stat.  (1882), 

§§  939«.  9393. 
Minnesota,  —  Stat.    (1894),   §§   6792, 

6793. 


Vermont,  — SiSLi,     (1894),     §§    4993, 

4994. 

Virginia,  —Code  (1887),  §  3796. 

JVashington,  —  Pen.    Code    (1893),   § 

2321. 

West  Virginia,  —  Code  (1891),  p.  919, 

§14. 

IVtsconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §  4445. 

)Vyoming.  —  l^^%  (1895),  p.  57.  Sg 
I,  2. 

1.  This  form  is  drawn  under  Md. 
Laws  (1890),  c.  198,  §  I,  which  provides 


Mississippi.  —  Anno.  Code  (1892),  §§  that   "any   person    who  wilfully   sets 

1014-1018.  on  foot,  instigates,  engages   in,  or  in 

Missouri, — Rev.  Stat.  (1889),  ^3896,  any  ways  furthers  any  act  of  cruelty 

3897.  to  any  animal,"  etc.,  shall  be  deemed 

Montana, — Pen.  Code  (1895),  §§  1090-  guilty  of  a  misdemeanor.     The  charg- 

1093.  ing  part  of  the  indictment  is  the  same 

Nebraska,  — Com^,  Stat.  (1897),  §6718  as  that  held  sufficient  in  State  v,  Falk- 

et  seq,  enham,  73  Md.  463. 

New  Hampshire,  —  Pub.  Stat.  (1891),  For  similar  statutes,  see 

c.  267,  §  I.  Arkansas,  —  Sand.  &  H.  Dig.  (1894), 

New  fersey,^  Gen,  Stat.  (1895),  p.  34,  §  1521. 

%  17  et  seq.  Georgia.  —  3  Code  (1895),  §§  703,  705. 

New  York,  —  Pen.  Code,  §§  655,  657,  Montana.  —  Pen.  Code  (1895),  §  1090. 

659.  New  York,  —  Pen.  Code,  §  655. 

North    Carolina.  — Code    (1883),    §§  North  Carolina.— Code  {JS83),  ^  24S7, 

2482.  2484,  2486.  Tennessee,  —  Code  (1896),  g  2863. 

North  Dakota, — Rev.   Codes  (1895),  An  indictment  charging  that  the  de- 

g  7560.  fendant  did  **  cruelly  drive  and  cruelly 

Ohio,  —  Bates'  Anno.  Stat.  (1897),  §  treat"    two    bay    mares     charges    an 

6951.  offense  within  the  C7^<7r^(a  statute.    Mc- 

Oklahoma.  —  Sut.  (1893),  g  2485.  Kinne  v.  State,  81  Ga.  164. 
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IL  CRUELLY  ABANDONING. 

Form  No.  6 74 4  J 

Commomuealth  of  Massachusetts^  )  At  the  Superior  Court  begun 
County  of  Hampshire.  \     '    and    holden    at  Northampton^ 

within  and  for  the  county  of  Hampshire^  on  the  second  Monday  of 
February^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight. 

The  jurors  for  said  commonwealth  on  their  oath  present  that  J'okn 
Doe^  late  oi  Northampton^  in  the  county  of  Hampshire^  on  \h^  first  day 
of  January y  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eighty  at  Northampton  aforesaid,  in  the  county  of  Hampshire 
aforesaid,*  having  the  charge  and  custody  of  a  certain  cow,  which  by 
reason  of  a  broken  leg  was  unable  to  walk,  and  incapable  of  taking 
'  care  of  itself  or  supporting  itself  with  food,  did  then  and  there  unlaw- 
fully and  cruelly  abandon  the  said  cow,  against  the  peace  and  dignity 
of  said  commonwealth^  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

Daniel  Webster^  District  Attorney. 

in.  CRUELLT  AND  NEEDLESSLY  KlLUNO.^ 

Form  No.  6745.' 

Johnson  Circuit  Court, 
The  State  of  Arkansas  ) 

against  >•  Indictment. 

John  Doe.  ) 

1.  Massetchusetts.  — Pub.  Stat.  (1882),  A  complaint  in  the  following  words* 
c.  207,  §  53.     See  also  list  of  statutes    to  wit: 

cited  supra^  note  i.  p.  995.  **  Genesee  County,  ss. 

2.  Baquisitat  of  Indictment  —  Manner  John  Mohr^  being  duly  sworn,  says: 
of  Killing.  —  An  indictment  for  need-  That  on  the  i^th  day  of  July,  1 875,  he 
lessly  killing  an  animal  need  not  state  was  at  the  house  of  Sqtdre  Perry^  in 
the  manner  nor  the  particular  circum-  the  town  of  Darien,  in  said  county, 
stances  of  the  killing.  State  v.  Green-  and  he  saw  a  man  on  a  peddler's  cart, 
lees,  41  Ark.  353.  in  said  town,  shoot  at  a  dog  of  and 

Value  and  Ownership.  —  No   allega-  belonging  to  said  Squire  Perry,  in  said 

tions  as  to  the  value  and  ownership  of  town;  that  the  said  dog  was  hit  in  the 

the  animal  killed  are  necessary.    Grise  neck,  and  he  believes  the  said  dog  will 

V.  State,  37  Ark.  456.  die.                                          ^^ 

See  also  supra,  note  I.  p.  995.  John  X  Mohr. 

Sufficient  Indictment. —  An  indictment  mark 

charging  that  the  defendant  did'*  know-  Sworn   before   me  this  i^lh  day  of 

ingly,  wilfully,  and  needlessly  act  in  a  July,  18;^. 

cruel  manner  towards  a  certain  fowl,  A.  H.  Perry,  T.  P." 

to  wit,  a  r^tVil^^if,  by  killing  said  MiV^^,"  was  held  insufficient,  under  the  AVor 

is  sufficient  under  N.  Car.  Code  (1883),  York  statutes  making  it  a  misdemeanor 

%  2482.    State  V,  Neal,  120  N.  Car.  613.  to  **  maliciously  "  or  "  needlessly"  kiU 

Insufficient  Complaints. — A  complaint  any  animal  (Laws  (1866),  c.  682,  Laws 
charging  that  defendant  did,  at  a  cer-  (1867),  c.  375,  §  i),  to  confer  jurisdic- 
tain  time  and  place,  **  unlawfully  and  tion  upon  the  justice  to  issue  a  war- 
cruelly  shoot  and  injure  a  certain  dog,  rant  of  arrest  thereupon,  there  being 
by  then  and  there  shooting  said  dog  no  allegation  from  which  he  could  tn- 
with  leaden  shot  and  killing  him,*'  was  fer  that  the  shooting  was  malicious  or 
held  insufficient  under  Ind.  Rev.  Stat,  needless.  Warner  v.  Perry,  14  Han 
(1881),  §  2101,  the  needless  killing  being  (N.  Y.)  337. 

the  offense,  and  not  the  cruel  killing.  8.  Arkansas. —  Sand.  &H.  Dig.  (1894), 

Hunt  V,  State,  3  Ind.  App.  383.  §1516.     See  also  list  of  statutes  cited 
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The  grand  jury  oi.  Johnson  county,  in  the  name  and  by  the  authority 
of  the  state  of  Arkansas^  accuse  John  Doe  of  the  crime  of  needlessly 
killing  an  animal,  committed  as  follows,  viz. :  The  said  John  Doe^  on 
the  Jirst  day  of  Aprils  iS98y  in  the  county  aforesaid,  did  unlawfully 
and  needlessly^  kill  a  certain  hog,  against  the  peace  and  dignity  of  the 

state  of  Arkansas, 

Darnel  Webster^  Prosecuting  Attorney. 

IV»  TORMENTINO  AND  TORTURING.' 

1.  By  Cruelly  Beating. 

Form  No.  6746.' 

(jCommenctng  as  m  Form  No,  6744y  ^^^  continuing  down  to  *)  did 
then  and  there  unlawfully  and  cruelly  beat  a  certain  horse^  against 
the  peace  {concluding  as  in  Form  No.  6744)- 

jupra^    note    i,    p.   995.      The    form  prive  of  necessary  sustenance '*  a  horse 

given  in  the  text  has  been  held  sufficient  belonging    to    himself,    was    held    to 

in  Grise  v.  State,  37  Ark.  456;  State  v.  charge  but  one  offense.     State  v,  Has- 

Greenlees,  41  Ark.  353.  kell,  76  Me.  399. 

1.  For  the  word  "needlessly"  sub-  8.  Massachusetts. —  Pub.  Stat.  (1882), 
stitute  "  cruelly "  where  the  statute  em-  c.  207,  g  53.  See  also  list  of  statutes 
ploys  the  latter  word.  cited    supra^    note     i,    p.    995.      The 

2.  Baqniiitat  of  IndiotmiSnt  —  Genera  charging  part  of  this  form  is  taken 
ally.  —  Consult  note  i,  p-995,  J«^''a.  from  Com.  v.  McClellan,  loi  Mass.  34. 

Specific  Acts  of  Torture.  —  In  charg-  Th«  intent  with  which  the  cruel  beat- 
ing the  offense  of  torturing  an  animal,  ing  was  done  is  immaterial  and  need 
the  method  of  torture,  as  well  as  the  not  be  alleged.  State  v.  Hackfath,  ao 
effect  produced,  must  be  stated.    Avery  Mo.  App.  614. 

V.   People,    II   111.  App.    332;  State  v,  Own«zihip.  —  A  complaint  under  the 

Bruner,  11 1  Ind.  98;  State  v.  Pugh,  15  Massachusetts  statute  charging  that  the 

Mo.  509;  State  v.  Watkins,  loi  N.  Car.  defendant  at  a  time  and  place  named, 

702.  **  having  the  charge  or  custody  of  an- 

Thus  an  indictment  charging  that  other  certain  animal,  to  wit,  a  cow^  did 

the  defendant    did    '*  knowingly   and  then  and  there  cruelly  torture  and  tor- 

wilfully  and   unlawfully  torture,  tor-  ment  said  cow^  by  then  and  there  cruelly 

ment  and  act  in  a  cruel  manner  to-  beating,  bruising  and  wounding  said 

wards  a  certain  animal,  to  wit,  a  hog^  cow^^  was  held  sufficient  without  any 

the  property  of,"  etc.,  without  setting  allegation  as  to  the  ownership  of  the 

forth  the  facts  which  constituted  such  animal,  or  that  the  cruelty  was   un- 

torturing.  etc..  was  held  fataUy  defec-  necessary.     The  words   **  having  the 

tive  under  the  North  Carolina  statute  charge  or  custody  of  '*  may  be  rejected 

(Code  (1883),  §  2482).    State  v.  Watkins,  as  surplusage.     Com.  v.  Whitman,  118 

loi  N.  Car.  702.  Mass.  458. 

And  an  indictment  for  torturing  ani-  Forms  Hold  Snflloiont.  -^  An  indict- 
mals  which  charges  merely  the  act  of  ment,  omitting  the  formal  parts,  which 
tying  brush  or  boards  to  the  tail  of  a  charged  that  the  defendant  did  "  un- 
horse, unaccompanied  by  averments  lawfully,  with  a  club, /<7tfr  feet  in  length 
declaring  the  efifects  of  the  act,  is  and  two  inches  thick,  maliciously  and 
insufficient;  for  such  an  act  does  not  cruelly  beat  a  certain  horse ^  the  prop- 
necessarily  produce  torture.  State  v,  erty  of  him,  the  said  William  Hackfath^ 
Pugh,  15  Mo.  509.  from  the  effects  of  which  the  said  horse 

Sufficient  Indictment.  —  An  allegation  did  then  and  there  die,"  was  held  suffi- 

in  a  complaint  drawn  under  Me.  Rev.  cient  under  the  Missouri  statute.    State 

Stat  (1883),  c.  124,  §  29.  that  defendant  v.  Hackfath,  20  Mo.  App.  614. 

"  did  cruelly  and  unlawfully  torment,  A  complaint  under  the  Masscuhusetts 

torture,   maim,  beat,  wound  and   de-  sutute  charging  that  the  defendant,  at 
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2.  By  Inflicting  Unneeessary  Cruelty. 

Form  No.  6747.1 

{Commencing  as  in  Form  No.  67Hj  and  continuing  down  to  ♦)  having 
the  charge  and  custody  of  a  certain  horse^  did  then  and  there  unlaw- 
fully and  unnecessarily  inflict  unnecessary  cruelty  upon  the  said  horse^ 
by  compelling  it  to  draw  a  heavy  load  while  provided  with  unsuitable 
harness,  which  cut  into  the  flesh  of  the  said  horsc^  thereby  causing  it 
great  pain  and  suffering,  against  the  peace  (concluding  as  in  Form 
No.  67Uy 

8.  By  Mutilating  or  Wounding.^ 

a  time  and  place  named,  **  with  force  show  the  manner  and  character  of  the 
and  arms  unlawfully  and  cruelly  did  mutilation,  and  that  it  was  unlawful, 
beat  and  torture  a  certain  horse,  of  the  Avery  v.  People,  ii  111.  App.  332.  But 
property  of  him,  the  said  Edward  Bos-  an  information  charging  the  mutilation 
sett  and  one  Knott  P.  Martin^**  etc.,  is  of  a  dog,  which  states  the  means  em- 
sufficient,  and  does  not  charge  two  ployed  m  the  commission  of  the  offense, 
offenses.  Com.  v.  Lufkin,  7  Allen  need  not  describe  the  injury  inflicted 
(Mass.)  579.  upon   the  animal.     State   v.  Giles,  125 

An  indicment  in  the  following  words,  Ind.  124. 

to  wit:  Dishorning  Cattle. —  Under  Stat.  12  & 

**  The  grand  jurors  of  the  state  of  13  Vic,  c.  92,  §  2,  providing  that  "  if  any 
West  Virginia^  in  and  for  the  body  of  person  shall  cruelly  beat,  ill-treat,  over- 
the  county  of  IVood^  and  now  attending  drive,  abuse,  or  torture.  *  ♦  ♦  any 
the  said  court,  upon  their  oaths  present,  animal,"  every  such  offender  shall  be 
that  Stephen  Gould^  on  October  /^,  A.  D.  liable,  etc.,  it  was  held  that  the  defend- 
iStS*/,  in  the  said  county,  did  unlawfully  ant  was  properly  convicted  for  the  of> 
and  wilfully  and  cruelly  beat,  shoot,  fense  of  dishorning  cattle  upon  an 
torture  and  otherwise  ill-treat  a  certain  information  charging  that  he  *'  did  ill- 
beast  called  a  m»/<r;  the  owner  or  owners  treat,  abuse  and  torture,  and  cause  to 
of  which  said  mule\%  to  the  grand  jurors  be  ill-treated,  abused  and  tortured,  six- 
unknown,  contrary  to  the  form  of  the  teen  oxen  on  the  8th  and  sixteen  other 
statute  in  such  case  made  and  pro-  oxen  on  the  ijth  day  of  October^  J%8S.** 
vided,  and  against  the  peace  and  dig-  Ford  v.  Wiley,  L.  R.  23  Q.  B.  Div.  203. 
nity  of  the  state,"  was  held  sufficient.  See  also  Brady  v.  M'Argle,  15  Cox  C. 
the  words  **  shoot,  torture  and  other-  C.  516. 

wise  ill-treat,"  and  the  allegation  as  to  Maiming.  —  An  information  charging 

ownership,  being  regarded  as  surplus-  that  the  accused,  at  a  certain  time  and 

age.     State  v.  Gould,  26  W.  Va.  258.  place,  "did  then  and  there  unlawfully. 

For  other  forms  see  Com.  v.  Whit-  wilfully  and  wantonly  maim   a  dumb 

man,  118  Mass.  458;  State  v.  Avery,  44  animal,  to  wit,  a  certain  dark-bay  mule^ 

N.  H.  392.  the  same  being  a  dumb  animal  such  as 

1.  Massachusetts. — Pub.  Stat. (1882),  c.  is  enumerated  in  article  713  of  the  Penal 

207,    g  52.      See    also    supra^    note  I,  Code  of  the  state  of  Texas^  and  being 

p.  995.  the  property  of  him,  the  said  "  defend- 

8.  BequisitM  of  Indictment. — Generally,  ant,   etc.,    was     held    sufficient  under 

—  Consult  note  i,  p.  995,  supra.  Pasc.    Dig.   Tex.,  art.    2345  (Willson's 

The  manner  of  mutilating  should  be  Crim.  Stat.  Tex.  (1889),  art.  680).  Turn- 
set  forth  in  the  indictment.  Avery  v.  man  v.  State,  4  Tex.  App.  586. 
People,  II  111.  App.  332;  State  v.  Bru-  Shooting  Cow, — An  indictment  charg- 
ner,  iii  Ind.  98.  And  an  information  ing  that  the  defendant  wilfully  and 
charging  that  the  defendant  at  a  certain  unlawfully  "did  cruelly  beat  and  shoot, 
time  and  place  was  "  guilty  of  cruelty  and  needlessly  mutilate,  torment  and 
to  a  certain  hog,  the  said  hog  then  and  torture  a  certain  useful  animal,  to  wit: 
there  being  an  animal,  by  then  and  one  cow^  the  property  oi  Joseph  Dixon^ 
there  mutilating  the  said  animal,  con-  contrary  to  the  form  of  the  statute,*' 
trary  to  the  form  of  the  statute,"  etc.,  etc.,  although  not  in  the  words  of  the 
was  held  defective  in   that  it  did  not  statute,  was  held  to  sufficiently  charge 
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Form  No.  6748. 
(Precedent  in  Sute  v.  BruDer,  iix  Ind.  99.)^ 

[State  of  In^ana,  \  ,, 
Pike  County.  f  ^J 
Before  me  John  M,  White,  a  justice  of  the  peace  for  said  county, 
came  WilliafH  Long,  who  being  duly  sworn  according  to  law,  deposeth 
and  sayeth  that  on  or  about  the  21st  day  of  November,  in  the  year 
18^5,  at  the  county  of  Pike  and  State  oilndiana,  Ralph  Smith  and 
Edward  Bruner,  late  of  said  county,  did  then  and  there  unlawfully 
and  cruelly  torture,  torment  and  needlessly  mutilate  a  certain 
animal,  to  wit,  a  goose,  the  property  of  some  person  or  persons  to  the 
affiant  unknown,^  by  then  and  there  unlawfully  turpentining  and 
burning,  in  a  cruel  and  wanton  manner,^  the  said  goose, 

[  William  Long, 
Subscribed  and  sworn  to  this  twenty-first  day  oi  November,  iS85, 

John  M,  White,  Justice  of  the  Peace.]* 

Form  No.  6749.* 

North  ""arolina,  \  Superior  Court, 

Cumberland  County.  )  Spring  Term,  18^^. 

The  jurors  for  the  state,  upon  their  oath  present,  that  John  Doe^ 
late  of  the  county  of  Cumberland,  on  the  jfirst  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight,  at  and 
in  the  said  county,  did  unlawfully  and  needlessly  mutilate  a  certain 
cow^  by  then  and  there  twisting  off  the  tail  of  said  cow,^  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

Daniel  Webster,  Solicitor. 

4.  Causing  or  Permitting  Torture.^ 

the  ofiFense  of  wounding  under  North  torturing,  etc.,  though  perhaps  not  so 

Carolina  sutute  (Code  (1883),  $  2482).  full  and  apt  a  description  of  the  offense 

State  V.  Butts,  93  N.  Car.  784.  as   might  have   been  given,  was  held 

Other  Forms.  —  For  other  forms  see  sufficient. 

Hodge   V.  State,  ii    Lea   (Tenn.)  528;  5.  North  Carolina,  —  Code  (1883),   S 

State  V.  Brocker,  32  Tex.  612;   Benson  2482.      See    also    supra^    note    i,    p. 

V,  Slate,  I   Tex.  App.  6;    Rountree  v,  995.     The    offense   is  charged  in  the 

State,  10  Tex.  App.  no.  language  used  in  State  v,  Allison,  90 

1.  Indiana,  —  Horner's   Stat    (1896),  N.  Car.  733,  which  was  held  sufficient 

§    2101.       See     also    supra^    note    i,  under  this  statute. 

p.  995.  6.  See  supra,  note  2,  p.  looo. 

8.  The  words  and  figures  enclosed  by  7.  Suffloient  Ck>mplai]it.  —  A  complaint 

[  ]  will   not  be  found  in  the  reported  under  Mass.  Pub.  Stat.  (1882),  c.  207, 

case,  but    have  been   added  to  render  §  53,  alleging  that  the  defendant,  at  a 

the  form  complete.  certain  time  and  place,  *'  was  the  person 

8.  The  allegation  that  the  goose  was  having  the  charge  andcustody  of  acer- 

**  the  property  of  some  person  or  per-  tain  animal,  to  wit,  a/^jr,  and  did  then 

sons  to  the  affiant  unknown  was  held  and  there  knowingly  and  wilfully  per- 

equivalent    to   an  averment    that  the  mit  the  said /<7jir  to  be  subjected  to  un- 

goose  was  a  domestic  fowl,  so  as  to  be  necessary  suffering,  by  then  and  there 

an  animal  within  the  meaning  of  the  knowingly  and   wilfully   turning    the 

statute.  said  fox  loose,  to  be  hunted  by  divers 

4.  The  charge  as  to  the  method  of  dogs,  in  consequence  of  which  turning 
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FgrmNo^  6750.* 
(Precedent in  Com.  v,  Thornton,  113  Mass.  457.) 

\(JCotnmencing  as  in  Form  No,  6744^  ^«^  coniinuing  dcwn  to  *)]i 
having  the  charge  and  custody  of  a  certain  animal,  to  wit,  a  dog^ 
did  then  and  there  knowingly  and  wilfully  authorize  and  permit  said 
dog  to  be  subjected  to  unnecessary  torture,  suffering  and  cruelty,  by 
then  and  there  knowingly  and  wilfully  suffering  and  permitting  said 
dog  to  be  bitten,  mangled  and  cruelly  tortured  by  a  certain  other 
dog,  [against  {concluding  as  in  Form  No.  57-^).]* 

y.  FAILURE  TO  PROVIDE  PROPER  FOOD  OR  SHELTER.^ 

loose  of  the  seAdfox,  as  aforesaid,  the  Unnecessarily, — The  omission  of  the 

said  fox  was  hunted  by  divers  dogs  word  *' unnecessarily*'  renders  the  in- 

and  thereby  subjected  to  unnecessary  dictment  insufficient.     Ferrias  v.  Peo- 

suffering   as  aforesaid,"  was  held  to  pie,  71  III.  App.  559. 

sufficiently  charge  an  offense.     Com.  Time.  —  A    count    in    a    complaint 

V.  Turner,  145  Mass.  296.  charging  the  defendant  with   neglect- 

Insoffloiont  Complaint.  —  A  complaint  ing  to  provide  certain  oxen  with  proper 

in  a  prosecution  for  cruelty  to  an  ani-  food^  drink  and  protection  from  the  first 

mal  committed  by  an  agent,  servant  or  to  the  fourteenth  day  of  a  certain  month, 

employee,  under  N.  J.  Laws (1880),  §  13,  charges  but  a  single  offense,  and  prop- 

*'  Cruelty   to  Animals,"  charging  that  erly  charges  it  as  a  continuing  ooe. 

defendant  "did  by  his  agent  and  em-  Suite  v,  Boswoith,  54  Conn.  i. 

ployee,   cruelly  torture,    torment  and  Forms  Held  Sufficient,  —  A  complaint 

beat  one   living  animal,    to   wit:   one  which    charged,   omitting  the   formal 

mule,"  etc.,**  and  did  by  such  agent, beat  parts,  that  the  defendant  during  a  cer- 

such  mule  by  striking  him  many  times  tain  period  of  time  "  was  the  person 

withaheavy  whip,  using  the  butt  end,"  having  the  charge  and  custody  of  a 

etc.,  **  besides  kicking  the  mule  many  certain  animal,  to  wit,  a  horse^  and  it 

times,"  was  held  insufficient,  because  was  then  and  during  the  whole  time 

it  does  not  charge  that  the  defendant  aforesaid  the  duty  of  the  said  Rodney 

did,  by  his  agent,  servant  or  employee,  Edmands  to  provide  the  said  horse  with 

cause  or  procure,  or  was  active  in  some  proper  shelter  and  protection  from  the 

way  in  causing  or  procuring. the  cruelty  weather;  and  that  the  said  Rodney  Ed- 

complained  of  to  be  committed.     Roe-  mands  did  then  and  during  the  whole 

ber  V.  Society,  etc.,  47  N.  J.  L.  237.  time  aforesaid  there  unnecessarily  and 

1.  Massachusetts,  —  Pub.  Stat.  (1882),  cruelly  fail  to  provide  the  said  horse 

c.   207,  §  53.    See  also  x«#/ra,  note  i,  with  proper  shelter  and  protection  from 

p.  995-  the  weather,"  etc.,  was  held  to  clearly 

8.  The  matter  to  be  supplied  within  and  sufficiently  describe  an  offense  un- 

[  ]  will  not  be  found  in  the  reported  der  Mass.  Pub.  Stat.  (1882),  c.  207,  § 

case.  52.    The  words  "and  cruelly"  were 

8.  Seqniiitai    of   Indiotment  —  Gener^  mere  surplusage.    Com.  v,  Edmands, 

ally.  —  Consult     note    i,    p.  995,    /w-  162  Mass.  517. 

pra.  In  State  v,  Clark,  86  Me.  194,  the  fol- 

Animals  in  Defendant's  Charge.  — An  lowing  form  was  held  sufficient,  to  wit: 

allegation  that  the  defendant  had  the  **  Eben  N,  Perry,  on  the  twelfth  day 

charge  and  custody  of  the  animal  is  oi  January,  in  the  year  of  our  Lord  one 

necessary  in  an  indictment  for  failing  thousand  eight  hundred    and   ninety- 

to  provide  proper  food,  etc.     State  v.  three,  in  behalf  of  said  state,  on  oath 

Haskell,  76  Me.  399;  State  v.  Spink,  complains  that  Frederick  A.  Clark,  of 

(R.  I.  1896)  36  Atl.  Rep.  91.     See  also  Portland,\n  said  county,  on  the  eUventh 

Com.  V.  Whitman,  ii8  Mass.  458.  day  oi  January,  A.  D.  iS^,  at  said  Port- 

But  a  general  averment  that  the  de-  land,  then  and  there  having  the  custody 
fendant  had  the  charge  and  custody  of  and  control  of  a  certain  horse,  did  then 
the  animal  is  sufficient,  without  charg-  and  there  unnecessarily  fail  to  provide 
ing  the  custody  '*as  owner  or  other-  such  horse  with  proper  shelter  and  pro- 
wise,"  or  otherwise  defining  it.  State  tection  from  the  weather,  against  the 
V,  Clark,  86  Me.  194.  peace  of  the  State,  and  contrary  to  the 
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1*  Generally. 

Form  No.  6751.1 

(jCommenctng  as  in  Farm  No,  dm,  and  continuing  danm  to  *)  having 
then  and  there  the  charge  and  custody  of  a  certain  horse^  did  then 
and  there  unlawfully  and  unnecessarily  fail  to  provide  the  said  horse 
with  proper  food  and  drink  (or  shelter  or  protection  from  the  weather)^ 
against  the  peace  (concluding  as  in  Form  No,  6744^ 

2.  Impounding  Without  Food  and  Water. 

Form  No.  675a.' 

In  the  Superior  Court  of  the.  County  of  Sacramento^  State  of  Call' 
forniay  Monday^  the  third  day  of  February,  A.  D.  1^96, 

The  People  of  the  State  of  California 

against 
John  Doe, 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Sacramento, 
state  of  California,  by  this  indictment,  of  a  misdemeanor  committed 
as  follows:  The  ^Kidjohn  Doe,  on  the  fifteenth  day  of  March,  a.  d. 
eighteen  hundred  and  ninety-eight,  at  the  county  of  Sctcramenio,  afore- 
said, did  impound  (or  cause  to  be  impounded)  in  a  certain  pound  there 
situate  two  certain  cows,  and  did  then  and  there  unlawfully  fail  to 
supply  the  said  cows  during  such  confinement  as  aforesaid  with  a 
sufficient  quantity  of  good  and  wholesome  food  and  water,  contrary 
to  the  form,  force  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  CcUifornia, 

Daniel  Webster,  District  Attorney. 

8.  Exposing  Team  to  Cold  and  Stormy  Weather. 

Form  No.  6753.' 

State  of  Nebraska,  \ 
County  of  Colfax,   \  ^^• 

State  of  Nebraska  \  At  the  February  Term,  a.  d.  i8P<9,  of  the  District 

against  >•     Court  of  the  Fourth  Judicial  District  of  the  State 

John  Doe,         )     of  Nebrc^ka,w\\}D\\x  and  for  the  County  of  Colfax, 

At  the  February  term  of  the  District  Court  of  the  Fourth  Judicial 

District  of  the  state  of  Nebraska,  within  and  for  the  county  of  Col- 

fax,  in  said  state,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ninety-eight,  the  grand  jurors,  chosen,  selected  and  sworn  in  and 

for  the  county  of  Colfax,  in  the  name  and  by  the  authority  of  the 

state  of  Nebraska,  upon  their  oaths  present,*  thdX  John  Doe,  late  of 

the  county  aforesaid,  on  the  first  day  of  January,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ninety-eight,  in  the  county  of 

form  of  the  statute  in  such  case  made  8.  California, —  Pen.  Code  (1897),  p. 

and  provided."  510,  §  12.     See    also    supra,  note   3, 

1.  Massachusetts,  —  Pub.  Sut.  (iSSs),  P*  1002. 

c.  207,  §  52.     See  also  supra^  note  i,  8.  Nebraska,  —  Comp.   Stat.    (1897), 

p.  995,  and  note  3»  p.  1002.  §  6718.    See  also  supra,  note  3,  p.  1002. 
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Colfax  aforesaid,  and  state  of  Nebraska^  did  wilfully,  unlawfully  and 
inhumanely  allow  his  team,  to  wit,  two  horses  (or  mules  or  oxetC)^  the 
property  of  him,  the  said  John  Doe^  to  stand  tied  upon  the  street 
for  four  consecutive  hours  at  a  time  in  cold  and  stormy  weather,  to 
the  injury  of  said  team,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Nebraska, 

Daniel  Webster^  County  Attorney. 
VI.  IN  TRANSPORTINO. 

1.  Generally. 

Form  No.  6754.1 

(jCommencing  as  in  Form  No,  6744,  ^^^  continuing  dawn  to  *)  having 
the  care  and  custody  of  a  certain  Aorse,  did  carry  the  said  horse  Tor 
cause  the  said  horse  to  be  carried)  in  and  upon  a  certain  wagon  \or 
other  vehicle  or  otherwise)  in  an  unnecessarily  cruel  and  inhuman  man- 
ner, by  then  and  there  placing  the  said  horse  upon  its  back  in  and 
upon  the  said  wagon,  and  fastening  it  in  this  position  by  ropes  in 
such  a  manner  that  the  said  horse  was  made  to  suffer  great  pain  and 
torture  by  reason  of  being  so  fastened  as  aforesaid,  and  by  then  and 
there  driving  the  said  wagon  containing  the  said  horse  so  placed  and 
fastened  as  aforesaid,  against  the  peace  {concluding  as  in  Form 
No,  67U\ 

2.  By  a  Common  CarrieF. 

Form  No.  6755.« 

(jCommencing  as  in  Form  No,  6753,  and  continuing  down  to*)  that 
The  Pleasant  VcUley  Railroad  Company  is  a  corporation  duly  incor- 
porated under  the  laws  of  this  state,  and  is  operating  a  line  of  rail- 
road in  said  county  of  Colfax ;  and  that  on  the  first  day  of  January^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight, 
in  the  county  of  Colfax  aforesaid,  and  state  of  Nebraska,  in  carrying 
and  transporting  live  stock,  to  wit,  t7vo  hundred  head  of  steers,  on  its 
said  railway,  did  unlawfully  detain  such  stock  in  cars  for  a  longer 
continuous  period  than  twenty-four  hours,  without  supplying  the  said 
stock  with  food  and  water;  contrary  to  the  form  (concluding  as  in 
Form  No,  6753), 

VII.  IN  WORKING. 

1.  Overdriving. 

Form  No.  6756. 

(Precedent  in  Friedlinc  v.  State,  93  Ind.  370.; 

State  of  Indiana,  Randolph  County,  ss: 
Before  me,  Jcuob  Dick,  a  justice  of  the  peace  for  said  county,  came 

1.  Massachusetts,  ^"Puh,  Stat.  (18S2),         2.  Nebraska,  ^Com^,  Stat.  (1897),  § 
c.  207,  §  53.     See  also  supra^  note  i,     6723.    See  also  xtf/ra,  note  i,  p.  995. 
P-  995. 
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Oliver  F.  Sackman^  who,  being  duly  sworn  according  to  law,  deposeth 
and  saith;  That  on  or  about  the  26th  day  oi  June,  iSSl,  at  the  county 
of  [jRandoIpAy  and  state  of  Indiana,  one  Albert  Friedline,  late  of  said 
county,  did  then  and  there  unlawfully  and  cruelly  beat,  torture  and 
overdrive  a  team  of  horses,  mares  or  geldings,  at  said  county,  said 
horses,  mares  or  geldings  being  then  and  there  the  property  of  one 

,  contrary  to  the  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  and  dignity  of  the  state  of  Indiana, 

[Oliver  Y,  Sackman. 

Subscribed  and  sworn  to  before  me,  this  twelfth  day  oi  Jufyy  i8^i. 

(seal)  Jacob  Dick,  J.  P.]  « 

Form  No.  6757. 
(Precedent  in  State  v,  Haley,  52  Mo.  App.  521.)* 

State  of  Missouri,  ) 
County  of  Monroe,  )      ' 

The  State  of  Missouri  \ 

William  Haley.        ) 

Before  R.  E,  L,  Sevier,  a  justice  of  the  peace,  within  and  for  Mon^ 
roe  township,  Monroe  county,  Missouri. 

William  T  Ragland,  assistant  prosecuting  attorney  within  and  for 
the  county  of  Monroe  in  the  state  of  Missouri,  informs  the  justice  that 
one  William  Haley  ^  on  or  about  the  thirteenth  day  of  March,  a.  d.  \W1, 
at  the  said  county  of  Monroe^  did  then  and  there  unlawfully  torture 
i  vo  domestic  animals,  to  wit,  two  black  mares,  the  property  oi  E,  P, 
Nelson  and  D,  D.  Nelson,  by  then  and  there  forcing  said  animals 
through  mud  and  over  miry  roads  with  violent  speed,  by  cruelly 
whipping  them,  the  said  mares,  when  they  were  greatly  distressed, 
fatigued  and  injured  by  reason  of  having  been  previously  driven  over 
a  great  distance  of  muddy  roads,  and  with  great  speed,  against  the 
peace  and  dignity  of  the  state. 

William  T.  Ragland,  assistant  prosecuting  attorney  within  and  for 
t  "^  county  of  Monroe,  as  aforesaid,  further  informs  the  justice  that 
W  ii^ifn  Haley,  on  or  about  the  thirteenth  day  of  March,  iS91,  at  the 
sai  I  county  of  Monroe,  did  then  and  there  unlawfully  and  cruelly  out- 
dr.ve  two  domestic  animals,  to  wit,  two  black  mares,  by  then  (and 
there)  driving  said  animals  through  mud  and  over  miry  roads  with 
violent  speed,  by  whipping  and  beating  them,  the  said  mares,  when 

1.  The  name  of  the  county  in  which  county  has  been  supplied  to  overcome 

the  ofifense  was  committed  was  omitted  the  defect  urged. 

in   the  above  affidavit,  which  was  ob-  2.  The  words  and  figures  enclosed  by 

jected  toon  that  ground,  but  the  court  []  will  not  be  found  in  the  reported 

held  that  the  omission  was  immaterial,  case,  but  have  been  added   to   render 

as  the  venue  was  sufficiently  shown  by  the  form  complete, 

the  name  of  the  county  in  the  title,  and  8.  The  state  appealed  from  the  judg- 

the   use  of  the   word  *' there"  in  the  ment  of  the  circuit  court  quashing  this 

body  of  the  affidavit,  which  must  be  information,   and  the    judgment  was 

construed  as  referring  to  the    venue  reversed, 
stated  in  the  title.     The  name  of  the 

1005  Volume  5. 


6758.  CRUELTY  TO  ANIMALS.  6769* 

they  were  greatly  distressed,  fatigued  and  injured  by  reason  of  havmg 
been  previously  driven  with  great  speed,  a  long  distance  over  muddy 
roads,  against  the  peace  and  dignity  of  the  state. 

WUliatn  T  Ragland, 
Assistant  Prosecuting  Attorney. 

2.  Oyerloading. 

Form  No.  6758. 
(Precedent  In  People  v.  Tinsdale,  10  Abb.  Pr.  N.  S.  (N.  Y.  Gen.  Sess.)  374.)* 

City  and  County  of  New  York^  ss. 

The  jurors  of  the  people  of  the  state  of  New  Yarky  in  and  for  the 
body  of  the  city  and  county  of  New  York^  upon  their  oath  present: 
That  George  W.  Tinsdale^  late  of  the  first  ward  of  the  city  of  New 
York  in  the  county  of  New  York  aforesaid,  he  then  and  there  being  a 
conductor  of  a  passenger  car,  on  the  Bleecker-street  and  Fulton 
Ferry  Railroad  of  the  city  of  New  York^  and  Arthur  Taggart^  late  of 
the  same  place,  he  then  and  there  being  the  driver  of  said  passenger 
car  of  said  railroad,  on  the  second  day  of  January ^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-eighty  at  the  wai  d,  city 
and  county  aforesaid,  with  force  and  arms  did  unnecessarily  over* 
load  and  procure  said  passenger  car  to  be  overloaded,  then  and  there 
being  attached  to  said  passenger  car  two  living  creatures,  to  wit,  two 
horses;  by  means  whereof  on  a  certain  portion  of  the  route  of  the 
said  railroad  the  horses  so  attached  to  said  passenger  car  were  unable 
to  draw  said  passenger  car,  but  were,  by  reason  of  the  premises 
aforesaid,  overloaded,  overdriven,  tortured  and  tormented;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state  of  New  York,  and  their  dignity. 

A,  Oakey  HcUly  District  Attorney. 

8.  When  Unfit  for  Labor. 

Form  No.  6759.* 

(jCommencing  as  in  Form  No,  67iJ^  and  continuing  down  to  *)  having 
the  charge  and  custody  of  a  certain  horse^  which  said  horse^  by  reason 
of  sores  upon  its  back  and  legs,  was  then  and  there  unfit  for  labor, 
did  then  and  there  unlawfully  and  cruelly  drive  (or  work)  said  horse^ 
against  the  peace  (concluding  as  in  Form  No.  ^7^). 

1.  This  form  sufficiently  charged  an  Porter,  164  Mass.  576.     In  that  case  it 

offense  under  N.  Y.  Laws  (1867),  c.  375.  was  moved  to  quash  the  indictment  on 

See  also  JM/r0,  notei,  p.  995.  the  ground  that  there  was  no  allega* 

8.  MiusachuseiU,  —  Pub.  Stat.  (1882),  tion  that  the  defendant  knew  of  the  on* 

c.  207,  §  53.     See  also  JM/ra,  note  i,  fitness  of  the  horse  for  labor,  but  it  was 

p.  995.    This  form  is  substantially  the  held  that  no  such  allegation  was  neces* 

same  as  the  one  held  good  in  Com.  v,  sary. 
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VIIL  PIGEON  SHOOTING. 

Form  No.  676o.> 

State  of  Maine. 

Cumberland^  ss.  At  the  Superior  Court  begun  and  held  at  Port- 
land,  within  and  for  the  said  county  of  Cumberland^  on  the  first 
Tuesday  of  September^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight. 

The  jurors  for  said  state,  upon  their  oath  present,  that  John  Doe^  of 
said  Fifrtland^  in  the  county  of  Cumberland^  merchant^  at  Deertng^  in  the 

1.  It  is  provided  by  statute  in  Maine  afterwards  killed,  and  both  birds  sold 

(Rev.  Sut.   (1883),   c    124,  g  30),  that  for  food,  it  was  held  that  the  defendant 

"whoever    keeps    or    uses    any    live  was  not  guilty  under  the  /'^itffjy/vam'tf 

pigeon,  fowl  or  other  bird  for  a  target,  statute   making  it  a  misdemeanor  for 

or  to  be  shot  at,  either   for    amuse-  any  person  to  **  wantonly  or  cruelly  ill- 

ment  or  as  a  test  of  skill  in  marksman-  treat  *  *  *   or  otherwise  abuse  any 

ship,  and  whoever  shoots  at  any  bird  animal."    Com.  v.  Lewis,  140  Pa.  St. 

as  aforesaid,  *  *  *  shall  be  punished,"  261. 

etc.  But  in  Waters  v.  People,  23  Colo.  33, 

Similar  statutes  are  as  follows:  the  plaintiflf  in  error  was  convicted  in 

Conneeticut  -^  Gen.   Stat.    (1888),   %  the  lower  court  upon    the    following 

3548.  complaint,  taken  from  the  files  in  the 

Massachusetts,  —  Pub.  Stat.  (1882),  c.  case: 

207,  §  59.  **  State  of  Colorado^  \ 

Muhigan.  —  How.  Anno.  Stat  (1882),  El  Paso  County,   f  ®®' 

%  9393-  1*bc  complaint  and  information  of 

Mississippi.  —  Anno.     Code     (1892),  Francis  B,  Hill  made  before  William 

g  X021.  Saxton^  Esq.,  one  of  the  Justices  of  the 

New  Hampshire,  —  Pub.  Stat.  (1891),  Peace  in  and  for  said  C5ounty,  on  the 

c  267,  §  7.  J2th  day  ol  January,  a.  d.  1895,  who, 

Rhode  Island, — Gen.  Laws  (1896),  c.  being  duly  sworn,  on  oath  says  that 

1x4,  §§  II,  17.  Frank  Waters,   on    the    isth    day    of 

Vermont,  —  Sut.  (1894),  §  4993.  January,   A.  D.  189/,  in   said  county. 

In    several    cases    prosecutions    for  did    unnecessarily    mutilate    and   tor- 
pigeon  shooting    have    been   brought  ture    certain   animals,  to  wit,   doves, 
under  the  general  statutes  prohibiting  contrary  to  the  form  of  the  statute  in 
cruelty  to    animals,   but    not    always  such  case  made   and    provided,    and 
with  success.      Thus  under  the  Mis-  against  the  peace  and  dignity  of  the 
souri  statute  (Rev.  Stat.  (1889),  §  3896),  People  of  the  Sute  of  Colorado, 
making    it    a    misdemeanor    for   any  Francis  B,  Hill, 
person  to  *' needlessly    kill    any    liv-  Subscribed  and  sworn  to  before  me 
ing  creature,"   a  complaint  charging  this  12th  day  oi  January^  A.  D.  18^. 
that  defendant  '*did  unmercifully  kill  William  Saxton,  (seal) 
certain    living   creatures  bv  shooting  Justice  of  the  Peace." 
them  with  a  shot-gun  for  the  purpose  On  appeal   the   conviction  was  af- 
of  displaying  his  skill  as  a  marksman,  firmed.    The  defendant  below  was  a 
to  wit,  twenty-Jive  pigeons,  contrary  to  member  of  a  ^un  club,  and  the  offense 
the  form  of  the  statute,"  etc.,  was  held  charged  consisted  of   shooting  doves 
not  to  charge  an  offense.     State  v.  Bo-  for  amusement  as  they  were  released 
gardus,  4  Mo.  App.  215.  from  a  trap.    The  case  was  a  test  case 

So  also  where  an  indictment  charged  to  determine  whether  this  was  within 

that  the  defendant  did  "unlawfully,  the  inhibition   of   the    statute   (Mills' 

wantonly   and  cruelly  shoot,  wound.  Anno.  Stat.  Colo.  (1891),  §  104),  and  the 

torture,  abuse  and    ill-treat  a  certain  court  held  that  it  was.     No  quesdon 

pigeon,"  etc.,  and  the  evidence  showed  was  raised  as  to  the  sufficiency  of  the 

that  the  defendant  at  a  shooting  match  complaint. 

•hot  at  two  pigeons  liberated  from  a  For  a  similar  decision  in  North  Caro* 

trap,   killing  one  and  wounding    the  Una  see  State  v.  Porter,  112  N.  Car. 

other,    the   latter   being    immediately  887. 
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said  county  of  Cumberland^  on  X}ci^  first  day  of  yiugust^  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-eighty  did  then  and 
there  unlawfully  keep  and  use  a  large  iiuixil>er,  to  wit,  tvuenty  live 
pigeons  {or  fowls  or  other  birds ^  as  the  case  may  be)  for  targets  (or  to 
be  shot  at  for  amusement  or  as  a  test  of  skill  in  fnarfcs^nanship)^  against 
the  peace  of  said  state  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

I^ichard  Roe^  Foreman. 
Daniel  Webster^  County  Attorney. 
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CRUELTY  TO  CHILDREN. 

By  Jos.  R.  Long. 
L  In  GEKERAL,  1009. 

IL  Exposing  to  inclemenct  of  weather,  ioio. 

IIL  NEOLECTINO  TO  PROVIDE  SUPPORT,  loio. 

1.  Against  Parent^  1010. 

«.  Against  Any  Person  Having  Control  of  Child^  10 12. 

IV.  ILLEGAL  EMPLOYMENT,  1013. 

1.  In  AcrobatiCy  Mendicant  or  Obscene  Employment^  1013. 
«.  In  Manufacturing  or  Mercantile  EstcUflishment^  1014. 
8.  In  Minings  10 15. 

4.  Overworking  in  Factories ^  10 16. 

5.  Violating  School  LcnVy  1016. 

CROSS-REFERENCES. 

For  Forms  in  Prosecutions  for  Abandoning  a  Child^  see  the  title  ABAN- 
DONMENT OF  CHILDREN,  vol.  i,  p.  i. 

For  Forms  in  Prosecutions  for  Assault ^  see  the  title  ASSAULT,  vol.  2, 
p.  228. 

Formatters  of  Procedure,  see  the  title  CRUELTY  TO  ANIMALS 
AND  CHILDREN,  5  ENCYCLOPiEDiA  of  Pleading  and 
Practice,  p.  695. 

I.  IN  GENERAL. 

Fonn  No.  676 z.> 

State  of  New  Jersey, ) 
County  of  Mercer,      \     ' 

John  Doe  of  the  village  of  Princeton  in  the  county  of  Mercer  and 
state  of  New  Jersey,  upon  his  oath  (or  affirmation)  complains  that  on 
the  third  day  of  January,  a.  d.  \W8,  at  the  village  of  Princeton  in  the 
county  aforesaid: 

Richard  Roe,  of  Princeton  aforesaid,  being  then  and  there  the  father 

1.  New  Jersey,  —  Gen.  Stat.  (1895),  p.  'Missouri.  —  Rev.  Stat.  (iSSq),  |  3499. 

1720,  S  38.  Montana.  —  Pen.  Code  (1895),  §  473. 

See  also  similar  statutes  as  follows:  New  Hampshire.  —  Pub.  Stat.  (1891), 

Colorado.  —  Laws  (1891).  p.  60,  §  3.  c.  265,  §1. 

Georgia.  —  3  Code  (1895).  §  708.  New  Jersey.  —  Gen.   Stat.   (1895),    p. 

Illinois.  —  Starr    &  C.    Anno.   Stat.  1717,  §  26. 

(1896),  p.  1262,  par.  125.  Pennsylvania.  —  Bright.    Pur.    Dig. 

Kansas.  —  Gen.  Stat.  (1880),  §  2170.  (1894),  p.  1017,  §  25. 

AVw/nfity.— -Stat.  (1894),  §  327.  Washington.   —    Ballinger's     Anna 

Minnesota.  •—  Stat.   (1894),  g§  6540,  Codes  &  Stat.  (1897),  §  7071. 
B014. 
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of  one  Robert  Roe^  a  child  of  tender  years,  to  wit,  of  the  age  of  eigki 
years,  and  having  the  care,  custody  and  control  of  said  child,  did 
unlawfully,  wilfully,  maliciously  and  in  a  cruel  and  inhuman  manner 
beat,  whip  and  punish  said  child,  so  as  to  endanger  its  life  and  injure 
its  health,  by  stripping  said  child  of  his  clothing  and.  suspending  him 
by  his  thumbs  and  then  striking  him  ^/^  blows  on  the  bare  back 
wit^h  a  strap  of  leather  and  metal. 

And  therefore,  he  prays  that  the  said  Richard  Roe  may  be  appre- 
hended and  held  to  answer  to  said  complaint,  and  dealt  with  as  law 
and  justice  may  require. 

John  Doe, 

Sworn  (or  affirmed)  and  subscribed  tht  fifth  day  of  January y  iS98^ 
before  me,  Abraham  Kenty  Justice  of  the  Peace. 

IL  EXPOSING  TO  INCLEMENCY  OF  WEATHER. 

Form  No.  6762.^ 

State  of  IllinoiSy   )  Of  the  September  Term  of  the  McLean  Circuit 

McLean  County,  f  *  Court,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-seven. 

The  grand  jurors,  chosen,  selected  and  sworn  in  and  for  the  county 
of  McLean^  in  the  name  and  by  the  authority  of  the  people  of  the 
state  of  Illinois^  upon  their  oaths  present  that  John  Doe^  on  the  first 
day  of  Augusty  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven^  at  the  city  of  Bloomington^  in  the  county  of  McLean 
aforesaid,  did  then  and  there  unlawfully,  feloniously,*  wilfully  and 
unnecessarily  expose  to  the  inclemency  of  the  weather  one  David 
Doe,  then  and  there  being  the  child  (or  apprentice)  of  the  said  John 
DoCy  and  under  his  legal  control,  and  then  and  there  did  thereby 
injure  the  said  child  (or  apprentice)  in  health  and  limb,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  -eace  and  dignity  of  the  same  people  of  the  state  oilllinois, 

Alexander  Hamilton^  State's  Attorney. 

IIL  NEGLECTING  TO  PROVIDE  SUPPORT. 

1.  Agrainst  Parent. 

Form  No.  6763. 
(Precedent  in  Reg.  v.  Chandler,  Dears.  C.  C.  453.)* 

\Kenty  to  wit.]  The  jurors  for  our  lady  the  Queen,  upon  their 
oath  present  that  during  all  the  time  hereinafter  in  this  indictment 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat,  intent  to  injure    him    [the    child]  in 

(1896),  p.  1262,  par.  125.  health  or  limb."    Tcnn.  Code  (1896), 

See  also  similar  statutes  as  follows:  §  6466. 

Colorado.  —  Laws  (189 1),  p.  60,  §  3.  8.  Felonioiuly.  —  Only  under  the  stat- 

Kentucky.  —  Stat.  (1894),  §  327.  utes  of  Illinois  and  Tennessee  is  the  of- 

Tennessee.  —  Code  (1896),  §  6466.  fense  a    felony.     See    statutes    cited 

Intent.  —  Under  the  Tennessee  statute  supra^  note  i. 

the  exposure  must  have  been  **witfa  8.  The  defendant  having  been  found 
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mentioned  one  Elizabeth  Chandler  was  a  single  woman  and  was  the 
mother  of.  a  certain  male  child  known  by  the  name  of  Albert  of  very 
tender  age  and  wholly  unable  by  reason  of  his  tender  age  to  provide 
himself  with  food  or  nourishment  or  to  take  care  of  himself,  and  that 
during  all  the  time  aforesaid  it  was  the  duty  of  the  said  Elizabeth 
Chandler  to  protect,  shelter  and  nourish  the  said  child,  and  to  pro- 
vide for  and  give  and  administer  to  the  said  child  suitable  food  in 
proper  and  sufficient  quantities  for  the  nourishment  and  support  of 
his  body  and  the  preservation  of  his  health,  she,  the  said  Elizabeth 
Chandler^  during  all  the  time  aforesaid  being  able  and  having  the 
means  to  perform  and  fulfil  her  said  duty.  And  the  jurors  aforesaid 
upon  their  oath  aforesaid  further  present  that  the  said  Elizabeth 
Chandler y  late  of  the  parish  of  Speldkurst  in  the  county  of  Keni^  well 
knowing  the  premises,  and  not  regarding  her  duty  in  that  behalf,  but 
being  a  person  of  unfeeling  and  inhuman  disposition,  on  theyfrj/  day 
of  October y  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-faury  and  continually  from  thence  until  the  twenty- second  day  of 
January^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-fivey  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  unlaw- 
fully, wilfully  and  on  purpose  give  to  the  said  child  food  and  nourish- 
ment in  quantities  wholly  inadequate  and  insufficient  for  the  support 
and  preservation  of  the  body  and  health  of  the  said  child,  and  did 
unlawfully  [and]  wilfully  omit,  neglect  and  refuse  to  provide  for  and 
to  give  to  the  said  child  meat,  drink  or  food  in  any  sufficient  or 
proper  quantity  whatsoever,  whereby,  by  reason  of  the  premises  last 
aforesaid,  the  life  of  the  said  child  was  endangered,  and  the  said 
child  became  and  was  sick,  ill,  weak,  starved  and  greatly  emaciated 
in  his  body,^  to  the  great  damage  of  the  said  child,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

Form  No.  6764. 

(Precedent  in  Com.  v.  Burlington,  136  Mass.  435.)' 

[Commonwealth  of  Massctchusetts, 
To  the  Justice  of  the  First  District  Court  of  the  Eastern  Middlesex 
District,  holden  in  said   District  in  the  City  of  Maiden^  for  the 
transaction  of  criminal  business,  within  and  for  said  District. 

guilty  on  this  indictment,  the  conviction  must  be  proved.     Reg.  v.  Phillpott,  6 

was  quashed,   because    there   was   no  Cox.  C.  C.  140,  Dears.  C.  C.  183. 

evidence  to  show  that   the   defendant  8.  This  complaint  was  held  sufScient 

had  the  means  to  maintain  the  child  as  under  Mass.  Stat.  (1882),  c.  270,  §  4, 

alleged  in  the  indictment.  and    is    good    under    this    statute  as 

For  a  similar   indictment  charging  amended   by  Stat.  (1885),  c.  176,  and 

abandonment   see    Reg.   v.   Phillpott,  Stat.  (1893),  c.  262. 

6  Cox  C.  C.  140,  Dears.  C.  C.  179.  Similar  statutes  exist  in  the  follow- 

1.  Neglect  on  the  part  of  a  parent  to  ing  states,  to  wit: 

provide  an  infant  child  with  necessary  Arizona.  —  Pen.  Code  (1887),  §  442. 

food  and  clothing  is  not  a  misdemeanor  California.  —  Pen.  Code  (1897),  §  270. 

at  common  law  unless  some  actual  in-  Idaho.  — Rev.  Stat.  (1887),  §  6782. 

jury  is  done  to  the  child;  and  in  an  in-  Kentucky.  —  Stat.  (1894),  §  328. 

dictment  for  that  offense  an  averment  Minnesota. — Stat.  (1894),  §  6536. 

that  the  child  was  actually  injured  is  a  Montana. —  Pen.  Code  (1895).  §  470. 

necessary  and  material  allegation  and  i/toA.  —  Rev.  Stat.  (1898),  ^4224. 
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John  Doty  of  Wakefieldy  in  the  county  of  Middlesex^  on  \  .ehalf  of  the 
commonwealth  of  Massachusetts^  on  oath^  complains]  ^  thai  Burkntr  F, 
Burlington^  late  resident  of  Wakefield^  in  the  county  of  Middlesex^  is 
the  father  of  one  Mary  L.Burlingtonj  a,  minor  child  under  the  age  of 
twenty-one  years,  and  that  the  said  Burkncr  F.  Burlington^  on  the 
first  (Jay  oi  July^  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty 'twOy  at  Wakefield^  in  the  county  of  Middlesex^  did  knowing^ly 
and  unreasonably  neglect  to  provide  for  the  support  ot  the  said 
Mary  L.  Burlington^  the  minor  child  of  him,  the  said  Burkner  F.  Bur- 
lington^ and  that  the  said  Burkner  F.  Burlington,  the  father  of  the 
said  Mary  L.  Burlington,  the  minor  child  aforesaid,  from  the  said 
first-mentioned  day  to  the  day  of  making  this  complaint,  at  Wakefield 
aforesaid,  in  the  county  aforesaid,  knowingly  and  unreasonably  has 
neglected  to  provide  for  the  support  of  the  said  Mary  Z.  Burlington, 
the  minor  child  aforesaid,  against  the  peace  of  the  said  Commonwealth 
and  the  form  of  the  statute  in  such  case  made  and  provided. 

\John  Doe, 

Middlesex,  ss.  Received  and  sworn  to  the  first  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-two^ 
before  said  court. 

John  Hancock,  Clerk. J  ^ 

2«  Against  Any  Person  Having  Contpol  of  Child.* 

Form  No.  6765. 

(Precedent  in  Cowley  v.  People,  21  Hun  (N.  Y.)  417.)' 
[Court  of  General  Sessions  of  the  City  and  County  of  New  York. 

The  People  of  the  State  of  New  York 

against 
Edward  Cowley, 

The  grand  jurors  of  the  city  and  coMuty  oiNew  York,\>y  this  indict- 
ment, accuse  Edward  Cowley  of  the  crime  of  neglecting  to  supply  a 
child  in  his  custody  with  proper  food,  committed  as  follows:]^ 

1.  The  words  enclosed  by  [  ]  will  not  to  be  injured,  shall  be  guilty  of  a  mis- 
be  found  in  the  reported  case,  but  have  demeanor." 

been  added  to  render  the  form  com-  Similar  statutes  are  to  be  found  as 

plete.  follows: 

8.  Preoadflnti.  —  See  also  forms  in  Rex  Colorado,  —  Laws  (1801),  p.  60,  g  3. 

1/.   Friend,  R.  &  R.  C.  C.  20;  Rex  v.  Illinois, — Starr  &  C.     Anno.   Stat 

Ridley,  2  Campb.  650.  (1896),  p.  1263,  par.  129. 

8.  This    indictment    contained    five  Minnesota.  —  Stat.  (1894),  §  6537. 

counts,  but  the  first  and  second  counts  Missouri.  —  Rev.  Stat.  (1889),  g  3499. 

alone  were   resorted  to.     The    indict-  New  Jersey.  —  Gen.   Stat.    (1895),    p. 

ment  was  drawn  under  the  New  York  1717,  §  26;  p.  1720,  §  38. 

Act  of  1876,  c.  122,  §  4,  providing  that  New  York, —  Birds.  Rev.  Stat.  (1896), 

**  whoever,  having  the  care  or  custody  p.  420,. §  44;  p.  421,  §  45. 

of  any  child,  shall  wilfully  cause  or  Pennsylvania,  —  Bright.     Pur.     Dig. 

permit  the  life  of  such  child  to  be  en-  (1894),  p.  1017,  g  25. 

dangered,  or  the  health  of  such  child  to  The  statutes  cited  above  have  refer- 

be  injured,  or  who  shall  wilfully  cause  ence  only  to  those  who  have  the  child 

or  permit  such  child  to  be  placed  in  under  their  charge  and    control.     In 

such  a  situation  that  its  life  may  be  en-  Georgia  and  Washington^  however,  it  is 

dangered,  or  its  health  shall  be  likely  provided  that  whoever  shall  deprive  a 
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First  count.  That  Edward  Cowl^,  late  of  the  nituieenik  ward  of 
the  city  of  New  York,  in  the  county  of  New  York  aforesaid,  being  an 
evilly -minded  and  cruelly-disposed  person,  and  well  knowing  and 
intending  the  premises  hereinafter  set  forth,  unlawfully,  wilfully  and 
wickedly,  on  the  twenty-sixth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-nine,  at  the  ward,  city  and 
county  aforesaid,  did  neglect  to  provide  a  certain  child,  then  and 
there  known  by  the  name  of  L^mis  Kulhtsky,  otherwise  called  Louis 
Victor,  and  of  which  child  he  then  and  there  had  the  care  and  custody,  ■ 
and  which  said  child  was  then  and  there  in  his  custody,  and  was  an 
infant  of  tender  age,  to  wit,  of  the  age  of  five  years,  with,  and  to  give 
and  administer  unto  the  said  child,  proper,  wholesome  and  sufficient 
food,  meat,  drink,  warmth,  clothing,  bed-covering  and  means  of 
cleanliness,  and  did  therein  and  thereby  wilfully  cause  and  permit  the 
health  of  said  child  to  be  injured,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  the  people 
of  the  state  of  New  York  and  their  dignity. 

Second  count.  And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present:  That  afterwards,  to  wit,  on  the  day  and  in  the 
year  aforesaid,  at  the  ward,  city  and  county  aforesaid,  the  said  £f^- 
ward  Cowley,  wilfully  and  wickedly,  a  certain  child  then  and  there 
known  by  the  name  of  Louis  Kulkuskt,  otherwise  called  Louis  Victor, 
and  of  which, child  he  then  and  there  had  the  care  and  custody,  and 
which  said  child  was  then  and  there  in  his  custody,  and  was  an  infant 
of  tender  age,  to  wit,  of  the  age  of  five  years,  and  which  said  child 
theretofore  had  been  and  then  was  diseased,  sick  and  ailing  in  its 
body  and  limbs,  and  then  and  there  required  proper  medicine  and 
medical  attendance,  did  wilfully  neglect  to  provide  with,  and  to  give 
and  administer  unto  said  child  due,  proper  and  sufficient  medicine  and 
medical  attendance  and  care,  when  so  as  aforesaid  diseased,  sick  and 
ailing,  and  did  therein  and  thereby  wilfully  cause  and  permit  the 
health  of  said  child,  to  wit,  the  infant  aforesaid,  to  be  injured,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state  of  New  York  and  their  dignity. 
[B.  K.  Phelps, 
District  Attorney  of  the  City  and  County  of  New  York.  ]^ 

IV.  ILLEGAL  ElIPLOTHENT. 

1.  In  Acrobatic,  Mendicant  or  Obscene  Employment. 

Form  No,  6766.* 
In  the  Superior  Court  of  the  City  and  County  of  San  Francisco, 
State  of  California. 

child  of  Dccesftary  food  or  dothinK  shall  b«en  added  to  render  the  form 

be  punished,  etc.  plete. 

Cwrfia.  —  3  Code  (1S95),  §  708,  S.  This  form    !s   drawn    under 

Waikineltm.  —  Ballinjet's       Anno,  Pen.  Code  (1*97),  §  173.  which  pro 

Codes  &  Stat.  (1897),  §  7071.  thai  "  Any  person,  whether  as  pi 

1.  The  words  enclosed  by  [  ]  will  not  relative,  guardian,  employer  or  ( 

be  found  in  the  reported  case,  but  have  wise,  having  in   his   care,  cuitoi 
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The  People  of  the  SiaU  of  Calif  ortda^  plaintiflF, 


1 


Richard  Roe^  defendant 

Richard  Roe  is  accused  by  the  district  attorney  of  the  said  cOy  and 
county  by  this  information  of  the  crime  of  giving  away  and  appren- 
ticing for  the  purpose  of  rope-ibalking  a  child  under  the  age  of  sixteen?- 
years,  in  his  care,  custody  and  control,  committed  as  follows:  The 
said  Richard  Roe^  on  t\iQ  first  day  oi  January ^  a.  d.  i8P^,  at  the  said 
city  and  county  of  San  Francisco^  and  before  the  filing  of  this  informa- 
tion, was  the  father  of  one  Robert  Roe^  a  child  under  the  age  of  six- 
teen years,  to  wit,  of  the  age  of  fourteen  years,  and  on  said  date  did 
unlawfully  give  away  and  apprentice  to  one  Samuel  Short  the  said 
Robert  Roe  for  the  vocation,  use,  occupation,  calling,  service  and 
purpose  of  rope-walkings  contrary  to  the  form,  iforce  and  effect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California, 

Dated  February  i,  a.  d.  i8P^. 

Daniel  Webster ^ 
District  Attorney  of  said  City  aiu/ County  of  San  Fnancisco. 

2.  In  Hanufacturingr  or  Mercantile  Establishment. 

Form  No.  6767.* 

Newport^  Sc.  At  the  court  of  Common  Pleas  of  the  State  of  Rhode 
Island  and  Providence  Plantations  ^  holden  at  Newport^  within  and  for 

control  any  child  under  thie  age  of  six-  New  Hampshire,  —  Pub.  Stat.  (1891), 

teen  years,  who  shall  sell,  apprentice,  c.  265,  §  3. 

give  away,  let  out,  or  otherwise  dispose  New  Jersey,  —  Gen.    Stat,   (1895),    p. 

of  any  such  child  to  any  person,  under  1717,  §§  27,  28. 

any  name,  title,  or  pretense,  for  the  New  York.  —  Birds.  Rev.  Stat.  (xSgd), 

vocation,  use,  occupation,  calling,  ser-  p.  423,  %  48. 

vice,  or  purpose  of  singing,  playing  on  Rhode  Island,  —  Gen.    Laws    (1896), 

musical     instruments,     rope-walking,  c.  115,  §§  4»  5* 

dancing,  begging,  or  peddling,  in  any  Wisconsin,  —  Saab.  &  B.  Anno.  Stat. 

public  street  or  highway,  or    in  any  (1889),  §  4587«« 

mendicant     or     wandering     business  ObsoBiMor  IndMentSm^lojninit. —  All 

whatsoever,  and  any  person  who  shall  the  statutes  cited  above,  save  those  of 

take,  receive,  hire,  employ,  use,  or  have  Arinona^  California^  Kansas  and  Mon- 

in  custody  any  child  for  such  purpose,  i^iM,make  it  illegal  to  employ  or  exhibit 

or  either  of  them,  is  guilty  of  a  mis-  a  child   in    an    obscene    or    immoral 

demeaiTor."  exhibition. 

Similar  statutes  exist  as  follows:  1.  Age.  —  In  most  states  the  age  fixed 

ArtMona,  —  Pen.  Code  (1887),  %  444.  by  the  statute  is  sixteen.      In  Indiama, 

Colorado.  -^Laws  (1891),  p.  59,  §§  i,  2.  however,  the  age  is  fifteen;  in  Colorado^ 

Connecticut, — Gen.  Stat.  (1888),  §  141 7.  Illinois,  Kansas^  New  Hampshire  and 

Georgia. — 3  Code  (1895),  g  706.  Wisconsin,  fourteen;  and  in  ConnectUtU 

Illinois,  —  Starr    &  C.    Anno.   Stat,  and  Georgia,  twelve. 

(1896),  p.  1263,  par.  131.  In  New  Jersey  it  is  made  an  offense 

Indiana.  —  Horner's    Stat.  (1896),   §  so  to  hire,  etc.,  for  thepurpNOseof  rope- 

6620.  walking,  etc.,  where  the  child  is  under 

Kansas, — Gen.  Stat.  (1880),  §  217a  fifteen,  but  for  street  sin^ng  or  other 

Kentucky.  —  Stat.  (1894),  g  326.  mendicant  pursuit  it  is  an  offense  if  the 

Michigan,  —  How.  Anno.  Stat.  (1882),  child  is  under  eighteen. 

g  1998.  8.  Rhode  Island,  —Gen.  Laws  (1896X 

Minnesota. —StAi,  (1894),  g  6530.  c.  68,  gg  I,  2,  12.  Similar  statutes 

Montana,  —  Pen.  Code  (1895),  g  472.  as  follows: 
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the  county  oi  Newport^  on  the  first  Monday  oi  Februaryy  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-seven. 

The  grand  jurors  for  the  state  of  Rhode  Island  and  Providence  Plan- 
tations^ in  and  for  the  county  of  Newport^  upon  their  oaths  present^ 
thaty^^«  Doe^  late  oi  Newport^  in  said  county,  upon  the  first  day  of 
January^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven^  with  force  and  arms,  at  Newport^  in  the  county  of 
Newport  aforesaid,  did  then  and  there  unlawfully,  knowingly  and 
wilfully  employ  and  suffer  and  permit  to  be  employed  in  a  certain 
dry  goods  store  there  situate,  known  as  *'  T?u  Yankee  Notion^'*  in 
which  were  employed  a  large  number^  of  women  and  children,  to 
wit,  twenty  women  and  children,  one  David  Roe^  a  child  then  under 
twelve^  ^ears  of  age,  to  wit,  ten  years  of  age,  against  the  form  of  the 
statute  m  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state. 

Alexander  Hamilton^  Attorney-General. 

8.  In  Mining. 

PormNo.  6768.' 

The  State  of  Indiana^  Posey  County,  set: 

Before  me  Abraham  Kenty  a  justice  of  the  peace  for  said  county, 
came  John  Doe^  who,  being  duly  sworn  according  to  law,  deposeth 
and  saith:  That  on  or  about  the  first  day  of/une,  in  the  year  iS98y  at 
the  county  of  Posey  and  state  of  Indiana,  one  Samuel  Short,  late  of 
said  county,*  did  then  and  there  unlawfully  take  one  Leonard  A. 
Ford,  a  child  under  the  age  of  twelve^  years,  in  certain  underground 
works,  to  wit,  a  coal  mine  there  being,  and  did  then  and  there  unlaw- 
fully employ  said  Leonard  A,  Ford  in  mining  coal  in  such  mine  con- 
trary to  the  form  of  the  statutes  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Indiana, 

John  Doe, 

Subscribed  and  sworn  to  before  me  i}x\^  fifth  day  oi  June,  \%98. 

Abraham  Kent,  J.  P.     (seal) 

Connecticut,  —  Gen.   Stat.   (x888),   ^  to  be  within  the  Rhode  Island  statute, 

1753-55-  must  employ  not  less  than  five  persons 

Massachusetts.  —  Stat.   (1894),  c.  508,  who  are  women  or  children.    R.  I.  Gen. 

§  13.  Laws  (1896),  c.  68.  §  a.     In  Michigan 

Michigan,  —  How.  Anno.  Stat.  (Snpp.  not  less  than  ten  must  be  employed. 

1890),  g  19970*  How.    Anno.     Stat.     (Supp.    1890).    g 

New  Hampshire,  —  Pub.  Stat  (1891),  1997^4. 

c.  93,  ^  10.  8.  Age. —  In  If ew  Hampshire  the  age 

IVisconsin.  —  Sanb.  &  B.  Anno  Stat,  is  ten;  in  Connecticut^  Mcusachuetts  d^n^ 

(1889),  8  1728a.  IVisconsin,  thirteen. 

In  Indiana    it  Is   unlawful  for  any  8.  Indiana,  —  Homer's  Stat.  (1896),  g 

person,  firm,  company,  corporation  or  6623. 

association,  engaged  in  manufacturing  Montana,  —  Pen.  Code  (1895),  g  474. 

iron,  steel,  nails,  metals,  machinery  or  New  Jersey.  —  Gen.   Stat*   (1895),  p. 

tobacco,   to  employ  or  keep  at  work  17 18,  §  30. 

any  child  under  twelve  years  of  age.  Washington,  —  Ballinger^s       Adno. 

Horner's  Stat.  Ind.  (1806),  §  2125a  et  seq.  Codes  &  Stat.  (1897),  g  3172.    ' 

1.  VumlMr   SmplojM.  —  The    manu-  4.  Age.  —  In  Montana  the  age  is  four- 

iacturing  or  mercantile  establishment,  teen  years. 
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4.  Ovepwopking  in  Faotopies. 

Fonn  No.  6769  J 

{Commencing  as  in  Form  No.  6768,  and  continuing  dawn  to  *)  beingr 
then  and  there  the  owner  (or  agent  or  overseer  or  foreman)  of  a  cer- 
tain cotton  (or  woolen)  factory  in  said  county,  did  then  and  there 
unlawfully  employ  {ox  permit  to  be  employed  or  employ  and  permit  to  be 
employed),  in  the  said  cotton  (or  woolen)  factory,  of  which  he,  the  said 
Jokn  Doe,  tlien  was  the  owner  (or  c^ent  or  overseer  or  foreman)  a& 
aforesaid^  one  David  Roe,  he,  the  said  David  Roe,  then  being  under 
the  age  of  eighteen  years,*  to  wit,  of  the  age  of  fourteen  years,  for  a 
longer  period  than  ten  hours'  in  one  day,  to  wit,  for  a  period  of  twelve 
hours  in  one  day,  contrary  {concluding  as  in  Form  No.  6768). 

6.  Violating  School  Law. 

Form  No.  67  7  o  .^ 

State  of  Maine. 

Kennebec,  ss.  At  the  Superior  Court  begun  and  held  at  Augusta^ 
within  and  for  said  county  of  Kennebec,  on  theyfrj/  Tuesday  of  Septem- 
ber in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
seven.  ' 

The  jurors  for  the  state  upon  their  oath  present  thdX  John  Doe  of 
Augusta,  in  the  county  of  Kennebec^  manufacturer,  on  the  first  day  of 
September  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  at  Augusta  aforesaid,  being  then  and  there  the  owner  (or 
agent  or  superintendent)  of  a  certain  cotton  (or  woolen)  manufactory  ia 
said  Augusta,  did  then  and  there  unlawfully,  wilfully  and  knowingly 

1,  Indiana.  —  Horner's  Stat.   (1896),  Vermont,  fifteen;  in  Michigan,  fifteen 

g  2125.     See  also  §  2125^.  for  a  female  and  fourteen  for  a  male» 

See  also  similar  statutes  as  follows:  S.  Honn  of  SmpIoymMit.  —  In  Micfd^ 

Connecticut,  —  Gen.     Stat.    (l888),    g  gan  nine  hours,  and  in  Wisconsin  eight 

1745.  hours,  is  the  limit  of  a  day's  work. 

Maine,  —  Rev.  Stat.  (1883),  c.  48,  g  15.  4.  This  form   is  drawn   under   Me. 

Michigan,  —  How.  Anno.  Stat.  (Supp.  Rev.  Stat.  (1883),  c.  48,  gg  13,  14. 

X890),  §  1997^2.  Similar  statutes  exist  as  follows: 

Minnesota,  ~-^\aX,  (1894),  g  6541.  Connecticut.  —  Gen.    Stat.   (1888),  §g 

New  Hampshire,  —  Pub.  Stat.  (1891),  2105,  2106. 

c.  180,  gg  14,  16.  Massachusetts,  —  Sut.  (1894),  c.  508^ 

Vermont.— SiSit,  (1804),  g  5 146.  g  14. 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat.  New  Hampshire.  —  Pub.  Stat.  (1891), 

(1889).  g  1728.  c.  93,  ggii.  12. 

EmploymMit  Before  and  After  Certain  Hhode  Island.  —  Gen.  Laws  (1896),  c» 

Hooxi. —  In   Massachusetts  and  Minne*  64,  gg  5,  10. 

sota  statutes  exist  prohibiting  the  em-  Vermont.  —  Stat.  (1894),  gg  712,  713. 

ployment  of  children  under  a  certain  In  Maine  an  offender  is  to  be  pro- 

age  before   the  hour  of  seven  in  the  ceeded  against  by  indictment,  and  the 

morning  and  after  the  hour  of  six  at  county  attorney  shall  prosecute  (Rev. 

night.  Stat.  (1883),  c.  48,  g  14),  while  in  the 

Massachusetts, — Stat.  (1894),  c.  508,  other  states  the  prosecution  is  usually 

g  14.  by  complaint  before  a  justice  or  mu- 

Minnesota,  — Stat.  (1894),  g  6339.  nicipal  court,   and  by  truant  officers 

8.  Age.  —  In  Connecticut,  Maine  and  where  these  officers  exist. 
Minnesota  the  age  is  sixteen  years;  in 
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employ  (or  suffer  to  work  or  employ  and  suffer  to  work)  in  said  manu* 
factory  one  David  Lee^  a  child  then  under  twelve  (or  over  twelve  and 
under  fifteen)  years  of  age,  to  wit,  ten  {pv  fourteen)  years  of  age,  the 
said  David  Lee  not  having  attended  a  public  school  or  a  private  school 
taught  by  a  person  qualified  to  be  a  public  teacher  for  four  (or  three) 
months  of  the  year  preceding  such  employment  as  aforesaid,  against 
the  peace  of  said  state,  and  contrary  to  the  form  of  the  statute  ia 
such  case  made  and  provided. 

Wolfe  Londoner^  Foreman. 
Ralph  Irons^  County  Attorney. 
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DAMAGES,  OFFER  TO  LIQUIDATE. 

By  Thomas  £.  O'BKixif. 

I.  The  Offer,  iois. 

II.  THE  ACCEPTANCE,  1019. 

0R08S-REFERBNCBS, 

jRtt  Forms  relating  to  Offer  to  Allow  Judgment^  see  the  tiile  COM- 
PROMISE, ante,  p.  12. 

For  Forms  relating  to  Offer  to  Confess  Judgment ,  see  the  title  CON- 
FESSION  OF  JUDGMENT,  ante,  p.  46. 

I.  THE  Offer. 

Form  No.  6771  •> 

Supreme  Court,  Albany  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  above  named  defendant  Richard  Roe  hereby  offers  that  if  he 
fails  in  his  defense  in  the  above  action  now  pending  in  this  court,  the 

1.  Statutory  Proviiioiii.— In  A^irw  York,  whom  the  cause  is  tried.     Code  Civ. 

in  an   action  to  recover  damages  for  Proc.,  §  737,  as  0mm^</ Laws  (1877),  c. 

breach  of  contract,  the  defendant's  at-  416  (Birds.  Rev.  Stat.  (1896),  p.  2198,  g  3). 

torney  mav,  with    the  ansn^er,   serve  Similar  or  analogous  provisioos  ez- 

upon  the  plaintifiTs  attorney  a  written  ist  in  the  following  states: 

offer  that  if  the  defendant  fails  in  his  Arkansas, — Sand.  &  H.  Dig.  (1894.), 

defense  the  damages  may  be  assessed  §g  5901,  5902. 

at  a  specified  sum.     If    the    plaintiff  /e^uwi. —  Code  (1807),  §g  3820,  3621. 

serves  notice  that  he  accepts  the  offer  Kentucky, —  Bullitt's  Civ.  Code  (1896), 

with    or   before   the    notice  of    trial,  g^  635, 636. 

and  damages  are  awarded  to  him  on  Michigan,  —  How.  Anno.  Stat.  (1860), 

the  trial,  they  must  be  assessed  accord-  gg  7373,  7374. 

ingly.     Code  Civ.Proc.,  §  736  (Birds.  Missouri,  —  Bums'   Anno.    Pr.  Code 

Rev.  Stat.  (1896),  p.  2198,  g  i).     If  the  (1896),  g  566. 

plaintiff  does  not  accept  the  offer,  he  North   Carolina,  —  Code    (1863),    gg 

cannot  prove  it  upon  the  trial;  but  if  575,  576. 

the  damages  awarded  to  him  do  not  North  Dakota,  —  Rev.  Codes  (189s), 

exceed  the  sum  offered,  defendant  is  gg  5641,  5642. 

entitled  to  recover  the  expenses,  neces-  South  Carolina,  —  2  Rev.  Stat.  (x893)» 

sarily  incurred   by  him   in  preparing  gg  387,  388. 

for  trial,  of  the  question  of  damages.  South  Dakota,  —  Dak.    Comp.    Laws 

The  expenses  must  be  ascertained  and  (1887),  gg  5248,  5249. 

the  amount  thereof  determined  by  the  IVisconsin,  —  Sanb.  &  B.  Anno.  ScaL 

judge,   or  the    referee    by   or    before  (1889),  gg  2790,  2791. 
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plaintiff's  damages  may  be  assessed  at  the  sum  of  five  hundred 
dollars. 

Oliver  Ellsworth,  Defendant's  Attorney, 
No.  106  State  street,  Albany,  New  York^ 
Dated  this  Ji/teenth  day  of  March,  iS98, 
To  Jeremiah  Mason,  Attorney  for  Plaintiff. 
{Affidavit  of  attorney's  authority,^ 

IL  THE  ACCEPTANCE. 

Form' No.  677a,* 

{Title  of  court  and  cause  as  in  Form  No,  6771.) 
To  Oliver  Ellsworth,  Attorney  for  Richard  Foe: 

You  will  please  take  notice  that  the  plaintiff  above  named  hereby 
accepts  the  offer  ol  Richard  Roe,  the  defendant. above  named,  that  if 
he  fails  in  his  defense  in  the  above  action,  plaintiff's  damages  may 
be  assessed  dX  five  hundred  doW^xs:, 

Jeremiah  Mason,  Attorney  for  Plaintiff, 

No.  106  State  Street,  Albany,  New  York}- 
Dated  this  fifteenth  day  of  March,  iS98. 
{Affidavit  of  attorney's  authority,)/^ 

»  •        •.»•■' 

1.  Han's  Court  Rules  (1896),  No.  2.  of  trial.   Code  Civ.  Proc.,  %  736  (Birds 

8.  AflUUivit  of  Attorney's  Authority.  —  Rev.  Stat.  (1896),   p.  2198,  §  i).    See 

Unless  the  o£fer  made  as  prescribed  in  also  list  of  statutes  cited  supra^  note 
the  statute  is  subscribed  by  the  party  .  i,  p.  1018. 

making  it,  his  attorney  must  su.bspribe  .  L  :AflUUivit. of , Attorney's  Authority. — 

it  and  annex  thereto  his  affidavit  to  the  When    the    acceptance    ts   subscribed 

effect  that  he  is  duly  authorized  to  make  by  the  attorney    for  the  plaintiff,  he 

it  in  behalf  of  the  party.     N.  Y.  Code  must  annex  thereto  his  affidavit  to  the 

Civ.    Proc,   g   740  (Birds.   Rev.    Stat,  effect  that  he  is  duly  authorized  to  make 

(1896),   p.   2198,   §  5).     The  following  it  in  behalf  of  the  plaintiff.      N.   Y. 

form  of  affidavit  is  sufficient:  Code  Civ.  Proc.,  §  740(Birds.  Rev.  Stat, 

*' Albany  County,   ss.      Oliver  Ells-  (1896),  p.   2198,  §  5).     The  following 

worth  being  duly  sworn,  says  that  he  is  form  of  affidavit  may  be  used  under 

the  attorney  for  the  defendant  Richard  this  section: 

Hoe  in  the  above  entitled  action  and  **^/^a»y  County,  ss.  feremiah  Mason, 

that  he  is  duly  authorized  by  the  said  being  first  duly  sworn,  says  that  he  is 

Richard  Roe  to  make  the  above  offer  to  the  attorney  iorjohn  Doe^  the  plaintiff 

liquidate  damages  in  his  behalf.  above  named,  and  that  he  is  duly  au- 

Oliver  Ellsworth,  thorized  by  the  said  plaiqtiff  to  accept 

Sworn  to  before  me  this  fifteenth  day  the  above  offer  to  liquidate  damages, 

of  Afarchy  iZq8.  feremiah  Mason, 

(seal)  Norton Porter,}ioXSLTy  ^\x\i\\c.**  Subscribed  and  sworn  to  before  me 

8.  Senrioe  of  Votioe  of  Aoceptanoe.  —  In  this  fifteenth  day  of  March^  i%g8. 

New   York  the    notice  of    acceptance  (seal)  A^or/SwfjP^riiw,  Notary  Public.** 
must  be  served  with  or  before  the  notice 
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DANGEROUS  AND  VICIOUS  ANIMALS. 

By  W.  R.  Buckminster. 

I.  CIVIL  ACTIONS  FOR  INJURIES,  1020. 

\.  By  a  Bear^  1021.  , 
«.  By  a  Bull^  1023. 
8.  By  a  Dogy  1024. 
4.  By  a  Horse^  1025. 
^.  By  a  Ram^  1026. 

IL  CRIMINAL  PROSECUTIONS,  1027. 

1.  Allowing  Rabid  Dog  to  Run  at  Large^  1027. 

«.  Drivir^  or  Leading  Uncaged  Bear ^  1027. 

8.  Keeping  Unruly  Bull  Near  Public  Highwc^^  1098. 

CROSS-REFERENCES. 

For  other  Forms  relating  to  Animals^  see  the  title  ANIMALS^  vol.    i^ 
p.  789. 

L  CIVIL  ACTIONS  FOR  INJURIES.^ 

1.  BequliitM  of  Complaint  or  DedAnt-  App.  Dec.  (N.  Y.)495;  Koney  v.  Ward^ 

tion  —  Generally, —  For  the  formal  parts  2  Daly  (N.  Y.)  295;  Wheeler  v.  Brant, 

of  a  complaint,  petition  or  declaration  23  Barb.  (N.  Y.)  324;  Rider  v.  White^ 

in  a  particular  jurisdiction  consult  the  65    N.  Y.    54;   MXaskill    v.    Elliot,  s 

titles    Complaints,    vol.    4,    p.    1019;  Strobh.    L.    (S.    Car.)    196;  Oakes    v. 

Declarations.  Spaulding,     40    Vt.    347;    Coggswell 

For  statutes  relating  to  civil  liability  v.  Baldwin,  15  Vt.  404;  Kertschacke  v. 

of  the  owners  or  keepers  of  a  vicious  or  Ludwig,  28  Wis.  430.     But  where  the- 

dangerous  animal  see  as  follows:  animal   is    of    a    wild    and    ferocious. 

Alabama.  —  Civ.  Code  (x 886),  §  1379.  nature,   notice  is  presumed  and  need 

Georgia.  —  2  Code    (1895),   gg    3821,  not  be  alleged.     Earl  v.  Van  Als tine, 

3822.  8  Barb.  (N.Y.)  630. 

Tennessee.  —  Code    (1896),    §§    2988,        An  averment  that  the  defendant  knew 

2989.  the  dog  *'  was  of  a  ferocious  and  mis- 

Scienter.  —  The  ground  of  liability  is  chievous    nature  '*  is    conformable    to- 

the  keeping  of  the  animal  after  notice,  precedent  and  sufficient  after  verdict, 

actual  or  constructive,  of  its  dangerous  M'Caskill  v,  Elliot,  5  Strobh.  L.  (S.  Car.) 

habits,  and  such   previous  knowledge  196.    And  an  averment  that  defendants 

must  in  general  be  alleged  and  proved,  kept  a  dog  '*  wilfully,  unlawfully,  and 

Mason  v.  Keeling,  12  Mod.  332;  Worm-  maliciously,"  with  full   knowledge  of 

ley  t'.  Gregg,  65  111.  251;  Keightlingert^.  his  ferocious  and  vicious  habits,   and 

Egan,  65  111.  235;  Vroomant^.  Lawyer,  13  making  no  effort  to  protect  the  public 

Johns.  (N.  Y.)  33q;  Van  Leuven  v.  Lyke,  from  his  vicious  attacks,  will  justify  an 

I  N.Y.  515.     And  see  also  Pickering  v,  award  of  exemplary  damages.  Cameron 

Orange,    2  111.  338;'  Partlow  v.    Hag-  v,  Bryan,  89  Iowa  214. 
garty,  35  Ind.  178;  Murray  v.  Young,        Nef»ligence     of    Defendant.   —    The 

12  Bush  (Ky.)  337;  Lyons  v,  Merrick,  ground  of  liability  being  the  keeping 

105  Mass.   71;  Hewes  v.   McNamara,  of  the  animal  with  or  after  notice  of 

106  Mass.  281 ;  Kelly  v.  Tilton,  2  Abb.     its  dangerous  habits,  no  negligence  in. 
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6778.      DANGEROUS  AND  VICIOUS  ANIMALS.      6773. 

1 .  By  a  Bear. 

Form  No.  6773. 
(Precedent  in  Marquet  v.  La  Duke,  96  Mich.  596.)^ 

[The  Circuit  Court  for  the  County  of  Menominee, 

County  of  Menominee^  ss.]^  Julian  Narcisse  Marquet^  by  his  next 
friend,  Narcisse  Marquet^  of  the  city  of  Menominee^  in  said  county, 
plaintiff  herein,  by  Sawyer  &*  Waite^  his  attorneys,  complains  of  .^;x/<;i!i 
JLa  Duke^  defendant  herein,  of  a  plea  of  trespass  on  the  case,  filing 
this  declaration,  entering  rule  to  plead,  etc.,  as  commencement  of  suit. 

For  that  whereas,  the  defendant  above  named,  on  October  2^^  iS91^ 
and  for  a  long  time  previous  thereto,  had  occupied  and  controlled 
the  Eagle  Hotels  a  public  house,  situated  in  the  city  of  Menominee^ 
Mich,\  that  there  were  public  grounds  surrounding  said  hotel,  to 
which  the  public  was  invited,  and  through  which  it  (the  public)  was 
freely  permitted  to  pass ;  that  said  Eagle  Hotels  on  said  kjiih  day  of 
October^  was  occupied  as  a  public  house  of  entertainment,  and  the 
grounds  about  the  same  were  open  as  a  place  of  recreation  to  people 
in  a  public  way,  and  were  unenclosed,  free  access  being  given  to  said 
grounds  from  Ogden  avenue,  a  public  street,  on  the  south,  and  from 
^»;z/<7/avenue,anotherpublic  street,upon  the  north;  that  upon  the  said 
2Jiih  day  of  October^  and  for  a  long  time,  to  wit,  for  one  month  or  more, 
previous  thereto,  the  defendant  kept  two  black  bears  in  the  grounds 

guarding  or  securing  it  need  be  averred,  wife  of  said  Stephen  May ^  whereby  the 

^oolf  v.  Chalker,  31  Conn.  121;  Brooks  said    Sophia  became  and    was  greatly 

V,  Taylor,  65  Mich.   208;  May  v.  Bur-  terrified  and  alarmed,  and  became  and 

<lett,  9  Q.  B.  loi,  58  E.  C.  L.  99.  was  sick,  sore,  lame  and  disordered,  and 

Negativing  Plaintiff* s  Negligence,  —  It  so  remained  and  continued  for  a  long 

is  said    to    be    neither  necessary    nor  time,  to  wit,  from   the  day  and   year 

•customary  to  insert  an  averment  of  due  last  aforesaid  to  the  time  of  the  com- 

care  on  the  part  of  the  plaintiff.    2  Chit,  mencement  of  this  suit;  whereby,  and 

PI.  562,  563;  2  Green  Pr.  1290;  Popple-  in  consequence  of  the  alarm  and  fright 

well  V.  Pierce,   10  Cush.  (Mass.)  509;  occasioned  by  the  said  monkey  so  at- 

Brooks  V.  Taylor,  65  Mich.  208.  tacking,  biting,  wounding,  lacerating 

By  Monkey.  —  In  May  v.  Burdett,  9  and  injuring  her  as  aforesaid,  the  said 

Q.  B.  lOT,  58  E.  C.  L.  99,  the  declara-  Sophia  has  been  greatly  injured  in  her 

lion   which  was  held  to  be  sufficient,  health,"  etc. 

omitting  the  formal  parts,  was  as  fol-  1.  The   defendant   in   this  case  ap- 

lows:     "  Before  and  at  the  time  of  the  pealed  from  the  verdict  and  judgment 

damage  and  injury   hereinafter   men-  rendered  against  him,  but  the  judg- 

tioned  to  the  said  Sophia  the  wife  of  ment  was  affirmed, 

the  said  Stephen  May,  wrongfully  and  See  substance  of  petition  in  a  similar 

injuriously  kept  a  certain  monkey,  he  case  in  Vredenburg  v,  Behan,  33  La. 

the  defendant  well  knowing  that  the  Ann.  627,  wherein  it  was  held  that  where 

said  monkey  was  of  a  mischievous  and  members  of  an   unincorporated    club 

ferocious  nature,   and   was   used   and  kept  a  bear  on  their  premises,  and  the 

accustomed  to  attack  and  bite  mankind,  bear  slipped  his  collar  and  injured  a 

and    that  it   was  dangerous  and   ini-  man,   who    died  in   consequence;   the 

proper  to  allow  the   monkey  to  be  at  members    of    the    club    were    all   lia- 

large    and     unconfined:     which     said  ble,  including  one  who,  being  absent, 

monkey,  whilst  the  said  defendant  kept  knew  nothing  of  the  bear, 

the  same  as  aforesaid,  heretofore  and  8.  The  words  enclosed  by  [  ]   will 

before  the  commencement  of  this  suit,  not    be    found   in   the   reported  case, 

to  wit,  on  the  ^d  of  September^  i8^,  did  but  have  been  added  to  render  the  form 

attack,  bite,  wound,  lacerate  and  injure  complete, 
the  said  Sophia  ^  then  and  still  being  the 
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6778.      DANGEROUS  AND  VICIOUS  ANIMALS,       6778» 

about  said  hotel,  between  it  and  O^den  avenue;  that  said  bears  were 
untamed,  savage,  and  ferocious,  which  was  well  known  to  the  defend- 
ant; that  said  bears  were  not  confined  or  excluded  from  contact  with 
people  who  passed  through  said  grounds,  save  and  except  by  a  chain 
fastened  to  a  collar' about  their  necks,  and  connected  to  a  post  in  the 
ground  at  the  other  end,  said  chain  being  10  or  12  feet  long;  that 
there  was  a  way  or  road  leading  from  Ogden  avenue  to  Dunlap  avenue, 
aforesaid,  through  the  grounds  above  mentioned,  and  near  where  the 
bears  aforesaid  were  placed,  along  which  way,  people  —  men,  women 
and  children — and  vehicles  were  allowed  and  invited  to  pass  by  said 
defendant,  in  close  proximity  to  said  bears,  so  close  that  said  bears 
could  seize  persons  passing  along  the  same;  that  on  said  2^ik 
day  of  October^  aforesaid,  the  plaintiff  herein ,  a  boy  between  five  and 
six  years  of  age,  in  company  with  other  children,  was  passing  through 
the  grounds  contiguous  to  said  Ec^U  Hotels  near  where  said  bears 
were  chained,  when,  without  any  negligence  on  the  part  of  the  plain- 
tiff, one  of  said  bears  so  kept  and  owned  by  defendant  as  aforesaid 
seized  plaintiff  in  a  ferocious  manner,  with  its  paws  and  teeth,  and 
lacerated,  bit«  bruised  and  scratched .  him,  making  large  wounds  in 
his  head  and  body  with  his  claws  and  teeth,  and  otherwise  lacerated 
and  injured  the  plaintiff,  whereby  his  under  jaw  was  broken  in  three 
places,  his  left  arm  broken  in  two  places  and  shoulder  smashed  in  a 
frightful  manner,  and  other  injuries  then  and  there  did  to  the  plain- 
tiff, wherejby  he  has  suffered  great  physical  pain  and  anguish,  having^ 
to  undergo  painful  surgical  operations  by  reason  thereof,  being  con- 
fined to  his  bed  in  a  critical  condition  for  a  long  time;  that  said 
injuries  were  caused  solely  on  account  of  the  negligence,  careless- 
ness, recklessness,  and  heedlessness  of  the  defendant,  who  was  well 
aware  and  had  full  knowledge  and  notice  of  the  ferocious  and  savage 
nature  and  ugly  disposition  of  said  bears;  that  said  defendant  was 
negligent,  heedless,  reckless  and  careless  in  keeping  said  bears  in  a 
place  so  exposed,  without  providing  a  watch  or  guard  over  them,  and 
without  placing  a  fence  or  pen  around  them,  and  defendant  was  guilty 
of  recklessness  and  negligence  in  keeping  said  bears  in  the  open 
grounds,  where  people  could  come  in  contact  with  them;  that  it  was 
heedless  and  reckless  to  keep  said  bears  in  such  an  exposed  place, 
fastened  with  a  chain  as  long  as  the  one  with  which  they  were  fast- 
ened on  said  day;  that  it  was  negligent  in  said  defendant  to  keep 
said  bears  anywhere  without  having  them  securely  guarded  and  pro- 
tected, that  children  of  tender  years  could  not  come  in  contact  with 
them;  that  plaintiff  suffered  great  damage  by  reason  of  the  biting, 
scratching,  wounding,  bruising,  breaking  and  lacerating,  as  aforesaid, 
whereby  he  was  caused  great  pain  and  suffering,  and  permanently 
disabled  and  crippled,  to  wit,  to  the  amount  of  %10^000.  Therefore 
the  plaintiff  demands  judgment  against  the  defendant  for  the  sum  of 
%10fiOO^  together  with  the  costs  in  and  about  this  action  incurred 
and  expended. 

\Sawyer  dr*  Whiie^ 

Attorneys  for  Plaintiff.]* 

1.  The  words  enclosed  by  [  ]  will  not  be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  complete. 
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6774.      DANGEROUS  AND  VICIOUS  ANIMALS.      Vll^, 

2.  By  a  Bull. 

Form  No.  6774. 
(Precedent  in  Brooks  v.  Taylor,  65  Mich.  909.)* 

State  of  Michigan^  \ 
County  of  Oceana,  j     ' 

The  circuit  court  for  the  county  of  Oceana, 

Solofnon  Brooks^  plaintiff  herein,  by  Z.  G,  Rutherfardy  his  attorney, 
complains  of  Lewis  L.  Taylor^  defendant  herein,  in  a  plea  of  trespass 
on  the  case,  filing  this  declaration  as  commencement  of  suit: 

For  that,  whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
ftrst  day  oi /ufyy  iZ85y  at  the  township  of  Leaviit,  in  the  county  of 
Oceana^  and  from  thence  for  a  long  space  of  time,  to  wit,  until  and 
at  the  time  of  the  damage  and  injury  of  the  said  plaintiff  as  here- 
after mentioned,  to  wit,  at  the  township  and  county  aforesaid,  wrong- 
fully and  injuriously  did  keep  a  certain  bull,  the  said  defendant  well 
knowing  that  the  said  bull  there  was  used  and  accustomed  to  attack 
and  gore,  wound,  and  injure  mankind,  to  wit,  at  the  township  and 
county  aiforesaid,  and  which  said  bull  afterwards,  and  while  said 
defendant  kept  the  same  as  aforesaid,  to  wit,  on  the  tenth  day  of 
July^  iS85y  at  the  township  of  Leavitt^  in  the  county  of  Oceana  afore- 
said, did  attack,  and  with  its  horns  gore  and  bruise,  said  plaintiff, 
and  did  then  and  there  greatly  lacerate,  hurt,  bruise  and  wound  the 
back,  shoulder,  and  side  of,  and  cause  great  internal  injury  to,  the 
said  plaintiff;  and  thereby  he,  the  said  plaintiff,  then  and  there 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time,  to  wit,  for  a  space  of  eight 
months,  thence  next  following,  during  which  time  the  said  plaintiff 
thereby  suffered  and  underwent  great  pain,  and  was  thereby  then 
and  there  hindered  and  prevented  from  performing  and  transacting 
his  lawful  affairs  and  business  by  him  during  that  time  to  be  per- 
formed and  transacted;  and  also,  by  means  of  the  premises,  he,  the 
said  plaintiff,  was  thereby  then  and  there  put  to  great  expense,  costs, 
and  charges,  in  the  whole  amounting  to  a  large  sum  of  money,  to 
wit,  the  sum  of  one  thousand  dollars,  in  and  about  endeavoring  to  be 
cured  of  the  said  wounds,  sickness,  lameness  and  disorder  so  occa- 
sioned as  aforesaid,  and  has  been,  and  is,  by  means  of  the  premises, 
otherwise  greatly  injured  and  damnified,  to  wit,  at  the  township  and 
county  aforesaid,  [and  therefore  he  brings  his  suit,  etc. 

L,  G,  Rutherford,  Attorney  for  Plaintiff.]" 


1.  Judgment  in  this  case  having  re-  injure    mankind,  and   that   the  place 

suited  in  favor  of  the  plaintiff,  defend-  of  keeping  need  not  be  stated.     It  is 

ant  brought  error,  but  the  judgment  further  held  that  it  is  not  usual  or  cus- 

was  affirmed,  it  being  held   that  the  tomary  to  negative  negligence  on  the 

owner's  negligence  was  sufficiently  set  part  of  the  plaintiff, 

forth  by  alleging  that  he  wrongfully  8.  The  words  enclosed  by  [  ]  will  not 

and  injuriously  kept  the  animal,  well  be  found  in  the  reported  case,  but  have 

knowing  that  it  was  used  and  accus-  been  added  to  render  the  form   com- 

tomed  to  attack  and  scare,  wound  and  plete. 
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8.  By  a  Do;.^ 

Form  No.  6775. 
(8  Wentw.  PL  437.) 

Markham  and  Le  Blanc. 

Trin.  Term,  69  Geo,  III. 

London^  to  wit  John  Doe  complains  of  Richard  Roe  being  in  the 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the  now  king,  be- 
fore the  king  himself,  of  a  plea  of  trespass  on  the  case;*  for  that 
whereas  the  said  Richard  Roe  on  the  tenth  day  of  May^  a.  d.  i  W9^  at  Lon- 
don aforesaid,  knowingly  and  wilfully  kept  a  certain  dog  called  a  bull- 
dog, which  said  dog  was  used  and  accustomed  to  bite  mankind,  he  the 
said  Richard  Roe  then  and  there  well  knowing  that  the  said  dog  was 
so  u^ed  and  accustomed  to  bite  mankind  as  aforesaid,  which  said  dog 
being  then  the  dog  of  the  said  Richard  Roe  on  the  tenth  day  of  May^ 
A.  D.  \W9y  at  London  aforesaid,  did  furiously  seize  upon  and  vehe- 
mently bite  the  said  JohnDoe^  and  by  so  seizing  upon  and  biting  him 
the  said  John  Doe^  did  so  greatly  tear,  lacerate,  mangle,  and  mar  the 
face  of  him  the  said  John  Doe  and  other  parts  of  the  body  of  the 
said  John  Doe  and  otherwise  so  greatly  hurt,  injure,  and  wound  him, 
that  the  saXdJohn  Doe  was  not  only  thereby  rendered  in  great  ter- 
ror and  danger  of  his  life,  and  lost  large  quantities  of  his  blood,  but 
the  said  John  Doe  was  and  is  very  much  bruised,  wounded,  maimed, 
and  disfigured  in  his  face,  and  by  reason  of  the  said  bites,  and  of  the 
hurts,  injuries,  wounds,  mars,  and  lacerations  thereby  occasioned, 
the  said  John  Doe  was  and  became  sick  and  disordered,  and  so  re- 
mained sick  and  disordered  continually  from  that  time  until  the 
exhibiting  the  bill  of  the  said  John  Doe^  and  during  all  that  time 
suffered  and  underwent  great  and  excruciating  pains  and  tortures 
both  of  body  and  mind,  and  was  forced  to  lay  out  and  expend, 
and  hath  actually  laid  out  and  expended  a  large  sum  of  money,  to 
wit,  the  sum  oi  fifty  pounds  of  lawful  money  of  Great  Britain,  in  and 
about  his  endeavors  to  effect  a  cure  in  this  behalf,  and  to  heal  the 
said  hurts,  injuries,  mars,  and  lacerations,  and  hath  also  during  the 
said  time,  been  wholly  prevented  and  hindered  from  following  and 
transacting  his  lawful  affairs  and  business,  and  been  otherwise  put 
to  great  inconvenience,  to  wit,  at  London  aforesaid.  To  the  damage  of 
the  said  John  Doe  of  jQ60y  and  therefore  he  brings  his  suit,  etc. 

r      John  Den 
Pledges  to  prosecute  •<  and 

(  Richard  Fenn. 

Form  No.  6776.* 

State  of  Indiana^  )  Posey  Circuit  Court. 

Posey  County.       J  ^^*      October  Term,  i8P7. 

1.  For  other  forms  of  declarations  8.  This  complaint  contains  the  facts 

in  actions  to  recover  damages  for  in-  which  were  held  on  demurrer  to  be 

juries  caused  by  a  dog  see  Hussey  v.  sufficient  in  Partlow  v.  Haggarty,  35 

King,  83  Me.  569;  Searles  v.  Ladd,  123  Ind.  178. 
Mass.   580;   French    v,   Willcinson,   93 
Mich.  333;  3  Chit.  PI.  287. 
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I  •  .  ...  • 

John  Doe^  plaintiflF, 

against 

Richard  Roe ^  defendant. 

John  Doe^  plaintiff,  complains  of  Richard  Roe^  defendant,  and  says 
that  heretofore,  to  wit,  on  the  first  day  of  February^  i8P7,  and  for  a 
long  time  prior  to  said  date,  the  defendant  kept  a  dog  which,  as  he 
well  knew,  was  accustomed  to  attack  and  bite  all  mankind,  yet 
defendant  wrongfully  and  negligently  allowed  said  dog  to  go  at  large 
without  being  properly  secured.  That  on  said  first  day  of  February^ 
iS97,  the  said  dog,  without  any  fault  on  the  part  of  said  plaintiff, 
attacked,  bit  and  wounded  plaintiff  by  {Here  state  the  nature  of  the 
injuries  received)^  by  reason  whereof  the  plaintiff  became  and  was 
sick  and  disordered  for  ien  weeks,  during  which  time  he  was  unable 
to  attend  to  his  business,  and  incurred  in  and  about  his  endeavors  to 
effect  a  cure  expenses  to  the  amount  of  one  hundred  and  fifty  dollars. 

Wherefore  plaintiff  demands  damages  for  five  hundred  dollars,  and 
for  other  relief. 

Jeremiah  Mason^  Plaintiff's  Attorney. 

4.  By  a  Horse. 

Form  No.  6777. 

(Precedent  in  Popplewell  v.  Pierce,  10  Cush.  (Mu8.)  509.)* 
\Hannah  Popplewell  i  ^,.^^,,,^^  Sup,  Ct 

against  >  plaintiff's  Declaration. 

Edwin  Pierce,        ) 

And  the  plaintiff  says]^  that  the  defendant,  heretofore,  to  wit,  on 
the  twenty-sixth  day  oi  January  last  past ^  and  from  thence,  for  a  long 
space  of  time,  to  wit,  until  and  at  the  time  of  the  damage  and  injury 
to  the  said  plaintiff,  as  hereinafter  mentioned,  to  wit,  at  Lawrence 
aforesaid,  wrongfully  and  injuriously  did  keep  a  certain  horse  which 
was,  during  all  that  time,  used  and  accustomed  to  attack  and  bite 
mankind;  he,  the  said  defendant,  during  all  that  time,  well  knowing 
that  the  said  horse  was  used  and  accustomed  to  attack  and  bite  man- 
kind, to  wit,  at  Lawrence  aforesaid ;  and  which  said  horse,  afterwards 
and  whilst  the  said  defendant  so  kept  the  same  as  aforesaid,  to  wit, 
on  the  twenty-eighth  day  of  January  last  pasty  at  Lawrence  aforesaid, 
did  attack  and  bite  the  said  plaintiff,  and  did  then  and  there  greatly 
lacerate,  hurt,  wound,  and  bruise  the  back  of  the  said  plaintiff,  and 
thereby  she  the  said  plaintiff  then  and  there  became  sick,  sore,  lame, 
and  disordered,  and  so  remained  and  continued  for  a  long  space  of 
time,  to  wit,  the  space  of  seven  weeks  then  next  following,  and  still 
continues  sick,  sore,  lame,  and  disordered  thereby;  during  all 
which   time    the    said    plaintiff    thereby   suffered  and   underwent, 

1.  On  motion  in  arrest  of  judgment,  defendant's  negligence  in  keeping  the 

it  was  held  in  this  case  that  a  declara-  horse. 

tion  charging  that  the  defendant  wrong-  8.  The  words  enclosed  by  [  ]  will  not 

fully  kept  a  horse  accustomed  to  bite  be  found  in   the    reported  case,   but 

mankind,  and  that  the  defendant  knew  l\ave  been  added  to  render  the  form 

it,  need  not  aver  that  the  injury  com-  complete, 
plained  of  was   received  through  the 
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and  still  suffers  and  undergoes,  great  pain,  and  was  thereby 
then  and  there,  and  still  is,  hindered  and  prevented  from  performing^ 
and  transacting  her  lawful  affairs  and  business  by  her  to  be  per- 
formed and  transacted;  and  also,  by  means  of  the  premises,  she,  the 
said  plaintiff,  was  thereby  and  still  is,  put  to  great  expense,  cost,  and 
charges,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
seventy  dollars,  in  and  about  endeavoring  to  be  cured  of  the  said 
wounds,  sickness,  lameness,  and  disorder,  so  occasioned  as  aforesaid, 
and  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly 
injured  and  damnified!,  to  wit,  at  Lawrence  aforesaid,  to  the  damage 
[of  the  plaintiff  as  she  says  of  three  hundred  dollars. 

G.  P.  Briggs,  Plaintiff's  Attorney.]^ 

6.  By  a  Ram.> 

PonnNo.  6778. 

(8  Wentw.  PL  581.) 

{Commencing  as  in  Form  No.  6776^  and  continuing  down  to  *)  for  that 
whereas  the  said  Richard  RoCy  on  the  first  day  of  May^l788y  at  Rippon^ 
in  the  said  county,  was  possessed  of  and  kept  divers,  to  wit,  twa 
tups  or  rams,  the  same  being  then  and  there  very  vicious,  fierce,  unruly, 
and  very  improper  to  go  at  large  and  to  wander  about;  yet  the  said 
Richard  Roe  well  knowing  the  said  tups  and  rams  to  be  so  vicious, 
fierce,  unruly,  and  improper  to.  go  at  large  and  wander  about,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  Rippon  afore- 
said, negligently,  remissly,  and  carelessly  permitted  and  suffered  the 
said  tups  or  rams  to  go  at  large  and  wander  about  from  place  to 
place,  which  said  tups  or  rams  of  the  said  Richard  Roe  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Rippon  aforesaid,  so 

1.  The  words  enclosed  by  []  will  not  the  State;  and  being  so  wrongfully  and 

be  found   in   the    reported    case,   but  negligently  at  large  and  without  any 

have  been  added  to  render  the  form  keeper,  or  other  restraint,  said  ram  on 

complete.  said  day  came  upon  the  premises  of 

8.  PrMade&t.  —  In   Moulton   v.  Scar-  one  Henry  M^ulUm  in  said  Scarborough^ 

borough,  71  Me.  267,  the  declaration  where  the  platnti£f  then  lawfully  was, 

was  held   to  state  a  cause  of  action  and  while  she  was  in  the  front  yard  of 

against  a  town  for  injuries  caused  by  said  Henrv's  premise  and   near    the 

a  vicious   ram.     Omitting  the  formal  house,  and  in  the  exercise  of  due  and 

parts,  the  declaration  was  as  follows:  proper    care,   said    ram  suddenly    at- 

''  For  that  the  said  defendants  at  said  tacked  and  struck  the  plaintiff  with 
Scarboroughy  on  the  twenty^tiinth  day  of  great  force  and  threw  her  violently 
December y  A.  D.  eighteen  hundred  and  upon  the  ground,  breaking  her  left  hip, 
seventy^seven^  and  for  a  long  time  prior  and  greatly  jarring  and  bruising  her 
thereto,  were  the  owners  and  possessed  whole  person,  by  reason  of  which  the 
of  a  certain  ram,  of  vidous  disposition  plaintiff  has  ever  since  been  confined  to 
and  accustomed  to  attack  and  butt  per-  her  bed,  and  has  constantly  suffered 
sons,  all  of  which  was  then  and  there  great  pain,  and  been  put  to  great  ex- 
well  known  to  the  defendants;  yet  the  pense  for  doctoring  and  nursing,  and 
defendants  neglecting  their  duty  in  the  been  unable  to  do  work  as  she  formerly 
premises,  and  not  exercising  proper  had  done;  and  is  not  likely  ever  to  re- 
and  suiuble  care  and  restraint  over  cover  from  said  injury.  Whereby  an 
said  ram,  carelessly  and  negligently,  action  hath  accrued  to  said  plaintiff  to 
on  said  twenty-ftinth  day  of  December^  have  and  recover  of  said  defendants* 
allowed  him  to  be  at  loose  and  run  at  compensation  for  her  said  injuries^ 
large,  to  the  danger  of  the  citizens  of  which  she  alleges  is,'*  etc. 
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being  at  large  and  suffered  to  wander  about  by  the  neglect  and 
default  of  the  said  Richard  Roe^  broke  and  entered  a  certain  close  of 
the  said  JohnDoe^  lying  and  being  in  the  said  parish  of  Rippon^  in  the 
said  county,  the  said  close  being  then  and  there  sufficiently  fenced 
and  inclosed,  and  then  and  there  attacked,  fought  with,  bruised,  and 
wounded  a  certain  tup  or  ram  of  the  said  John  Doe  of  great  value, 
to  wit,  of  the  value  of  twenty  pounds,  then  being  in  the  said  close  of 
the  said  John  Doe^  in  a  very  grievous  manner,  insomuch  that  the  said 
tup  or  ram  of  the  said  John  Doe  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  Rippon  aforesaid,  died,  to  the  damage  (conclud- 
ing as  in  Form  No.  6775). 

11.  Criminal  prosecutions.^ 

1.  Allowing  Rabid  Dog  to  Run  at  Large. 

Form  No.  6779.' 

The  State  of  Alabama.  )  ^.      .,  ^      ^  n  ^  l     ^  omv 

Dale  County.  \  ^''^''''^  ^^"^^  ^^'^^^''  T^™'  ^^^^• 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment,  Richard  Roe  knowingly,  wilfully  and  unlawfully  did 
allow  a  certain  dog  belonging  to  him  the  said  Richard  Roe  (or  under 
the  charge  and  control  of  him  the  said  Richard  Roe)^  which  had  become 
rabid  (or  which  he  had  information  or  good  reason  to  believe  had  been 
bitten  by  a  rabid  dog)y  to  run  at  large  within  six  months  after  becom- 
ing rabid  (or  having  been  bitten)^  as  aforesaid,  against  the  peace  and 
dignity  of  the  state  of  Alabama. 

Daniel  Webster^  Solicitor  of  the  tlUrd  circuit. 

2.  Driving  or  Leading  Uncaged  Bear. 

Form  No.  6780.' 

State  of  Missouri^  \  In  the  Barton  Circuit  Court, 

County  of  Barton.  )  February  Term,  a.  d.  \W8. 

1.  Baqiilsitaf  of  IndletniMit,  ate.  •»  Gen-  Washington,  —  Ballinger's       Anno. 

erally,  -^  For  the   formal   parts  of   an  Codes  &  Stat.  (1897),  g  3485. 

indictment,    information    or    criminal  ManiUaghUr.  —  For  statutes  makings 

complaint  in  a  particular  jurisdiction  it  manslaughter  where  death  of  human 

consult    the    titles    Indictments;    In-  being  ensues  from  keeping  a  vicious 

formations;    Criminal    Complaints,  animal  see  as  follows: 

antty  p.  930.  California,  —  Pen.  Code  (1897),  §399. 

For  statutes  relating  to  criminal  prose-  Florida.  —  Rev.  Stat.  (1892),  ^  2389. 

cutions   for  various  offenses  connected  Idaho.  — Rev.  Stat.  (1887),  g  6931. 

with    dangerous  and   vicious   animals  Minnesota.  —  Stat.  (1894),  §  6452. 

see  as  follows:  Mississippi,  —  Anno.    Code  (1892),  g 

Alabama,  —  Crim.     Code    (1886),     g  1 162.. 

4171;  Acts  (1894-5),  p.  696.  No.  373.  AVw  York.  —  Pen.  Code,  §  196  (Birds. 

District  of  Columbia.  —  Comp.   Stat.  Rev.  Stat.  (1896),  p.  1466,  §  18). 

(1804),  p.  48,  g  9.  8.  ^/a^ama.-^Acts(l894-i895),  p.  696. 

Missouri, — Rev.  Sut.  (1889),  g  3923.  No.    373.      See  also   supra^  note  i,  p. 

New  York.  —  Birds.  Rev.  Stat.  (1896),  1027,  for  other  statutes  against  allow. 

p.  1938,  cl.  II.  ing  dangerous  or  vicious  animals  to  run 

Oregon.  —  HilVs  Anno.  Laws  (1893),  at  large. 

%  1894.  S.  Missouri.— Re^,  Stat  (1889).  g  3923. 
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The  grand  jurors  for  the  state  of  Missouri^  impaneled,  sworn  ana 
charged  to  inquire  within  and  for  the  county  of  Barton  and  state 
aforesaid,  do  present  that  Richard  Roe^  on  the  first  day  of  January^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-cight^ 
in  the  county  aforesaid,  did  unlawfully  lead  and  drive  through  and  in 
said  Barton  county,  in  the  state  of  Missouri^  a  certain  bear  {or 
other  savage  animal^  naming  it)^  a  savage  animal,  wild  by  nature,  the 
said  bear  being  then  and  there  uncaged,  against  the  peace  and  dig- 
nity of  the  state. 

Daniel  Webster^ 
Prosecuting  Attorney  for  the  County  of  Barton. 

8.  Keeping  Unruly  Bull  Near  Public  Highway.^ 

Form  No.  6781. 

(3  Chit.  CV.  L.  642.) 

Essex,  The  jurors  for  our  lord  the  king,  upon  their  oath  present 
that  Richard  Roe^  late  of  the  parish  of  Danbury  in  said  cownty^  yeoman^ 
on  the  first  day  of  May  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  one^  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  taking  of  this  inquisition,  unlawfully  did  keep 
^t  large,  and  still  doth  keep  at  large,  a  certain  bull,  of  a  very  fierce, 
furious,  and  unruly  nature,  in  a  certain  open  field  called  Black  acre^ 
situate,  lying,  and  being  in  the  parish  of  Danbury^  in  the  said  county 
of  Essex^  (the  same  field,  on  the  days  and  times  aforesaid,  and  still 
being,  in  the  possession  and  occupation  of  him  the  said  Richard 
Roe)  and,  that  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  was  and  still  js^a  c.ertain  ancient  and  common 
public  footway,  leading  from  the  town  of  Shrewsbury y  in  the  parish 
aforesaid,  through  and  along  the .  said  field,  towards  and  unto  the 
town  of  Hampden  in  the  same  county,  used  for  all  the  liege  subjects 
of  our  said  lord  the  king,  to  pass  and  repass,  in,  through,  over,  and 
along  the  same,  at  their  free  will  and  pleasure,  about  'their  lawful 
aifairs  and  business.  And  that  the  said  bull,  on,  the  ^dXA  first  day  of 
May^  at  the  parish  oi  Danbury  aforesaid,  furiously  ran  at,  to,  and 
against  one  Sarah  Shorty  a  liege  subject  of  our  said  lord  the  king, 
then  passing  in  and  along  the  said  footway,  in  the  said  field,  about 
her  lawful  affairs  and  business;  and  then  and  there,  with  his  head 
and  horns,  furiously  pushed  at,  cast  down,  and  prostrated  the  said 
Sarah  Short  there,  and  greatly  hurt,  bruised,  gored  and  wounded  the 
said  Sarah  Short  in  and  upon  the  left  shoulder  of  her  the  said  Sarah 
Shorty  insomuch  that  her  life  was  greatly  despaired  of.  And  the 
jurors  aforesaid  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  bull  afterwards,  to  wit,  on  the  said  first  day  of  May ^  and  on 

N^w  York.  —  Birds.  Rev.  Stat.  (1896),  8.  The  preferable  allegation  is,  '*  that 

p.  1938,  cl.  II.  before,  and  at  the  time  of  the  continu- 

1.  Bait^g  Bull  in  Public  Plaoe.  —  For  ing  of  the    offense   hereinafter    men- 

an  indictment  for  baiting  a  bull  in  a  tioned,  there  was  and  still  is  a  certain 

market  place  being  the   king's  high-  common  and  jpublic  footway/'  etc.     3 

way  see  4  Wentw.  PL  213.  Chit.  Cr.  L.  64a. 
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the  said  other  days  and  times  above  mentioned,  at  the  parish  of 
Danbury^  aforesaid,  so  being  in  the  said  field,  and  of  such  nature  as 
aforesaid,  furiously  ran  at  and  after  divers  other  liege  subjects  of  our 
said  lord  the  king,  then  passing  and  repassing,  in  and  along  the  said 
footway,  in  the  said  field  there,  about  their  lawful  affairs  and  busi- 
ness and  thereby  greatly  affrighted,  terrified,  and  alarmed,  the  said 
last  mentioned  subjects,  and  divers  other  liege  subjects  of  our  said 
lord  the  king,  insomuch  that  the  same  subjects  on  the  days  and  times 
aforesaid,  having  occasion  to  pass  and  repass,  in  and  along  the  said 
footway,  in  the  said  field,  could  not,  nor  can  they  now  pass  or  repass 
in  and  along  the  same,  Without  great  hazard  and  danger  of  being 
torn,  gored,  and  wounded  by  the  said  bull,  (he  the  said  Richard  Roe 
on  the  said  days  and  times  respectively  above  mentioned,  and  long 
before,  and  still  well  knowing  the  said  bull  to  be  of  such  fierce, 
furious,  and  unruly  nature,  and  accustomed  to  run  at  and  after, 
and  injure  persons  passing  and  repassing,  over,  through,  and 
along  the  said  field  there,)  to  the  great  damage  of  the  said  Sarah 
Shorty  to  the  great  terror  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lord  the  king,  passing  and  repassing,  in  and  along 
the  said  footway,  in  the  said  field  there,  to  the  evil  and  pernicious 
example  of  all  others,  and  against  the  peace  of  our  said  lord  the  king^ 
his  crown  and  dignity. 
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DEAD  BODIES  AND  CEMETERIES. 

Bt  Michael  F.  Hennbssy. 

L  ACTIONS  RELATING  TO  CEMETERIES,  1031. 

u  By  Cemetery^  1031. 

a.  Assessment  Proceedings^  1031. 
(i)  Petition  for  Certiorari  to  Review  Assessment  on 

Cemetery  Property ^  1031. 
(3)  Answer  in  Action  to  Vacate  Assessment^  1032. 

b.  To  Kestrain  Burial  of  Noncommunicant^  1034. 
e.  To  Recover  Plot — Answer  Setting  Up  Dedication  and 

Occupancy^  1036. 
s.  Against  Cemeteries^  1037. 

a.  Petition  for  Mandamus  to  Compel  Issuance  of  Burial 
Permit^  1037. 

b.  Bill  for  Permission  to  Remove  Body^  1041. 

c.  Bill  for  Injunction  to  Prevent  Removal  of  Body^  1044, 

d.  Bill  to  Compel  Restoration  of  Body  to  Lot^  1045. 

e.  Actions  for  Damage Sy  1048. 
^i^  For  Burying  Stranger  in  Plaintiff* s  Plot^  1048. 
'21  For  Injuries  Caused  by  Poison  Ivy^  1049. 
[3)  For  RemovcU  of  Body  from  Plot^  1050. 

y.  By  Holders  of  Cemetery  Bonds  to  Compel  Accountings  1052. 

II.  ACTION  FOR  PERFORMINO  AUTOPSY  WITHOUT  PERMISSION,  1053. 
IIL  CRIMINAL  PROSECUTIONS,  1056. 

1.  For  Failure  to  Bury  Dead  Body^  1056. 

«.  For  Removing  Body^  1057. 

8.  For  Stealing  Body,  1058. 

a.  For  Purpose  of  Dissectiony  1058. 

b.  For  Purpose  of  Sellings  1059. 

4.  For  Receiving  Stolen  Body,  1060. 

5.  For  Destroying  Cemetery  Property^  1061. 

CROSS-REFERENCES. 

For  Forms  in  Prosecutions  for  Concealment  of  Death^  see  the  title  CON-^ 

CEALMENT  OF  BIRTH  OR  DEATH,  ante,  p.  30. 
For  Forms  for  Incorporation,  where  Incorporation  Proceedings  are  had 

in  Court,  see  the  title  CORPORATIONS,  ante,  p.  523. 
For  Forms  in  Proceedings  to  Condemn  Private  Property  for  Cemetery 

Purposes,  see  the  title  EMINENT  DOMAIN. 
For  matters  of  Procedure,  generally,  see  the  title  CEMETERIES  AN'D 

BURIALSy  3  ENCYCLOPiEDiA  OF  Pleading  and   Practice, 

p.  910. 
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I.  ACTIONS  RELATING  TO  CEMETEBIKS, 

1.  By  Cemetery. 

a.  Assessment  Proeeedlngs. 

(1)  Petition  for  Certiorari  to  Review  Assessment  on  Cemetery 

Property.^ 

Form  No.  678s.* 

To  Hon.  Willard  Barilett^  a  Justice  of  the  Supreme  Court  of  the 
Second  Judicial  District. 

The  petition  of  the  Trustees  of  St,  Patricks  Cathedral^  in  the  city  of 
Netv  York^  respectfully  shows  that  your  petitioners  are  the  owners  in 
fee  of  certain  lands  and  real  estate  situate  in  the  second  ward  of  Long 
Island  City^  Queens  county,  New  York^  hereinafter  described.  That 
your  petitioner  is  a  corporation  duly  incorporated  pursuant  to  the 
laws  of  the  state  of  New  York. 

That  said  lands  have  been  owned  by  your  petitioner  for  upwards 
oi  fifteen  years  last  past,  and  for  many  years  past  have  been  and  are 
still  used  for  cemetery  purposes,  being  actually  and  exclusively  used 
and  occupied  for  the  purpose  of  the  burial  therein  of  the  mortal 
remains  of  human  beings. 

And  on  information  and  belief: 

That  James  Davren^  William  Feth  and  George  Casey  are  now  assessors 
of  Long  Island  City^  and  William  Smith  is  the  supervisor  thereof. 

That  the  said  lands  have  never  before,  since  they  were  purchased 
by  your  petitioner  and  used  and  occupied  for  cemetery  purposes  as 
aforesaid,  been  assessed  for  purposes  of  taxation  until  this  year. 

That  said  lands  have  been  assessed  this  year  as  follows: 

Block.  Lot.  Valuation  in  Dollars. 

296  29  1-2 Unknown %S7, 500 

296  473-4 Unknown 42,500 

297  48  1-4 Unknown 37,500 

298  39        Unknown 37,500 

299  541-4 Unknown 45,000 

That  by  chapter  310  of  the  laws  of  1879  it  is  provided  that  no  land 
actually  used  and  occupied  for  cemetery  purposes  shall  be  sold  under 
execution  or  for  any  tax  or  assessment,  nor  shall  such  tax  or  assess- 
ment be  levied,  collected  or  imposed. 

That  said  assessment  is  illegal  because  controverting  the  terms  of 
said  statute. 

That  said  assessment  is  unequal,  in  that  the  assessment  has  been 
made  at  a  higher  proportionate  valuation  than  any  other  real  estate 
on  the  same  roll  by  the  same  officers. 

1,  For  other  forms   relating  to  the  general  term  of  the  supreme  court  af- 

review  of  assessment  proceedings   by  firming  an  order  of  the  special  term 

certiorari  see  vol.  4,  p.  586  ft  seq,  striking  from  the  assessment  roll   an 

8.  This  petition   is  copied  from  the  assessment  on  the  relator's  real  estate 

records  in  People  v.  Davren,  131  N.  Y.  was  affirmed. 
601,   in   which  case  an  order  of    the 
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That  it  is  erroneous  by  reason  of  overvaluation. 

That  said  assessors,  on  the  third  (^2^^  oi  December^  jS90y  finally  com- 
pleted and  verified  said  assessment  roll  and  delivered  same  to  IViil- 
tarn  Smithy  supervisor,  the  officer  designated  by  law  for  that  purpose. 

And  your  petitioners  allege  that  they  have  been  aggrieved  and 
injured  by  such  illegality,  such  erroneous  assessment  and  suph 
inequality  in  the  assessment  of  their  said  property  and  the  other  real 
estate  in  said  town. 

That  the  value  of  petitioners'  real  property  is  substantially  the 
same  this  year  as  it  was  during  the  years  i8^7,  i8^^,  and  i&JP. 

That  several  pieces  of  land  so  as  aforesaid  assessed  at  an  aggre- 
gate of  two  hundred  thousand  dollars  are  not  in  greater  value  in 
proportion  to  the  other  real  estate  in  said  town  than  one  hundred 
thousand  dollars. 

Wherefore,  your  petitioners  pray  that  a  writ  of  certiorari  may  issue 
to  the  said  James  Davren^  William  Feth  and  George  Casey y  assessors, 
and  William  Smithy  supervisor,  commanding  them  to  certify  and 
return  the  assessment  roll  made  by  them  in  the  year  i8P^,  or  a  sworn 
or  certified  copy  thereof,  and  all  papers  appertaining  to  said  assess- 
ment, and  the  proofs  and  papers  before  them  relating  to  the  value  of 
said  petitioners'  said  property  and  the  other  real  estate  in  said  town. 

December  18,  iS90. 

Trustees  of  St,  Patricks  Cathedral 
in  the  City  of  New  York, 
(seal)        by  Geo.  B.  Coleman^  Clerk. 

T  G.  Barry, 
Attorney  for  Petitioners, 
120  Broadway,  N.  Y. 

(^Verijlcation  by  Coleman  as  clerk.y- 

(2)  Answer  in  Action  to  Vacate  Assessment. 

Form  No.  6783.* 
Superior  Court  of  Buffalo. 

The  Buffalo  City  Cemetery,  plaintiff,  V 

vs.  >•  Answer. 

The  City  of  Buffalo,  defendant.      ) 

The  defendant,  for  its  answer  to  the  complaint  in  this  action, 
states  as  its  first  defense  thereto,  that  it  has  not  knowledge  or  in- 

1.  For  forms  of  verification   consult  rates  and  assessments."    The  general 

the  title  Verifications.  term  of  the  superior  court  of  the  city  of 

8.  This  form  is  copied  from  the  record  Buffalo  reversed  a  judgment  in  favor  of 

in  Buffalo  City  Cemetery  v,  Buffalo,  46  the  plaintiff  entered  upon  the  decisioa 

N.  Y.  506.     The  action  in  that  case  was  of  the  court  at  special  term,  and  dis- 

brought  by  the  cemetery  corporation  to  missed  plaintiff's  complaint,  and   this 

vacate  an  assessment  to  defray  the  ex-  judgment  was  affirmed  on  appeal,  the 

penseof  laying  certain  sidewalks  in  the  court  of  appeals  holding  that  '*  public 

vicinity  of  their  property,  the  corpora-  taxes,  rates  and  assessments  are  those 

tion  claiming  that  under  the  provisions  which  are  levied  for  some  public   or 

of  an  act  providing  for  the  incorpora-  general  use  or  purpose,  in  which  the 

tion  of  rural  cemetery  corporations  they  person  assessed  has  no  direct,  immedi* 

were  exempt  from  *'all  public  taxes,  ate  and  peculiar  interest.  Those  charges 
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formation  sufficient  to  form  a  belief  whether  the  following  facts 
alleged  in  said  complaint  are  true,  and  therefore  it  denies  the  same, 
that  is  to  say : 

That  the  plaintiff  is  a  rural  cemetery  association,  incorporated  by 
virtue  of  an  act  of  the  state  of  New  York^  entitled  "  An  Act  author- 
izing the  incorporation  of  rural  cemetery  associations,"  passed  April 
27,  1847,  and  the  various  acts  amendatory  thereof;  that  the  plaintiff 
is  the  owner  of  portions  of  a  tract  of  land  fronting  on  North  street 
in  the  city  of  Buffalo^  and  bounded  on  the  east  by  Delaware  street 
Ji55  feet,  north  by  North  street  Jt5I^,6  feet,  and  south  by  a  line  parallel  to 
North  street  S51  feet,  and  ipesthy, Bowery  street  J^3  feet ;  that  the  land 
owned  by  the  plaintiff  is  held  and  occupied  by  it  as  a  burial  ground  for 
the  dead,  and  for  cemetery  purposes  only,  and  not  otherwise ;  that  a 
large  portion  of  said  tract  of  land  is  owned,  held  and  occupied  by 
various  persons  other  than  the  plaintiff,  to  whom  the  same  has  been 
conveyed  by  the  grantors  of  this  plaintiff  in  small  lots  or  parcels,  to 
be  by  them  respectively  held,  used  and  occupied  as  a  place  for  the 
burial  of  their  dead,  and  that  the  same  was  so  held  and  occupied  by 
them  at  the  time  of  the  making  of  the  assessment  therein  mentioned ; 
that  on  the  map  or  plan  annexed  to  said  complaint,  the  portions  of 
said  map  marked  "-5.  C,  C.**  were  at  same  time  and  are  held  and 
owned  by  persons  other  than  the  plaintiff;  that  a  large  portion 
of  said  tract  was  and  is  owned  and  occupied  by  persons  other  than 
the  plaintiff,  and  that  the  lands  of  the  plaintiff  were  at  the  time  of 
the  making  of  said  assessments  exempt  therefrom. 

And  for  its  second  defense  to  the  plaintiff's  cause  of  action,  the 
defendant  alleges  that  by  an  act  of  the  legislature  of  the  state  of 
New  York,  passed  April  19,  1858,  entitled  "An  Act  to  amend  an  act 
entitled  *  An  Act  to  revise  the  charter  of  the  city  of  Buffalo,  and  en- 
large its  boundaries,* "  passed  April  13,  1853,  it  is  provided  that  any 
person  owning  property  in  the  city  of  Buffalo,  upon  which  property, 
together  with  the  property  of  others,  a  tax  or  assessment  may  have 
been  made  under  the  charter  of  the  defendant,  may  pay  a  part  of 
any  such  tax  or  assessment  upon  any  part  of  the  property  owned  by 
himself  and  others,  and  so  taxed  and  assessed,  and  have  an  equi- 
table proportion  of  such  property  released  from  such  tax  or  assess- 
ment; and  the  common  council  of  the  defendant  are  required,  upon 
application  showing  such  right  and  payment,  to  release  such  just  and 
equitable  proportion;  and  that  the  plaintiff  has  not  paid  or  offered 
to  pay  any  such  equitable  part  of  the  assessment  set  forth  in  said 
complaint  as  the  property  alleged  in  said  complaint  to  belong  to  the 
plaintiff  would  bear  to  the  whole  of  the  tract  fronting  upon  North 
street,  between  Delaware  and  Bowery  streets,  mentioned  in  said 
complaint. 

And  for  its  third  defense  to  the  plaintiff's  complaint,  the  defend- 
ant alleges  that  the  several  persons  stated  in  said  complaint  to  be  the 
owners  of   large  portions  of  said  tract  of   land  mentioned  in  said 

and  impositions,  which  are  laid  directly  especially  assessed  for  the  expense  of 
upon  the  property  in  a  circumscribed  it,  are  not  public,  but  are  local  and 
locality,  to  effect  some  work  of  local  private,  so  far  as  this  statute  is  con- 
convenience,  beneficial  to  the  property  cemed.'* 
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complaint  are  not  the  owners  thereof,  but  are  owners  of  only  the 
right  of  interment  therein. 

Wherefore,  the  defendant  demands  judgment,  that  the  prayer  of 
the  complaint  be  denied,  and  that  it  recover  its  costs  in  this  action 
from  the  plaintiff. 
Dated  Buffalo^  April  90^  \W9. 

David  F.  Day^ 
Attorney  for  the  Defendant 
{VerificaHan.y' 

b.  To  Restrain  Burial  of  Noneommiinieaat.' 

Form  No.  6784.* 

State  of  Indiana^      \  Tippecanoe  Superior  Court. 

Tippecanoe  CoMTity,  3      *    February  Term,  iS^-J. 

Joseph  J.  Dwenger  and  Edwin  F,  WcUierSy  plaintiffs,  1 

against  > 

John  Geary^  defendant.  ) 

The  plaintiffs  above  named  complain  of  the  defenclants,  and  allege: 

That  Joseph  J.  Dwenger  is  the  bishop  of  the  Roman  CcUholic  church 
for  the  diocese  of  Fort  JVayne^  Indiana^  and  that  Edwin  F.  WcUters  is 
the  pastor  of  the  congregation  of  the  Roman  Catholic  church  known 
as  St.  Mary's  of  Lafayette^  Indiana^  and  that  the  ecclesiastical  juris- 
diction of  the  said  Joseph  J.  Dwenger  as  such  Roman  Catholic  bishop 
embraces  the  said  city  of  Lafayette^  Indiana. 

That  in  accordance  with  the  principles  and  polity  of  the  Roman 
Catholic  church  the  title  and  control  of  all  church  property  are  vested 
in  the  bishop  of  the  diocese  in  which  such  property  is  situated,  and 
that  he  holds  it  in  trust  for  the  congregations  and  societies  of  the 
church,  to  be  by  them  used  and  enjoyed  according  to  its  principles 
and  polity. 

That  the  congregation  of  St.  Mary^s  of  Lafayette^  Indiana^  holds 
and  enjoys  a  cemetery,  which,  for  about  twenty-five  years  past,  has 
been  held  and  occupied  as  a  place  of  burial  for  the  deceased  members 
of  that  congregation,  under  the  control  and  authority  of  the  bishop 
of  the  diocese  of  Fort  JVayne,  Indiana,  and  that  said  cemetery  has 
been  so  used  exclusively  for  the  interment  of  those  who  at  the  time 
of  their  death,  were  in  regular  standing  in  the  church,  according  to 
its  principles,  usages  and  doctrines. 

That  pursuant  to  those  principles,  usages  and  doctrines,  a  great 
part  of  the  said  cemetery  has  been  set  apart  and  consecrated  for  the 
burial  of  the  dead  according  to  the  rites,  usages  and  doctrines  of 

1.  For  the  form  of  verification  in  a  107,  in  which  case  a  judgment  sustain- 

particular  jurisdiction  consult  the  title  ing  a  demurrer  to  the  complaint  was 

Verifications.  reversed,  the  supreme  court  holdings 

8.  For  a  case  in  which  a  bill  will  lie  that  the  defendant  had  no  right  to  in- 
to restrain  the  burial  of  persons  not  ter  the  body  of  his  dead  son  in  a  lot 
members  of  a  family  in  a  family  plot  held  under  a  license  from  the  church, 
sec  Lewis  v.  Walker,  165  Pa.  St.  30.  and  that  the  plaintiffs  had,  at  the  time 

3.  This  form  is  based  on  the  facts  in  the  suit  was  begun,  a  right  to  restrain 

the  first  paragraph  of  plaintiffs  com-  him  from  so  doing, 
plaint  in  Dwenger  v.  Geary,  113  Ind. 
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the  churchy  and  that  in  such  consecrated  ground  only  members  of 
the  Roman  Catholie  church  of  good  standing  are  allowed  sepulture. 

That  part  of  said  cemetery  ground,  although  held  by  the  congre- 
^tion  of  St,  Mary's  aforesaid,  has  not  been  specially  consecrated, 
but  is  open  to  use  for  the  burial  of  persons  not  in  good  standing  as 
members  of  the  Raman  Catholic  church. 

That  on  the  tenth  day  of  February^  i8<K^  one  James  Geary  died  by 
bis  own  hand  and  that  his  body  is  now  awaiting  burial. 

That  defendant  y<{7^;i  Geary,  the  father  of  the  deceased  yam^j  Geary ^ 
owns  a  lot  in  the  cemetery  and  claims  a  right  to  there  inter  the  body 
of  his  deceased  son  and  will  so  inter  it  unless  enjoined. 

That  said  John  Geary  has  no  right  to  bury  his  son  in  the  lot  owned 
l)yhim  as  aforesaid,  because  the  cemetery  is  distinctively  consecrated 
ground,  for  the  burial  only  of  true  and  faithful  Catholics,  who  die  in 
full  communion  with  the  church,  and  James  Geary,  at  the  time  of  his 
•death,  was  not  a  faithful  Catholic,  in  good  standing  with  the  church; 
for  although  he  may  have  once  been  a  Catholic,  he  had,  by  a  wicked 
and  depraved  life,  and  by  a  failure  to  observe  the  doctrines,  prac- 
tices, rules  and  regulations  of  the  church,  and  by  failing  to  contribute 
to  its  support,  and  by  failing  to  receive  its  sacraments,  long  before 
lost  and  forfeited  his  membership  and  standing,  and  had,  as  he  well 
knew,  absolved  and  released  the  church  from  all  duty  toward  and 
authority  over  him,  and  had  forfeited  his  right  to  burial  in  ground 
consecrated  by  the  church. 

That  on  or  about  the  second  day  oi  February,  iS58,  Peter  Ball  and 
Owen  Ball,  communicants  in  good  standing  of  St,  Mary's  aforesaid, 
•conveyed  the  land  on  which  the  said  cemetery  is  now  located  to  John 
H,  Luers,  the  then  bishop  of  the  diocese  of  Fort  Wayne,  Indiana ;  that 
-said  deed  of  conveyance  was  in  the  words  and  figures  following 
i^Here  set  out  a  copy  of  the  deed) ;  that  on  said  date  the  said  John  H, 
JLuers,  bishop  as  aforesaid,  took  the  said  land  in  trust  as  a  burying 
ground  for  the  Catholics  oi  the  city  oi  Lafayette,  and  immediately  after 
the  conveyance  of  said  land  to  the  sdAdJohnll,  Luers,  the  congrega- 
tion of  St,  Mary's,  under  the  authority  of  the  said  bishop,  and  with 
the  co-operation  of  Peter  and  Owen  Ball,  caused  the  ground  to  be  laid 
off  into  lots  and  plotted,  and  caused  to  be  set  apart  and  consecrated 
■according  to  the  ritual  and  principles  of  the  Roman  Catholic  church 
for  the  burial  of  the  bodies  of  such  persons  as  were  entitled  to  sepul- 
ture according  to  the  rites  and  doctrines  of  the  church,  and  the 
privilege  of  burying  in  many  of  the  lots  was  granted,  for  a  considera- 
tion, to  members  of  the  church  and  a  certificate  executed  to  them, 
but  the  right  so  granted  was  subject  to  the  rules  of  the  church,  and 
among  other  requirements  necessary  to  entitle  one  to  interment,  it 
was  required  that  he  must  have  been  at  the  time  of  his  death  a  mem- 
ber of  the  church  in  full  communion,  and  must  have  performed  all  of 
his  church  duties,  and  by  the  rules  and  doctrines  of  the  church,  a 
person  who  committed  suicide  was  not  entitled  to  burial  in  conse- 
crated ground,  and  it  was  the  rule  governing  the  cemetery  of  St, 
Mary's,  that,  before  any  one  could  be  interred  in  consecrated  ground, 
a  permit  must  be  issued  by  the  pastor  of  St.  Marys  congregation, 
and  that  a  permit  was  asked  for  by  the  said  John  Geary  for  the  burial 
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of  his  son  in  the  lot  situated  in  consecrated  ground  and  was  refused. 

That  the  ^\A  James  Geary  at  the  time  of  his  death  was  not  living 
in  the  family  of  his  father,  John  Geary^  but  was  living  away  from  his 
father*s  home. 

That  if  the  body  of  the  said  James  Geary  is  buried  in  his  father's 
lot  it  will  destroy  the  character  of  consecration  with  which  the 
ground  is  sacredly  invested,  and  greatly  tend  to  set  at  naught  the 
authority  of  the  plaintiffs  and  the  discipline  of  the  church. 

Wherefore,  the  plaintiffs  pray  that  the  said  John  Geary  be  en- 
joined from  interring  the  body  of  the  said  James  Geary  in  the  lot  in 
the  cemetery  of  the  congregation  of  Si,  Marfs^  purchased  by  the 
said  John  Geary ^  and  for  all  other  proper  relief. 

James  F.  McHugh^  Attoniev  for  Plaintiffs. 

(  Verification^ . 

e.  To  Reeover  Plot— Answer  Setting  Up  Dedication  and  Oeeupaney. 

Form  No.  6785.* 

Supreme  Court,  Rockland  County. 

Clarence  R,  Conger  and  Margaret  Conger 

against 
John  Treadway, 

For  answer  to  the  complaint  of  the  plaintiffs  herein  the  defendant 
alleges  and  shows  to  this  court  the  following  facts,  to  wit: 

I.  He  denies  each  and  every  allegation  of  the  complaint. 

II.  For  a  further  defense  and  claim  for  affirmative  relief  he  alleges 
that  the  said  parcel  of  land  described  in  the  complaint  is,  and  has  been 
for  many  years  last  past,  a  burial  plot  in  said  Mount  Repose  Cemetery. 

III.  That  the  lands  of  which  said  lot  was  part  were,  about  the 
year  i855,  owned  by  one  A sdury  De  Noyelles^  who,  on  or  about  the 
second  day  of  J/oy,  1 855,  made  and  executed  a  deed  conveying  to 
one  John  S,  Gurnee  and  others^  ten  undivided  eleventh  parts  of  said  lands 
and  retained  one  undivided  eleventh  part  thereof,  being  so  conveyed  for 
the  purpose  of  a  cemetery  or  burying  place  of  the  dead,  for  no  other 
purpose,  and  so  expressed  in  the  deed. 

IV.  That  thereafter  and  about  Aprils  iS67y  this  defendant  pur- 
chased the  plot  described  in  the  complaint  from  the  aforesaid  owners 
of  said  cemetery  lands,  for  the  price  of  $7^.50,  and  that  soon  after 
making  said  purchase  this  defendant  paid  to  the  agents  of  said 
owners  the  sum  of  %S0,60  of  said  purchase  price,  and  received 
a  receipt  from  said  agent  therefor,  leaving  a  balance  unpaid  of 
about  %J!f2. 

V.  That  as  part  of  said  agreement  of  purchase,  a  deed  conveying 
said  plot  to  this  defendant  was  to  be  executed  and  delivered  soon 
thereafter,  and  when  such  deed  was  executed  and  delivered  to  this 
defendant  the  balance  of  said  purchase  money  was  to  be  paid  by  him. 

1.  For  the  form  of  verification  in  a  ejectment  to  recover  a  plot  of  ground 
particular  jurisdiction  consult  the  title  known  as  lot  No.  192  of  Mount  Repose 
Verifications.  Cemetery  in  Haverstraw,  New  York. 

2.  This  form  is  copied  from  the  The  answer  was  held  to  set  up  a  good 
records  in  the  case  of  Conger  v.  Tread-     defense. 

way,  133  N.  Y^  259.     The  action  was 
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That  after  such  purchase  of  said  plot  by  this  defentiant,  he  Entered 
into  immediate  possession  of  same,  and  has  ever  since  said  purchase 
continued  in  actual  possession  and  buried  therein  his  wife  and  two 
children  and  five  grandchildren,  and  improved  the  lot. 

VI.  That  as  this  defendant  is  informed  and  believes,  the  plaintiff, 
Clarence  E,  Conger^  in  an  action  for  partition,  wherein  Susan  D.  Gard" 
ner  was  a  plaintiff  and  Cornelia  G,  Ayers  and  other  defendants,  to 
which,  however,  this  defendant  was  not  a  party,  became  the  purchaser 
of  all  the  right,  title  and  interest  of  the  aforesaid  owners  of  said 
cemetery  and  of  their  respective  heirs  at  law  and  devisees,  in  and  to 
the  lands  of  said  cemetery,  of  which  defendant's  plot  was  a  part,  but 
subject  to  defendant's  right  as  such  purchaser  and  occupant  of  said 
plot  under  and  by  a  deed  from  Irving  Brawn^  referee^  bearing  date 
the  nineteenth  day  of  January^  iSS£,  and  that  at  and  prior  to  the  time 
of  purchase  the  said  plaintiff,  as  defendant  is  informed  and  believes, 
had  information  and  notice  of  defendant's  purchase  of  said  plot  and 
occupancy  thereof. 

VII.  That  at  all  times  since  the  purchase  of  said  plot  as  aforesaid 
by  this  defendant,  he  has  been  ready  and  willing  •  to  pay  the  balance 
of  said  purchase  money  upon  receiving  a  deed  therefor,  and  that  since 
the  said  plaintiff,  Clarence  R.  Conger^  acquired  the  title  of  the  afore- 
said owners,  their  heirs  and  devisees,  by  said  deed  in  partition,  this 
defendant  has  tendered  to  the  said  plaintiff  the  balance  of  said  pur- 
chase money,  but  that  he  refused  and  still  refuses  to  receive  the 
same,  or  give  a  deed  therefor,  and  that  this  defendant  is  now  ready 
and  willing  to  perform  his  part  of  said  contract  of  purchase,  and  pay 
the  balance  of  said  purchase  money,  and  offers  now  so  to  do. 

Wherefore  this  defendant  asks  judgment  that  the  plaintiffs  be 
decreed  to  perform  the  said  contract  of  sale  by  receiving  the  balance 
of  said  purchase  money,  and  to  execute  and  deliver  to  this  defendant 
a  proper  deed  of  said  burial  plot,  with  costs  of  action. 

George  W,  Weiant,  Defendant's  Attorney. 

(  Verification^ 

(2)  Against  Cemeteries, 
a.  Petition  for  Mandamus  to  Compel  Issuance  of  Burial  Permit. 

Form  No.  6786.* 

The  Commonwealth  of  Pennsylvania^  ex  relatione^ 
William  H,  Boileau  and  Margaret  Jones ^  I 

against  [ 

The  Mount  Moriah  Cemetery  Association,        J     * 
Your  petitioner  respectfully  represents : 
I.  That  the  defendant  was  incorporated  under  the  laws  of  this 

1.  For  the  form  of  verification  in  a  band  of  the  relator  Jones,  and  that  the 

particular  jurisdiction  consult  the  title  refusal  to  issue  a  permit  was  arbitrary 

VERIFICATIONS.  and  unreasonable,  and  that  mandamus 

8.  This  petition  is  substanrially  the  lay  to  compel  the  company  to  issue  the 

same  as  that  in  Mount  Moriah  Ceme-  permit.      When     Boileau    purchased, 

tery  Assoc,  v.  Com.,  81  Pa.  St.  235,   in  there  being  no  restriction  on  his  right 

which  case  it  was  held  that  the  relator  to  burial,  the  company  could  not  after- 

Boileau  had  the  right  to 'bury  the  hus-  ward  abridge  his  rights. 
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commonwealth  by  act  of  assembly  of  March  27,  1855  (Pamph.  L.  of 
1857,  p.  729).  That  said  act  of  incorporation  was  as  follows:  {Here 
set  out  the  act  of  incorporation^ 

II.  That  on  the  sixteenth  day  of  Aprils  i875,  the  said  M<mnt  Mariah 
Cemetery  Association  conveyed  to  the  said  WilHam  H,  Boiieau  a  lot  in 
said  Mount  Moriah  Cemetery  in  the  city  of  Philadelphia^  known  as 
lot  No.  Ji8^  containing  two  hundred  and  forty  square  feet,  and  being 
one-half  of  section  58^  the  said  lot  to  be  used  for  burial  purposes. 
That  said  lot  was  paid  for  by  said  William  H,  Boileauy  and  the  deed 
therefor  duly  registered.  That  appended  to  said  deed  was  a  note 
that  all  transfers  of  lots,  to  be  valid,  must  be  approved  by  the  sec- 
retary and  registered  (stcUing  the  method  and  place  of  approved  and 
registration), 

III.  That  on  said  sixteenth  day  of  Aprils  iS76,  the  said  William  H^ 
Boiieau  entered  into  a  parol  agreement  to  convey  a  portion  of  said 
lot  to  Mrs.  Margaret  Jones ^  a  colored  woman  and  wife  of  the  late 
Henry  Jones^  deceased,  which  said  Margaret  Jones  joins  in  this  peti- 
tion. That  the  consideration  for  said  agreement  was  the  sum  of 
one  hundred  dollars,  which  amount  at  said  date  was  by  the  said 
Margaret  Jones  paid  to  the  said  William  H.  Boiieau.  That  at  or 
about  said  date  the  said  lot  in  question  was  inspected  by  the  peti- 
tioners, Boiieau  and  Jones^  in  the  presence  of  the  superintendent  and 
secretary  of  said  Mount  Moriah  Cemetery  Association^  who  drew  out 
the  plan  of  said  lot  and  interposed  no  objection  whatever  to  the 
contemplated  transfer  of  this  lot  to  said  Margaret  Jones. 

IV.  That  on  the  seventeenth  day  of  Aprils  i875,  upon  the  order  of 
said  William  H.  Boiieau^  and  with  the  full  knowledge  and  tacit  con- 
sent of  said  Mount  Moriah  Cemetery  AssocuUion^  through  its  author- 
ized officers,  the  body  of  one  Eli%abeth  Clarky  a  colored  woman  and 
a  sister  of  the  said  Margaret  JoneSy  was  interred  in  the  said  lot  after  due 
public  notice,  given  by  advertisement  in  newspapers  published  in  said 
city,  which  expressly  stated  that  the  remains  of  the  deceased  woman 
would  be  conveyed  to  Mount  Moriah  Cemetery  from  Bethel  Churchy 
which  place  of  worship  was  well  known  by  the  community  to  be 
attended  solely  by  colored  people. 

V.  That  on  the  tenth  day  of  May,  i875,  the  said  William  H 
Boiieau,  by  deed  in  proper  form  and  legally  acknowledged,  conveyed 
to  the  said  Margaret  Jones  the  entire  lot  hereinbefore  referred  to,  to 
be  used  by  her  for  burial  purposes.  That  the  consideration  therefor 
was  one  hundred  and  eighty  dollars,  which  said  sum  was  paid  in  full  by 
said  Margaret  Jones.  That  the  deed  in  question  was  forthwith  de- 
livered to  the  said  Margaret  Jones,  but  without  the  formality  of 
approval  by  the  secretary  and  registration. 

VI.  That  said  William  H.  Boiieau  omitted  to  obtain  said  approval 
and  registration  of  said  deed  before  delivery  thereof  to  said  Mar- 
garet Jones  because  to  his  knowledge  the  rule  enjoining  such  ap- 
proval and  registration  was  in  most  cases  virtually  a  dead  letter,  and 
was  never  strictly  enforced.  That  this  knowledge  was  based  on  the 
fact  that  said  William  H.  Boiieau  had  disposed  to  purchasers  lots  of 
said  corporation  of  the  value  of  more  than  fifty  thousand  dollars, 
and  not  one-half  of  the  deeds  to  the  lots  so  sold  were  ever  approved 
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and  registered,  although  in  many  instances  interments  of  bodies 
took  place  in  the  lots  referred  to  in  said  conveyances  with  the  knowl- 
edge and  full  consent  of  the  corporation  aforesaid. 

VII.  That  the  transfer  of  said  lot  to  the  said  Margaret  Jones  was 
made  with  the  full  knowledge  of  H,  P.  Connelly  who  was  the  secre- 
tary and  superintendent  of  said  Mount  Moriah  Cemetery  Association 
and  entrusted  with  its  general  management.  The  previous  interment 
of  a  colored  woman  in  the  lot,  that  the  said  Margaret  Jones  was  a  col- 
ored woman,  and  the  prospective  uses  of  said  lot  for  the  interment 
of  colored  members  of  the  family  of  the  said  Margaret  Jones 
were  known  to  him,  and  not  only  was  no  objection  interposed  to 
the  said  conveyance,  either  by  the  said  Connellox  by  the  said  corpora- 
tion, but  at  or  about  the  time  of  said  sale  and  conveyance  to  said 
Margaret  Jones  the  said  Connell  expressed  to  said  Boileau  a  regret 
that  the  corporation  itself  had  not  made  the  said  transfer  to  the  said 
Margaret  Jones  direct,  and  a  desire  that  the  improving  the  lot  for 
the  use  of  the  said  Margaret  Jones  should  be  entrusted  to  himself 
and  another  official. 

VIII.  That  after  the  date  of  the  last  mentioned  conveyance  the  said 
Margaret  Jones  and  her  late  husband,  Henry  Jones ^  commenced  to 
adorn  and  improve  said  burial  lot,  and  contracted  with  one  Daniel 
Connell  for  the  erection  of  an  iron  railing  which  should  enclose  the 
lot  attached  to  marble  posts,  each  conspicuously  marked  ^^  Henry 
Jones y'  which  work  was  completed  in  the  summer  of  i875,  and  the 
sum  of  one  hundred  and  sixty  dollars  paid  therefor,  the  said  Daniel 
ConnelVs  name  having  been  suggested  to  the  said  Margaret  Jones  by 
the  officer  in  charge  of  said  cemetery. 

IX.  That  neither  the  said  William  H  Boileau  or  Margaret 
Jones  was  notified  of  any  opposition  to  the  approval  and  registration 
of  the  said  deed  to  said  Margaret  Jones^  nor  of  any  objection  to  the 
occupancy  of  the  lot  by  the  members  of  the  family  on  account  of 
their  color,  until  the  twenty-seventh  day  of  September^  i875. 

X.  That  on  the  twenty-fifth  day  of  September ^  i875,  the  said  Mar- 
garet Jones  sent  a  messenger  to  the  officers  in  charge  of  said  cemetery 
acquainting  them  with  the  death  of  her  husband,  and  of  her  desire 
and  intention  to  inter  his  remains  in  the  said  lot  on  the  twenty-seventh 
day  of  September^  i875.  That  the  officer  in  charge  of  the  grounds 
promised  compliance  with  the  request,  and  that  a  |jave  should  be 
dug  in  the  lot  in  proper  time  to  receive  the  case  which  was  intended 
to  enclose  the  coffin  of  the  deceased. 

XI.  That  full  arrangements  were  thereupon  made  for  the  funeral, 
and  advertisements  were  inserted  in  the  public  press,  and  a  large 
concourse  of  friends  assembled  at  the  house  of  the  deceased  on  the 
twenty-seventh  day  of  September^  iS75^  to  participate  in  the  religious 
exercises  and  to  attend  the  corpse  to  the  grave. 

XII.  That  about  fi/teen  minutes  prior  to  the  time  advertised  for 
the  funeral  a  note,  of  which  the  following  is  a  copy,  was  left  at  the 
dwelling  of  the  said  Margaret  Jones:  —  *' Madam:  I  am  in  receipt  of 
a  note  from  you,  requesting  a  grave  to  be  dug  in  lot  No.  4^  in  Mount 
Moriah  Cemetery.  I  am  unable  to  comply  with  your  request,  because 
the  lot  in  question  is  registered  as  belonging  to  William  H.  Boileau^ 
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and  the  rules  of  the  company  require  me  to  act  only  under  the  orders 
of  the  registered  owner.     Very  respectfully, 

H,  F.  Conmll^  Superintendent." 

XIII.  That  said  note  was  immediately  sent  to  said  William  H. 
Baileauy  who  forthwith  indorsed  thereon  as  follows,  to  wit: 

''Philadelphia,  Sept.  27th,  i875. 
**  Dear  Sir:  —  Please  to  let  the  bearer  bury  in  the  lot. 

W,  H,  Boileaur 

That  the  note  so  indorsed  was  at  once  conveyed  to  the  cemetery, 
and  with  the  two  deeds  was  handed  to  the  officer  in  charge,  who 
acknowledged  the  validity  of  the  order  but  asserted  that,  objection 
having  been  made  by  some  of  the  lot  holders  to  the  interment  of 
colored  people  in  the  cemetery,  he  was  instructed  by  the  managers 
not  to  allow  the  bodies  of  colored  people  to  be  brought  within  the 
grounds,  and  refused  to  allow  the  body  of  the  deceased  to  be  tempo- 
rarily placed  in  the  receiving  vault  until  %dX^  Margaret  Jones  could 
make  other  arrangements  for  its  interment. 

XIV.  That  unaware  of  this  prohibition,  upon  conclusion  of  the 
religious  exercises  at  the  late  home  of  the  deceased,  the  funeral  pro- 
cession traversed  its  route  to  the  cemetery,  but  was  checked  in  its 
passage  by  parties  purporting  to  be  sent  by  the  superintendent  for 
the  purpose  of  notifying  them  of  the  prohibition. 

XV.  That  the  said  Margaret  Jones  was  thereupon  compelled  to 
convey  the  remains  of  her  late  husband  to  the  receiving  vault  of 
Lebanon  Cemetery  in  the  said  city  oi  Philadelphia,  "whtre,  it  still  remains 
unburied. 

XVI.  That  upon  the  twenty-ninth  day  oi  September,  iS75,  the  said 
William  H,  Boileau  and  the  said  Margaret  Jones  made  a  demand  upon 
James  Smyth^  the  president  of  the  said  Mount  Moriah  Cemetery  Asso- 
ciation^ and  Upon  the  said  H.  P,  Connell,  secretary  thereof,  forthwith 
to  approve  and  register  the  deed  to  the  said  Margaret  Jones  of  the 
lot  in  question  from  the  said  William  H,  Boileau,  or  should  that 
demand  be  refused,  that  they  acknowledge  and  execute  the  oi"der  of 
Boileau  for  interment,  and  give  permission  to  said  Margaret  Jones  to 
bury  her  late  husband  in  said  lot.  That  to  this  demand  the  presi- 
dent has  made  no  reply;  but  that  the  secretary  and  superintendent 
has  answered  with  a  peremptory  refusal  upon  the  part  of  the  said 
corporation  to  approve  or  register  the  deed  to  the  said  Margaret  Jones 
or  to  honor  the  order  for  interment. 

XVII.  Your  petitioners  therefore  pray  this  honorable  court  to 
issue  a  writ  of  mandamus  directed  to  the  Mount  Moriah  Cemetery  Assa^ 
elation,  and  to  each  of  its  officers,  to  accept  and  carry  into  execution 
the  order  of  the  said  William  H,  Boileau,  and  at  once  permit  the 
body  of  Henry  Jones  to  be  interred  in  lot  No.  Ji8  in  said  Mount  Moriah 
Cemetery, 

And  your  petitioners  will  ever  pray,  etc. 

William  H,  Boileau. 
Margaret  Jones, 
City  and  County  of  Philadelphia,  ss. 

•    William  H,  Boileau,  being  duly  sworn  according  to  law,  deposes 
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and  says  that  the  facts  set  forth  in  the  above  petition  are  just  and 
true  to  the  best  of  his  knowledge  and  belief. 

William  H,  Boileau. 
Sworn  to  and  subscribed  before  me  this  twenty-eighth  day  ol  Febru- 
ary, iS76. 

Norton  Porter ,  Notary  Public. 

b.  BUI  for  Pepmisslon  to  Remove  Body. 

Form  No.  6787.* 

Commonwealth  of  Massachusetts. 
Supreme  Judicial  Court. 
Suffolk,  ss.  In  Equity. 

Between 
Nathaniel  Weld 
and 
Gideon  Walker,  George  Ivers  and 
Eorest  Hills  Cemetery  Corporation,  ^ 
To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court  in  and 
for  the  County  of  Suffolk  in  the  Commonwealth  of  Massachusetts^ 
sitting  in  equity: 
Respectfully  represents  Nathaniel  Weld  of  Boston  in  the  county  of 
Suffolk,  aforesaid,   that  Gideon  Walker,  of   said  Boston,   and  George 
Ivers,  of  Evans'  Mills  in  the  county  of  Jefferson  in  the  state  of  New 
York,  were,  on  the  twenty-ninth  day  of  August,  iS7S,  the  owners  of  a 
certain  burial  right  or  lot  numbered  1^44^,  in  the  cemetery  known 
and  called  the  Forest  Hills  Cemetery,  in  the  said  city  of  Boston,  which 
said  cemetery  is  owned,  occupied,  carried  on,  taken  care  of  and  con- 
trolled by  the  Forest  Hills  Cemetery,  a  corporation  duly  established 
by  law,  and  having  its  usual  place  of  business  in  said  Boston,  and  the 
said  corporation  claim  and  exercise  the  control  over  the  interment 
andremovalof  bodies,  and  over  persons  going  into  said  cemetery  and 
while  they  are  within  the  same. 

Your  petitioner  further  shows,  that  his  wife,  Mary  P.  Weld,  died 
at  said  Boston,  on  the  twenty-seventh  day  of  August,  i875,  and  was 
buried  in  said  Forest  Hills  Cemetery  in  said  lot  No.  2^]^,  then  and  now 
owned  by  said  Walker  and  Ivers-,  and  your  petitioner  has  no  legal 
right  or  title  therein;  that  the  said  Mary  P.  Weld  was  the  sister  of 
Isabella  Walker  and  Eunice  W,  Ivers,  the  wives  of  said  Walker  and 
Ivers,  and  that  upon  the  decease  of  said  Mary  P,,  the  said  Isabella 
and  Eunice  W,,  together  with  the  said  Walker,  immediately  com- 
menced importuning  your  petitioner  to  have  his  wife,  the  said  Mary 

1.  This  form  is  copied  from  the  record  tention  or  understanding  that  it  should 
in  the  case  of  Weld  V.  Walker,  130  Mass.  be  her  final  resting-place,  a  court  of 
422.  In  this  case  a  decree  was  entered  equity  may  permit  him,  after  such 
in  conformity  with  the  prayer  of  the  burial,  to  remove  her  body,  coffin  and 
bill,  from  which  the  defendant  Walker  tombstones  to  his  own  land,  and  re- 
appealed,  but  the  decree  was  affirmed  strain  that  person  from  interfering  with 
on  appeal,  the  court  holding  that  il  a  such  removal. 

husband  has  not  freely  consented  to  For  the  present  form  of  a  bill  in  equity 

the  burial  of  his  wife  m  a  lot  of  land  in  Massachusetts  see  vol.  3,  Form  No. 

owned  by  another  person,  with  the  in-  4273. 
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J'.,  buried  in  their  said  lot,  and  that  your  petitioner,  being  then  in 
great  distress  of  mind,  and  being  worn  out  in  taking  care  of  his  said 
wife  in  her  sickness,  yielded  to  their  continued  importunities,  much 
against  his  wishes  and  feelings,  fearing  that  they  would  make  trouble 
for  him  if  he  did  not  consent;  and  he  finally  consented  that  she 
might  be  buried  in  the  said  lot,  which  he  should  not  have  done  had 
his  mind  been  in  condition  to  realize  the  situation;  and  that  he  pro- 
cured a  casket  and  clothes  for  her  burial,  and  the  body  was  clothed 
in  the  said  clothes  and  put  into  the  said  casket  of  your  petitioner, 
and  so  buried  in  the  said  lot  on  the  twenty-funth  day  of  August ^  i875, 
and  has  there  remained  from  thence  to  the  bringing  of  this  peti- 
tion ;  and  your  petitioner  says  that  he  has  no  right  or  authority  to  take 
care  of  her  said  grave,  to  erect  grave-stones  or  monuments  thereon 
or  to  beautify  or  adorn  the  same  or  the  said  grave  lot,  or  to  bury 
other  of  his  or  her  friends  or  family  by  her  side,  or  to  be  buried  by 
her  side  himself;  all  of  which  he  feels  that  he  may  desire  to  do. 

And  your  petitioner  further  says,  that  he  is  a  joint  owner  in  a  burial 
lot  in  the  Mount  Hope  Cemetery^  a  cemetery  in  said  city  of  Bostoity  the 
said  lot  belonging  to  the  heirs  of  E,  Weld^  of  whom  he  is  one,  in 
which  his  father  and  mother  are  buried  and  in  which  he  has  the  right 
to  bury  and  to  set  up  grave-stones  and  monuments  and  to  beautify  the 
said  lot  and  the  grave,  and  to  be  buried  therein  himself  at  his  decease; 
and  that  he  desires  to  remove  the  casket  containing  the  remains  of 
his  said  wife,  together  with  said  remains  and  said  clothes  for  her  burial, 
and  any  stones  or  monuments  that  he  has  placed  at  her  grave,  from 
the  said  lot  in  said  Forest  Hills  Cemetery^  belonging  to  said  IValker 
and  IverSy  to  his  said  lot  in  Mount  Hope  Cemetery^  in  which  no  near 
relative  of  said  Mary  P.  is  now  buried ;  that  the  said  remains  may  be 
buried  with  his  relatives  and  in  his  said  burial-place,  and  where,  at 
his  decease,  he  may  be  buried  at  her  side;  and  that  he  has  obtained  a 
permit  in  due  form  of  law  from  the  proper  authorities,  to  wit,  the 
board  of  health  of  the  city  of  Boston^  to  so  remove  the  said  casket 
and  clothes  for  her  burial  and  the  remains  from  said  lot  in  said 
Forest  Hills  Cemetery^  and  to  bury  the  same  in  his  said  lot  in  said 
Mount  Hope  Cemetery\  and  your  petitioner  says  that  in  law  and  in 
equity  and  good  conscience,  he  had  and  has  the  right  to  so  remove 
the  same  and  bury  them  in  said  Mount  Hope  Cemetery, 

And  your  petitioner  further  says  that  he  applied  in  a  friendly  and 
proper  manner  to  the  said  Gideon  Walker  and  said  George  IverSy  and 
requested  permission,  in  a  careful  and  proper  manner,  doing  no  un- 
necessary damage  to  the  said  lot,  to  take  up  the  said  casket  and 
clothes  and  the  remains  of  his  said  wife,  and  the  said  stones  and 
monuments,  and  remove  the  same  to  his  said  lot  in  Mount  Hope  Ceme- 
tery^ leaving  the  said  lot  in  good  and  proper  condition;  and  they 
declined  to  grant  to  him  the  said  permission,  and  did  refuse  to  permit 
him  to  remove  the  same,  and  refuse  to  let  him  or  any  one  for  him 
enter  upon  said  lot;  and  the  said  defendant,  Gideon  Walker^  as  your 
petitioner  is  informed  and  believes,  gave  to  one  Ahner  Moulton^  who 
was  and  is  the  superintendent  and  agent  of  said  Forest  Hills  Cemetery 
Corporation  and  cemetery,  a  notice  or  order  in  writing  in  words  and 
figures  as  follows,  to  wit: 
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•*To  Abner  Moulton,  Esq., 

Superintendent  of  Forest  Hills  Cemetery. 

You  are  forbidden  to  allow  the  removal  of  the  remains  of  MaryP, 
Weld,  buried  in  the  cemetery  lot  ^4^2,  nor  to  permit  any  trespass  in 
said  lot  nor  entry  in  same,  as  the  above  lot  belongs  to  me. 

Boston,  October  27,  i877.  Gideon  Walker ^ 

And  your  petitioner  further  says  that  he  requested  permission  to 
remove  the  said  casket,  clothes,  remains,  stones  and  monuments  of  and 
from  the  said  Forest  Hills  Cemetery  Corporation^  and  said  corporation 
refused  to  grant  said  permission,  alleging  that  it  had  no  authority  to 
grant  the  same  and  forbid  him  his  removing  the  same  and  from  going 
into  said  cemetery  for  that  purpose;  and  he  further  says,  that  said 
defendants  Walker  and  Ivers  and  said  Forest  Hills  Cemetery  Corpora^ 
tion  threaten  him  with  suits  at  law  and  criminal  prosecutions  if  he 
shall  remove  or  attempt  to  remove  said  casket,  clothes,  stones  or 
monuments  and  remains  of  said  Mary  P,  Weld,  his  said  wife,  from 
said  lot,  whereby  he  is  unable  to  remove  the  same. 

All  of  which  actings  and  doing  of  said  defendants  are  contrary  to 
equity  and  good  conscience,  and  tend  to  the  manifest  wrong,  injury 
and  oppression  of  your  petitioner  in  the  premises;  and  forasmuch 
as  your  petitioner  is  remediless  in  the  premises  at  and  by  the 
strict  rules  of  the  common  law,  and  is  relievable  only  in  a  court  of 
equity,  where  matters  of  this  nature  are  properly  cognizable  and 
relievable; 

To  the  end  therefore,  that  the  said  defendants  and  each  of  them 
may,  to  the  best  of  their  and  each  of  their  knowledge,  remembrance, 
information  and  belief,  full,  true,  direct  and  perfect  answers  and 
answer  make  to  all  and  singular  the  matters  aforesaid,  but  not  upon 
their  or  either  of  their  corporal  oath  or  oaths,  which  is  hereby  waived, 
and  further,  that  your  petitioner  may,  by  the  decree  and  direction  of 
this  court,  be  permitted  to  remove  the  remains  of  said  Mary  P,  Weld 
and  said  casket,  clothes,  stones  and  mondments  from  said  lot  in  said 
Forest  Hills  Cemetery  to  said  petitioner's  lot  in  said  Mount  Hope  Ceme- 
tery in  such  manner  as  this  court  shall  direct;  and  that  said  defend- 
ants and  each  of  them  and  their  and  each  of  their  agents,  attorneys 
and  servants,  may  be  restrained,  by  an  injunction  issuing  out  of  this 
court,  from  hindering,  opposing,  objecting  to  or  preventing  your  peti- 
tioner from  removing  the  said  casket,  clothes,  stones,  monuments 
and  remains  from  said  lot  in  said  Forest  Hills  Cemetery  to  said  lot  in 
said  Mount  Hope  Cemetery,  and  also  from  in  any  way  interefering  to 
prevent  the  same;  and  for  such  other  and  further  relief  in  the  prem- 
ises as  the  nature  and  circumstances  of  this  case  may  require  and  to 
your  honors  shall  seem  meet: 

May  it  please  your  honors  to  grant  unto  your  petitioner,  not  only 
a  writ  of  injunction  issuing  out  and  under  the  seal  of  this  court,  to 
be  directed  to  said  defendants  and  each  of  them,  and  to  their  and 
each  of  their  agents  and  servants,  restraining  them  and  each  of  them 
from  objecting  to,  opposing  or  hindering  or  in  any  way  interfering 
with  your  petitioner  in  removing  the  said  casket,  clothes,  remains, 
stones  and  monuments  in  said  Forest  Hills  Cemetery  to  said  lot  in  said 
Mount  Hope  Cemetery*,  but  also  a  writ  of  subpcena  to  be  directed  to 
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the  ssud  Gideon  Walker^  George  Ivers  and  the  said  Forest  Hills  Ceme- 
tery Corporation^  defendants,  thereby  commanding  them  and  each  of 
them,  at  a  certain  time  and  under  a  certain  penalty  therein  to  be 
limited,  to  appear  before  this  court,  and  then  and  full,  direct  and  per- 
fect answers  make  to  all  and  singular  the  premises;  and  further,  to 
stand  to,  perform  and  abide  such  further  orders,  directions  and 
decrees  therein  as  to  this  court  shall  seem  meet. 

NaiKl  Weld. 
Burbank  &*  Lund, 

Plaintiff's  Solicitors. 

e.  Bill  for  Ii^unetion  to  Prevent  Removal  of  Body. 

Form  No.  6788.* 

The  First  Presbyterian  Church  in  the 
Northern  Liberties^  Mary  Ann  Wil- 
son^  Benjamin.  Benner^  Margaret 
Benner^  William  S.  Magee^  James 
H.  Magee  and  James  White^  plain- 
tiffs, 

against 
The  Second  Presbyterian  Church  in  the 
City  of  Philadelphia^  Edward  K, 
Tryon  and  Pearson  Yard,  defend- 
ants. 
To  the  Honorable  the  Judges  of  the  said  Court. 

Your  orators  complain  and  say:  I.  That  the  Second  Presbyterian 
Churcli  in  the  City  of  Philadelphia y  m  April  x.  d.  i8(?5,  established  a 
branch  church  in  tht  Northern  Liberties,  and  that  both  churches  were 
under  the  same  pastor,  the  same  trustees,  and  the  members  of  each 
church  were  regarded  as  members  of  the  same  body  corporate. 

II.  That  at  the  time  the  said  branch  church  was  established  the 
Second  Presbyterian  Church  purchased  a  lot  of  ground  on  Noble  and 
Buttonwood  streets  between  Fifth  and  Sixth  streets,  in  the  city  of 
Philadelphia,  in  the  state  oi  Pennsylvania,  as  a  burial  ground  for  the 
use  of  both  churches. 

III.  That  by  an  ordinance  of  said  church  corporation,  adopted  the 
ninth  day  of  September,  a.  d.  1W6,  every  member  of  either  congre- 
gation having  a  family  and  being  desirous  of  having  graves  con- 
tiguous to  each  other  should  have  the  privilege  of  having  sufficient 
ground  reserved  when  the  first  interment  took  place  on  payment  of 
two  dollars  for  each  space  for  a  grave  reserved,  not  exceeding  three 
spaces  in  the  whole,  and  that  each  holder  of  a  pew  in  such  branch 
church  thereby  became  entitled  to  the  right  of  burial  in  said  ground. 

1.  This  bill  is  in  substance  that  used  no  interest  in  the  burial  ground,  hav- 

in  First  Presbyterian  Church  v.  Second  ing  disposed  of  such  interest  prior  to 

Presbyterian    Church,  2   Brews.  (Pa.)  the  bill;   and  as  to   the  complainant 

372,  in  which  case  the  removal  of  the  re-  Mary  Ann  Wilson,  she  having  signified 

mains  was  enjoined,  although  the  bill  her  desire  to  withdraw  from  the  suit  as 

was  dismissed  as  to  the  First  Presby-  complainant, 
terian  Church  on  the  ground  that  it  had 
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IV.  That  interments  of  deceased  members  of  said  branch  church 
were  made  in  said  ground,  and  additional  spaces  for  graves  were 
reserved  for  their  families  in  pursuance  of  said  ordinance. 

V.  That  in  the  year  \%1S  an  agreement  was  made  for  the  separa- 
tion of  the  said  branch  church  from  the  Second  Presbyterian  Church  in 
the  City  of  Philadelphia^  which  was  sanctioned  by  the  presbytery^  and 
the  said  branch  church  was  duly  incorporated  the  sixth  day  oi  Jan- 
uary^ i8i-^,  under  the  name  of  **  The  First  Presbyterian  Church  in  the 
Northern  Liberties ^ 

VI.  That  by  the  agreement  for  the  separajtion,  it  was  provided  that 
the  right  of  burial  in  the  above  mentioned  burying  ground  should 
continue  in  the  members  of  both  churches,  the  same*as  before  the 
separation,  which  right  was  subsequently,  in  the  year  i8iP,  restricted 
to  certain  families  iq  the  congregation,  and  has  been  continually 
enjoyed  since  the  separation,  and  a  burial  was  made  in  said  burial 
ground  as  late  as  a.  d.  \Z56. 

VII.  That  in  the  year  i8iP,  ikit  First  Presbyterian  Church  in  the 
Northern  Liberties  sold  to  the  Second  Presbyterian  Church  in  the  City  of 
Philadelphia  the  right  of  said  First  Presbyterian  Church  in  said  burial 
ground,  making  reservations  for  such  families  as  should  desire  to 
continue  their  right  of  burial  in  said  ground. 

VIII.  That  the  individual  plaintiffs  in  this  bill  have  ancestors 
interred  in  said  ground,  and  being  members  of  families  for  whom 
the  reservation  of  burial  rights  in  said  ground  was  made,  and  also 
being  members  of  the  First  Presbyterian  Church  in  the  Northern 
Liberties  aforesaid,  are  entitled  to  retain  and  enjoy  said  rights. 

IX.  That  the  said  Second  Presbyterian  Church  has  sold  said  burial 
ground  to  the  ^titXiAzxit  Edward K ,  Tryon^  and  to  put  said  ground  in 
a  suitable  condition  to  perfect  the  sale,  the  trustees  of  said  church 
have  caused  a  notice  to  be  published  by  their  agent,  Pearson  Yard,  of 
their  intention  to  remove  the  bodies  ihterred  in  said  ground,  in  vio- 
lation of  the  rights  of  the  plaintiffs  in  the  premises. 

Wherefore  your  orators  pray: 

I.  That  said  defendants  be  restrained  by  the  injunction  of  this 
honorable  court  from  removing  the  remains  of  the  dead  from  said 
cemetery,  as  aforesaid. 

II.  General  relief. 

John  Z.  Shoemaker, 
Solicitor  for  Complainants. 

d*  Bill  to  Compel  Restoration  of  Body  to  Lot.> 

Form  No.  6789.* 

1.  In  an  action  to  restrain  defendant  the  damages  they  have  themselves  sus- 
from  desecrating  a  burial  lot  reserved  tained.  Mitchell  v.  Thorne,  134  N.  Y. 
in  a  deed  from  plaintiff's  ancestor  and  536,  a  firming  47  K.  Y.  St.  Rep.  896. 
for  damages,  the  complaint  need  not  2.  This  form  is  based  on  the  facts  in 
aver  that  such  ancestor  died  intestate,  the  case  of  Pierce  v.  Swan  Point  Ceme- 
nor  is  it  necessary  that  the  complaint  tery,  10  R.  I.  227.  In  that  case  a  de- 
show  that  all  persons  having  an  interest  murrer  was  filed  on  behalf  of  Almira  T. 
therein  are  made  parties  to  the  ac-  Metcalf,  for  want  of  equity  and  an  an- 
tioQ,  as  the  plaintiffs  can  only  recover  swer  interposed  on  behalf  of  the  Pro- 
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n      . ,         e_  Supreme  Court, 

Prcmdence,  Sc  AppeUaU  Division. 

William  G,  Pierce  and  Almira  F.  Pierce^  '\ 

his  wife^  plaintiffs, 

vs. 

Proprietors  of  Swan  Point  Cemetery  and 

Almira  T.  Metcalfe  defendants. 

Bill  in  Equity. 
William  G,  Pierce  and  Almira  F.  Pierce,  his  wife^  of  the  city  of  Previa 
deuce,  in  the  said  county  of  Providence,  bring  this  bill  of  complaint 
against  Proprietors  of  Swan  Point  Cemetery  and  Almira  T,  Jfetcalf  of 
the  same  place,  and  thereupon  complaining  say, 

I.  That  defendant.  Proprietors  of  Swan  Point  Cemetery,  is  a  corpo- 
ration duly  created  under  the  laws  of  this  state. 

II.  That  on  tht  fourth  day  of  May,  1^6,  one  Whiting  Metcalf  died 
leaving  the  complainant  Almira  F,  Pierce  his  sole  heir  at  law,  and 
the  said  Almira  71  Metcalf,  his  widow,  him  surviving. 

III.  That  during  his  lifetime  the  said  Whiting  Metcalf  had  con- 
veyed to  him,  and  became  the  owner  of  a  certain  burial  lot  in  the 
First  Congregational  Society's  Burial  Ground  in  Swan  Point  Cemetery  \ 
that  he  was  a  Unitarian  in  religious  belief,  a  communicant  of  that 
denomination,  and  a  prominent  member  of  the  so  called  and  well 
known  ^ First  Congregational  Society  of  the  City  of  Providence,*^  and  that 
th\e  burial  lot  so  purchased  by  him  was  one  of  a  family  group  of  lots, 
of  which  group  the  several  lots  were  held  and  owned  by  the  brothers 
and  kindred  of  said  Whiting  Metcalf, 

IV.  That  upon  the  decease  of  the  said  Whiting  Metcalf  be  was 
buried  in  said  lot,  and  as  the  plaintiffs  allege  upon  information  and 
belief,  in  accordance  with  his  wishes  and  desires  expressed  during 
his  lifetime  and  with  the  approbation  of  his  widow,  the  said  Almira 
T,  Metcalf;  and  his  remains  remained  for  about  thirteen  years  in  said 
place  of  burial. 

V.  That  the  said  lot  in  the  Swan  Point  Cemetery  became  the  absolute 
property,  by  descent,  of  the  complainant,  Almira  F,  Pierce,  upon  the 
death  of  the  said  Whiting  Metcalf,  she  being  his  only  child,  heir  at 
law  and  next  of  kin. 

VI.  That  on  or  about  the  twenty-second  day  of  July,  iB69,  the  defend- 
ant, Almira  T.  Metcalf,  requested  in  writing  the  permission  of  the 
gentlemen  having  charge  of  the  Unitarian  Cemetery  for  the  removal 
of  his  remains,  and  set  forth  as  her  reasons  therefor  the  fact  that 

prietors  of  Swan   Point  Cemetery,  in  enter  up  between  the  other  parties  to 

which  they  denied  the  jurisdiction  of  the  bill.    The  court  held  that  while  con- 

the  court  to  direct  or  control  the  man-  sent  of  the  defendant  corporation  coald 

agement  of  their  internal  affairs,  or  in  not  give  jurisdiction  to  the  court,  yet 

the  subject  matter  of  the  bill,  so  far  as  that  said   corporation   was    in   fact  a 

relief   was  prayed  against  them,  but  trustee  for  certain  purposes,  and  that 

stated  that  they  believed  all  the  facts  when  the  trust  was  not  properly  exe- 

stated  and  charged  in   the  bill  to  be  cuted  the  court  had  the  same  jurisdic- 

true,  and  submitted  to  execute,  or  to  tion  to  compel  its  execution  as  in  the 

allow    to    be    executed     within    their  case  of  any  other  trust.     The  demurrer 

grounds,  such  order  and  decree  in  the  of  Mrs.  Metcalf  was  overruled, 
premises  as  the  court  might  see  fit  to 
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she  had  secured  a  lot  in  Swan  Paim  Cemetery^  and  wished  to  temove 
to  it  the  remains  of  her  late  husband,  and  there  erect  a  suitable  monu- 
ment to  his  memory. 

VII.  That  such  consent  was  refused  by  the  authorities  of  said  cem- 
etery unless  accompanied  by  "the  written  request  of  the  relatives, 
countersigned  by  the  society's  committee";  and  that  afterwards  the 
complainants  protested  to  the  actuary  of  the  defendant  corporation 
against  such  removal,  positively  forbidding  the  same;  and  that  the 
filing  of  said  protest  was  known  to  the  respondent,  Almira  T.  Met- 
calf^  before  the  removal,  as  the  complainants  are  informed  and 
believe. 

VIII.  That  on  or  about  the  first  day  of  Amgust,  iS69y  the 
remains  of  the  said  Whiting  Metcalf  were  forcibly,  without  the 
authority,  consent  or  approval  of  the  complainants,  in  violation  of 
the  by-laws  of  the  defendant  corporation,  in  violation  of  law,  of  right, 
and  of  the  sacredness  of  the  tomb,  removed,  under  the  direction  of 
the  said  Almira  T,  Metcalfe  from  the  lot  aforesaid  and  placed  in 
another  lot  in  said  cemetery. 

IX.  That  after  said  body  had  been  removed,  and  while  it  was 
exposed,  the  superintendent  of  said  cemetery  did  not  direct  its  imme- 
diate reinterment  in  the  grave  whence  it  was  taken,  but  permitted 
its  interment  in  the  lot  to  which  it  had  been  removed. 

X.  That  on  the  ninth  day  of  August^  i8^P,  the  complainants 
requested  the  directors  of  the  defendant  corporation  to  restore  said 
remains  to  the  place  whence  the  same  had  been  taken,  and  the  defend- 
ant corporation  neglected  and  refused  to  comply  with  such  request, 
but  afterwards  passed  a  vote  declaring  that  what  had  been  done  was 
in  violation  of  their  by-laws. 

XI.  That  on  the  twenty-first  day  of  February,  i87(?,  the  complain- 
ants notified  the  defendant,  Almira  T.  Metcalf,  of  their  protest  here- 
inbefore referred  to,  requesting  and  desiring  her  to  restore  said 
remains  to  the  place  from  whence  they  were  t^en,  and  said  request 
was  refused. 

XII.  That  all  of  said  acts  on  the  part  of  the  sdd  Almira  T,  Metcalf 
and  the  directors  of  the  Swan  Point  Cemetery,  were  in  direct,  absolute 
and  palpable  violation  of  the  rights  of  the  complainants  herein. 

In  consideration  whereof  and  forasmuch  as  the  complainants  can 
have  no  adequate  remedy  at  and  by  the  strict  rules  of  the  common 
law,  and  is  relievable  only  in  a  court  of  equity  where  matters  of  this 
nature  are  properly  cognizable  and  relievable. 

To  the  end,  therefore,  that  the  Proprietors  of  the  Swan  Point  Ceme- 
tery and  Almira  T,  Metcalf  may  to  the  best  and  utmost  of  their 
^  respective  knowledge,  remembrance,  infot'mation  and  belief,  full, 
true,  direct  and  perfect  answer  make  to  all  and  singular  the  matters 
aforesaid  but  not  upon  oath,  the  benefit  of  which  is  hereby  expressly 
waived,  and  that  as  full  and  particularly  as  if  the  same  were  here 
repeated  and  they  and  each  of  them  distinctly  interrogated  thereto, 
and  that  the  defendant  corporation,  the  Proprietors  of  Swan  Point 
Cemetery,  be  directed  and  ordered  to  restore  and  replace  the  remains 
of  the  said  Whiting  Metcalf  in  the  lot  from  whence  they  were  taken, 
and  that  the  said  Almira  T.  Metcalf  be  enjoined  from  interfering 
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with  or  in  any  manner  preventing,  or  attempting  to  prevent,  said 
restoration  and  replacement,  and  be  also  perpetually  enjoined  from 
again  removing  or  intermeddling  with  said  remains. 

May  it  please  your  honors  to  grant  unto  the  complainants  a  writ 
of  subpoena  directed  to  the  Proprietors  of  Swan  Point  Cemetery  and 
Almira  T.  MetccUfy  aforesaid,  thereby  commanding  them  and  each  of 
them  at  a  certain  time  and  under  a  certain  penalty,  therein  to  be  lim- 
ited, personally  to  appear  before  this  honorable  court  and  then  and 
there  full,  true,  direct  and  perfect  answer  make  to  all  and  singular 
the  premises,  and  further  to  stand  to  and  perform  and  abide  such 
further  order,  direction  and  decree  therein  as  to  this  honorable  court 
shall  seem  agreeable  to  equity  and  to  good  conscience. 

William  G.  Pierce, 

James  Jones,  of  Counsel  for  Complainants. 

\  Verification,  )^ 

••  Aetions  for  Damages.* 

(1)  For  Burying  Stranger  in  Plaintiff's  Plot. 

Form  No.  6790.' 

Commonwealth  of  Massachusetts, 

Suffolk,  ss.  Superior  CoMrt^  July  Term,  iS85.  . 

Donnelly 
against 
Catholic  Cemetery  Association, 

Plaintiff's  declaration. 

First  count.  And  the  plaintiff  says  that  he  is  the  owner  and  pro* 
prietor  of  a  certain  burial  lot  and  grave  in  a  cemetery  in  said  Boston^ 
which  said  cemetery  is  established,  occupied  and  under  the  manage- 
ment and  control  of  the  defendant  as  a  body  corporate  of  this  com-- 
monwealthy  subject  to  the  exclusive  right  of  the  plaintiff  to  bury  in 
said  grave  certain  persons  on  their  decease.  That  on  or  about  the 
eighth  day  of  March,  a.  d.  i^3,  the  said  association,  by  its  servants 
and  agents,  with  force  and  arms,  unlawfully  broke  and  entered  the 
.  plaintiff's  said  lot  and  grave,  the  said  lot  being  numbered  twenty,  range 
one  hundred  and  nineteen,  section /i:?f^r,  and  dug  up  the  soil  of  the  same 
and  disturbed  and  removed  the  dead  bodies  of  the  plaintiff's  father 
and  child  at  that  time  and  for  a  long  time  before  buried  there,  and 
did  put  and  bury  in  said  grave  the  dead  body  and  coffin  of  a  certain 
other  person  without  the  consent  or  knowledge  of  the  plaintiff  and 
without  authority  or  justification.    And  the  plaintiff  says  that  said 

1.  As  to  the  verification  of  a  bill  in  fendani,  but  reported  the  case  for  the 

Rhode  Island  see  vol.  3,  p.  458,  note  4.  determination  of  the  full  court:  if  his 

8.  For  the  formal  parts  of  a  com-  ruling  was  correct,  judgment  to  be  en- 
plaint,  petition  or  declaration  in  a  par-  tered  on  the  verdict:  if  incorrect,  judg- 
ticular  jurisdiction  consult  the  title  ment  to  be  entered  for  the  plaintiff,  by 
Complaints,  vol.  4,  p.  1019;  Decla-  agreement  of  parties,  in  the  sum  of  two 
RATIONS.  hundred  and  fifty  dollars.    Judgment 

8.  This  form  is  copied  from  the  rec-  was  given  for  the  plaintiff,  the  court 

ord  in  the  case  of  Donnelly  v,  Boston  holding  that  the  cemetery  corporation 

Catholic  Cemetery  Assoc.,  146  Mass.  was  liable  to  the  proprietor  of  a  grave 

163,  in  which  case  the  superior  court  for  the  negligent  burial  of  a  stranger 

(justice  ordered   a  verdict  for  the  de-  therein. 
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dead  body  of  said  other  person  was  unlawfully  kept  by  said  defend- 
ant in  said  grave  from  the  time  of  said  burial  of  the  same  until  on  or 
about  the  eighth  day  oi  March^  i8^^  when  the  plaintiff  went  to  said 
cemetery  to  bury  and  to  attend  to  the  burial  of  the  body  of  his  wife 
in  said  grave,  that  he  was  accompanied  thereto  by  the  friends  and 
relatives  of  his  said  wife  and  himself;  that  because  of  the  burial  of 
said  certain  other  person  in  plaintiff's  said  grave,  the  plaintiff,  to 
whom  such  burial  was  at  that  time  unknown,  was  greatly  hurt  and 
wounded  in  his  feelings;  the  burial  of  the  body  of  plaintiff's  wife 
delayed  for  a  long  space  of  time,  to  wit,  for  one  hour,  and  the  plaintiff 
put  to  great  mental  distress  and  suffering  thereof. 

Second  count.  And  the  plaintiff  says,  that  on  or  about  the  eighth 
day  of  Marchy  iSSSy  and  ever  since  that  day,  he  being  the  owner  and 
proprietor  of  a  burial  lot  and  grave  as  aforesaid,  in  said  cemetery  as 
aforesaid,  and  he  having  the  exclusive  right  to  bury  the  bodies  of 
deceased  persons  in  said  grave  or  lot  as  aforesaid,  subject  to  certain 
conditions  as  aforesaid;  the  said  defendant,  by  its  agents  and  serv- 
ants, wilfully,  negligently  and  carelessly  did  enter  in  and  upon  said 
lot  and  grave  and  did  so  dig  up  and  open  said  grave,  and  did  negli- 
gently, carelessly  and  without  authority  or  right  put  and  bury  in  said 
grave,  in  which  the  bodies  of  the  plaintiff's  deceased  father  and 
child  had  been  and  still  were  buried  for  a  long  time,  the  dead  body 
of  a  strange  person,  and  have  so  put  and  buried  said  dead  body  un- 
lawfully, negligently  and  carelessly  kept  and  continued  said  body 
buried  therein  until  on  or  about  the  eighth  day  of  March,  iS84,  at 
which  time  the  plaintiff,  not  knowing  of  said  unlawful  and  negligent 
acts  and  burial  as  aforesaid  and  having  lost  his  wife  and  having  pro- 
ceeded with  her  dead  body  in  company  with  certain  friends  and  rela- 
tives of  himself  and  his  said  wife  to  said  cemetery  and  said  lot  for 
the  purpose  of  her  burial  therein,  and  of  having  the  usual  funeral 
services,  the  plaintiff  then  became  informed  of  said  burial  of  said 
strange  body  in  his  said  grave  and  of  the  acts  aforesaid  of  the  de- 
fendant, its  agents  and  servants,  and  because  of  said  burial  and  find- 
ing of  said  strange  body  in  said  grave,  and  because  of  a  dispute  in 
consequence  as  to  the  ownership  of  the  plaintiff's  grave,  then  dug 
and  ready  to  receive  the  body  of  his  said  wife,  and  the  performance 
of  said  funeral  services  were  greatly  delayed,  to  wit,  for  the  space  of 
ime  hour,  and  the  plaintiff  put  to  great  shame,  distress  and  mental 
suffering,  and  all  in  consequence  of  the  unlawful  and  negligent  acts 
of  the  defendant's  agents  and  servants. 

By  his  Attorney,  /,  L,  Eldredge. 

(2)  For  Injuries  Caused  by  Poison  Ivy. 

Form  No.  6  7  9  z  .< 

Supreme  Court,  Kings  County. 
Barbara  E,  George^  plaintiff,       J 

against  >  Complaint 

Cypress  Hills  Cemetery^  defendant.  \ 
The  plaintiff  above  named  complaining  of  the  defendant  alleges: 

1.  This  form  is  copied  from  the  records  in  George  v.  Cemetery  Co.,  2nd  Depart- 
ment, Appellate  Division,  N.  Y.    The  case  has  not  as  yet  been  reported. 
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I.  Upon  information  and  belief  the  defendant  is  a  corporation  duly 
organized  under  the  laws  of  the  state  of  New  York  for  the  purpose 
of  interring  the  dead  at  a  cemetery  known  as  **  Cypress  Hills  Ceme- 
tery **  situated  partly  in  the  counties  oi  Kings  and  Queens  in  the  state 
of  New  York, 

II.  That  the  plaintiff  is  the  owner  of  a  certain  grave,  plot  or  lot 
known  as  No.  6837  in  the  portion  of  said  cemetery  known  as  Locust 
Grave^  and  the  said  lot  being  under  the  charge,  care  and  control  of 
said  defendant. 

III.  That  on  or  about  the  ihirtieth  day  of  June^  iS9S,  said  plaintiff 
while  lawfully  visiting  said  grave  or  plot  in  said  cemetery  and  with- 
out any  fault  or  negligence  on  her  part,  was  poisoned  by  a  certain 
shrub  or  plant  commonly  known  as  *^  poison  ivy"  which  the  defendant 
had  carelessly  and  negligently  allowed  to  grow  about  said  grave  or 
plot,  and  in  consequence  of  such  poisoning  the  plaintiff  became 
sick,  sore  and  disordered,  and  suffered  severe  bodily  pain  and  anguish 
and  still  suffers  great  pain  and  anguish,  and  will  continue  so  to  do, 
and  was  prevented  from  attending  to  her  business  and  was  compelled 
to  procure  medical  attendance  and  medicine,  all  to  her  damage  ten 
thousand  dollars. 

John  A.  Anderson^  Attorney  for  Plaintiff, 

SOS  Washington  St.,  BroMyn^  N.  Y. 

(8)  For  Removal  of  Body  from  Flot.^ 

FsrmNo.  6793.* 

Suffolk,  8s.  superior  Court,  July  Term,  tW7. 

Thomas  F,  Meagher 
vs. 

James  DriscolL 

And  the  plaintiff  says  that  the  defendant  with  force  and  arms  took 
and  carried  away  the  goods  belonging  to  the  plaintiff,  viz.,  one  coffin, 
and  the  body  of  the  plaintiff's  child  contained  therein,  and  converted 
the  same  to  the  use  of  the  defendant,  against  the  peace  of  the  com- 
monwealth and  to  the  damage  of  the  plaintiff,  as  he  alleges,  in  the 
sum  of  three  thousand  dollars. 

And  the  plaintiff  says  he  was  owner  by  certificate  of  a  certain 
lot,  being  lot  numbered  four  in  Holyhood  Cemetery^  situate  in  the 
county  of  Norfolk,  and  of  a  right  of  burial  in  said  lot  in  said  ceme- 
tery, and  that  on  or  about  the  sixth  day  oi  December,  1S6S,  he  pur- 
chased a  coffin  and  placed  therein  the  body  of  his  child  who  had  died, 
and  he  had  said  coffin  placed  in  said  lot  numbered  four,  and  his  child's 

1.  See  also  Bessemer  Land,  etc.,  Co.  ovemiled  by  the  supreme  coort.    It 

V,   Jenkins,    iii    Ala.    135;    Smith    v,  was  held  further  that   in  measuring 

Thompson,  55  Md.  5.  damages  the  jury  may  take  into  con- 

8.  This    form    is    copied    from    the  sideration  the  injury  of  the  plaintifTs 

record  in  Meagher  v.  Driscoll,  99  Mass.  feelings,  if  it  appears  that  the  defend- 

28r,  in  which  case  the  jury  returned  a  ant  acted  in  wilful  disregard  or  careless 

verdict  for  the  plaintiff,  to  which  de-  ignorance  of  the  plaintiff's  rights, 
fendant  alleged  exceptions,  which  were 
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body  interred  therein,  and  that  the  defendant,  on  or  about  the  twenty- 
third  ddij  oi  September y  iS6S,  wrongfully,  unlawfully  and  maliciously, 
and  without  the  knowledge  or  permission  of  the  plaintiff,  entered 
upon  said  lot  and  dug  up  the  same,  and  removed  the  body  of  the 
plaintiff's  child  and  the  coffin  containing  the  same  and  placed  the 
same  in  a  charity  grave,  and  placed  in  the  said  lot  in  which  the  plain- 
tiff then  had  the  right  of  burial  the  body  of  a  stranger. 

2.  The  plaintiff  says  that  he  is  and  was  entitled  to  a  right  of  burial 
in  lot  numbered  /our  in  Holyhood  Cemetery^  situate  in  the  county  of 
Norfolk^  and  that  he  had  placed  in  said  lot  a  coffin  containing  the 
body  of  his  child,  deceased;  that  the  defendant,  while  he,  the  plaintiff, 
was  in  possession  of  said  right  of  burial,  entered  upon  said  lot  with- 
out authority,  and  with  wicked  intent,  and  disturbed  him  in  said  right 
of  burial,  and  wickedly  and  wrongfully  dug  up  and  carried  away  his 
said  child,  and  maliciously  and  deceitfully  tried  to  conceal  from  the 
plaintiff  that  his  said  child  had  been  removed  from  said  burial  lot  and 
that  the  defendant  placed  the  plaintiff's  child  in  a  charity  grave, 
and  wickedly  tried  to  conceal  from  the  plaintiff  that  he  had  so  done, 
and  the  plaintiff  was  kept  in  ignorance  of  the  disturbance  of  his 
possession  of  said  burial  lot  and  of  the  removal  of  his  child  from  the 
same  for  a  long  time,  to  the  great  injury  of  the  plaintiff's  feelings,  as 
he  says. 

3.  The  plaintiff  further  says  that  he  owned  a  coffin,  and  that  on  or 
about  the  sixth  day  of  December^  iSSS,  he  put  the  body  of  his  child, 
deceased,  in  said  coffin  and  buried  it  in  his  own  lot,  being  lot  num- 
bered /our  in  the  Holyhood  Cemetery^  situate  in  the  county  of  Norfolk^ 
and  that  the  defendant,  on  or  about  the  twenty-third ^dij  of  September^ 
1^65,  did  unlawfully,  wrongfully,  and  with  malicious  intent,  and  with- 
out the  knowledge  or  consent  of  the  plaintiff,  dig  up  and  remove  the 
coffin,  the  property  of  the  plaintiff,  containing  the  body  of  the  plain- 
tiff's child,  to  the  great  damage  and  injury  of  the  plaintiff's  feelings, 
as  he  says. 

4.  And  the  plaintiff  further  says  that  the  defendant  has  put  the 
body  of  a  stranger  into  his,  the  plaintiff's  burial  lot,  to  the  great 
damage  and  injury  of  the  plaintiff,  as  he  says. 

5.  And  the  plaintiff  further  says  that  the  defendant,  on  or  about 
the  twenty-third  day  of  September,  1 865,  with  force  and  arms  broke 
and  entered  the  plaintiff's  close,  viz.,  a  burial  lot  numbered  /our, 
situate  in  Holyhood  Cemetery,  in  the  county  of  Nor/olk,  and  with  his 
feet  in  walking  trod  down,  trampled  upon,  consumed  and  spoiled  the 
grass  and  herbage  of  the  plaintiff  then  and  there  growing  and  being 
of  great  value,  and  with  the  implements  for  digging,  dug  up  the  earth; 
and  heaped  the  earth  upon  the  grass  and  herbage  then  and  there 
growing,  and  being  of  great  value,  to  the  great  injury  of  the  same; 
and  other  wrongs  to  the  plaintiff  then  and  there  did  against  the  peace 
and  to  the  great  damage  of  the  plaintiff,  as  he  says. 

R,  D.  Smith, 
W,  Emery, 

Attorneys  for  Plaintiff. 
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f •  By  Holders  of  Cemetery  Bonds  to  Compel  Aceountlng. 

Fonn  No.  6793  J 

Supreme  Court,  Broome  County,  New  York. 
Martha  E.  Seymour 
against 
The  Spring  Forest  Cemetery  Association^ 

Erasmus  D,  Robinson^  Tracy  R.  Morgan^ 

Job    N,     Congdon,     Benjamin    Devoe^ 

Edward  B,  Stephens^  Alonzo  C,  Matthews^ 

Harris  G.  Rodger s^  Robert  Brown^  Cyrus 

Strong. 

The  above  named  plaintiff,  complaining  of  the  above  named 
defendants,  says: 

That  the  defendant.  The  Spring  Forest  Cemetery  Association^  is  a  cor- 
poration duly  organized  under  the  laws  of  the  state  of  New  York\ 
that  as  such  corporation  it  duly,  and  to  pay  for  lands  purchased  by 
it,  issued  bonds  or  certificates  of  indebtedness  in  the  aggregate 
amount  of  twenty-one  thousand doWsirSy  as  follows:  One  bond  (without 
having  any  number),  bearing  date  March  13,  iSSS,  in  the  penal  sum 
of  six  thousand  dollars,  conditioned  for  the  payment  of  three  thousand 
dollars,  with  interest,  to  Trcuy  R,  Morgan,  or  to  his  attorney,  execu- 
tor, administrator  or  assigns;  that. the  full  text  of  said  bond  is  as  fol- 
lows :  {Here  was  set  out  a  copy  of  bond  and  a  list  of  bonds  numbered  from 
2  to  28  inclusive,  payable  and  conditioned  in  the  same  manner,)  Plaintiff 
further  says  that  no  other  bonds  were  issued  by  said  The  Spring 
Forest  Cemetery  Association. 

Plaintiff  further  says  that  she  is  the  owner  and  holder  of  all  said 
bonds,  and  entitled  to  all  the  moneys  and  rights  secured  by  said 
bonds. 

Plaintiff  further  says  that  since  the  first  day  oi  July,  iS78,  no- 
account  has  been  rendered  to  the  holders  of  said  bonds  of  the  income 
and  receipts  of  the  said  The  Spring  Forest  Cemetery  Association,  appli- 
cable to  the  payment  of  said  bonds,  and  no  account  has  been  ren- 
dered to  the  holders  of  said  bonds  since  the  frst  day  of  July,  iS7S, 
of  the  receipts  of  the  said  The  Spring  Forest  Cemetery  Association,  so 
that  the  amount  properly  applicable  to  said  bonds  can  be  obtained;, 
and  that  demand  has  often  been  made  of  said  The  Spring  Forest  Ceme- 
tery Association^  and  of  its  officers,  in  behalf  of  the  owners  and  hold- 
ers of  said  bonds,  for  an  account  of  the  said  receipts,  and  such 
demands  have  all  been  refused. 

Plaintiff  further  says  that  the  defendants,  Erasmus  D,  Robinson, 
Tracy  R,  Morgan,  Job  N,  Congdon,  Benjamin  Devoe,  Edward  B. 
Stephens,  Alonzo  C  Matthews-,  Harris  G,  Rodgers,  Robert  Brown  and 
Cyrus  Strong,  claim  to  be  and  are  acting  as  trustees  of  the  said  The 
Spring  Forest  Cemetery  Association;  that  they  have  the 'custody  of  all 
the  money  and  property  of  the  said  The  Spring  Forest  Cemetery  Asso- 
ciation-, that  the  number  of  the  trustees  of  the  said  association,  as 

1.  This  complaint  is  copied  from  the  records  in  the  case  of  Seymour  v.  Springy 
Forest  Cemetery  Assoc.,  144  N.  Y.  333. 
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provided  bylaw,  is  nine;  that  only  a  very  small  portion  of  the  moneys 
received  by  the  said  The  Spring  Forest  Cemetery  Association  has  been 
paid  on  said  bonds  since  th^  first  day  oi  July^  \^18\  that  a  large 
amount  of  money,  but  what  amount  plaintiff  is  unable  to  state, 
further  than  that  it  is  between  five  thousand  and  twenty  five  thousand 
dollars,  at  the  time  this  complaint  is  made,  has  been  received  by 
the  defendants,  which  is  applicable  and  should  be  applied  to  said 
bonds;  that  said  defendants  neglect  and  refuse  to  make  any  account 
whatever,  refuse  to  recognize  the  validity  of  said  bonds,  and  refuse 
to  make  any  payment  on  said  bonds,  although  such  account  and  pay- 
ment have  often  been  demanded  by  the  holders  and  owners  of  said 
bonds. 

Wherefore  plaintiff  demands  judgment  in  her  favor  for  an  account- 
ing by  the  defendants  of  all  the  receipts  of  said  The  Spring  Forest 
Cemetery  Association  since  the  first  day  of  July,  1 87<9,  that  the  amount 
applicable  to  said  bonds  may  be  ascertained,  deducting  all  payments 
made  on  said  bonds  since  tht  first  day  oi  July^  i87<9,  and  that  plain- 
tiff be  paid  the  net  amount  applicable  on  said  bonds,  with  interest 
on  the  sums  withheld  from  the  time  the  payments  withheld  should 
have  been  applied;  and  the  plaintiff  further  demands  that  the  defend- 
ants Erasmus  D,  Robinson^  Tracy  R.  Morgan^  Job  N.  Congdon^  Ben- 
jamin DevoCy  Edward  B,  Stephens^  Alonzo  C  Matthews^  Harris  G, 
RodgerSy  Robert  Brown  and  Cyrus  Strong  be  held  personally  liable  for 
the  payments  so  withheld,  and  be  adjudged  to  pay  the  same;  and 
plaintiff  asks  for  such  other  and  further  relief  as  shall  be  just,  with 
costs  of  suit. 

Edward  K,  Clarky 
Plaintiff's  Attorney,  Binghamton^  N,  Y, 

(  Verification^ 

II.  ACTION  FOR  PESFORUNO  AUTOPSY  WITHOUT  PERMISSION. 

Fonn  No.  6794.* 

CommonwecUth  of  Masscuhusetts, 
Suffolky  ss.  In  the  Superior  Court, 

September  Term,  a.  d.  i8P7. 
Samuel  C,  Burney  ) 

V.  >  Plaintiff's  Declaration. 

The  Children* s  Hospital  in  Boston.  ) 

And  the  plaintiff  says  that  on  the  ninth  day  of  July^  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-sixy  he  was  the  law- 
ful father  and  natural  guardian  of  an  infant  child  named  Charles  H, 
Burneyy  and  by  reason  thereof  was  the  custodian  of  the  person  and 
body  of  said  child,  and  had  and  exercised  control  of  the  will  and 
movements  of  said  child  and  that  said  child  was  then  and  there  in 
his  legal  possession;  and  the  plaintiff  says  that  he  then  and  there 

1.  For  the  form  of  rerification  in  a  2.  This  form  is  copied  from  the  rec- 
particular  jurisdiction  consult  the  title  ord  in  Burney  v.  Children's  Hospital, 
Verifications.  169  Mass.  57*  in  which  case  the  declara- 

tion was  held  suflScient  on  demurrer. 
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delivered  said  child  to  the  defendant  in  the  trust  and  confidence 
and  upon  the  promises  of  the  defendant  that  it  would  endeavor  to 
alleviate  a  condition  of  body  in  said  child  known  as  hernia,  and  he 
delivered  said  child  to  the  defendant  for  no  other  purpose  than  as 
aforesaid;  and  while  said  child  was  in  the  possession  and  custody  of 
the  defendant  said  child  died;  and  thereupon  it  became  and  was  the 
duty  of  the  defendant  to  deliver  the  body  of  said  child  to  the  plain- 
tiff in  the  same  condition  in  which  it  then  was,  to  be  by  the  plaintiff 
properly  and  decently  buried;  yet  the  defendant,  unmindful  of  said 
duty,  wilfully,  fraudulently,  without  the  authority  and  against  the 
wishes  of  the  plaintiff,  but  in  violation  and  in  disregard  thereof  and 
apart  from  its  promise  as  aforesaid,  and  trespassing  upon  the 
rights  of  plaintiff  as  custodian  of  the  body  and  person  of  the  said 
child  as  hereinbefore  set  forth,  and  outraging  said  body  and  also  the 
plaintiff,  and  against,  as  well,  the  good  morals  and  the  peace  of  the 
community,  did  upon  the  deceased  body  of  said  child,  make  and 
cause  to  be  made,  a  surgical  operation  or  dissection,  and  said  body 
did,  with  sharp  instruments,  cruelly,  outrageously  and  sacrilegiously 
cut,  open,  hack,  tear  and  disfigure,  and  the  head  and  neck  so-called 
commonly  and  parts  thereof  did  cut  into  and  displace,  and  remove 
and  take  away ;  thereby  causing  said  body  prematurely  to  decay  and 
rendering  the  same  unfit  to  be  embalmed,  as  plaintiff  had  prepared 
and  contracted  to  have  done  to  said  body;  and  by  reason  of  the 
wrongful  acts  of  the  defendant  as  herein  set  forth,  the  plaintiff  was 
greatly  injured  in  his  feelings  and  was  compelled  to  bury  said  child 
with  indecent  haste,  and  to  fix  an  earlier  and  an  unsuitable  day  and 
hour  than  that  first  by  him  announced  to  the  relatives  and  friends 
of  the  plaintiff  for  the  funeral  and  religious  rites  and  ceremonies, 
upon  said  body  to  be  performed,  and  was  otherwise  greatly  outraged 
in  his  feelings  and  caused  great  pain  of  mind. 

Second  count.  And  the  plaintiff  says  that  he  was  the  father  and 
natural  guardian  of  an  infant  child  named  Charles  If,  Burmy^  and 
was  the  lawful  custodian  of  said  child,  and  on  the  ninth  day 
of  /uiy^  A.  D.  i8Pd,  said  child  was  in  his  legal  possession;  and 
on  said  day  said  child  was  suffering  from  a  condition  of  body 
called  hernia;  and  he  delivered  said  child  to  the  defendant  and 
said  defendant  took  said  child  for  the  sole  purpose  of  alleviating  said 
condition  of  body;  and  while  said  child  was  so  in  the  custody  of  the  de- 
fendant for  the  purpose  of  being  treated  for  hernia,  on  the  afternoon 
of  said  day  said  child  died;  and  thereupon  it  became  and  was  the 
duty  of  the  defendant  to  deliver  the  body  of  said  child  to  the  plain- 
tiff in  the  same  condition  in  which  it  then  was  to  be  by  said  plaintiff 
decently  and  properly  buried;  yet  the  defendant,  unmindful  of  its 
duty  in  this  behalf,  refused  to  deliver  said  body  to  the  plaintiff,  and 
on  the  morning  following  wilfully,  fraudulently  and  against  the  con- 
sent of  the  plaintiff  did  upon  the  deceased  body  of  said  child  make 
and  cause  to  be  made  a  surgical  operation  or  dissection,  and  said 
body  did,  with  sharp  instruments,  cruelly,  outrageously  and  sacri- 
legiously cut,  open,  hack,  tear  and  disfigure,  and  the  head  and  neck 
so-called  commonly  and  parts  thereof  did  cut  into  and  displace  and 
remove  and  take  away;  thereby  causing  said  body  prematurely  to 
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decay  and  rendering  the  same  unfit  to  be  embalmed,  as  plaintiff 
had  prepared  and  contracted  to  have  done  to  said  body;  and  by  rea- 
son of  the  wrongful  acts  of  the  defendant,  as  herein  set  forth,  the 
plaintiff  was  greatly  injured  in  his  feelings  and  was  compelled  to  bury 
said  child  with  indecent  haste,  and  to  fix  an  earlier  and  an  unsuitable  < 
day  and  hour  than  that  first  announced  by  him  to  the  relatives  and 
friends  of  the  plaintiff  for  the  funeral  and  religious  rites  and  cere- 
monies upon  said  body  to  be  performed,  and  was  otherwise  greatly 
outraged  in  his  feelings  and  caused  great  pain  of  mind. 

And  the  plaintiff  says  that  both  counts  are  for  one  and  the  same 
cause  of  action. 

Samuel  C,  Bumey^ 
By  Ralph  W,  Gloag,  his  Attorney. 

Form  No.  6795.> 

Supreme  Court,  New  York  County. 

Ann  A,  Foley y  plaintiff,  ) 

vs.  >-  Complaint. 

Charles  Phelps^  defendant.  ) 

The  plaintiff  complains  of  defendant  and  for  cause  of  action  alleges, 

I.  That  on  or  about  the  sixteenth  day  of  May^  i8P^  in  the  city  of  New 
Yorky  Thomas  F,  Foley y  who  was  at  said  time  the  husband  of  the  plain- 
tiff, fell  through  an  elevator  shaft  at  the  Windsor  Flat,  No.  1700 
Broadway^  New  York  City,  from  the  effects  of  which  his  ribs  on  the 
left  side  were  broken,  and  he  was  otherwise  greatly  injured  by  the 
shock  and  fall. 

II.  That  thereupon,  without  plaintiff's  knowledge  or  consent,  he 
was  immediately  carried  to  Bellevue  Hospital^  New  York  City,  in  an 
unconscious  condition,  and  within  three  hours  thereafter,  from  the 
effects  of  said  fall,  he  died  intestate,  and  without  having  given  the 
right  to  perform  an  autopsy  on  his  body  after  his  death. 

III.  That  at  the  time  of  said  death  plaintiff,  who  was  a  devoted 
and  loving  wife,  and  upon  whom  the  legal  duty  and  right  of  burying 
her  said  husband  devolved,  was  present  and  claimed  and  demanded 
his  body,  and  begged  and  implored  those  who  were  in  charge  of  it  at 
said  hospital  not  to  allow  or  permit  an  autopsy  to  be  performed  on 
it,  and  gave  them  notice  that  she  would  immediately  send  an  under- 

1.  This  form  is  copied  from  the  record  to  the  case  of  a  patient  who  dies,  as  this 

in  Foley  v,  Phelps,  i  N.  Y.  App.  Div.  plaintiff's  husband  did,  in  one  of  the 

551.     The  defendant  demurred  to  the  hospitals  of  the  state.     The  act  of  1854 

complaint  upon  the  following  grounds,  (chap.  123)  *  *  *   expressly  prohibits 

to  wit:  the  dissection  of  a  dead  body,  or  its 

I.   That  the  plaintiff  has  not  legal  delivery  to  any  one  for  the  purposes  of 

capacity  to  sue.    2.  That  the  complaint  dissection,  if  the  relatives  and  friends  of 

does  not  state  facts  sufficient  to  consti-  the  deceased  object,   or  if  they  make 

tute  a  cause  of  action.  application  within  a  certain   time  (as 

In  overruling  the  demurrer  the  court  appears  to  have  been  done  in  this  case) 

says:    "  The  unauthorized  dissection  of  for  the   remains   for  the    purpose    of 

human  remains  is  a  misdemeanor  under  burial.* ' 

the  provisions  of  sections  308  and  300        The  decision  of  the  special  term  ovcr- 

of  the  Penal  Code  of  this  state.    *  *  *  ruling  the  demurrer  was  affirmed  on 

There  is  a  statute  specially  applicable  appeal. 
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taker  for  th€  body,  who  would  remove  it  to  her  home  and  properly 
prepare  it  for  burial,  under  her  directions. 

IV.  But  that  notwithstanding  said  facts,  and  her  protestations  and 
legal  rights  in  the  premises,  the  defendant,  without  her  knowledge  or 
consent,  procured,  assisted,  aided  and  abetted  in  performing  an 
autopsy  on  her  said  husband's  body,  which  said  autopsy  was  per- 
formed without  any  authority  of  law  and  was  wilfully,  negligently 
and  carelessly  performed  by  dissecting  and  cutting  open,  mutilating 
and  otherwise  abusing  and  maltreating  3aid  dead  body  of  Thomas  7^ 
Foley, 

V.  That  by  reason  of  said  acts  the  right  of  the  plaintiff,  who  was 
a  lawful,  loving  and  devoted  wife  of  said  Thomas  P.  Foley^  has  been 
recklessly  and  wilfully  disregarded  and  her  feelings  cruelly  lacerated, 
and  the  devotion,  love  and  respect  that  the  plaintiff  entertained  for 
her  said  husband,  has  been  shocked  and  wounded  and  the  plaintiff 
has  suffered  greatly  therefrom,  both  in  body  and  mind,  to  her  damages 
to  wit,  in  the  sum  of  ten  thousand  dollars. 

Wherefore,  she  prays  judgment  against  the  defendant  for  the  sum 
of  ten  thousand  dollars  (%10fiOO)^  together  with  the  costs  and  dis- 
bursements. 

DeWitt^  Tabor, 

Attorneys  for  the  Plaintiff, 

Of&ce  and  P.  O.  address,  206  Broadway ,  New  York  City. 

III.  CRIMINAL  PROSECUTIONS.^ 

1.  For  Failure  to  Bury  Dead  Body. 

1.  For  the  formal  parte  of  an  indict-        Minnesota, — Stat.   (1894),    §§    6562- 

ment,   information  or  criminal    com-  6567. 

plaint    in     a    particular    jurisdiction         Mississippi, — Anno.   Code  (1893),  g§ 

consult  the  tides  Indictments;  Infor-  1023-1025. 

MATioNs;  Criminal  Complaints,  ante^        Missouri,  —  Rev.  Stat.  (1889),  §§  3842- 

p.  930.  3845. 

For  statutes  relating  to  the  subject  of        Montana,  —  Pen.  Code  (1895),  §§  510- 

dead  bodies  see  as  follows:  515. 

Alabama,— 'Cxxm,    Code     (1886),   §§        iV>^rflj>6fl.—Comp.  Stat.  (1897), §6915, 
4023-4027.  Nevada, — Gen.  Stat.  (1885),  §  4870. 

Arizona. --'^^Ti,  Code.  (1887),  §§491-        New  Hampshire,  —  Pub.  Stat.  (1891), 

497.  c.  266,  §  7. 

Arkansas,  —  Sand.  &  H.  Dig.  ( 1 894),         New  Jersey, — Gen.  Stats.  (1895),    p. 

g§  1923-1927.  357.  §  45. 

■  California,^  Pen.  Code  (1897),  §§  290-        New  York,  —  Birds.  Rev.  Stat  (1896), 

297.  p.  320,  §  I  etseq,^  p.  882,  §  I  et  seq. 


Colorado,— '}A}X{^'  kxijio,  Stat.  (1891),  A^<?rMZ>a>t<?to.  — Rev.Codes(i895), 

f5  I367«  7188-7202. 

Florida,  ^'^^v,  Stat.   (1891),  §  2625.  d^AfV?.  —  Bates*  Anno.   Stat.  (1897),  §§ 

Illinois. — Starr    &   C.    Anno.    Stat.  7034,  7034a,  7035. 

(1896),  p.  1306,  par.  270.  Oklahoma. —  Sut.  (1893),  §§2188-2202, 

/«</w«a.  —  Horner's   Stat.  (1896),   §§  2489. 

2166-2168.  Pennsylvania,  —  Pepp.     &    L.     Dig. 

Iowa,  — Code  (1897),  §  4946.  (1894),  p.  1161,  §  156. 

Kansas,  —  2  Gen.  Stat.  (1897),  p.  341,  Rhode  Island.  —  Gen.  Laws  (1896),  c. 

§§  252-254.  257,  §  2;  c.  281,  §  21. 

AV«/«<-^.  — Stat.  (1894),  §  1335.  Tennessee,  ^CoAt,    (1896),    §§    6771- 

Maryland,  —  Pub.  Gen.  Laws  (1888),  6774. 

p.  505,  §  133-  TVjcAf.  —  Pen.  Code  (1895),  art  367. 
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PofmN*.  67^6«i 

In  the  DUtrici  Court  of  the  Pirsi  Jtfdicial  District  of  the  Territory 
of  Arhona^  in  ^nd  for  the  County  of  J'imOy  the  second  day  of  fune^ 

Territory  of  Arizona  ) 
.    against  v 

/oAn  Doe,  j 

yit?^»  Doe  is  accfised  by  the  district  attorney  by  this  tnfortnation  of 
the  crime  of  failing  to  bnry  a  dead  body,  committed  as  follows:  The 
^2SA  John  Doe^  on  the  ^rj/ day  oi  Aprils  a.  d.  i8P<9,  at  the  cOtinty  of 
Pima  aforesaid,  was  a  person  upon  whom  was  imposed  by  law  the 
duty  of  making  burial  of  the  remains  of  a  deceased  person,  to  wit, 
Sarah  Doe^  the  wife  of  the  said  John  Doe^  who  died  on  the  said  first 
day  oi  Aprils  a.  d.  i8P<?,  and  he  the  szAd  John  Doe  unlawfully  neg- 
lected to  perform  said  duty  Wfthin  a  reasonable  time,  but  kept  said 
remains  unburied  until  the  twentieth  day  oi  Aprils  a.  d.  \%98, 

Darnel  Webster^  District  Attorney, 


2.  For  BemoTlngr  Body.' 

Form  No.  6797. 
(Precedent  ia  People  cr.  Daltoa^  58  Ca(<  9^6.)* 

[In  the  Superior  Court  of  the  City  and Gonnty  of  San  Eraneised,  State 
of  California,  Monday ,  the  third  day  of  February^  1S8O. 

The  People  of  the  State  of  Calif  or ida  j 

against  >  Indictment 

Eugene  Daiton.  j 

.    Eugene  Daiton  is '  accused  by  the  grand  jury  of  the  city  and  county 
of  San  Francisco^  state  of  Calif orttia^  by  this  indictment  of  the  crime 

Utah^  -^  Rev.   S^ut.  (^896),   ^  4330,  averred  it  need  not  be  proveik    Com. 

4flf3f .  V.  Coolev,  10  Pick.  (Mass.)  37. 

t^ermmu  —  Stat.  (1894).  §  SO04.  1.  Artttma,  -^  Pen.  Code  (188^.  §  4^. 

Was hingicn.^^ BaHinget's  Anna  CaHfomid, •*- Penr. Code  (1897), % 293, 

Codes  U  Stat.  (1897),  §  7348.  Montana,  -^  Pen.  Code  (1895),  §  $t3f. 

f^AT/  Vtrgtmia.  —Code  (1891),  c.  149^  A^^ttM  Dakota,  —  Rev.  Codes  (189$),  ^ 

g  13.  7196.                     _ 

Wisconsin.  -^  SaMb.  Af  B.  Anno.  Stat.  $.  /llfc)wtin».  —  The  form  given  in  Ala. 

(r889>,  g  459a,  p.  1309^.  Crim.  Code(r886),  p.  ^75,  No.  71,  drawi» 

Wyoming,  -^  Rev.  Stac.  (»887),  §  1099^  under  secfion  4023  of  tlie  Cod^t  charges 

Xuft  Follow Statate. — The  indictment  the  offense  as  follows:  '*foAn  Dot  re- 
in charging  the  offense  must  strictly  moved  frdm  the  grave  the  dead  body 
follow  the  stattfte;  thus  where  the  stat-  of  Samuel  Short  from  wantonness,  or 
ute  makes  it  an  offense  only  where  the  for  the  purpose  of  dissection  or  sale.*' 
removal  is  with  th^  intent  to  sell  or  dis^  Z,  It  was  held  that  this  indictment 
sect  the  satwe,  snch  an  intent  m4ist  be  sufficiently  designated  and  described 
averred  and  proved.  Com.  v.  Slack,  19  the  offense,  and  that  a  demurrer  thereto 
Pick.  (Mass.)  304;  State  if.  Fox,  13^  was  improperly  sustained.  See  Cal. 
Bfo.  141.  Pen.  Code  (1897),  §  290,  and  st^Htute* 

dWKSfddl^ -^  It    is    unneeestavy    to  «  cited  sufra^  note  i,  p.  1056. 

ibvertlteowneTship  of  the  cemetery  from  See  also  the  first  Count  to  Form  No. 

W4iteft  the    body  i«  reWoVed,   and    if  6801,  infra. 
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of]*  violating  sepulture,  committed  as  follows:  The  said  Eugene  Dal- 
ton^  on  the  8th  day  oi  July^  a.  d.  i87P,  at  the  City  and  County  of  San 
FranciscOy  without  authority  of  law,  disinterred  and  removed  from 
his  place  of  sepulture,  at  Laurel  Hill  Cemetery^  in  said  City  and 
County  of  San  Francisco^  the  dead  body  of  the  late  Elias  Lipsis^  a 
human  being,  the  said  dead  body  not  being  the  dead  body  of  a  rela- 
tive or  friend  of  the  said  Eugene  Dalton  removed  for  reinterment, 
contrary  [to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  California, 

D.  L.  Smooty  District  Attorney.]* 

8.  For  Stealing  Body, 
a.  For  Purpose  of  Disseetioih* 

« 

Form  No.  6798.* 

Commonwealth  of  Massachusetts,  ' 

Essex,  to  wit:  At  the  Superior  CovlvX,  begun  and  holden  at  the  city 
of  Salem,  within  and  for  the  county  of  Essex,  for  the  transaction  of 
criminal  business,  on  tYit  first  Monday  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven^  the  jurors  for  the 
commonwealth  oi  Massachusetts  on  their  oath  present:  that  Richard  Roe 
and  Richard  Fen,  both  of  Saugus,  in  said  county,  on  the  first  day  of 
October^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven,  at  Saugus,  in  the  county  of  Essex,  with  force  and  arms,  the 
common  burying-ground  there  situate,*  being  known  as  the  Granary 
Burying-ground,  unlawfully  and  wilfully  did  break  and  enter,  and  a 
grave  there,  in  which  a  certain  human  body,  to  wit,  the  body  pf  one 
John  Smith,  hsid  lately  before  been  interred,  and  then  was,  then  and 
there  unlawfully  and  wilfully  did  open,  and  the  body  of  the  said  /ohn 
Smith  then  and  there  in  the  grave  aforesaid  being,  then  and  there 
unlawfully  and  wilfully  did  dig  up  and  disinter,  remove  and  convey 
away  from  and  out  of  the  grave  aforesaid,  the  said  Richard  Roe  and 
Rifhard  Fen  then  and  there  intending  to  use  and  dispose  of  the  said 
body  for  the  purpose  of  dissection;^  the  said  Richard  Roe  and  Richard 
Fen  not  being  then  and  there  authorized  so  to  do,  either  by  the  board* 
of  health,  or  the  overseers  of  the  poor,  or  the  directors  of  the  work- 
house, or  the  selectmen  of  the  said  town  of  Saugus,  in  which  the  said 
grave  and  the  burying-ground  aforesaid  was  and  is  situate;^  against 
the  peace  of  said  commonwealth  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

•  Daniel  Webster,  District  Attorney. 

•  ■,"...  . 

1.  The  words  and  figures  enclosed  by    whom  the  buryingrground  belonged. 
[.]  will  not  be  found  in   the  reported    Com.  v,  Cooley,  10  Pick.  (Mass.)  37. 
case,  but  have  been  added  to  render       It.This    is.  a    necessary  averment, 
the  form  complete.  Com.  v.  Slack,  19  Pick.  (Mass..  304. 

2.  See  also  the  second  count  of  Form        6.  It  is  suflScient  to  aver  that  the  de- 
No.  6801,  infra,  fendants   were  not  authorized  by  the 

8.  Massachusetts,  —  Pub.  Stat.  (1882),    selectmen,  overseers,  etc,  of  the  towa 
<,  207,  %  47.  where  the  body  was  buried.    Com.  v^ 

4.  It  is   not  necessary  to  allege  ta^  Loring,  8  Pick.  (Mass.)  370. 
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Form  No.  6799.1 
Supreme  Court,  Chemung  County. 

The  People  of  the  State  of  New  York^ 

against  I 

\  Eucebia  Fitzgerald^  Edmund  A,  Reilly  [ 
and  J,  Thomas  Nealson.  J 

The  grand  jury  of  Chemung  county  by  this  indictment  accuse 
Eucebia  Fitzgerald^  Edmund  A,  Reilly  and  /,  Thomas  Nealson  of  the 
crime  of  body  stealing,  committed  as  follows:  That  said  Eucebia 
Fitzgerald^  Edmund  A.  Reilly  and  J.  Thomas  NecUson^  on  the  ninth  day 
of  Aprils  iS85y  at  the  city  of  Elmira,  in  the  county  of  Chemung^  with 
force  and  arms,  unlawfully  and  feloniously  did  remove  the  dead  body 
of  a  human  being,  to  wit,  that  of  William  Irvine^  from  a  grave  or 
place  where  the  same  had  been  buried,  without  authority  of  law,  for 
the  purpose  of  dissection,  for  procuring  the  reward  for  the  return  of 
sam^  and  for  the  purpose  of  malice  and  wantonness,  against  the  form 
,of  the  statute  in  such  case  made  and  provided. 

William  H.  Smithy  District  Attorney. 

b.  For  Purpose  of  Selling.* 

Fonn  No.  6800. 

(Precedent  in  State  v.  Fox,  136  Mo.  141.)' 

[State  of  Missouri^     )  In  the  Chariton  Circuit  Court, 

County  of  Chariton.  J  ^^"    June  term,  i8P5.]  * 

The  grand  jurors  for  the  state  of  Missouri^  chosen,  selected  and 
summoned  from  the  body  of  the  county  of  Chariton^  in  the  state  of 
Missouriy  and  impaneled,  sworn,  and  charged  to  inquire  within  and 
for  the  body  of  the  said  county  of  Chariton^  upon  their  oath  do  charge 
and  present  that  one  James  R.  FoXy  on  or  about  the  seventh  day  of 
Marchy  a.  d.  i 8^5,  at  the  county  of  Charitony  in  the  stsite  oi  Missouriy 
did  then  and  there  unlawfully  and  feloniously  dig  up  and  disinter 
and  remove  the  dead  body  and  remains  of  one  Zeona  GateSy  deceasedy 
from  the  grave  in  which  said  body  and  remains  had  before  been 
interred,  and  then  and  there  was,  for  the  purpose  of  selling  the  said 
dead  body  and  remains,  against  the  peace'  and  dignity  of  the  sitate. 

♦  ♦  **  And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid, 

1.  This  form  is  substantially  the  fn-  of  selling  the  corpse.  The  indictment 
dictment  in  the  case  of  People  v.  Fitz-  was  drawn  under  Mo.  Rev.  Stat.  (1889), 
gerald,  43  Hun  (N.  Y.)  35,  in  which  g  3842.  See  also  list  of  statutes  pited 
case  the  conviction  was  afterward  re-  jsf/ra,  note- 1,  p.  1056.    ,    ' 

versed  by  the  court  of  appeals  (155  4.  The  word^  and  figures  enclos^  \>y 

N.  Y.  151),  although  the  indictment  as  {]  lyill  not  be  fouqd  in  the.  report,ed 

to  form  is  good.    See  N.  Y.  Pen.  Code,  case,  but  have  been  added  .to  render 

I  311  (Birds.  Rev.  Stat.  (1896),  p.  331,  the  form  complete. 

§  4).  5.  A  demurrer  lyas  spst^^ined   to  a 

2.  See  also  the  third  count  of  Form  further  count  in  this  indictment,  which 
No.  6801,  f/f/ra.  was  >s  follows: 

8.  It  was  held  in  this  case  that  a  con-  '*And   the  grand  jurors    aforesaid, 

viction  could  not  be  sustained,  for  the  upon  their  oaths  aforesaidi  do  further 

evidence,  although  showing  the  disin-  present,  and  charg^  that  on^  fames  R, 

terment,  failed  to  disclose  any  intention  Fox^  on  or  about  the /icx^(/'m 'day  of 
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do  further  charge  and  present  that  the  said  James  R.  Fox^  on  or 
about  the  twelfth  day  of  March^  a.  d.  \%96^  at  ^nd  iq  the  couixty  of 
Chariton^  in  the  state  of  Missouri^  did  then  and  there  unlawfully  and 
feloniously  dig  up,  and  disinter  and  remove  the  dead  body  and 
remains  of  a  human  being,  to  wit,  the  dead  body  and  remains  of  one 
Leona  GateSy  deceased,  from  the  grave  in  which  said  body  and  remains 
had  then  before  been  interred,  and  ttten  and  there  was,  from  mere 
wantonness  and  mischief,  against  the  peace  and  dignity  of  the  state. 

[Solomon  Sayers^  Prosecuting  Attorney 

for  the  County  of  Chariton,\  ^ 

4k  For  ReeeiTiniT  Stolen  Body. 

PomiNo^  6 Sox. 
(Pcecedeot  ia  People  v.  Gcaves^  5  Paj^.  Cr;  Rep.  (N.  Y.  3i9P«eflRft  Cu)  1^^ 

State  of  Ntw  Yorh^  Ontario  Coonty,  ss. 

The  jurors  for  the  People  of  the  State  of  New  York,  and  for  the 
body  of  the  county  of  Ontario^  to  wit,  Jonas  M.  Wheeler  (Jlere  fol- 
low names  of  the  grand  jurors)^  being  sworn  and  charged  to  inquire 
for  the  People  of  the  sj^id  State  and  for  the  body  of  the  county  afore- 
said, upon  their  oath,  present  that  John  C,  Weed^  Alanson  R,  Simmonr 
and  Judson  H.  Graves^  late  of  the  town  of  Bristol^  in  the  county  afore- 
said, on  the  1st  day  of  J^mey  iSSS^  with  force  and  arms,  at  the  town 
of  Bristol^  in  the  county  aforesaid,  a  graveyard  situated  in  the  said 
town  oiBristoly  county  of  Ontario  aforesaid,  did  enter,  and  the  grave 
therein  ip^  w\^)k  the  body  of  on^  Mart/$a  J.  BrockUbank^  deceased, 
had  lajteiy  before  thm  been  interred,  and  then  was,  with  force  and 
arms  unlawfully,  volunl^briJy,  wUl^iilly  and  indecently  did  dig,  open 
and  af terwaird;,  to  wi^:  on  the  same  day  and  year  aforesaid^  wil£  force 
and  arms  ^  th«  tovijb  of  Bri^tol^  in  the  county  aforesaid,  the  dead 
b<^y  of  her,,  tb^e  sajd  Afqrt^^J.  Bracheldani^  out  of  the  grave  afore- 
said,, unlawfully,  feloniously  and  indecently  did  ^ake  and  cany  away, 
figainst  the  (onzK  of  the  stat-ute  ii>  such  qase  made  and  provided  and 
against  the  People  of  th<e  State  of  Netf;  York  and  their  dignity. 

4Li>d  the^  juroirS  aforesaid  upon  t^eir  oath  aforesaid  do  further 
pr^ent  that  the  si^d  Johni  G,  W<^  Alanson  R:  Simmons  and  Judson 
jff.  Gr4wes^  on  tlie  day  and  yeair  liist  aforesaid^  and:  at  the  town, 
county  and  state  aforesaid,  a  graveyard  situated  in  the  said  town  of 
Bru^fil,^fl  couj^Ay  aforesaid;,  did  entor  and  the  grave  in  which  the 

JUnrch,  A.  D.  i8p/^  at  the  county  of  pf  said  d]»d  body  and  remains,  against 
Chariton  in  the  s|a^.  of  MHtot^^  did  the  peace  and  dignity,  of  the  state.'* 
then  and  ^ere  iinlawfully  aod  f^lonir  ^.  The  word3  and  toires  enclosed  by 
busly  dig  y]^,  disinter  apd.  remove  tl^e  ]^]  will,  not  be  foi^pa  in  the  reported 
dead  body  and  remains  of  a.  humiMl  case,  but  have  been  added  tp  render 
being,  tp  wij^^the.  des^  body  and  re-  the  form  complete, 
tnaios  of  one*  Ijtifna  Gates_,  from  the  S|»  The  third  count  only  of  this,  in- 
grave  in  which  the  said  djeail.  body  and  dictment  is  for  receiving  a  stolen  body; 
remains,  had  then  before  been  in^i:red  t)ie  first  is .  for  stf^iling  generally,  the 
and  then:  and  th^re  was,  for  the  p«;r-  s^ond  for  stealing  for  the  purpose 
pose  of  dissection  ai|4  surgical,  and  of  dissection,  and  the.  third  for.  st^uipi^ 
anatomiP^  experiment  andpreparatipn  for  the  purpose  of.  sale. 
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body  of  one  Martha  /.  Brockelhank^  deceased^  had  lately  before  then 
been  interred,  and  then  was,  with  force  and  arms,  unlawfully,  volun- 
tarily, willfully,  feloniously  and  indecently,  did  dig,  open  and  after- 
ward, to  wit:  on  the  same  day  and  year  aforesaid,  With  force  and 
arms  at  the  town  of  Bristol  in  the  county  and  state  aforesaid,  the 
dead  body  of  her,  the  said  Martha  /,  Brackelbank^  out  of  the  grave 
aforesaid,  unlawfully,  feloniously  and  indecently  did  take,  remove 
and  carry  away  for  the  purpose  of  dissection,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace  of  the 
People  of  the  State  of  New  York  and  their  dignity. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  John  C,  Weed,  Alanson  R,  Simmons  and  Judson 
H,  Graves  on  the  day  and  year  aforesaid,  at  the  town,  county  and 
state  aforesaid,  a  graveyard  situated  in  the  said  town  Of  Bristol^ 
county  aforesaid,  unlawfully  did  enter  and  the  grave  there,  in  which 
the  body  of  one  Martha  J,  Brockelbanky  deceased,  had  lately  before 
then  been  interred  and  then  was,  with  force  and  arms  unlawfully, 
voluntarily,  willfully,  feloniously  and  indecently  did  dig  open  and 
afterward,  to  wit:  on  the  same  day  and  year  aforesaid,  with  force 
and  arms,  at  the  town  and  county  aforesaid,  the  dead  t>ody  of  her  the 
said  Martha  J,  Brockelbank^  out  of  the  grave  aforesaid,  unlawfully, 
feloniously  and  indecently  did  take,  temove  and  carry  away,  for  the 
purpose  of  selling  the  same,  against  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  of  the  People  of  the 
State  of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  John  C,  Weed,  Alanson  R.  Simmons  and  Judson  H, 
Graves  afterward,  to  wit:  on  the  same  day  and  year  last  an>resaid  at 
the  town  of  Bristol,  in  the  county  aforesaid,  the  dead  body  of  one 
Martha  J,  Brockelbank,  deceased  so  as  aforesaid,  unlawfully,  feloni- 
ously and  indecently  dug  up  from  the  grave  aforesaid  and  unlawfully 
and  indecently  taken  and  carried  away  as  aforesaid,  from  said  grave, 
unlawfully,  feloniously  and  indecently,  did  receive  for  the  purpose  of 
dissection,  they,  the  said  John  C,  Weed,  Alanson  R,  Simmons  and 
Judson  If,  Graves  then  and  there  well  knowing  the  said  dead  body  of 
the  said  Martha  J,  Brockelbank,  deceased,  to  have  been  so  as  afore- 
said, unlawfully,  feloniously  and  indecently  dug  up^  taken  and  car- 
ried away  from  the  grave  aforesaid  for  the  purpose  of  dissection, 
against  the  peace  of  the  People  of  the  State  of  New  York  and  their 
dignity,  and  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Wm.  H,  Smith,  District  Attorney. 

5.  For  Destroytng  Cemetery  Property. 

Form  Mo.  6802.1 

In  the  name  and  by  the  authority  of  the  state  of  Texas,     The 

1.  The  charging  part  of  this  indict-  'identical  with  Tex.   Pen.  Code  (1895), 
ment  was  held  suflScient  in  Phillips  v.    art.  266. 
State,   29  Tex.    ^26,   under  a  statute        For  other  statutory  provisions  relat- 
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grand  jurors  for  the  county  of  Wharton  and  state  of  Texas^  duly 
organized  as  such  at  the  October  Term,  a.  d.  i857,  of  the  District 
Court  for  said  county,  upon  their  oaths  in  said  court,  present  that 
William  J.  Phillips  and  Jim  Phillips^  on  the  twenty-fifth  day  of  March^ 
A.  D.  i8d6,  with  force  and  arms,  in  the  county  aforesaid,  did  then  and 
there  ^  wrongfully  destroy  and  remove  *  the  fence  from  around  a  cer- 
tain graveyard  *  near  the  town  of  Wharton^  in  said  county  and  state, 
which  said  fence  was  placed  around  said  graveyard  for  its  protection 
and  inclosure,  against  the  peace  and  dignity  of  the  state  of  Texas, 

James  Joyce^  Foreman  of  the  Grand  Jury. 


ing  to  the  destrucdon  of  cemetery 
propeny  and  unlawful  usage  of  ceme- 
teries see  as  follows: 

Alabama.^Qx'xm,  Code  (1886),  §  4028. 

Arizona.  —  Pen.  Code  (1887),  §  497. 

California,  —  Pen.  Code  (1897),  §  296. 

Delaware,  —  Rev.  Stat.  (1893),  p.  970, 
C.170.  §  I. 

Florida,  —  Rev.  Stat.  (189a),  §  2626. 

Georgia,  —  3  Code  (1895).  §§  719.  7*0. 


Utah,  —  Rev.  Stat.  (1898),  S  4232. 

Vermont.  —  Stat.  (18^),  §  5007. 

tVashinrton,  —  Ballinger's  Anno. 
Codes  &  Sut.  (1897).  g  7249. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §  4443. 

1.  Then  and  Than.  —  An  indictment 
for  cutting  trees  on  the  land  of  a  ceme- 
tery company  is  sufficiently  specific 
without  containing  the  words  "  then 


Illinois,  —  Starr   &    C.  Anno.    Stat,     and  there."    Mettler  v.  People,  36  III. 
(1896),  p.  552,  par.  15,  p.  1306,  par.  271.     App.  324. 


Indiana,  —  Horner's  Stat.   (1896),  § 
1962. 
Iowa,  —  Code  (1897),  §  558. 
Kentucky,  —Stat.  (1894),  §  1336. 
Maryland.  —  Pub.  Gen.   Laws  (x888), 

p.  506,  §  135. 

Massachusetts,  —  Pub.   Stat.  (Supp. 
1888),  p.  786,  c.  395. 

Minnesota,  —  Stat.  (1894),  g  6786. 

Montana,  —  Pen.  Code  (1895).  §  516. 

Nebraska,  —  Com  p.    Stat.  (1897), 
6761,  6762. 


2.  DsMriptiiin  of  Aeti.  — The  indict- 
ment  may  properly  charge  conjunc- 
tively acts  constituting  the  offense 
which  are  stated  disjunctively  in  the 
statute.     Phillips  v.  State,  29  Tex.  226. 

8.  Deieription  of  Oemeterj.  —  The  in- 
dictment is  sufficiently  specific  without 
describing  the  land.  Mettler  v.  People, 
36  111.  App.  324.  Nor  need  the  indict- 
ment show  whether  the  cemetery  is 
public  or  private;  nor  that  it  has  been 
dedicated  or  set  apart  for  public  or 


New  Hampshire,  —  Pub.  Stat.  (1891),  private  use  in  some  method  prescribed 

c.  266,  §§  8-10.  by  the  laws  of  the  state.     Lay  v.  State, 

New  Jersey, —  Gen.   Stat.    (1895),   p.  12  Ind.  App.  362.     But  if  an  indictment 

-  361,  §§57,  58.  for    wrongfully    desecrating  a  public 

New  York,  —  Birds.  Rev.  Stat.  (1896),  burying  ground  contains  an  accurate 

p.  1938.  cl.  10.  description  by  metes  and  bounds,  the 

North  Carolina. — Code  (T883),  §  1088.  proof  must  correspond  with  the  aver- 

North  Dakota,  —  Rev.  Codes  (1895),  ment,  and  it  is  not  sufficient  to  prove 
§7204. 

Ohio.  —  Bates'    Anno.    Stat.   (1897), 

\  7036,  7037- 

Oklahoma,  — Stat.  (1893),  §  2204. 

Ore^n.  —  i  Hill's  Anno.  Laws  (1892), 
\  1876.  1877. 

Pennsylvania,  —  Pepp.  &  L.  Dig. 
(1894).  p.  516,  §  6,  p.  1260,  §  417. 


_^         —  —  _  ^ 

that  a  part  of  the  lot  described  was  a 
public  burying  ground,  although  the 
acts  complained  of  were  committed 
upon  that  part.  Com.  v,  Wellington, 
7  Allen  (Mass.)  299. 

The  indictment  need  not  designate 
the  name  of  the  person  whose  tomb  has 
been   defaced,   nor  is  it  necessary  to 


Rhode  Island,  — Gen.  Laws  (1896),  c.     charge  that  the  dead  body  was  that  of 
279.  §  23,  c.  281,  §  22.  a  human   being.     State  v,  Wilson,  94 

Tennessee,  — Code  (1896),  §  89.  N.  Car.  1015. 
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AFFIDAVITS. 

Contempt,  6175  ft  seq. 

Continuances  and  adjournments,  6259  et  seq. 

ANSWERS. 

Confession  and  avoidance,  601 1-6014* 
Contributory  negligence,  6352. 
Coverture,  6633-6636. 
Criminal  conversation,  6738,  6739. 
Cross-complaints,  6742. 

ATTACHMENT. 

■ 

Contempt,  6193  et  seq» 

BAIL  AND  RECOGNIZANCE. 

Compounding  offenses  (order  discharging  recognizance),  598<x 
Confession  of  judgment,  6061. 

COMPLAINTS. 

Criminal  conversation,  6734-6737. 

COMPOUNDING  OFFENSES. 

Compromise  by  leave  of  court,  5978-5980. 
Criminal  compounding,  5967-5977. 

COMPROMISE. 

Compromise  agreements,  5999-6002. 

Offer  to  be  defaulted,  5997,  5998. 

Ofifer  to  compromise  by  allowing  judgment,  5981  et seq^' 

CONCEALED  WEAPONS  — Volume  4,  page  351. 
CONCEALMENT  OF  BIRTH  OR  DEATH. 

Aiding,  abetting  and  assisting,  6010. 

Children,  6003-6009. 

CONDEMNATION  PROCEEDINGS—  Cross^Reference. 

CONFESSION  AND  AVOIDANCE. 

By  notice  of  special  defense,  6019. 
By  plea  or  answer,  6011-6014. 
By  replication  or  reply,  6015-60x8. 

CONFESSION  OF  JUDGMENT. 

After  action  commenced,  6048  et'seq^ 
Attorneys,  6051-6057. 
Before  action  commenced,  6023  ^^  <^'^* 
Confession,  6023  et  seq, 
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CONFESSION  OF  JUDGMENT  — Ow/kiii^^ 
Corporations,  6058. 
Executor,  6059. 
Guardian  of  lunatic,  6060. 
Judgment,  6062-6086. 
Offer  to  confess  judgment,  6021,  6033 
Recognizance  for  debt,  6061. 
Warrant  of  attorney,  6087-6089. 

CONSIDERATION. 

Consideration  tainted  with  usury,  6ixo» 
Failure  of  consideration,  5093  et  seq. 
Illegal  consideration,  6102-6109. 
Want  of  consideration,  6090-6092. 

CONSOLIDATION  OF  ACTIONS. 

By  consent  of  parties,  6119,  6120. 
By  motion  or  order,  6112-6118. 
By  plaintiff,  611 1. 

CONSOLIDATION  OF  CORPORATIONS  —  Crw/.^</Ww^*; 

CONSPIRACY. 

Abduction  of  child,  6136. 

Abortion,  6137. 

Adultery,  6121. 

Appointment  to  public  office,  6i6x. 

Assault  and  battery,  6138. 

Assaulting  a  public  officer,  6157. 

Attempt  at  murder,  6122. 

Bank,  6125,  6126. 

Being  the  father  of  a  bastard,  6123. 

Boycotting  manufacturer,  6172. 

Breaking  jail,  6139. 

Cast  away  vessel  with  intent  to  injure  underwriters,  6i62« 

Cheat  and  defraud,  6171. 

Cheat  or  defraud,  61 25-6135, 

Civil  actions,  61 70-61 74. 

County,  6127. 

Criminal  prosecution,  6121  et  seq. 

Destroying  property,  6142, 

Extorting  money  from  employer  by  threatening  workmen   to   leave  his 

employ,  6173. 
Falsely  charging  with  criminal  offense,  61SI-6124. 
Falsely  to  accuse  plaintiff  of  criminal  offeose,  6x694 
Federal  statutes,  6 162-61 69. 
Fictitious  census  returns,  6165. 
Formation  of  trust,  6153. 

Giving  false  evidence  and  suppressing  facts  on  trial,  6x58. 
Hinder  trade  or  comn.erce,  6172. 
Individual,  6128. 
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CONSPIRACY  —  OmAtmetL 

Injuring  credit  of  retail  dealer  and  preventin|^  Yi^  obtaiak^  Bttppliet ,  6174. 

Larceny,  6124. 

Murder,  6144. 

Obstructing  business  of  a  corporation,  6x54. 

Obstructing  justice  and  due  administration  of  law,  6is6-6i6z« 

Plunder  a  wrecked  steamboat,  6166. 

Preventing  corporation  from  eiBployio^  certaia  worktBen,  615s. 

Preventing  enjoyment  of  elective  franchise  and  civil,  6167. 

Preventing  exercise  of  right  of  safieage,  6168. 

Preventing  homestead  entry,  6167. 

Preventing  workman  from  obtaining  employment,  6156. 

Procuring  defilement  of  young  female.  6146. 

Procuring  elopement  of  a  minor  daughter,  6x47. 

Procuring  inspector  of  elections  to  neglect  his  duty,  6i69» 

Procuring  marriage  falsely  to  appear  of  record,  6148. 

Robbery,  6149. 

Seduction  by  sham  marriage,  615 1. 

Soliciting  bribes,  6152. 

To  commit  certain  crimes,  61 36-61 59. 

To  defraud  the  United  States,  6163. 

To  hinder  trade  or  commerce,  61 53-6155. 

Unlawfully  obtaining  a  decree  of  divorce,  6159. 

Unlawfully  taking  intoxicating  liquors  held  under  lawful  aeUiire,  6x60. 

CONSTABLES—  Cross-Refennu. 

CONTEMPT. 

Affidavit,  6175  et  seq. 

Attachment,  6193  et  seq. 

Attachment  for  failure  to  obey«  modon  for,  6186-6x88. 

Attachment  for  failure  to  obey,  petition  for,  6188. 

Commitment,  6231-6248. 

Contemnor's  defenses  and  remedies,  62SO-6355« 

Criminal  prosecution,  6249. 

Information  for  contemptuous  publication,  6x85. 

Interrogatories  to  contemnor,  6223-6225. 

Order  discharging  from  imprisonment,  6253. 

Order  of  conviction,  6228-6240. 

Order  to  show  cause,  61 89-6192. 

Pardon,  6254. 

Petition  for  revocation  of  order  of  commitment,  625a. 

Proceedings  against  contemnor,  6175  et  seq. 

Proceedings  connected  with  reference,  6226,  6227. 

Writ  of  prolifb4tion  forbidding  commitment,  6255. 

CONTINUANCES  AND  ADJOURNMENTS. 
Absence  of  counsel,  6261-6269. 
Absence  of  documents,  6299. 
Absence  of  party,  6270,  6271. 
Absence  of  witness,  6272  et  seq. 
Additional  or  amended  affidavit,  6304. 
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CONTINUANCES  AND  ADJOURNMENTS— Owi^iiMtf. 
Adjournments,  6311-63x5. 
Affidavit  for  continuance,  6159  ^^  •^^f • 
Another  suit  pending,  630a 
Certificate  of  physician,  6305. 
Counter-affidavits,  6308. 
Motion  for  continuance,  6257-6258. 
Notice  of  motion  for  continuance,  6256. 
Order  of  continuance,  6309. 
Order  setting  aside  order  for  continuance,  63I0» 
Public  excitement  and  prejudice,  6260. 
Stipulation  for  continuance,  63O6,  6307. 
Surprise  at  trial,  6301-6303. 
Want  of  preparation,  6259. 

CONTRACT  LABOR  LAW. 

Action  for  penalty,  6316-631$. 
Criminal  prosecution,  6317. 

CONTRACTS—  Cr<?jj-^<r/fr/i»r/. 

CONTRACTS  OF  HIRE. 

Actions  ex  contractu,  6318-6328. 

Actions  ex  delicto,  6329-6331. 

Bailee  for  damages  due  to  defect  in  chattel,  6331. 

Bailee  for  defect  in  chattel,  6327. 

Bailor  for  improper  use  of  chattel,  6329,  6330. 

By  bailor,  6318-6326. 

CONTRIBUTION. 

Between  co-debtors  in  general,  6332-6337, 

Between  co-devisees  and  co-legatees,  6349. 

Between  co-sureties,  6338-6343. 

Between  joint  owners  of  property,  6346-6348. 

Between  joint  tort-feasors,  6350. 

Between  partners,  6344. 

Between  stockholders,  6345. 

CONTRIBUTORY  NEGLIGENCE. 
Answer,  6352. 
Plea,  6351. 

CONVERSION  —  Cross.Reference, 

CONVICTS. 

Certificate  of  vocation,  6358. 

Discharge  of  poor  convicts,  5353-6357. 

Indictment  for  cruel  and  inhuman  treatment  of  convict,  636a 

Oath  of  county  convict  of  inability  to  pay  fine,  6359. 

COPYRIGHT. 

Infringement  proceedings,  to  prevent,  6361  et  uq. 

Statutory  penalties,  action  for,  6371,  6372. 

Unpublished  manuscript,  action  for  violation  of  common-law  right,  6373. 
CORAM  NOBIS  —  Cross^Reference. 
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CORAM  VOBIS  —  Cross-Reference, 

CORONER'S  INQUESTS. 

Certificate  that  inquest  is  unnecessary,  6374,  6375. 

Examination  of  witness,  6382. 

Inquisition,  6383-6385. 

Subpoena,  6380,  6381. 

Venire,  6376-6379. 

Warrant  of  commitment,  6388. 

Warrant  of  arrest,  6386,  6387. 

CORPORATIONS. 

Application,  6389,  6390. 

Application,  granting  of,  6391. 

Certificate  of  incorporation,  granting  of,  6392-6396. 

Confession  of  judgment,  6058. 

Consolidated  corporations,  6397  et  seq. 

Dissolution  of  corporations,  6422  et  seq. 

Incorporation,  6389-6391. 

Reorganized  corporations,  6417  et  seq. 

Winding  up  of  corporations,  6422  et  seq. 

COSTS. 

Action  to  recover  costs  against  party  discontinuing  actioik,  6589. 

Additional  allowance,  6573  et  seq. 

Award  of  costs,  6578  et  seq. 

Dismissal  for  failure  to  give  security,  6525  etseq. 

Notice  to  recover  illegally  exacted  costs,  6590  et  seq. 

Security  for  costs,  6476  et  seq. 

Suits  in  forma  pauperis,  6533  et  sq* 

Taxation  of  costs,  6549  et  seq, 

COUNTERCLAIM  —  Cross-Referenee. 

COUNTERFEITING. 

Counterfeit  money  In  one's  possession,  6617-6624. 

Green  goods,  advertising  of,  6616. 

Instruments  for  counterfeiting  in  one's  possession,  6626-6629. 

Making  counterfeit  money,  6591-6604. 

Making  instruments  for  counterfeiting,  6625. 

Selling  and  bartering  counterfeit  money,  6614-6616. 

Uttering  and  passing  counterfeit  money,  6605-6613. 

COUNTY  COMMISSIONERS— Crw-/?^/?r«»rA 

COUPONS  —  CrosS'Referenee, 

COVENANT. 

At  common  law,  6630,  6631. 
In  the  United  States,  6632. 

COVENANTS  —  Cross-Reference. 

COVERTURE. 

Plea,  answer  or  affidavit  of  defense,  6633-6636. 
Replication,  6637,  6638. 

1067  Volume  $• 


INDEX.  Xbm  V  vnbflr  «f 

CREDITOR'S  SUITS. 

Creditor!  of  a  corporation,  6653. 

Dower  interest  not  set  off,  6640. 

Judgment  sunding  in  favor  of  debtor,  6641. 

PUent-right,  6643. 

Property  in   name  of  another  where  purchase  monej  was  furnished  by 

debtor,  6643,  6644. 
Royalty  payable  under  a  publisher's  contract,  6645. 

To  enjoin  transfer  of  note  and  foreclosure  of  mortgage  held  by  debtor,  6651. 
To  obtain  discovery  of  property  of  judgment  debtor,  6652. 
To  subject  property  not  reachable  by  execution,  6639  ^^  'H- 
Treasury  warrant,  6646. 
Trust  property,  6647-^50. 
Unpaid  stock  subscriptions,  6654. 

CRIME  AGAINST  NATURE. 

Assault  with  intent  to  commit,  6657. 
Soliciution  to  commit,  6658. 

CRIMINAL  COMPLAINTS. 

Offenses  triable  in  justices'  and  other  Inferior  courts,  6709  et  seq. 
Preliminary  proceedings,  6662  et  seq. 

CRIMINAL  CONVERSATION. 

Answer  or  plea,  6738,  6739. 

Complaint,  declaration  or  petition,  6734-6737. 

CROSS-COMPLAINTS. 

Answer  and  cross-petition,  6742. 
In  general,  6740,  6741. 

CRUELTY  TO  ANIMALS. 

Cruelly  abandoning,  6744  &n<l  6745. 

Failure  to  provide  proper  food  or  shelter,  6751-6753. 

In  general,  6743. 

Pigeon  shooting,  6760. 

Tormenting  and  tonuring,  6746-675a 

Transporting,  6754,  6755. 

Working  animals,  6756-6759» 

CRUELTY  TO  CHILDREN. 

Exposing  to  inclemency  of  weather,  6763. 

Illegal  employment,  6766-677OS. 

In  general,  6761. 

Neglecting  to  provide  support,  6763-6765. 

DAMAGES.  OFFER  TO  LIQUIDATE. 

The  acceptance,  6772. 
The  offer,  6771. 

DANGEROUS  AND  VICIOUS  ANIMALS. 
Civil  actions  for  injuries,  6773-6776. 
Criminal  prosecutions,  6779-6781. 
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DEAD  BODIES  AND  CEMETERIES. 

Accounting  by  holders  of  cemetery  bonds,  to  compel,  6793. 

Actions  relating  to  cemeteries,  6792  et  seq. 

Assessment  proceedings,  6782,  6783. 

Autopsy  without  permission,  action  for  performing,  6794,  6795. 

Bill  for  injunction  to  prevent  removal  of  body,  6788. 

Bill  for  permission  to  remove  body,  6787. 

Bill  to  compel  restoration  of  body  to  lot,  6789. 

Criminal  prosecutions,  6796  et  seq. 

Damages,  actions  for,  6790-6792. 

Destroying  cemetery  property,  68o3. 

Failure  to  bury  dead  bodies,  6796. 

Non-communicant,  to  restrain  burial  of,  6784. 

Removing  body,  6797. 

Stealing  body,  6798-6800. 

Stolen  body,  for  receiving,  6801. 

To  recover  plot,  answer  setting  up  dedication  and  occupancy,  678$* 

DECLARATIONS. 

Criminal  Conversation,  6734-6737. 

EXECUTORS. 

Confession  of  judgment,  6059. 

GUARDIANS. 

Confession  of  judgment,  6060. 

INJUNCTIONS. 

Contempt,  6176,  6186-6188. 

MOTIONS. 

Consolidation  of  actions,  6xx>-6zi8. 

PETITIONS. 

Criminal  conversation,  6734-6737. 

PLEAS. 

Confession  and  avoidance,  6011-60x4, 
Contributory  negligence,  6351. 
Coverture,  6633-6636. 
Criminal  Conversation,  6738,  6739. 

REPLICATION. 

Confession  and  avoidance,  60x5-60x8. 
Coverture,  6637,  6638. 

ORDERS. 

Consolidation  of  actions,  6ix»-6ii8. 
See  Contempt, 
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